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MUTABLE  LAW  AND  IMMUTABLE  JUSTICE. 

"  Once  justice  always  justice,"  is  a  maxim  frequently  in  the  mouth 
of  lawyers,  the  truth  of  which  it  would  be  difficult  to  dispute.  The 
reference  to  precedent  is  based  upon  it  as  a  principle ;  what  certain 
wise  men  in  judicial  ermine,  or  scarlet  and  blue,  considered  just  a 
century  or  two  ago,  being,  in  virtue  of  it,  just  still.  And  hence  the 
maxim,  "  Once  justice  always  justice,"  becomes  synonymous  with  a 
very  different  proposition,  "  Once  law  always  law,"  the  falsehood  of 
which  is  very  apparent.  For,  to  the  reflective  reader  of  the  his- 
tories of  nations,  few  facts  are  more  patent  than  the  mutability  of 
laws.  Terrible  and  wise  were  the  grey-bearded  Druids  in  Britain 
nineteen  centuries  ago,  with  their  Stonehenge,  and  oak  temples  of 
justice,  and  their  criminal  jurisprudence,  which  burned  up  scoun- 
drels wholesale  in  wicker  baskets,  in  a  fashion  considerably  different 
from  any  now  sanctioned  by  the  Lord  Chief  Justice  of  England,  or 
the  Scotch  Lords  of  Justiciary.  And  in  these  nineteen  centuries 
how  numberless  the  changes,  how  various  the  lawgivers, — Ro- 
man, Saxon,  Norman,  in  succession  I  What  was  treason  in  one 
reign,  and  a  passport  to  the  scaffold,  was  patriotism,  and  a  passport 
to  royal  favour,  in  the  next.  Opinions,  for  the  promulgation  of 
which  judges  recorded  sentence  of  death,  raised  some  of  their  suc- 
cessors to  the  bench.  '^  Once  law  always  law,"  is  a  proposition 
that  will  not  stand,  whether  that  law  be  the  opinion  of  a  judge  or 
the  edict  of  an  emperor,  unless  in  those  rare  cases  where  the  judge 
has  had  the  clear  vision  to  see,  the  steady  hand  and  the  unfettered 
will  to  touch,  some  point  in  immutable  justice.  Caprice,  fashion, 
ignorance,  and  exp€Kliency,  which  dictate  laws  through  monarchs, 
mobs,  and  houses  of  Parliament,  and  even  through  judges,  are  the 
changeinl  creations  of  the  changing  ages,  and  almost  as  mutable  as 
the  dresses  and  the  faces  of  fleeting  generations  ;  but  justice  sits  afar, 
nnchangeable,  dimly  seen,  and  often  wrongly  seen,  through  the 
earthly  mists  and  vapours  that  rise  to  veil  its  throne  from  imperfect 
human  sight,  yet  ever  claiming  the  allegiance  of  those  who  have 
realised  that,  not  to  gratify  sense,  but  to  obey  conscience  and  work 
the  work  of  duty,  is  the  high  destiny  of  man. 
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Equitaa  sequitur  legeniy  Equity  moves  in  the  direction  of  law, 
is  another  maxim  received  as  truQ  in  England,  in  which  we 
very  much  decline  to  believe.  Carrying  out  the  principle  of  law 
is  not  necessarily  equity ;  for  this  cannot  be  when  tne  law  is 
not  equitable.  With  all  deference  to  English  jurists,  and  Hobbes, 
the  "Leviathan"  among  them,  out  of  whose  philosophy  this  maxim 
springs,  it  seems  to  us,  that  what  they  call  equity  is  neither  more 
nor  less  than  logic,  whose  province  it  is  to  follow  out  principles 
to  their  legitimate  conclusions.  Instead  of  following  law,  equity 
would  often  take  the  opposite  direction,  and,  according  to  any  accu- 
rate idea  of  the  relations  of  the  two,  law  ought  to  be  the  follower, 
and  always  is  when  law  is  making  progress, — law  generally  being  far 
enough  behind.  Truer  would  it  be  to  reverse  the  maxim  into,  lex 
sequitur  equitatem^  and  not  unwise  to  add,  Legis  est  equitatem  sequu 
The  closer  law  follows  equity  the  better ;  and  to  strive  after  equity  is 
the  endeavourof  every  judge  whose  intellectual  vision  is  not  blinded 
by  dusty,  iniquitous  traditions,  and  of  every  legislative  Solon,  who 
desires  to  bless  his  country  with  righteous  laws.  To  do  this,  it  is  not 
necessary  to  be  able  to  define  equity  or  justice ;  for  all  men  under- 
stand what  justice  is,  but  no  man  can  adequately  define  it ;  that 
which  we  know  best  being  least  definable.  For,  as  men  see  and 
feel  sufficiently  well  for  their  bodily  safety,  and  for  the  supply  of 
their  bodily  wants,  and  as  the  wisest  philosophers  cannot  tell  what 
they  see  and  feel,  but  must  call  the  external  somethings  by  empty 
names,  such  as  "  qualities  of  matter ;"  so  all  men,  as  the  ground  of 
their  responsibility,  and  the  very  basis  of  their  manhood^  recognise  by 
enlightened  conscience  or  practical  reason  what  justice  is,  while  the 
very  wisest  philosophers  cannot  unfold  its  essence,  or  give  any 
definition  which  has  not  more  imperfections  than  merits. 

But  this  universal  recognition  of  justice  is  subject  to  limitations  as 
to  degree.  In  the  mind  of  a  Socrates,  or  Plato,  or  Leibnitz,  it  as- 
cends to  the  godlike ;  in  the  mind  of  a  Hottentot  or  Hindoo,  it 
sinks  towards  the  brute.  But  where  it  disappears  altogether  (if  it 
ever  do),  the  biped,  though  in  human  form,  cannot  to  the  eye  of 
reason  appear  other  than  an  irresponsible,  dangerous,  or,  it  may  be, 
inoffensive  brute.  Moving  upwards  from  the  savage  state,  the 
conception  of  justice,  like  all  other  conceptions,  intellectual  and 
moral,  alters  and  expands,  changing  at  every  stage  in  the  progress 
of  civilisation,  from  the  notion  that  it  is  just  and  right  to  tdll  and 
eat  the  enemies  of  the  tribe,  to  the  aspiration, — 

"  Oh,  when  shall  all  men's  good  be  each  man's  rule ! " 

-'—an  aspiration  afler  the  unattainable  in  this  erring,  selfish,  mortal 
state. 

Of  the  influences  that  alter  the  human  conception  of  justice  from 
age  to  a^e,  the  chief  is  the  growth  of  knowledge ;  in  fact  it  compre- 
hends all  the  rest.  The  morality  and  religion  of  man  depend  very 
much  on  his  intelligence.     ^^  Oh  Lord,  teach  me  to  know  Thy  law," 
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is  the  prayer  of  the  wise  man  and  of  universal  mankind;  for  that  law 
being  known,  and  the  certainty  of  the  vengeance  which  follows  its 
breach  being  understood,  it  will  be  obeyed.  Thns  it  is  that  know* 
ledge  rales  selfishness,  and  inclines  it  to  justice,  because  it  instructs 
selfishness  that  its  purposes  cannot  be  served  by  being  unjust* 
According  to  Hobbes,  it  is  this  enlightened  selfishness  which  brings 
men  together  into  the  commonwealth  at  first  out  of  that  fabled  state 
of  war,  which  philosophers  before  Plato  had  speculated  upon,  in 
order  to  obtain  some  measure  of  personal  security. 

Jura  inventa  metu  injwtifateare  neeesse  est, — HoR. 

How  man  should  ever  learn  to  trust  his  fellow  at  all  from  the  ex- 
periences of  savage  war,  and  how  he  should  seek  to  revenge  injury, 
and  return  evil  for  evil  and  good  for  good,  is  not  explained  by  this 
selfish  theory,  nor  by  any  theory  whicn  does  not  recognise  a  connate 
capacity  for  distin^ishing  right  and  wrong  in  man.  ^^  If  I  do 
him  injury,  he  will  injure  me,''  is  a  conception  that  could  never  enter 
a  mind  that  did  not  understand  what  injury  or  injustice  is.  It  is 
a  conception  which  has  never  yet  entered  the  minds  of  tigers ;  and 
they  have  lived  in  a  state  of  war  rather  longer  than  man.  And 
why  ?  Simply  because  no  experience  can  teach  justice  to  those  who 
want  the  native  faculty  for  recognising  it.  The  experience  of  selfish-* 
ness  is  thus  exclusively  acquisition  of  knowledge ;  and  many  are 
the  unjust  and  irrational  customs,  once  sanctioned  by  law,  which  it 
has  abolished :  among  others,  the  ancient  combat  and  the  modem 
duel,  the  ordeal  by  fire  or  water,  wholesale  massacres,  pillage  of 
neutrals,  and  other  iniquities  and  barbarities  of  war,  the  practice  of 
judicial  bribery  in  Britain,  if  not  in  other  countries,  according  to 
which,  law  is  sold  to  the  highest  bidder  regardless  of  equity. 

As  knowledge  grows,  iniquitous  customs  die  out.  I'hey  are 
ofifensive  to  the  enlightened  conscience,  and  seem  to  be  obstructive 
to  the  enlightened  selfishness  of  man.  For  what  is  just  is  good  for 
all,  and  what  is  unjust  is  in  the  end  good  for  no  one.  As  the  arch 
enemy  of  superstition,  knowledge,  surely  if  slowly,  abolishes  those 
unjust  laws  and  jurisdictions  that  owe  their  origin  to  superstitious 
beliefs.  Our  Scottish  Solomon  had  much  to  do  in  the  business  of 
trying  and  burning  witches,  and  to  his  royal  mind  no  business 
seemed  more  important  and  necessary.  But  on  this  mighty  matter 
of  witchcraft  the  opinions  of  society  have  changed,  and  we  can 
afford  to  pity  or  laugh  at  the  mischievous  credulity  of  James.  Be- 
lief in  the  divine  wisdom  of  kings  was  not  very  possible  in  Britain 
after  the  reign  of  this  timid  pedant,  and  belief  in  their  divine  right 
had  a  rude  warning  to  quit  m  the  execution  of  his  son  Charles^ 
although  it  has  been  productive  of  injustice  enough  since  that  event. 
Now  it  has  sunk  to  the  same  level  in  social  faith  as  the  divine  right 
of  policemen.  All  these  fictitious  divine  rights  are  only  for  a  season, 
because  they  are  mere  delusions,  at  variance  with  fact.  Over  Europe 
the  divine  right  of  popes  was  asserted  in  bulls,  excommunications. 
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groans  from  the  rack  and  from  the  secret  cell,  whence  hope  had 
fled, — a  divine  right  which,  to  the  eye  of  reason,  began  to  appear 
peculiarly  diabolic.  And  now  from  Northern  Hindoostan  we  are 
made  fully  aware  of  the  divine  right  of  Brahmins  to  be  priests, 
gentlemen,  soldiers,  murderers,  ravisners,  by  a  method  of  proclama- 
tion well  calculated  to  abolish  said  divine  right,  which  is'  one  of  the 
oldest  superstitions  extant  on  the  face  of  the  earth.  Fortunately,  in 
Britain  we  have  not  many  divine  rights,  and  these  of  a  mild  order. 
Though  absurd,  they  are  generally  harmless  or  expedient;  violent 
changes  being  dangerous  m  the  body  politic ;  but  Gibbon,  and  a 
few  radical  enthusiasts  of  a  sanguine  temperament,  entertain  hopes 
that  in  a  century  or  two  law  will  put  an  end  to  the  divine  right  of 
heirs  of  entail,  and  eldest  sons  to  live  in  luxury,  and  see  their 
brothers  and  sisters  starving. 

The  justness  of  the  laws  of  a  state  depend,  in  a  great  measure, 
upon  the  conscientiousness  and  enlightenment  of  its  lawgivers.  If 
they  do  not  know  the  right,  they  cannot  do  it ;  if  unconscientious, 
they  will  not,  although  they  know.  But  generally  ignorance,  the 
essential  condition  of  low  intellect,  and  a  low  standard  of  personal 
rectitude,  go  together.  It  is  impossible  for  a  bad  man  to  be  very 
wise.  Life  scarcely  affords  leisure  for  wickedness  and  the  ac- 
quisition of  wisdom.  It  is  equally  impossible  for  a  wise  man  to  be  very 
vile  ;  for  he  has  observed  and  noted,  that  vicious  pleasure  does  not 
last  long,  and  that  remorse  is  a  dear  price  to  pay  for  it ;  and  he  has 
seen  into  the  worthlessness  of  existence  as  an  animal  or  a  knave, 
very  little  wisdom  being  competent  to  lead  to  convictions  of  that 
sort.  We  may  say,  then,  that  defective  knowledge  has  been  the  cause 
of  most  vicious  Jaws ;  and  a  deference  to  what  is  supposed  to  be  the 
wisdom  of  our  ancestors,  but  which  is  in  reality  the  want  of  it, 
absolute  folly  it  may  be,  is  the  cause  of  their  perpetuation.  But 
knowledge  alone  does  not  alter  laws,  for  the  knowledge  of  the 
right  does  not  always  necessitate  the  doing  of  it.  Knowledge 
directs,  but  it  is  want  and  misery  that  drive.  Jrolitical  economy  had 
condemned  the  com  laws  for  many  years ;  yet  it  was  not  science, 
but  the  hunger  of  Ireland,  that  abolished  them.  Therefore  it  happens 
that  as  knowledge  lags  behind  true  conceptions  of  justice,  so  the 
inertia  of  society,  indifferent  and  comfortable,  lags  behind  knowledge. 
Expediency,  too,  will  not  sanction  every  change  simply  because  it  is 
theoretically  just ;  since  changes  in  law  are  generally  ruinous  to  in- 
dividuals, and  the  old  and  understood  is  always  more  secure,  though 
imperfect,  than  the  new  and  strange.  Old  men  dislike  new  ideas, 
and  new  customs,  and  new  laws.  Hence  the  conservative  tendency 
of  judicious  age,  which  would  rather  keep  to  the  tried  and  the  toler- 
able than  pursue  the  best.  Hence  the  slowness  with  which  law 
moves  after  equity. 

Among  the  masses  of  society  there  is  a  kind  of  friction,  so  to  speak. 
Ignorant,  unwieldy,  inert,  selfish,  it  stirs  with  difficulty.  That  it 
should  overtake  justice  is  hopeless.     Omniscience  did  not  give  the 
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Jews  equitable  laws,  "  because  of  the  hardness  of  their  hearts."     It 
has  been  the  lot  of  wiser  men  since  Ulysses  to 

**  Mete  and  dole 
Unequal  laws  among  a  sayage  race." 

Every  lawgiver  has  been  hampered  by  the  material  upon  which  he 
had  to  work.  Slaves  of  appetite  will  follow  their  own  devices.  And, 
indeed,  so  far  as  we  can  see,  the  hope  of  perfect  justice  is  as  Utopian 
as  the  perpetual  motion.  Physical  friction  ever  has,  and  ever  will, 
defeat  the  one ;  and  social  friction,  that  adhesive  tendency  of  self  to 
all  things  desirable,  ever  will  defeat  the  other. 

The  iniquities  which  the  legislator  cannot  remove,  hamper  the 
judge.  He  strives  after  equity,  fettered  by  laws  and  precedents 
which  the  rules  of  his  calling  forbid  him  to  break  rudely,  but  allow 
him  to  stretch  a  little,  and  slip  aside,  when  absolutely  oppressive 
and  moderately  loose.  He  is  not,  like  the  legislator,  guided  in  the 
least  by  the  clamours  of  the  mob  ;  his  premises  are  generally  given 
him,  and  his  logic  may  be  as  perfect  as  his  reasoning  faculty  can 
make  it ;  but  all  his  conceptions  of  equity  are  controlled  by  law. 
For  him  the  maxim  which  we  dispute,  Eguitaa  sequitur  legem^  has 
a  meaning  and  a  force.  It  means,  his  ideas  of  equity  must  yield  to 
his  logical  deductions  from  settled  and  existing  law.  When  some 
of  his  premises  are  not  matters  of  law,  but  of  fact,  then  the  fresh 
difficulty  of  ascertaining  truth  arises  to  perplex  him.  His  ignorance 
of  fact  he  exchanges  for  presumptions  of  law  or  nice  balancing  of 
evidence.  In  balancing  evidence,  he  is  doing  his  best;  but  in 
creating  presumptions  of  law,  he  is  sometimes  ftimishing  excuses  to 
ignorance,  over-indolent  to  seek  earnestly  after  certainty,  even  when 
it  is  attainable. 

Still,  with  the  highest  human  intellect,  and  the  purest  motives  in 
legislator  and  judge,  perfect  justice  is  never  attamed.  The  jurist 
fails  in  reaching  perfect  justice,  as  the  poet  or  painter  fails  in  reach- 
ing  perfect  beauty.  Words  cannot  express  the  poet's  thought ;  can- 
vass mil  not  carry  the  paintei^s  visions.  The  realised  of  man  always 
falls  short  of  his  ideal.  Not  in  creeds  and  confessions  do  we  find  a 
perfect  religion  ;  not  in  books  of  philosophy  do  we  find  truth  ;  not 
in  the  opinions  of  jurists  or  the  codes  of  nations  do  we  find  perfect 
immutable  justice.     One  is  all-just  only,  and  He  is  all-wise. 

Some  visionaries  have  ventured  to  hope  for  a  reign  of  justice 
upon  earth ;  but  how  any  rational  being  can  expect  the  sin  and 
selfishness  that  interpenetrates  human  society  to  be  quite  re- 
moved, without  a  miracle,  is  a  matter  of  surprise  to  us.  Out  of  the 
golden  age,  or  the  primeval  paradise,  there  will  always  be  injus- 
tice, oppression,  and  miserv.  No  human  prudence,  or  science,  or 
disinterestedness,  can  banish  what  is  as  much  part  of  the  system  of 
things  as  darkness  and  inclement  weather.  A  very  favourite  basis 
for  tnis  air-castle  of  universal  justice  has  been  the  maxim,  that  ^^  all 
men  are  equal,"  which  is  as  false  as  any  maxim  can  be.     Between 
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the  beggai^s  diild,  bom  under  a  hedge,  and  the  rich  man's,  born 
under  splendid  bed-curtains  and  ornamental  ceiling,  there  is  a  very 
considerable  and  obvious  inequality ;  but  between  the  child  gifted 
with  the  capacities  of  genius,  wherever  born,  and  the  infant  dunce, 
there  is  a  far  greater  inequality.  Again,  one  is  born  with  a  consti- 
tution which  will  last  seventy  years,  another  with  a  constitution  that 
will  not  survive  childhood.  Since  circumstances  and  constitutions, 
which  determine  the  individual,  are  so  various,  it  will  hardly  do  to 
mass  healthy  and  unhealthy,  clever  and  foolish,  saving  and  spend- 
thrift, together,  and  say,  "  All  men  are  equal.*'  The  truth  is,  they  are 
unequal  in  every  respect :  unlike  in  face,  in  stature,  in  gait,  in  voice, 
in  mind ;  not  a  bone  of  one  skeleton  would  fit  another  without  mo- 
dification, nor  a  thought  of  one  mind.  Equality  and  identity  exist 
nowhere  in  nature,  and  cannot,  for  the  deepest  law  of  nature  is 
change,  which  defaces  the  characteristics  of  the  one  as  the  other 
approaches  its  likeness.  Hence  the  French,  in  their  great  revolu- 
tion of  1789,  had  much  trouble  and  little  success  in  pursuing  their 
philosophical  motto,  the  child  of  atheism  and  madness,  ^^  Liberty, 
Fraternity,  and  Equality."  All  they  attained  was  the  liberty  to  use 
the  guillotine,  the  fraternity  of  the  headsman's  sack,  and  the  equality 
of  the  grave.  Similar  revolutions  since  have  not  helped  them  a 
hair^s  breadth  nearer  the  unattainable.  Anarchy  has  been  crushed  W 
despotism,  and  even  burst  out  like  a  fire  under  the  tyrant's  feet.  It 
is  the  same  through  all  history,  and  over  the  whole  world.  The 
balance  of  equality  is  never  attained.  It  trembles  with  every  wind 
of  heaven — now  this  way,  now  that.  Society  is  as  unstable  as 
water ;  and  the  wave,  which  was  rolling  crested  to  the  stars  the  one 
moment,  is  the  next  paving  the  hollow  abyss. 

Some  intensely  practical  lawyer  may  be  asking,  "  What  is  the  use 
of  all  this  tedious  disquisition  to  me  V  And,  indeed,  to  satisfy  some 
men  on  that  score  would  be  very  difficult.  Our  object  in  what  we 
have  written  was  to  stimulate  thought, — to  note  the  fact  well,  that 
human  laws  are  not  for  all  time,  but  only  for  a  few  generations ;  and 
to  note  the  other  fact,  that,  as  civilisation  advances,  they  are  super- 
seded by  closer  approximations  to  abstract  justice.  That  law  has 
always  been  changing,  and  ever  will,  until  the  millennium  at  soonest, 
is  a  matter  worth  our  friend  the  practical  lawyer's  while  to  know ; 
and  few  matters  of  knowledge  could  delight  him  more,  we  fancy. 
His  work  is  never  likely  to  fail,  unless  club-law  return. 

Since  the  distance  between  equity  and  law  is  so  great,  and  the 
barriers  in  the  way  of  union  so  strong  and  various,  numberless 
notions  of  expediency,  vested  interests,  selfish  ramparts  of  classes  and 
of  corporations,  and  mountains  of  ignorance  overshadowing  men's 
minds,  which  have  sufficient  darkness  of  their  own,  law  must  long 
continue  mutable — we  say,  must  ever  continue  so.  For,  as  the  past 
has  altered  its  laws,  so  will  the  future  alter  the  laws  of  the  present 
and  its  own.  The  circumstances  of  human  life,  and  the  tendencies 
of  human  thought,  will  vary,  as  they  have  varied,  from  age  to  age. 
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Ab  the  past  has  been,  so  will  the  future  be — alike  in  mutability. 
Vain  have  the  wishes  of  nations  and  of  rulers  been  hitherto,  that 
their  laws  should  endure  for  ever.  The  laws  of  Solon  have  lost  their 
meanings  and  the  debased  Greeks  have  had  many  lawgivers  not 
sages,  smce  they  stooped  and  fell  from  their  high  estate ;  no  orator 
now,  with  Cicero,  lauds  the  fragments  of  the  twelve  tables  as  the 

Grfection  of  human  wisdom ;  for  eighteen  centuries  the  Mosaic  law 
0  been  obeyed  by  wandering  Hebrews,  only  for  the  sake  of  bigotry 
or  pride ;  and  the  Medes,  who  boasted  the  unchangeableness  of  their 
laws,  are  themselves  abolished.  Yet,  amid  all  this  decadence  of 
human  laws,  the  laws  which  regulate  the  physical  world  have  not 
altered.  Biver  and  planet  keeps  its  course,  day  follows  night,  the 
seasons  come  in  their  order :  there  is  lightning  in  the  summer  cloud, 
and  snow  in  the  thick,  dim  breath  of  winter.  Birth  and  death,  and 
the  seven  ages  between,  compose  the  little  drama  of  existence,  as  of 
yore.  The  laws  of  nature  never  change.  In  the  beginning,  Omni* 
science  enacted  them  for  all  time.  And  we  doubt  not,  though  we 
cannot  prove,  that  similar  laws  were  enacted  for  moral  and  social 
existence.  That  code  is  the  code  of  immutable  justice.  Happy  the 
nations  whose  sages  have  read  here  a  line  and  there  a  line  of  it. 
Their  wisdom  will  bless  many  generations,  and  survive  after  they 
have  passed  from  earth.  Tribonian,  Gains,  Papinian,  Paul,  Modes- 
tinua,  and  Ulpian,  shall  rule  the  world  when  the  sceptre  has  dropped 
from  the  nerveless  grasp  of  licentious  tyrant  Home.  For  with  eager 
eye  they  deciphered  parts  of  the  world-old  tablets  into  a  juris- 
prudence which  is  imperishable.  But,  assuredly,  under  all  selfish, 
unjust  human  laws,  burns  the  divine  law  of  change,  restless  as 
Etna's  molten  entrails ;  and  the  parchments  of  kings  and  emperors, 
bearing  enactments  intended  for  a  long  future,  each  inscribed  Esto 
perpetuoj  shrivel  up  over  its  lava  flood,  and  dn>p  into  it,  black  un- 
noticeable  ashes. 


ON  THE  LAW  OF  FRAUD  IN  CONTRACrrS. 

{Continited  from  p.  524  of  Vol.  I.) 

Th£RB  are  certain  contracts  in  which  an  unusual  amount  of  con- 
fidence is  held  to  be  reposed  in  the  one  party  by  the  other,  and  to 
the  validity  of  which  entire  candour  and  strict  good  faith  are  essen- 
tial. The  general  characteristics  of  the  contracts  now  referred  to 
are,  that  the  facts  are  known  exclusively,  or  almost  exclusively,  to 
one  of  the  parties ;  that  they  are  contracts  of  speculation  and  in- 
demnity,  in  which  one  party  agrees  to  undertake  a  certain  risk 
arising  in  a  certain  state  of  circumstances  within  the  view  of  the 
parties  contracting.  If  the  facts  within  the  knowledge  of  the  party 
who  desires  thus  to  secure  himself  from  risk,  be  difierent  from  what 
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he  represents  them  to  be,  then  the  real  risk  is  not  the  same  thing 
as  the  risk  formally  undertaken,  the  whole  blame  is  on  the  party 
misrepresenting,  and  the  party  undertaking  the  risk  has  no  means 
of  examination,  or  of  satisfying  himself  whether  the  real  facts  cor- 
respond with  the  facts  as  stated  or  not. 

The  most  important  of  such  contracts  is  the  contract  of  insurance ; 
the  fullest  di8closui*e  is,  in  this  contract,  the  implied,  and  frequently 
the  expressed,  condition  of  the  validity  of  the  policy.  It  would  be 
quite  out  of  place  to  mention  here  this  extensive  subject  and  import- 
ant contract,  except  as  the  most  prominent  example  of  that  sort  of 
contract  >hich  implies  duty  of  disclosure.  Policies  of  insurance  of 
life,  and  against  fire,  are  in  general  made  as  a  customary  precaution, 
without  reference  to  anything  else  than  the  ordinary  risks  of  daily 
life.  But,  in  contracts  of  maritime  insurance,  the  risks  are  more 
various,  many  and  the  most  minute  circumstances  may  alter  them. 
In  such  cases,  questions  about  the  legal  obligation  of  disclosure  most 
frequently  occur.  And  without  entering  on  the  slightest  examina- 
tion of  so  extensive  a  subject,  there  can  be  no  doubt  that  the  fullest 
and  most  exact  disclosure  has  always  been  held  essential  to  the 
validity  of  the  policy.     But  only  those  circumstances  which  actually 

Sro  to  modify  the  risk,  can  form  the  elements  of  the  insurer's  calcu- 
ations ;  opinions  of  others,  however  they  might  actually  bias  his 
mind,  and  however  they  may  operate  as  an  inducement  to  the  owner 
to  insure,  are  not  facts  increasing  or  diminishing  the  risk,  and  need 
not  be  told  ;  but  except  opinions,  expectations,  and  the  like,  every- 
thing which  bears,  or  which  might  possibly  beary  on  the  risk,  which 
would  have  a  legitimate  influence  on  the  judgment  of  the  insurer, 
must  be  disclosed;  and  the  general  and  easily  applied  maxim  is, 
that  whatever  is  an  inducement  to  the  owner  to  insure,  is,  to  the 
same  degree,  an  inducement  to  the  insurer  to  decline  the  insurance, 
or  at  least  to  demand  a  higher  premium.  The  contract  of  insurance 
is,  therefore,  an  exception,  to  some  extent,  to  the  general  rule,  that 
the  motives  of  a  party  in  entering  a  contract  need  never  be  stated. 
Of  course,  in  reductions  of  such  policies,  if  there  be  non-disclosure,  it 
is  not  necessary  to  aver  fraud. 

The  contract  of  cautionary,  or  surety,  is  the  other  principal  con- 
tract in  which  a  duty  of  disclosure  peculiarly  arises.  It  is,  in  several 
respects,  analogous  to  the  contract  of  maritime  insurance :  both  are 
contracts  of  indemnity  against  risks ;  the  one  against  the  hazards 
arising  from  perUs  of  sea,  the  other  against  the  hazards  arising  from 
the  chances  and  casualties  of  mercantile  afiairs.  But  between  the 
two  there  is  this  essential  difference :  in  insurance,  what  a  man 
insures  is  his  own  vessel,  whose  destination,  and  sufficiency,  and 
time  of  sailing,  and  length  of  voyage,  and  all  the  particulars  that 
vary  maritime  risks,  are  known  to  himself,  and  in  his  own  power ; 
whereas  a  creditor  knows,  and,  as  a  general  rule,  must  be  presumed 
to  know,  little  or  nothing  of  his  debtor,  and  has  no  control  over  his 
conduct.     The  character  and  general  conduct  of  the  debtor  are 
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more  likely  to  be  known  to  one  who  is  willing  to  become  his 
cautioner.  Hence  it  is  only  in  special  circumstances,  and  when 
the  creditor  and  snrety  are  brought  into  direct  contact,  that  the 
duty  of  disclosure  arises  between  them. 

Between  the  debtor  and  his  cautioner  there  must  be  the  fullest 
disclosure  ;  but  then  the  surety  is  boundi  not  to  the  debtor,  but  to 
the  creditor,  and  he  cannot  defend  himself  against  the  creditor  by 
alleging  the  fraudulent  misrepresentation  or  concealment  of  the 
debtor.  With  that  the  creditor  has  nothing  to  do,  unless  he  knows 
of  the  concealment,  and  adopts  or  abets  it ;  or  knows  of  the  mis- 
representation, and  does  not  contradict  it.  It  then  becomes  his  own 
misrepresentation,  and  the  cautioner  will  be  free,  on  the  ground 
that,  though  the  principal  may  not  be  bound  to  inquire  or  know 
what  is  transacted  between  the  debtor  and  the  cautioner,  yet  that 
the  contract  is  emphatically  one  of  good  faith  which  any  fraud  will 
vitiate. 

When  a  bank  or  any  employers  demand  and  obtain  security  for 
the  actings  of  their  agents,  it  is  their  duty  to  disclose  any  circum- 
stances ^own  to  them  materially  affecting  the  risk.  By  employing 
an  agent,  they  accredit  him  as  trustworthy,  and  are  bound  to  state 
to  a  cautioner  any  circumstances  which  go  to  contradict  this  pre- 
sumption, which  they,  by  their  own  actings,  have  raised.  This 
principle  was  established  in  regard  to  banks  in  the  ruling  case  of 
Smith  (1829,  7  S.  243;  and  3  Dow,  270).  And  the  rule  was 
extended  to  employers  generally,  in  the  case  of  Bailton  (1844,  6  D. 
536  ;  and  3  Bell,  App.  56). 

In  Smith's  case,  the  Directors  of  the  Bank  of  Scotland  were  aware 
that  one  of  their  agents  was  considerably  in  arrear ;  and  they  wrote 
him,  that  in  respect  of  the  increase  of  business  at  his  branch,  and  of 
the  death  of  certain  of  his  cautioners,  it  would  be  necessary  for  him 
to  obtain  additional  cautioners.  On  receiving  this  letter,  the  agent 
did  get  additional  cautioners,  who,  by  the  terms  of  their  bond, 
became  liable  for  past  as  well  as  future  debts.  It  was  not  held 
necessary  to  enter  upon  the  question,  whether  this  transaction  was 
fraudulent  on  the  part  of  the  bank  or  not.  It  was  treated  as  not  a 
case  of  fraud  ;  but  it  was  held,  that  the  bank  were  bound  in  law  to 
disclose  the  liabilities  of  their  agent,  and  that,  because  they  had  not 
done  so,  the  cautioners  were  free.  ^^  If  a  body  of  men,"  said  Lord 
Eldon,  ^^  employing  a  number  of  agents,  find  one  whom  they  have 
reason  to  suppose  not  trustworthy — one  who  most  likely  owes  them 
large  sums  of  money,  or  who  they  may  have  reason  to  suppose 
owes  them  large  sums  of  money,  and  call  upon  that  man  to  give 
sureties,  both  for  his  past  and  future  dealings,  thereby  holding  him 
out  as  a  person  trustworthy,  when  they  know,  or  have  strong  groimd 
for  suspecting,  that  he  is  not  so, — that  would  not  bind  the  sureties." 
—(Smith,  3  Dow,  272.) 

In  Sailton's  case,  the  same  principles  were  applied  to  the  case  of 
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a  merchant  obtaining  security  for  his  agent,  and  not  disclosing 
circumstances  connected  with  the  agency  which  made  the  cautionary 
obligation  more  than  usually  hazardous.  In  this  case,  it  was  endea* 
voured  to  be  maintained  tnat  the  non-disclosure  proved  no  fraud ; 
that  before  the  cautioner  could  be  freed,  ^^  industrious  concealment, 
and  not  only  silence,  required  to  be  proved  against  the  creditor.*' 
But  the  decision  fully  settled  the  principle,  that  silence,  and 
silence  by  itself,  amounts  to  legal  fraud  when  there  is  a  duty  of 
disclosure. 

A  creditor,  however,  as  already  stated,  is  not  under  the  same 
obligation  of  disclosure.  A  bank,  for  example,  when  requiring 
caution  for  a  cash  account,  has  nothing  to  do  with  the  other  debts 
of  the  debtor.  If  they  are  debts  to  the  bank,  there  is,  on  the  con- 
trary, a  professional  duty  of  concealment.  So  when  a  bank,  to 
which  a  party  was  considerably  indebted,  required  caution  for  a  cash 
credit  proposed  to  be  granted  in  the  party's  favour,  and  the  cau- 
tioners were  not  informed  either  by  the  oank  or  by  the  debtor  of  the 
previous  debts,  and,  when  the  security  was  obtained,  the  whole  of 
the  cash  credit  was  drawn  and  applied  in  liquidation  of  the  debt ;  it 
was  held — (I.)  that  there  was  no  duty  on  the  part  of  the  bank  to 
disclose  the  previous  debt ;  (2.)  that  the  bank  had  no  duty,  indeed 
no  right,  to  prevent  the  party  from  drawing  the  full  amount  of  his 
cash  credit  when  he  chose ;  and  (3.)  no  concern  with  the  application 
of  the  money  drawn.  Had  it  appeared,  however,  as  in  the  special 
circumstances  of  the  case  it  did  not  appear,  that  the  true  object  of 
the  bank  was  to  obtain  a  security  for  tne  debt,  and  that  the  cash 
credit  was  only  a  pretence,  it  could  hardly  have  been  held  that  the 
transaction  was  not  in  breach  of  the  good  faith  implied  in  cautionary 
obligations.  For  although  a  creditor,  in  such  circumstances,  is 
entitled  to  discharge  himself  of  all  concern  about  the  manner  in 
which  his  debtor  obtains  security,  yet  the  cases  sufficiently  prove 
that,  if  he  interferes  personally,  he  must  act  with  strict  good  faith, 
and  will  be  as  much  bound  to  full  disclosure  as  the  debtor  himself. 
-^(Royal  Bank  of  Scotland,  1844,  6  D.  1418 ;  Stone  v.  Compton, 
5  Bing.  N.  C.  142  ;  Peacock  v.  Bishop,  5  Bam.  and  Cressw.  605.) 

A  duty  of  disclosure  frequently  arises  from  the  relations  of  the 
parties  contracting,  in  consequence  either  of  the  mutual  confidence 
presumed  to  exist  between  the  parties,  or  of  the  inequality  of  posi- 
tion of  the  parties,  arising  from  some  influence  or  advantage  in  point 
of  position  of  the  one  over  the  other,  or  from  both  these  causes 
combined. 

In  many  transactions  it  is  necessary  to  repose  great  confidence  in 
the  good  TBOth  and  favourable  dispositions  of  others ;  in  other  cases, 
such  confidence  arises  from  the  intimacy  of  near  or  family  relation- 
ship ;  dishonesty,  and  consequent  distrust,  would  be  destructive  of 
the  whole  social  benefits  of  such  relationships.  Although,  therefore, 
the  law  does  not  aim  at  promoting  mutual  trust  between  contracting 
parties  in  contracts  generally,  it  always  protects  confidence  when 


1858.]       ON  THE  LAW  OF  FBAUD  IN  CONTRACTS.  11 

warrantaUy  bestowed,  and  discourages,  as  much  as  possible,  all 
approach  to  dishonesty  in  circumstances  in  which  fraua  is  so  easy, 
tne  temptations  to  it  often  so  great,  and  its  consequences  so  injurious 
to  society. 

Mr  Justice  Story  gives  the  following  enumeration  of  those  rela- 
tions of  parties  in  which,  according  to  the  law  in  England  and 
America,  peculiar  good  faith  is  required  between  the  parties.  The 
relations  he  enumerates  were  those  between  ^^  client  and  attorney, 
principal  and  agent,  principal  and  surety,  landlord  and  tenant, 
parent  and  child,  guardian  and  ward,  ancestor  and  heir,  husband 
and  wife,  trustee  and  cestui  qui  trust,  executors  or  administrators 
and  creditors,  legatees  or  distributees,  appointer  and  appointee  under 
powers,  and  partners  and  part  owners." 

As  the  reasons  for  which  good  faith  is  held  essential  to  contracts 
between  parties  in  such  relations  are,  in  most  cases,  of  general  appli- 
cation, like  good  faith  would,  no  doubt,  be  required  in  similar  rela- 
tions in  Scotland,  although  in  England  the  law  of  fraud  generally, 
and  the  law  which  makes  fraud  partially  dependent  on  the  relations 
of  parties,  appears  to  be  more  extensively  applied,  and  seems  to 
cover  more  classes  of  cases,  than  in  the  law  of  Scotland.  For 
instance,  the  greater  number  of  the  large  class  of  cases  in  which 
contracts  are  dealt  with  in  England  on  the  principles  of  constructive 
fraud,  are  dealt  with  in  Scotland  on  other  principles,  without  the 
aid  of  the  fiction  of  a  constructive  fraud ;  and  such  contracts  are 
considered  null  or  valid  according  as  they  conflict  with  morality, 
with  public  policy,  or  with  the  intention  of  statutes,  or  not. 

Thus,  too,  it  is  difficult  to  say  that  there  is  in  Scotland  any  prin- 
ciple of  peculiar  moral  obligation  which  governs  the  relations  and 
transactions  of  iancestor  and  heir.  Pactions  de  hereditate  viventisj 
though  disapproved  of  in  England  as  frauds  on  the  ancestor,  are 
quite  legal  in  Scotland ;  yet  the  law  of  approbate  and  reprobate  on 
the  one  nand,  and  of  death-bed  on  the  other,  may  not  be  without 
reference  to  such  considerations.  Although,  no  doubt,  duty  of 
disclosure  arises  between  landlord  and  tenant,  to  the  definite  ex- 
tent to  which  special  confidence  is  implied,  and,  as  a  matter  of 
fact,  necessarily  exists  between  them,  namely,  the  extent  to  which 
confidence  is  always  reposed  when  one  man  delivers  his  pro- 
perty into  the  custody  of  another,  there  does  not  seem  to  be,  in 
Scotland,  any  peculiar  moral  obligation  between  the  two  in  general 
transactions. 

Between  trustee  and  beneficiary,  and  between  curator  and  ward, 
the  bofia  fides  essential  is  of  the  strictest  possible  sort.  In  these 
cases,  all  reasons  concur  in  requiring  complete  bona  fi^es^  and  full 
disclosure  in  all  transactioiis.  The  utmost  confidence  is  necessarily 
and  actually  reposed,  and  the  greatest  infiuence  is  exercised  by  the 
one  party  over  the  other.  The  rules  of  our  law,  in  regard  to  such 
transactions,  are  preventive  as  much  as  remedial ;  and,  to  a  great 
extent,  incapacitate  the  parties  from  contracting.     The  duties  of 
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trustees  constitute,  however,  a  very  large  and  well  defined  branch  of 
law,  and  cannot  be  considered  here.  Even  after  the  expiry  of  the 
curator's  office,  he  and  his  ward  are  not  for  some  time  on  an  equal 
footing,  and  contracts  between  them  shortly  after  the  expiry  of  the 
office  will  be  strictly  examined ;  but  if  sucn  contracts  seem  fair,  on 
the  whole,  they  will  be  sustained. — (French,  1699,  M.  4958 ;  Mony- 
musk,  1635,  M.  4256.^ 

Between  agent  and  client  the  duty  of  full  disclosure  and  bona 
fides  has  always  been  held  to  be  peculiarly  stringent ;  the  trust 
reposed  is  entire,  the  opportunities  for  influence,  and  the  facilities 
for  fraud,  are  very  great.  Our  law  has,  therefore,  shown  extreme 
anxiety  to  maintain  the  purity  of  the  legal  profession ;  purchases 
by  an  agent  of  law-suits,  or  of  property,  the  title  to  which  is  being 
litigated,  pactions  between  agent  and  client,  de  quota  liiisy  are  un- 
lawful. Bonds  granted  in  the  way  of  donation  by  a  client  to  an 
a^ent,  while  that  relationship  subsists,  seem  not  to  be  binding; 
where  there  is  room  for  suspicion  that  an  agent  has  taken  an  unfair 
advantage  of  his  position — as  by  making  overcharges — he  must  prove 
his  bonafidesy  the  presumption,  in  this  case,  is  for  fraud  ;  and  the  heir 
of  the  client  is  entitled  to  challenge  the  agent's  accounts,  though 
they  have  been  passed  and  admitted  by  the  client  himself. — (Max- 
well, 1735,  M.  48r4;  Taylor,  1824,  2  'Sh.  Ap.  254.) 

A  father  and  his  son  or  daughter  are  not  on  an  equal  footing ;  and 
if  bargains  between  them  appear  unequal,  and  in  favour  of  the 
father,  the  presumption  that  tne  father  has  used  the  facilities  he  had 
for  influencing  the  judgment  of  his  son  or  daughter,  and  for  enforc- 
ing the  deed,  will  aid  the  latter  in  a  reduction  on  fraud. — (Ewen, 
1830,  4  W.  and  S.  346 ;  Fraser,  1834,  13  S.  703.) 

So  there  is  an  established  presumption,  that  donations  and  deeds 
between  husband  and  wife  have  been  granted  and  executed  under 
an  influence  incapacitating  the  parties  for  a  deliberate  and  unbiassed 
consideration  of  their  rights ;  and,  therefore,  they  are  revocable. 
Marriage  contracts  are  undoubtedly  vherrimce  fidei ;  and,  where  it 
is  possible,  relief  will  be  given  against  the  fraud  of  either  spouse, 
or  of  his  or  her  relatives,  relating  to  and  in  contemplation  of 
the  marriage.  But  redress  from  fraud  in  marriage  contracts  is 
not  always,  or  is  seldom,  possible,  because  the  parties  cannot  be 
placed  in  the  position  in  which  they  stood  antecedent  to  the  fraud, 
since  it  is  impossible  to  reduce  the  marriage. — (Hoggs,  1749,  M. 
4862 ;  Lisk,  1785,  M.  App.  voce  Fraud,  No.  7  ;  Angus,  1758,  M. 
6488.) 

Under  this  head  may  be  noticed  deeds  granted  and  contracts 
entered  into  under  the  pressure  of  poverty  and  difficult  circum- 
stances. The  plea  of  fraud  and  extortion  seems  relevant  either  to 
modify  a  contract  or  to  reduce  it.  The  deed,  in  cases  of  extortion 
( the  pressure  of  circumstances  being  proved  or  admitted),  has  been 
held  of  itself  to  prove  the  fraud  ;  but  the  party  reducing  a  deed  on 
this  ground,  must  pay  the  money  he  got  for  it,  on  the  principle  that 
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be  who  seeks  equity  must  render  it. — (Ewen  1830,  4  S.  346; 
Ersk.  4,  1,  27.) 

While  the  law  does  not  protect  a  man  against  his  own  rashness, 
ignorance,  idleness,  or  mere  folly,  not  amounting  to  mental  imbe- 
cility, it  affords  protection  to  those  who,  from  permanent,  temporanr, 
or  casual  weakness  of  mind,  are  unable  to  protect  themselves.  In 
such  cases,  slight  proof  of  fraud  will  be  required,  and  general  aver- 
ments of  circumvention — a  term  implying  something  less  definite 
and  less  susceptible  of  being  reduced  to  specific  statements  of  fact 
than  positive  fraud — will  be  sufficient. 

{To  be  continued,) 


ON  SMALL  DEBT  JURISDICTION. 

The  imperfections  of  civil  jurisprudence  range  themselves  in  two 
classes.  The  justice  administered  is  either  incomplete  and  uncertain, 
or  dilatory  and  expensive ;  and  perfection  in  the  one  particular 
involves  more  or  less  imperfection  in  the  other.  Being  thus  com- 
pelled to  make  a  compromise  between  the  two,  it  is  obvious  that 
a  system  founded  on  the  one  principle,  may,  up  to  a  certain  point, 
be  most  conducive  to  the  interests  of  effectual  justice ;  while,  be- 
yond it,  this  result  is  np  longer  possible.  Thus,  in  all  suits  where 
the  subject-matter  is  of  small  value,  the  saving  of  time  and  ex- 
pense is  an  absolute  essential,  because  there  can  be  no  justice  where 
a  poor  man  is  kept  out  of  his  rights,  who  cannot  afford  the  delay  ; 
and  it  is  rendered  equally  impossible  where,  in  familiar  language, 
the  case  is  "  eaten  up  by  costs.  The  poverty  of  a  suitor  is  not 
necessarily  measured  by  the  value  of  the  suit ;  but  justice,  to  be 
effectual,  mu^t  always  be  obtainable  at  a  cost  bearing  no  dispropor- 
tion to  the  value  of  the  subject.  Accordingly,  we  find  that,  how- 
ever grave  and  numerous  are  the  objections  to  the  quality  of  the 
justice  so  administered,  almost  every  system  has  made  provision  for 
the  disposal,  in  a  manner  more  or  less  summary,  of  all  causes  in 
which  the  right  in  dispute  is  under  a  certain  arbitrary  amount. 

The  distinction  is  even  recognised  in  sacred  writ.  We  read  in 
the  18th  chapter  of  Exodus,  that  Jethro,  the  father-in-law  of  Moses, 
counselled  the  JeAvish  lawgiver  to  ^^  provide  out  of  all  the  people 
able  men,  such  as  fear  God,  men  of  truth,  hating  covetousness ; 
and  place  such  over  them,  to  be  rulers  of  thousands,  and  rulers  of 
hnnareds,  rulers  of  fifties,  and  rulers  of  tens.  And  let  them  judge 
the  people  ai  all  aeneous :  and  it  shall  be,  that  every  great  matter 
they  shall  bring  unto  thee,  but  evefy  entail  matter  they  shall  judge : 
so  shall  it  be  easier  for  thyself,  and  they  shall  bear  the  burden 
with  thee."  Moses  adopted  the  wise  counsel  of  Jethro;  and  the 
sacred  record  adds,  *' Moses  chose  able  men  ;  and  they  judged  the 
people  at  all  eeaeone:  the  hard  causes  they  brought  unto  Moses, 
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but  every  small  matter  they  judged  themselves."    Here  undoubtedly 
is  the  earliest  authentic  record  of  a  Small  Debt  Jurisdiction.^ 

In  all  cx)untries  there  appears  to  have  been  some  such  division  of 
judicial  establishments.  The  Romans  had  magistratus  majores  or- 
dinarii  and  minores  ordinarii.  The  prcetor  had  an  ordinary  and  a 
summary  jurisdiction;  and  as  to  the  latter,  it  is  recorded  in  books  of 
authority,  that  ^^in  mattera  of  less  importance,  he  judged  and 
passed  sentence  without  form,  at  any  time,  or  in  any  place,  sitting 
or  walking,  and  then  he  was  said  cognoscere  interloquiy  discutere  e 
vel  de  planoy  vel  ex  cequo  loco  non  e  iribunali  aut  ex  superiore  loco^^ 
In  like  manner,  the  prcetor  urbanus  et  peregrinus  administered  Jus- 
tice only  in  private  or  lesser  cases.  The  prcetor^  when  askeaby 
the  parties,  appointed  a  judex j  who  decided  both  on  fact  and  law, 
but  '^  only  in  such  cases  as  were  easy  and  of  small  importance^ 
Causes  of  greater  importance  were  decided  in  the  ordinary  tri- 
bunals of  recuperatores  or  centumviri. 

In  the  ancient  law  of  England  there  were  the  courts  Piepoudres, 
held  at  fairs  and  markets.  According  to  one  opinion,  they  got  this 
equivocal  name  because  of  the  dusty  feet  of  the  rustic  suitors ;  others 
suppose  that  the  term  was  so  applied,  because  justice  was  adminis- 
tered as  speedily  as  dust  fell  from  the  feet  of  the  wayfaring  suitor. 
Be  that  as  it  may,  such  courts  were  early  recognised  in  market 
towns ;  and  the  Tolbooth  had  its  origin  in  the  detention  of  the 
parties  who  refused  compliance  with  the  summaiy  decree  to  pay  the 
market  tolls  or  dues,  and  other  awards  of  the  steward  of  the  market, 
who  was  supreme  judge  under  this  expeditious  system. 

Oliver  Cromwell  established  or  confirmed  Baronial  Courts  for 
all  claims  which  did  not  exceed  40s.  These  courts  were  saved 
from  the  abolition  clauses  of  the  Jurisdiction  Act,  20  Geo.  II.,  c.  43, 
and  still  exist.  In  like  manner,  magistrates  of  royal  burghs  exer- 
cised a  similar  jurisdiction  to  the  same  extent,  known  frequently 
under  the  equivocal  name  of  Courts  of  Conscience,  to  denote  the  re- 

^  It  is  worthy  of  notice  that  in  this  judicial  arrangement  we  have  the  origin 
of-  the  subdivifflon  of  territory  into  counties,  and,  as  in  England,  even  the 
minute  subdivisions  of  hundreds  and  tythings.  It  is  also  not  to  be  overlooked,  that 
neither  in  the  supreme  nor  inferior  courts  of  the  Jewish  Theocracy  was  an}*^ 
vacation  permitted  ;  **but  at  all  seasons  "  were  the  people  to  have  justice  ad- 
ministered in  matters  small  as  well  as  great. 

Nor  were  Circuit  Courts  unknown  to  the  judiciary  of  Israel ;  for  we  read,  in 
the  7th  chapter  of  the  1st  Book  of  Samuel,  that  '<  Samuel  judged  Israel  all 
the  days  of  his  life.  And  he  went  (or,  as  in  the  original,  he  circuited)  from  year 
to  year  in  circuit  to  Bethel,  and  Gilgal,  and  Mizpeh,  and  judged  Israel  in  all 
those  places/*  It  is  remarkable  that  we  have  here  three  circuit  towns  for  a 
Jewish  Justice  Ayre,  the  exact  number  which  has  long  been  observed  in  Scot- 
land. We  have  heard  that  an  eccentric  old  clergyman  chose  the  above  cited 
as  his  text  for  a  sermon  to  the  judges  at  a  circuit  town,  and  that  an  eccentric 
old  judge  remarked,  that  the  text  was  provokingly  silent  as  to  whether  Samuel 
was  accompanied  with  trumpeters,  who  are  deemed  so  essential  to  the  judicial 
dignity  of  the  present  day. 

'  Hence  the  origin  of  the  term  de  piano — done  on  the  lewlf  or  at  the  instant. 
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jection  of  all  legal  principle's^  and  the  supremacy  of  conscience  as 
the  sole  standard  of  justice.  This  jurisdiction  was  founded  solely 
on  consuetude. — (Mabon,  17th  Nov.  1836.) 

Justices  of  peace  had  a  civil  jurisdiction  in  cases  of  servants* 
wages  under  the  Act  1661.  In  Edinburgh,  and  some  other  coun- 
ties, justices  had  for  time  immemorial  exercised  a  jurisdiction  to 
the  extent  of  40  pounds  Scots,  or  L.3,  6s.  8d.  Justices  of  peace  in 
Scotland  first,  in  1795,  received  a  statutory  small  debt  jurisdiction, 
to  the  extent  of  L.3,  6s.  8d.,  by  the  Act  35  Geo.  UI.,  c.  123,  which 
was  limited  to  five  years,  but  was  extended  to  L.5  in  1800,  by  the 
Act  39  and  40  Geo.  IH.,  c.  46.  This  jurisdiction  was  greatly  im- 
proved by  the  Acts  6  Geo.  IV.,  c.  48  (1825),  amended  by  12 
and  13  Vict.,  c.  34  (1849),  which  together  form  the  code  of  small 
debt  jurisdiction  before  the  justices  of  the  peace. 

It  was  remarkable  that,  previous  to  1825,  sherifis  possessed  no 
sammary  small  debt  jurisdiction,  and  debts  of  the  smallest  amount 
had  to  be  prosecuted,  litigated,  and  recovered,  with  all  the  formalities 
attendant  on  those  of  greatest  amount. 

The  first  Sheriff's  Small  Debt  Act  was  6  Geo.  TV.,  c.  24,  which 
was  carried  through  Parliament  by  Mr  Home  Drummond,  then 
member  for  Stirlingshire,  to  whom  Law  Reform  is  so  greatly  indebted 
for  its  earliest  essays.  This  Act  was  afterwards  extended,  under  the 
same  auspices,  in  1829,  by  the  statute  11  Geo.  IV.,  c.  55  ;  and, 
finally,  the  existing  statute,  chiefiy  the  result  of  the  labours  of  the 
late  Mr  Robert  Wallace,  the  member  for  Greenock,  after  much  op- 
position and  many  failures,  was  passed  on  12th  July  1837.  It  is 
the  1  Vict.,  c.  41.  By  this  last  statute,  the  jurisdiction  was  made 
to  embrace  almost  every  claim  and  dispute  within  the  maximum, 
and  Circait  Small  Debt  Courts  were  first  made  imperative.^ 

In  all  these  statutes,  the  limit  of  the  jurisdiction  was  fixed  at  the 
singular  fractional  sum  of  L.8,  6s.  8d.  But  this  is  explained  by 
the  fact,  that  this  sum  in  ancient  Scotch  money  was  equivalent 
to  100  pounds,  which  formed  the  point  of  demarcation  in  Scotch 
law  between  matters  of  great  ana  small  importance,  regulating, 
amongst  other  things,  the  rules  of  evidence.  This  distinction,  how- 
ever, m  progress  of  time,  became  of  so  small  practical  importance, 
that  the  late  Sheriff  Courts  Act,  16  and  17  Vict.,  c.  80,  s.  26 
(1853),  without  in  any  way  interfering  with  the  machinery  of  the 
Act,  extended  the  small  debt  jurisdiction  to  L.12,  with  power  to 
parties,  by  written  consent,  to  have  causes  to  any  amount  tried  in 
thb  summary  mode, — a  liberty  which  in  some  counties  has  been 
confflderably  used,  and  would  be  more  so,  were  not  the  mode  in 
which  business  is  now  disposed  of  in  many  respects  so  objectionable. 
The  truth  is,  the  justice  administered  in  a  Small  Debt  Court 

1  The  Jarifldiction  Act  contemplated  circuit  courts  to  be  held  by  sheriffd, 
and  previons  Small  Debt  Acts  authorutd  them  ;  but  it  is  a  curious  fact,  that, 
with  the  exception  of  the  Small  Debt  Court  at  Kincardine,  in  connection  with 
the  Sheriff  Coturt  at  Dunblane,  there  was  no  such  circuit  court  held  until  1837r 
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has  now  in  many  cases  ceased  to  be  worthy  of  the  name.  The 
rapidity  necessary  is  quite  incompatible^  either  with  a  correct  per- 
ception by  the  judge  of  the  facts  of  a  case,  or  a  careful  consideration 
of  the  law  to  be  applied.  Despatch  is  gained  to  an  extraordinary 
degree ;  but  it  is  gained  at  the  expense  of  every  other  consideration 
— especially  of  those  qualities  which  secure  for  our  courts  of  justice 
the  respect  of  the  people,  and  deepen  their  confidence  in  the  laws 
under  which  they  live.  Strictly  speaking,  the  smallness  of  the  subject- 
matter  of  a  case  should  have  no  influence  on  its  merits.  Justice, 
abstractly,  is  the  same,  in  whatever  case  administered,  and  however 
applied.  Her  scales  are  so  nicely  adjusted,  that  they  measure  with 
equal  precision  the  smallest  parcel  or  the  heaviest  weight.  Nor 
should  it  be  forgotten  that  value  is  relative,  and  that  a  penny  to 
a  poor  man  may  be  of  as  much  value  as  a  pound  to  his  richer 
neighbour.  It  is  small  solace  to  the  suitor  who  has  been  unjustly 
deprived  of  money,  to  be  told,  that  if  he  has  had  an  injustice,  he 
has  at  least  obtained  it  quickly  and  cheaply.  We  do  not  say  some 
machinery  should  be  devised  for  making  litigation  about  small 
sums  either  dilatory  or  expensive ;  but  is  no  reform  possible  without 
sacrificing  these  features  in  the  procedure  ?  Can  we  not  obtain  a 
better  article  at  the  same  money  i  ^ 

It  will  be  acknowledged  that  the  great  mass  of  the  business  of  the 
country  is  now  transacted  in  our  Small  Debt  Courts ;  and  it  is  a 
great  mistake  to  suppose  that  the  cases  there  brought  and  decided, 
are  between  parties  in  the  lower  walks  of  society,  <tr  that  they 
involve  no  principles  of  law^  and  in  their  consequences  do  not  vitally 
affect  individuals,  and  collectively  the  great  masses  of  society. 

The  amount  of  business  transacted  in  Small  Debt  Courts  may 
be  discovered  by  consulting  the  various  returns  made  to  Parliament 
from  time  to  time.  We  take  the  following  from  the  Report  of 
Mr  Burton  on  *^  Arrestment  of  Wages,"  dated  in  1854,  since  which 
time  tlie  numbers  have  greatly  increased  by  the  increase  of  the 
value  from  L.8,  6s.  8d.,  to  L.12.  In  the  year  1851,  there  were 
decided  in  the  Sheriffs'  Small  Debt  Courts  of  Scotland  52,183 
cases.  In  Glasgow  alone,  there  were  in  1852  as  many  as  15,842 
in  the  Sheriff  Court,  and  10,750  in  the  Court  of  the  Justices  there. 
Of  the  15,842  cases  in  the  Sheriff  Court,  as  many  as  12,083  were 
decrees  in  absence,  proving  the  propriety  of  the  rule  to  be  subse- 
quently purposed  to  have  these  at  once  pronounced  by  the  calling 
over  the  roll  in  the  first  instance. 

We  are  most  opposed  to  the  recognition  of  any  such  thing  in  our 
law  as  *'  Small  Debt  Justicej^  where  principles  are  accepted  or  rejected 
as  rules  of  judgment,  the  very  opposite  of  those  which  are  the 

^  Lord  Brougham  has  remarked,  that  "  all  the  estahlishments  formed  by 
onr  ancestors^  and  supported  by  their  descendants,  were  invented,  and  were 
mainlv  and  principally  maintained,  in  order  that  justice  might  be  duly  admin- 
istered between  man  and  man."  The  obligation  of  the  sovereign  under  the 
Magna  Gharta  is,  "  We  shall  sell,  delay,  or  deny  justice  to  none/' 
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rationes  decidendi  in  the  ordiDary  courts  of  law.  Indeed,  in  tlie 
same  court  on  different  days,  and  perhaps  on  the  very  same  day, 
the  very  opposite  rules  of  judgment  are  recognised  and  enforced. 
It  is  the  quality  and  not  the  quantity  of  justice  which  ought  to  be 
aimed  at, — ^not  the  haste  of  administration,  but  the  reasonable  de- 
spatch of  justice,  which  should  be  the  grand  object  and  boast  of  the 
jgdges  of  our  courts. 

We  cannot  subscribe  to  the  dictum  of  a  lately  deceased  judge, 
who,  on  hearing  at  Circuit  an  appeal  from  a  Sheriff's  Small 
Debt  Court,  remarked  that  litigants  in  that  court  must  not  ex- 
pect the  polished  ashler,  but  only  the  rough  rubble  work  of 
law.  But  the  error  rests  perhaps  in  the  Supreme  Court  often 
refiming  the  polish  so  much,  as  to  neglect  the  substance.  Rough 
rabble  is  still  good,  solid  mason-work ;  and  what  is  complained  of 
is,  that  the  rapid  decisions  of  small  debt  tribunals  cannot  oe  ranked 
under  any  known  description  of  law  or  justice,  be  it  polished  or  be 
it  plain. 

Mr  Hntcheson,  in  his  treatise  on  the  Office  of  a  Justice  of  the 
Peace,  observes,  ^'  Nothing  can  more  directly  tend  to  bring  the  insti- 
tntion  into  discredit  and  neglect,  than  anv  idea  that  &e  judg|e8, 
under  the  Small  Debt  Act,  are  not  under  the  same  obligation  with 
other  judges  to  decide  questions  of  fact  according  to  the  proof  of 
the  fiict,  and  questions  of  relevancy  or  law  according  to  the  nature 
of  the  right;"  or,  ^'  though  cases  are  decided  more  coeaply  and  ex- 
peditiously, more  suitably  to  the  smallness  of  the  cause,  as  well  as 
more  beneficially  for  all  concerned,  still  the  thing  to  be  decided, 
whether  by  this  court  or  the  judge  ordinary,  cannot  be  different." 
To  the  same  effect.  Lord  Cockburn,  with  nis  characteristic  sound 
sense,  observed,  ^'  The  statute  directs  that  the  justices  are  to 
judge  as  shall  appear  to  them  agreeable  to  equity  and  a  good 
conscience ;  which  means  that  they  are  not  to  lose  their  senses  in 
legal  punctilios,  but  to  decide  like  rational  men." — (4th  July  1850, 
Flowerden.) 

We  now  proceed  to  the  object  we  had  chiefly  in  view,  namely, 
to  state  some  of  the  existing  and  acknowledged  defects  in  our 
present  system  of  small  debt  jurisdiction,  and  the  appropriate 
remedies. 

According  to  the  present  system  there  exists  no  limit  to  the 
number  of  cases  whicn  may  be  given  out,  and  set  down  for  hearing 
on  any  court-day.  In  this  the  judge  has  no  tiUe  to  interfere,  and 
the  clerk  has  the  opposite  of  any  interest  to  propose  a  restriction  of 
the  business  of  what  to  him  is  by  far  the  most  lucrative  department 
of  his  office.  In  this  way,  in  some  courts  it  has  been  known  that 
500  and  600  cases,  involving  several  thousand  pounds,  have  been 
set  down  for  one  day  for  one  irresponsible  judge.  It  has  been  with 
feelings  of  something  like  disgust,  we  have  heard  sherifis  boasting 
of  the  number  of  cases  despatched  in  a  certain  limited  time,  at  the 
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rate,  it  may  be^  of  one  to  the  minute.     The  boast  was  analogous  to 
a  race  agamst  time.     We  wonder  whether  the  delight  was  shared 
in  by  the  litigants  whose  interests  were  thus  so  rapidly  and  irre- 
trievably settled.*    When  the  first  Small  Debt  Act  came  into  opera- 
tion, we  knew  one  sheriff  who  got  the  mastery  of  his  rolls  by  de 
piano  remitting  every  opposed  claim  to  the  ordinary  action  roll ; 
and  another  adopted  the  easy  plan  of  remitting  every  such  case  to 
a  sheriff-clerk  depute,  who  at  his  leisure  examined  the  case  and 
reported  for  a  fee,  and  his  report  was  at  once  adopted  by  the  couit 
without  the  trouble  of  heanng  parties  or  witnesses.      By  a  mis- 
understanding of  the  17th  ana  33d  sections  of  the  Sheriffs  Small 
Debt  Act,  the  roll  is  read  right  through  from  beginning  to  end. 
The  provision  in  this  section  is  obviously  for  the  purpose  only  of 
preventing  cases  being  improperly  taken  out  of  their  order,  to  the 
prejudice  of  other  parties.     A  case  often  occurs  early  on  the  roll, 
to  do  justice  to  which  may  require  an  hour  or  more^  and,  by  a 
foolish  adherence  to  the  letter  of  the  law,  the  whole  roll,  with  the 
waiters  on  for  justice,  are  thus  stayed.    For  the  sake  of  two  parties, 
several  hundreds,  whose  time  is  their  money,  are  kept  shut  up  in 
a  dense  and  ill-aired  mob,  waiting  to  obtain,  it  may  be,  a  decree 
in  absence,  which,  when  once  obtained,  may  not  have  been  worth 
the  waiting  for.   In  the  Registration  Courts  under  the  Reform  Acts, 
unopposed  claims  are  first  taken  up  and  disposed  of,  before  those 
opposed  are  called  on.     Although  it  would  have  been  well  there  had 
been  express  provisions  in  the  Small  Debt  Act  to  the  same  efiPect,  yet 
there  is  nothing  in  the  Act  or  law  opposed  to  the  practice  already 
so  beneficially  adopted  in  some  courts,  namely,  to  prohibit  the  clerk 
to  issue  bevond  a  certain  number  of  cases  for  any  court-day,  with 
the  exception  of  contingent  claims ;  and  secondly,  to  call  the  roll,  in 
the  first  instance,  once  through,  to  the  effect  of  giving  decrees  in 
absence  or  on  confession,  and  craving  to  pay  by  instalments ;  and 
lastly,  to  have  a  separate  court-day  for  continued  causes.     In  this 
way  the  sheriff  at  once  perceives  the  amount  of  real  business  to  be 
overtaken,  and  has  not  his  nerves  kept  at  full  tension  with  some 
fearful  array  of  figures   still   behind,  knowing  not  whether  they 
are   mere  myths   to   appear  and  disappear,  or  whether  they  are 
actually  to  be  contested  by  the  parties.     The  sheriff,  relieved  of  the 
presence  and  often  the  fragrance  of  the  multitude  with  which  his 
court  is  crowded,  and  seeing  at  once  before  him  his  work  for  the 
day,  could  deHberately  take  up  every  case  in  its  turn ;  parties  could 
calculate  more  accurately  when  their  respective  cases   would   be 
called ;  and  a  great  saving  of  public  time  effected. 

England  was  almost  a  total  stranger  to  local  judicature  till,  in 
1847,  the  County  Courts  were  established  on  the  model  of  the 
Scotch  Sheriff  Courts.     Their  jurisdiction  has  been  now   greatly 

^  A  chief  Justice  of  England  was  once  facetiously  said  ^^  to  rush  through  his 
cause  list  like  a  rhinoceros  through  a  sugar  plantation." 
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extended ;  and  the  system  modified,  by  the  experience  which  is  so 
readily  acquired  in  a  country  so  densely  peopled,  with  interests  so 
vast  and  multiform,  and  with  legal  business  so  extensive  and  varied. 
From  the  procedure  of  these  courts,  in  their  existing  efficiency,  many 
a  useful  hint  may  be  taken.  The  results  of  experience  acquired 
under  such  favourable  circumstances,  are  at  least  worthy  of  patient 
examination,  when  admitted  defects  in  our  own  system  are  found  to 
require  the  application  of  some  remedy.^ 

Now,  with  respect  to  the  evil  to  which  we  have  just  adverted,  we 
find  one  important  regulation  in  the  English  County  Courts  which 
might  well  oe  adopted  in  our  Small  Debt  Courts,  There  a  debtor 
may,  by  calling  at  the  clerk's  office  within  a  certain  time,  sign  a 
confession  of  judgment,  and  so  decree  is  at  once  entered  up,  and  the 
names  of  the  parties  to  that  cause  are  not  called  in  public  court. 
No  such  provision  exists  in  our  courts ;  and,  therefore,  under  the 
strict  letter  of  the  Act,  where  a  summons  is  once  taken  out,  however 
rashly,  and  though  the  claim  be  settled  before  the  court,  yet  the 
clerk,  under  the  penalty  of  408.,  must  post  up  the  whole  names  of 
the  parties  on  the  walls  of  the  court-house  an  hour  before  the  time 
of  meeting,  and  keep  it  up  during  the  time  of  its  sitting,  and  shall 
audibly,  himself  or  an  officer  (generally  both  join  in  discordant 
tones),  call  the  causes  on  the  roll  in  their  order. 

This  is  a  species  of  pillory  which  may  occasion  great  injury  to 
the  feelings,  and,  it  may  be,  the  credit  of  innocent  and  deserving 
parties ;  and  a  rule  similar  to  the  provision  in  the  English  County 
Courts  Act  would  be  most  advisable. 

Our  present  system  is  also  objectionable,  from  the  total  exclusion 
of  law  agents,  and  the  almost  complete  denial  of  all  review  of  the 
judgments  of  Small  Debt  Courts.  The  only  one  totally  irresponsible 
man  in  this  country  is  a  small  debt  judge.  He  knows  his  decisions 
are  not  liable  to  review — the  audience  before  which  he  exercises  his 
functions  are  ignorant  of  law.  A  strong  moral  restraint  is  derived 
from  the  presence  of  an  intelligent  bar ;  but  the  small  debt  statutes 
imiore  all  such  salutary  checks.  The  Justices  of  Peace  Act,  6  Geo. 
IV.,  cap.  48,  sect.  5,  declares,  that  "  no  procurator  or  solicitor,  or 
any  person  practising  the  law,  shall  be  allowed  to  appear  or  plead 
for  parties  ;'^  and,  in  addition,  all  practising  lawyers  are  excluded 
from  the  Commission  of  the  Peace.  The  same  exclusion  is  to  be 
found  in  the  Sheriff  Small  Debt  Act,  1  Vict.,  c.  41,  sect.  14,  with 
the  additional  words,  ^^  without  leave  of  the  court  upon  special  cause 
shown ;  and  such  leave,  and  the  cause  thereof,  shall  in  all  cases  be 
entered  in  the  book  of  causes  kept  by  the  sheriff-clerk."  More- 
over, all  review  is  excluded.    In  the  Justices  Small  Debt  Act  it 


^  The  procedure  of  the  English  Ooanty  Courts  is  regulated  hy  9  and  10 
Vict.,  c.  95;  10  and  11  Vict.,  c.  102;  12  and  13  Vict.,  c.  101;  13  and  14 
Vict.,  c.  61  ;  14  and  16  Vict.,  c  62  ;  16  and  1(5  Vict.,  c.  64 ;  and  19  and  20 
Vict  ,  c.  108. 
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18  absolutely  prohibited,  unless  by  ^^  an  action  of  redaction  in  the 
Court  of  Session,  on  the  ground  of  malice  and  oppression  on  the 
part  of  the  Justices,"  and  instituted  within  one  year  of  the  de- 
cree. So  in  the  Sheriff's  Small  Debt  Act  there  is  a  similar 
exclusion  "  of  all  review  on  any  ground  or  reason  whatever," 
'*  except  by  appeal  to  the  Justiciary  Circuits,  on  the  OTound  of 
corraption  or  malice  on  the  part  of  the  sheriff,  or  on  such  Deviations 
in  point  of  form  from  the  statutory  enactments  as  the  court  shall 
think  took  place  wilfully,  or  have  prevented  substantial  justice 
from  having  been  done,  or  on  incompetency,  including  defect  of 
jurisdiction  of  the  sheriff." 

The  danger  arising  from  this  most  mistaken  policy  is  doubly 
aggravated  by  the  absence  of  all  professional  assistance  in  the 
elucidation  of  facts  and  the  application  of  law.  The  obvious 
tendency  of  sach  a  state  of  things,  is  to  introduce  a  looseness 
of  judicial  action  in  the  best  constituted  minds.  The  ^^  Sic  jubeo 
sic  voW*  rule  usurps  the  place  of  the  ^^  Jus  dicere^*  of  the  magis- 
trate. 

Now  let  us  consider  the  superior  position  of  the  judge  of  an 
English    County  Court.     The  jurisdiction  of  the  County  Court, 
originally  limited  to  L.20,   now  extends  to  ^^  any  debt,  damage, 
or   demand   not   exceeding   L.50."      In    all    actions  where    the 
amount  claimed  exceeds  L.5,  it  is  lawful  for  the  plaintiff  or  de- 
fendant to  require  a  jury  to  be  summoned  to  tiy  the  said  action  ; 
and  in  all  actions  where  the  amount  claimed  does  not  exceed  L.5, 
it  is  lawful  for  the  judge,  in  his  discretion,  on  the  application  of 
either  of  the  parties,  to  order  that  such  action  be  tried  by  a  jury. — 
(8  and  9  Vict.,  c.  95,  sect.  70.)    The  number  of  the  jury  iajivej  and 
the  procedure  is  the  same  as  at  nisi  prius.    The  evidence  is  led, 
parties  are  examined,  the  judge  either  sums  up  to  the  jury,  or  if 
there  be  no  juiy,  he  proceeds  in  a  summary  way  to  give  judgment. 
In  these  proceedings,  parties  are  assisted  by  counsel  and  attomies, 
whose  fees  (regulated  by  scale)  are  allowed,  on  the  certificate  of  the 
judge,  as  costs  in  the  cause.     The  judgment  is  final;    but   the 
judge  may,  in  his  discretion,  grant  a  new  trial;  and  a  right  of 
appeal,  in  all  cases  above  L.20,  to  any  of  the  superior  courts  of 
common  law,  is  given  to  a  party  ^^  who  is  dissatisfied  with  the  de- 
termination or  direction  of  tne  judge  in  point  of  law,  or  upon  the 
admission  or  rejection  of  evidence."    The  appeal  is  thus  brought : — 
The  appellant  must,  (1.)  give  notice,  within  ten  days  Sitier  judg- 
ment, to  the  opposite  party  or  his  attorney  ;  and  (2.)  give  secuiityf 
to  be  appoved  oy  the  registrar,  for  the  costs  of  the  appeal  and  the 
amount  of  the  judgment.   The  appeal,  under  13  and  14  Vict.,  c.  61, 
sect.  15,  must  be  in  the  form  of  a  ease,  agreed  on  by  both  parties  or 
their  attomies ;  or,  if  they  cannot  agree,  the  judge,  on  Deing  ap- 
plied to,  settles  the  case,  and  sit^ns  it.     This  statement   is  then 
printed  and  boxed,  as  we  would  say.    The  "  case"  merely  states 
the  facts  and  judge's  determination  (without  reasons),  and  puts  the 
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i^nestioDs  on  which  the  opinion  of  the  court  is  required.^    The  same 
onn  of  appeal  was  adopted  last  session,  for  bringing  the  decisions 
of  justices  under  review,  in  20  and  21  Vict,  c.  43,  "  An  Act  to 
improye  the  administration  of  the  law,  so  far  as  respects  summary 
proceedings  before  Justices  of  the  Peace"  in  England  and  Ireland. 
The  checks  afforded  by  the  presence  of  lawyers  in  court^  and 
the  rales  of  procedure  upon  any  abuse  of  an  irresponsible  jurisdic- 
tion, hare  in  England  worked  most  beneficially,  and  have  contri- 
buted largely  to  the  very  high  position  which  the  local  judicatures 
of  that  country  already  occupy  in  public  estimation — a  position  far 
higher  than  our  more  ancient  County  Courts  have  ever  reached.' 
The  right  of  appeal  is  rarely  taken  advantage  of;  thereby  showing 
that  the  right  might  with*benefit  be  still  further  extended.    It  is  the 
salutaiy  influence  which  such  a  right  has  upon  the  judge  (whether 
or  not  exercised),  that  is  its  chief  advantage.     The  consciousness 
that  his  judgment  is  liable  to  animadversion  in  a  supreme  court, 
prevents  all  complaint,  that  the  case  is  only  half  heard,  or  too 
hastflv  considered.    If  error  is  committed,  it  is  done  with  at  least 
due  deliberadon.    Justice  is  not  administered,  as  it  were,  by  chance ; 
and  the  judge  is  never  carried  away  with  the  delusion,  that  de^ 
fpakh  is  the  one  sole  and  solitary  object  for  which  his  court  was 
instituted,  and  he  appointed* 

^  The  following  is  the  form : — 

Ccue  on  Appeal, 
In  the  Countv  Court  of  holden  at 

(Seal) 
On  appeal  to  the  Court  of 

Between  A.  B.,  PlaintiflP, 

C.  D^  Defendant. 
This  is  an  action  (here  sUxU  the  eatue  of  action  and  the  facts). 
The  question  for  the  opinion  of  the  Court  of  is 

fvst,  (Here  state  the  question  for  the  opinion  of  the  Court). 

Signature  of  the  Judge. 

Broom's  Co.  C.  Pr.  251. 

*  The  English  County  Courts  came  into  operation  so  late  as  1847,  and  in 
ten  Tears  above  4^00,000  actions  have  been  brought,  and  above  2,500,000  tried. 
In  the  words  of  Lord  Brougham,  in  his  recent  letter  to  the  Earl  of  Radnor, 
"  These  courts  have  performed  a  very  great  deal  more  of  the  judicial  business 
of  the  country  than  all  the  supreme  courts  put  together.  The  sums  for  which 
aetions  have  been  brought  exceed  fourteen  millions  of  pounds,  and  judgments 
have  been  obtained  upon  trial,  or  money  been  paid  into  court,  to  the 
amount  of  much  above  eight  millions,  beside  all  that  has  been  paid  without 
bringing  the  cause|into  court.  In  one  year,  1866 — the  last  for  which  we 
have  returns— this  sum'amounted  to  L.860,000,  recovered  by  judgment,  orpaid 
into  court.  I  think  we  may  safely  affirm,  that  they  will  find  the  task  some- 
what hopeless  who  would  abolish  this  great  branch  of  our  judicatures,  so  much 
the  most  extensive,  and  without  which  the  denial  of  all  justice  to  those  who 
cannot  afford  the  expense  of  Htigation  would  be  renewed,  and  our  judicial 
system  once  more  condemned  to  labour  under  its  greatest  disgrace,  from  which 
it  has  of  late  years  been  thus  fortunately  relieved.*' 
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We  submit,  therefore,  that  the  administration  of  justice  in  the 
Small  Debt  Court  would  be  greatly  improved  by,  1st,  the  abolition 
of  all  restrictions  on  the  use  of  professional  aid  by  the  suitors ;  and, 
2d,  the  restoration  of  the  right  of  appeal  in  matters  of  law.  The 
courts  should  be  thrown  open  to  the  regular  practitioners  in  all 
causes  of  more  than  L.5  value,  and  below  that  sum,  with  leave  of 
the  court;  and  an  appeal  should  lie  either  to  the  Circuit  Court 
or  the  Court  of  Session,  on  a  case  prepared  by  the  parties  or  the 
judge  in  the  English  form,  containing  the  facts  on  which  the  opinion 
of  the  court  is  required  in  matters  of  law.  As  was  shown  m  the 
number  of  this  Journal  for  May,  while  an  appeal  of  a  limited  kind 
still  lies  to  the  Circuit  Court  in  all  causes  under  L.12,  sect.  22  of 
the  16  and  17  Vict.,  c.  80,  excludes  absolutely  all  review  in  cases 
between  L.12  and  L.25.  This  section  has  introduced  a  most  ano- 
malous and  inexpedient  state  of  things,  and  should  therefore  be 
immediately  repealed.  We  ask  review  not  so  much  as  a  right  due 
to  the  suitor,  but  as  a  check  upon  the  judge.  Assisted  by  the 
regular  practitioners,  and  subject  to  such  wholesome  control,  there 
would  be  no  further  ground  for  refusing  the  wish  which  is  under- 
stood to  be  entertained  by  the  mercantile  classes,  that  the  small 
debt  form  of  process  should  apply  to  all  claims  under  L.25.  But 
without  some  such  checks,  we  cannot  expect  any  further  extension 
of  small  debt  jurisdiction.  On  the  contrary,  unless  some  remedies 
be  applied,  these  tribunals  will  continue  to  sink  in  public  estimation. 

In  the  English  courts,  the  judge  has  power  to  commit  in  cases 
of  fraud.  This  provision  has  been  attended  with  most  salutary  be- 
nefits on  commercial  morality,  and  might  surely  be  extended  to  the 
sheriffs.  At  present  there  is  an  absolute  prohibition  of  imprison- 
ment for  all  civil  debts  below  L.8,  6s.  8a.,  and  it  matters  not  in 
what  way  the  debt  has  been  contracted,  or  what  may  be  the  true 
circumstances  of  the  debtor.  This,  and  the  prohibition  of  arrest- 
ment of  wages  on  the  dependence,  and  so  far  as  alimentary  on 
a  decree,  render  the  great  bulk  of  small  debt  decrees  a  mere 
mockery.  The  firaudulent  and  comparatively  affluent  debtor  can 
laugh  at  his  innocent,  and  it  may  be  poorer  creditor,  who  has  ob- 
tained the  priyileges  of  the  law  without  its  power.  Li  many  cases, 
it  is  better  for  the  creditor  at  once  to  write  off  his  small  debts  as 
bad,  than  throw  away  good  money  in  the  vain  pursuit  of  them,  and 
have  the  annoyance  of  the  small  aebt  ordeal  in  addition. 

There  neyer  was  a  more  flagrant  error  than  to  suppose  that  a  form 
of  process  procuring  cheap  and  speedy,  but  certain  and  substantial 
justice,  encourages  a  spirit  of  strife.  The  very  reverse  is  the  con- 
clusion reached  by  all  sound  politicians.  When  the  avenues  to 
justice  are  tortuous  and  intricate,  and  the  tribunals  difficult  of  access, 
litigation  grows  with  all  the  luxuriant  confusion  of  an  Indian  jungle. 
But  the  very  knowledge  of  the  existence  of  a  speedy,  cheap,  and 
effectual  remedy,  prevents  much  of  wrong.  The  difficulty  of  obtain- 
^"Cf  justice  deters  an  injured  party  from  seeking  redress,  whilst  the 
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same  knowledge  encourages  the  wrong-doer  to  commit  and  persist 
in  Ws  wrong.     The  rich,  in  such  a  state  of  matters,  has  an  advan- 
tage orer  his  poorer  neighbour,  who,  denied  the  proper  mode  of 
reonass,  is  too  often  led  to  seek  easier  and  illegitimate  modes  of  re- 
dressing himself.     He  takes  the  law  into  his  own  hands,  where  he 
finds  she  will  not  stretch  a  hand  to  help  him  in  his  time  of  need. 
In  short,  he  may  conclude,  in  the  words  of  Mr  Mill,  **  No  proposi- 
tion derived  firom  political  experience  may  be  relied  on  more  con- 
fidently than  this,  that  the  multiplication  of  law-suits  is  a  proof  of 
the  bad  administration  of  justice;  that  a  perfect  administration  of 
josdce  would  almost  annihilate  litigation  ;  and  that  the  attempt  to 
reduce  it  by  any  other  means,  such  as  that  of  expense,  is  to  nold 
out  encouragement  to  plunderers,  and  to  deny  the  protection  of  the 
law  to  the  honest  and  just."  * 


The  Commercial  Crisis — The  New  Joint  Stock  Companies  Law, 
—The  year  opens  obscured  by  the  dark  shadow  which  1857  has 
left  behind  it.  At  no  former  period  of  commercial  difficulty  was 
the  utter  disorganisation  of  business  more  complete ;  on  no  occasion 
was  the  moral  sense  of  the  public  so  outraged  by  the  disgraceful 
courses  which  have  been  disclosed  in  sundry  proceedings  in  bank- 
ruptcy. The  reckless  trading — the  domestic  extravagance  —  the 
wholesale  robbery — ^which,  in  many  instances,  have  been  admitted 
by  the  bankrupt,  are  indeed  a  painful  illustration  of  the  depth  to 
which  commercial  morality  is  now  sunk.  Such  cases  may,  how- 
ever, be  safely  left  to  the  native  vigour  of  our  criminal  law, 
which  mercantile  men,  without  capital,  should  be  made  to  know  is 
elastic  enough  to  overtake  most  kinds  of  fraud.     Nay,  it  may  even 

^  **  To  fine  all  claimants  of  justice,  in  the  first  instance,  because  a  small  un- 
known portion  of  them  may  perhaps  deserve  it»  is  surely  absurd  and  unjust  in 
the  extreme,  and  no  merely  pecuniary  consideration  should  induce  a  Govern- 
ment, bound  to  protect  all  its  subjects,  but  especially  those  who  most  need 
protection,  to  u^old  such  a  svstem  for  a  dav.  As  soon  as  the  administration 
of  justice  is  put  upon  such  a  footing,  that  all  suits  are  promptly  decided,  those 
who  are  wronged  effectually  redressed,  and  wrong-doers  suitably  punished, 
litigation  will  be  reduced  within  its  necessary  limits." — Edinhurgn  Review, 
July  1841. 

In  a  similar  spirit  Lord  John  Russell  observed,  at  the  late  meeting  at  Bir- 
mingham, ^  I  have  always  looked  with  disfavour  on  the  opinion,  that  it  is 
exp^ient  and  desirable  that  justice  should  not  be  obtained  except  at  some 
considerable  price,  because  otherwise  it  would  be  impossible  to  curb  litigation. 
My  answer  is,  that  by  increasing  the  expense  of  obtaining  justice  you  do  not 
curb  the  spirit  of  litigation  among  the  rich,  while  you  not  only  curb  but  alto- 
gether quench  the  desire  for  justice  among  the  poor." 
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be  doubted  whether,  in  the  case  of  the  corporation  whose  fall  cnl- 
minated  oar  commercial  disasters — the  Western  Bank — the  lawyers 
of  the  country  will  not  be  called  upon  to  settle  many  questions  other 
than  the  mere  liabilities  of  the  bank  to  its  creditors,  and  the  rights 
of  the  shareholders  inter  se.  The  committee  appointed  to  investi- 
gate the  affairs  of  this  once  flourishing  establishment,  have  reported 
tnat  the  management  was  '^  to  a  great  extent  of  a  dangerous  and 
reckless  description."  The  manager  is  said  to  have  given  ^^  credit 
to  many  parties  who  were  worthless,  and  to  have  done  so  in  defiance 
of  remonstrances;"  while  the  directors  are  blamed  for  a  general 
laxity  of  supervision, — neglecting  ^'  those  ordinary  duties  in  the  man- 
agement of  the  company,  which  it  is  well  known  they  all  practise 
with  so  much  fidelity  and  success  in  the  prosecution  of  their  own 
private  aflFairs."  We  have  no  opinion  to  offer  as  to  whether  either  of 
these  censures  would  be  a  good  major  in  a  criminal  indictment ;  but 
in  whatever  way  it  mav  terminate,  the  issue  of  this  national  cata- 
strophe will  be  awaited  with  the  most  anxious  interest. 

Meantime,  the  process  of  winding  up — for  all  idea  of  resuscita- 
tion has  long  been  hopelessly  abandoned — will  make  Scotch*  lawyers 
more  familiar  with  the  important  legislation  of  the  last  two  years 
respecting  joint  stock  companies.  For  this  the  country  is  chiefly 
incfebted  to  Mr  Robert  Lowe,  whose  enlightened  policv  it  has  been, 
as  Vice-President  of  the  Board  of  Trade,  to  adapt  as  far  as  possible 
our  commercial  law  to  the  practical  wants  of  a  complicated  and  pro- 
gressive state  of  society.  So  long  as  commercial  enterprise  was 
confined  to  individuals,  our  old  law  of  partnership  was  sufficient  for 
all  purposes ;  but  when  the  enormous  amount  of  capital  requisite  to 
the  success  of  every  undertaking  introduced  more  extensively  the 
principle  of  association,  new  rules  became  necessary,  both  to  insure 
the  interests  of  partners,  and  to  make  more  effectual  the  rights  of 
creditors.  Till  the  7  Will.  IV.,  a  joint  stock  company  was  uke  an 
ordinary  trading  firm.  The  law  refused  to  recognise  its  corporate 
character;  every  shareholder  could  bind  his  copartners,  and  the 
consent  of  all  was  requisite  in  order  to  a  dissolution.  By  the  7 
Will.  IV.  and  1  Vict.,  c.  73,*  such  an  association  could,  by  letters 
pat^it  from  the  Crown,  obtain  all  the  privileges  of  a  corporation  ; 
but  as  the  right  was  conferred  under  the  aavice  of  the  Board  of 
Trade,  the  system  was  onen  to  many  objections,  for  which,  a  few 
years  after,  steps  were  taken  to  devise  a  remedy.  In  1844,  a  Select 
Committee  was  appointed  to  investigate  the  law  relating  to  joint 
stock  companies ;  the  result  was  the  Joint  Stock  Companies  Act  of 
1844 — the  7  and  8  Vict.,  c.  110.  The  previous  legislation  was 
entirely  of  a  permissive  kind,  the  statutes  affording  certain  privileges 
to  companies  applying  for  and  procuring  letters  patent;  but  to 
put  down  gambling  and  speculative  schemes,  Parliament  now  in- 
terfered in  a  manner  more  compulsory.  The  above  Act  required 
that  every  company  should  be  provisionally  registered,  after  which 
it  assumea  a  quasi  corporate  character ;  but  Ull  this  was  effected, 
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there  could  be  no  allotment  of  shares,  or  any  of  the  proceedings 
taken,  preliminaiy  to  obtaining  letters  patent,  a  charter,  or  Act  of 
Parliament.  Upon  a  certificate  of  complete  registration  which 
might  be  snbseqnently  procured  from  the  registrar,  the  company 
became  incorporated,  vrith  various  powers,  but  without  any  restric- 
tion on  the  responsibility  of  the  members.  The  unlimited  liability 
of  everr  partner  remained  as  a  legitimate  conseqnence  of  the  com- 
nion  law  doctrine,  that  every  partner  had  an  implied  authority  to 
bind  his  copartners  in  all  matters  relating  to  the  business.  The 
nboHtion  of  this  rule  was  effected  by  the  18  and  19  Vict.,  c.  133-^ 
the  Limited  Liability  Act  of  1855.  On  compliance  with  the  pro- 
visions of  this  Act,  and  the  Act  of  1844,  the  obligations  of  every 
shareholder  might  be  limited  to  the  amount  of  his  share  in  every 
case  in  which  the  deed  of  settlement  had  been  executed  by  twenty- 
five  partners,  holding  three-fourths  of  the  stock,  provided  20  per 
cent,  had  been  paid  of  the  shares  subscribed  for.  Such  was  the  state 
of  the  law,  when  the  whole  subject  came  again  to  be  reconsidered 
in  1856.  The  statute  of  that  year  (19  and  20  Vict.,  c.  47)  was  a 
consolidating  measure ;  and  this  accordingly,  with  the  statutes  of 
the  past  session,  now  forms  the  existing  code  with  respect  to  all 
joint  stock  companies. 

The  leading  principle  of  this  Act  was,  that  incoiporation,  with  or 
without  limited  liability,  was  a  right,  and  not  a  privilege ;  therefore, 
while  it  was  compulsory  in  requiring  all  associations  with  more 
than  twenty  members  to  be  registered  for  the  benefit  of  the  public, 
and  the  facilitating  of  process  against  them,  associations  of  from 
seven  to  twenty  members  might  or  might  not  be  so  registered, — the 
only  result  in  the  latter  case  being,  that  all  the  partners  were  indi- 
vidually responsible,  and  each  liable  to  be  sued  by  every  creditor. 

For  the  present  we  pass  over  the  provisions  regarding  (1)  the 
constitution  and  incorporation  of  a  company ;  and  (2)  the  manage- 
ment and  administration  thereof.  The  section  of  the  statute  more 
immediately  interesting  is  Part  III.,  relating  to  the  winding  up  and 
dissolution  of  a  company.  It  may  be  wound  up  either  voluntarily 
or  judicially, — judicially,  under  the  following  circumstances : — 

(1.)  Whenever  the  company,  in  general  meeting,  has  passed  a 
resolution  requiring  the  company  to  be  wound  up  by  the  Court. 

^2.)  Whenever  the  company  does  not  commence  its  business 
within  a  year  from  its  incorporation,  or  suspends  its  business  for  the 
space  of  a  whole  year. 

(3.)  Whenever  the  shareholders  are  reduced  in  number  to  less 
than  seven. 

(4.)  Whenever  the  company  is  unable  to  pay  its  debts. 

(5.)  Whenever  three-fourths  of  the  capital  of  the  company  have 
been  lost  or  become  unavailable. 

A  company  is  deemed  unable  to  pay  its  debts  when  it  has  failed 
for  three  weeks  to  satisfy  a  demand  served  at  the  office  for  a  debt 
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exceeding  L.50 ;  or  whenever  there  is  evidence  of  a  charge  for  pay- 
ment on  an  extract  decree,  or  an  extract  registered  bond,  or  an  ex- 
tract registered  protest,  having  expired  without  payment  being  made. 
The  proceedings  for  winding  up  oy  the  Court  begin  by  the  presen- 
tation to  the  Court  of  Session  of  a  petition,  to  be  presented,  if  the 
companv  is  insolvent,  by  a  creditor  or  contributory, — if  in  any 
other  circumstances,  by  a  contributory  only.  Parties  are  heard, 
and  the  Court  may  order  either  that  the  company  be  wound  up  ab- 
solutely, or  in  the  case  of  a  petition  by  a  creditor,  that  it  be  wound 
up  conditionally  on  his  debt  not  being  paid  in  a  given  time.  The 
procedure  in  such  cases  may  be  regulated  by  Act  of  Sederunt 
(sect.  97). 

A  company  may  be  also  wound  up  voluntarily  whenever  it  comes 
to  a  natural  termination,  or  whenever  a  resolution  to  that  effect  has 
been  come  to  by  three-fourths  in  number  and  value  of  the  share- 
holders. 

In  either  case,  the  duty  of  bringing  the  affairs  of  the  moribund 
corporation  to  a  close,  is  intrusted  to  a  new  class  of  officers,  similar 
to  trustees  in  bankruptcy,  called  liquidators :  if  the  winding  up  is 
voluntary,  they  are  appointed  directly  bv  the  company ;  if  juaici- 
ally,  they  are  named  oy  the  Court.  Their  duty  generally  b  to 
realise  the  assets,  make  calls  on  the  shareholders,  ana  distribute  the 
funds.  They  are  to  be  remunerated  by  the  payment  of  a  salary  or 
percentage,  and  they  may  appoint  a  law-agent,  who  is  to  be  paid 
such  remuneration,  by  way  or  fees  or  otherwise,  as  may  be  allowed 
by  the  Court. 

The  liabilities  of  a  shareholder  are  determined  by  sections  61-6. 
A  shareholder  is  liable  for  all  the  debts  of  the  company,  if  limited  to 
the  extent  only  of  the  balance  due  upon  his  shares ;  but  the  respon- 
sibility continues  though  the  shares  may  have  been  transferred^  one 
year  prior  to  the  windmg  up.    Thus,  suppose  A  has  paid  L.5  on  a 
Li.20  share,  and  transferred  it  to  B,  who  paid  a  further  call  of  L.5, 
and  the  company  was  wound  up  within  a  year  of  the  transference 
by  A,  the  Court  may  order  the  payment  of  the  balance  of  L.IO  from 
either  or  both.     To  free  the  first  holder  A  of  all  liability,  more  than 
a  year  must  have  elapsed  between  the  transference  of  his  shares  and 
the  winding  up.    But  by  section  66,  the  transferee  must  indemnify 
the  transferrer  against  '^all  calls,  made  or  accrued,  due  on  the 
shares  transferred,  subsequently  to  the  transfer."     If  the  liability  of 
the  company  is  not  limited,  the  responsibility  of  the  shareholders, 
besides  being  universal,  extends  over  a  period  of  three  years  prior  to 
the  winding  up.    Every  person  who  has  within  that  period  ceased 
to  be  a  shareholder,  is  liable  in  contribution,  without  any  reference 
to  the  amount  of  calls  remaining  to  be  paid ;  but  he  is  not  liable  for 
any  debts  contracted  by  the  company  after  his  connection  with  it 
ceased ;  and,  as  in  the  former  case,  the  transferrer  of  shares  has 
relief  against  the  transferee  for  all  existing  and  future  debts  of  the 
company,  in  a  degree  proportioned  to  the  shares  transferred. 
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From  this  Act  banking  and  insurance  companies  were  altogether 

eicioded.    (Sect.  2.)     This  provision  has  been  repealed  by  the  20 

and  21  Yict.,  c.  49,  and  Banking  Companies  are  now  registered  and 

re^isterable  like  any  other  tracnng  corporations.     Such  registration 

is  not  to  affect  obligations  previously  incurred,  but  the  machinery 

established  by  the  Act  of  1856,  as  amended  by  the  Act  of  1857 

(20  and  21  Vict.,  c.  14),  is  now  available  for  bringing  the  affairs  of 

sach  corporations  to  a  close. 

English  Bankrupts. — Certain  of  these  masters  of  the  mysteries  of 
finance,  dreading  the  ordeal  of  Basinghall  Street,  have  recently  at* 
tempted  to  avail  themselves  of  the  advantages  of  the  Scotch  law  of 
fiankmptcy.  Till  lately  the  process  was  by  no  means  formidable — 
the  examinations  were  never  published;  no  one  was  present  save  the 
sheriff,  the  bankrupt,  and  the  agents ;  the  proceeding  took  place  in 
the  sheriff^s  back  parlour ;  and  the  whole  affair  was  of  the  most 
quiet  and  formal  description.  The  looseness  of  the  practice  in  this 
matter  was  a  clear  contravention  of  the  statute,  which  specially  di- 
rects (sect.  87)  that  the  examination  shall  be  public,  ana  shall  take 
place  in  the  court-house  (although  certainly.  Schedule  F  inter- 
polates, "  or  other  place").  But  when  the  newspapers  discovered 
that  these,  and  legal  proceedings  generally,  were  of  a  slightly  more 
saleable  character  than  the  clerical  twaddle  talked  at  presbyteries 
and  tea-meetings,  an  examination  of  a  bankrupt  assumed  an  im- 
portance which,  save  in  theory,  it  never  had  before.  The  publicity 
now  given  has  been  of  the  very  best  service  to  the  public,  as  the 
resalt  of  a  recent  remarkable  case  very  clearly  shows.  The  only 
advantage  which  the  Scotch  law  offers  to  these  parties,  is  the 
facility  with  which  a  discharge  may  be  obtained  where  it  is  unop- 
posed. The  procedure  is  both  simpler  and  cheaper  than  the  English 
Kctice  ;  .but  recent  cases  have  snown  that  these  advantages  have 
n  obtained  without  offering  any  cover  to  fraud,  or  an  undue 
protection  to  the  swindler.  Though  the  Court  grants  sequestration 
on  every  petition  which  is  ea  facie  regular,  it  reserves  to  itself  the 
diBcretion  of  again  recalling  it,  if  that  is  deemed  expedient  in  ^^  the 
whole  circumstances  of  the  case."  This  discretion  has  already 
been  exercised  in  the  case  of  a  well-known  person  of  the  name  of 
Sleid),  who  founded  a  jurisdiction  here  by  making  a  tour  in  the 
Highlands  during  the  shooting  season,  and  whose  only  connec- 
tion with  this  country  (all  his  debts  having  been  contracted  in 
England),  was  a  refined  taste  for  the  picturesque,  and  an  inordi- 
nate love  of  our  institutions.  That  accomplished  person,  Mr  John 
Edward  Stephens,  bank  manager,  watchmaker,  pipe  manufacturer, 
timber  merchant,  invalid  chair-maker,  etc.,  etc.,  of  Gothic  Lodge, 
Twickenham,  and  Northumberland  Street,  Edinburgh,  has  been 
equally  unfortunate  in  his  experience  of  "  the  easy  process  of  the 
Scotch  courts.'*  Having  first  fled  from  his  English  creditoi's,  he  was 
constnuned,  after  only  five  days'  trial,  to  flee  from  Mr  George  Young 
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and  Mr  Sheriff  Hallard.  We  mention  the  case  in  order  to  point 
out  to  our  English  friends,  that  the  Scotch  law  affords  no  shelter  to 
these  nin-aways.  Our  practice  is  not  a  whit  less  lax  than  their 
own.  The  bankrupt  remains  at  the  mercy  of  his  creditors  and  the 
Court ;  and  if  his  losses  are  the  result  of  causes  other  than  misfor- 
tune, protection  is  at  once  refused,  or  suspended  if  already  granted. 
While  the  primary  object  of  his  examination  is  to  ascertain  the  pre- 
cise state  01  his  affairs,  the  amount  of  his  liabilities  and  of  his  avail- 
able assets,  he  is  bound  also  to  explain  the  causes  of  his  diiBculties ; 
and  the  mode  in  which  he  is  afterwards  dealt  with,  is  determined 
by  the  circumstance  whether  hb  conduct  has  been  innocent,  reck- 
less, or  criminal.  In  the  latter  case,  sects.  97  and  162  of  the  statute 
provide  for  proceedings  being  at  once  taken  against  him,  either  by 
the  trustee  at  the  expense  of  the  estate,  or  by  the  Lord  Advocate 
on  the  information  of  the  accountant  in  bankruptcy. 

The  Meeting  of  Parliament — ^The  proceedings  of  Parliament, 
during  the  recent  brief  session,  being  necessarily  confined  to  the 
immediate  question  which  rendered  so  early  a  meeting  necessary, 
were  entirely  devoid  of  professional  interest.    The  paragraph  in  the 
Queen's  speech  respecting  the  English  law  of  real  property,  and  the 
consolidation  of  the  statutes,  shows  that  the  present  administration 
is  thoroughly  alive  to  the  importance  of  the  amendment  of  the  law ; 
and  though  as  yet  we  have  nad  no  official  statement  regarding  the 
intentions  of  Government  this  year  with  respect  to  changes  in  the 
law  of  Scotland,  we  need  no  assurance  that  the  Lord  Advocate  is 
as  favourably  disposed  to  this  question  as  his  English  colleagues. 
Mr  Dunlop,  we  are  glad  to  see,  promises  to  be  as  indefatigable  as 
ever.     He  gave  notice  of  his  intention  to  introduce  a  bill  to  abolish 
ihejus  deliberandi  of  an  heir,  for  a  year  after  his  ancestor's  death, 
as  to  whether  he  will  take  up  the  succession.     This  rule,  borrowed 
from  the  Roman  law,  is  now  altogether  unnecessary,  and  indeed  is 
rarely  if  ever  taken  advantage  of,  more  especially  as  its  whole  object 
has  practically  been  gained  by  the  limitations  of  the  10  and  11 
Vict.,  c.  47,  upon  the  liabilities  of  representation.    It  is  one  of  those 
useful  unobtrusive  reforms,  which  it  appears  to  be  the  peculiar  mis- 
sion of  Mr  Dunlop  to  accomplish,  and  which  by  slow  and  gradual 
steps  are  rapidly  adapting  our  system  to  the  times  in  which  we  live. 
We  are  informed  that  a  more  important  inroad  on  established  usage 
is  about  to  be  attempted  by  the  same  able  hand.     Mr  Dunlop  is 
about  to  introduce  a  bill  for  the  purpose  of  carrying  out  a  favourite 
idea  of  Mr  Gillespie  Dickson,  respecting  the  proof  of  foreign  law. 
By  this  measure,  tne  suggestions  contained  in  a  note  at  page  991  of 
Mr  Dickson's  second  volume,  will  be  made  law  : — 

''  The  present  mode  of  proving  foreign  law  is  objectionable,  and  admits  of 
improvement  whenever  the  point  is  one  cognisable  by  the  courts  of  England 
or  Ireland.  It  may  be  a  question  in  apieibus  juris,  on  which  different  views 
would  be  entertained  by  the  highest  judicial  authorities  of  the  appropriate 
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tribunal  after  fall  debate  ;  and  therefore  to  decide  it  on  the  opinions  of  coun- 
sel, Dot  always  the  most  eminent,  given  without  hearing  parties,  and  perhaps 
in  the  hurry  of  an  extensive  practice,  must  frequently  cause  injustice.  Nor 
vooid  tiie  suggestion  thrown  out  in  the  text  remedy,  although  it  might  ahate, 
the  evil.  Still  more  objectionable  is  the  practice  of  examining  counsel  as  wit- 
nesses; for  in  them,  as  in  all  witnesses  on  matters  of  opinion,  there  is  a  strong 
tendency  to  support  the  side  of  the  party  who  adduces  them,  instead  of  giving 
a  jifon  judicial  opinion  on  the  question.  It  frequently  happens,  too,  that  the 
b^  lawyers  (for  instance,  Lord  Chancellor  Eldon)  give  tneir  opinions  with 
hesitation,  while  confidence  and  dogmatism  often  accompany  superficial  know- 
ledge. Accordingly,  the  jury  are  apt  to  be  misled  where  they  can  only  decide 
on  the  apparent  preponderance  of  opinion  on  either  side.  It  is  conceived  that 
these  evils  woula  be  remedied  by  allowing  the  Court  of  Session  to  send  a  case 
to  the  Supreme  Court  in  England  or  Ireland,  in  which  the  question,  if  arising 
in  either  of  these  countries,  would  be  adjudicated ;  the  decision  of  that  court 
being  obtained  thereon,  after  hearing  parties,  as  on  a  point  of  law  reserved  in 
a  special  verdict ;  and  a  reciprocal  course  might  be  adopted  for  determining 
qnestions  of  Scotch  law  when  arising  in  an  English  or  Irish  court.  In  this 
way  the  point  would  be  decided  deliberately  by  the  appropriate  tribunal,  to 
which  the  parties  probably  looked  when  the  transaction  was  entered  into ;  and 
the  judgment  could  be  applied  hy  the  court  in  which  the  action  had  to  be 
nised  in  consequence  of  a  collateral  question  of  domicile. 

"It  may  be  added  in  support  of  these  views,  that  under  the  former  practice 
in  this  country,  questions  of  foreign  law  used  to  be  submitted  to  the  judges  of 
the  appropriate  court  for  written  opinion,  which  was  granted  ex  eofnitate  on  a 
Kconunendation  from  the  court  in  which  the  suit  arose. — Paterson  v.  Hall, 
1620,  M.,  12,419 ;  Cunninghame  v.  Brown,  1676,  M.,  12,323 ;  Ersk.,  3.  2. 42 ; 
Tait,Ev.,  127." 

A  New  Procedure  Act — ^Assuming  that  the  Lord  Advocate  is 
as  anxious  a  law-reformer  as  Sir  Richard  Bethell,  we  hope  he  will 
this  session  attempt  the  reform  of  our  present  system  of  process. 
The  opinion  is  daily  becoming  more  general,  that  we  must  have  a 
General  Consolidation  Act.  Our  law  applicable  to  process 
pleading  and  practice,  as  it  lies  buried  in  forgotten  Acts  of  Sederunt, 
and  an  infinite  number  of  Acts  of  Parliament,  and  as  these  have 
been  explained  by  a  multitude  of  contradictory  decisions,  has  at 
length  reached  that  stage,  that  any  further  attempt  to  correct  its 
defects  by  a  mere  piece  of  patchwork  would  only  add  to  the  ex- 
isting confusion  and  uncertainty.  We  cannot  in  this  country  form 
a  proper  notion  of  the  precise  state  of  things  which  in  England 
called  the  Common  Law  Procedure  Act  into  being ;  but  certain 
we  are  that  it  would  be  one  of  the  greatest  triumphs  of  Mr  Mon- 
creiff's  administration,  were  his  name  associated  with  a  similar 
consolidating  measure.  His  Bankruptcy  Act  is  a  fair  specimen  of 
what  may  in  this  manner  be  effected  ;  and  were  our  existing  rules 
of  procedure  digested  into  a  code  with  the  same  free  and  liberal 
hand,  which,  displacing  all  that  is  objectionable,  would  at  the  same 
time  adopt  wiiatever  amendments  may  be  suggested  by  experi- 
ence, or  conveniently  borrowed  from  English  practice,  we  are  satis^ 
Ked  that  it  would  be  one  of  the  most  salutary  reforms  of  which  our 
law  is  susceptible.  No  doubt  there  are  persons  who  see  no  defects 
in  our  system.    There  are  those  who  set  their  faces  against  every 
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innovation,  on  principle ;  and  others  who  become  enamoured  of  a 
system  from  long  and  constant  practice  under  it.     To  these  persons 
a  rule,  entirely  arbitrary,  comes  by  an  easy  process  to  appear  per- 
fectly natural  and  true.     But  there  are  many  crazy  parts  of  the  old 
edifice,  deserving  no  place  in  a  new  and  reformed  code.     We  must 
bring  parties  more  rapidly  to  the  real  point  at  issue.     If  the  ques- 
tion oetween  them  is  one  of  law,  let  it  be  raised  as  such  ;  if  of  fact, 
let  it  be  determined ;  but  let  the  one  or  other  be  clearly  extracted 
from  the  case,  and  not  blindly  confounded  as  at  present.     We  have 
no  wish  to  see  transplanted  in  this  country  the  refined  subtleties  of 
English  pleading ;  but  it  is  very  far  from  being  necessary  to  do  so, 
in  order  to  incorporate  some  of  their  rules  which  would  lead  to  a 
more  complete  separation  of  law  and  fact.     What  is  the  meaning  of 
that  plea  which  one  meets  with  every  day, — there  are  no  "  relevant 
grounds  for  the  action,"  or,  "generally  in  the  circumstances  the  sus- 
pension should  be  dismissed  with  expenses  t"     The  question  thus 
raised  may  be  one  either  of  fact  or  of  law,  or  of  both  together.     The 
history  of  certain  recent  cases  which  have  been  in  Court  for  years, 
and  are  likely  to  remain  for  several  more,  are  examples  of  the  con- 
fusion, the  delay,  the  expense,  perhaps  the  ultimate  miscarriage  of 
justice,  which  are  the  consequence.     The  Scotch  fonn  of  process  is, 
we  believe,  perfectly  sound  in  theory;  but  from  the  abuses  which  have 
in  course  of  time  sprung  up,  it  is  now  universally  condemned  as  the 
most  unscientific  ever  invented.     In  the  last  volume  of  McQueen's 
Reports,  we  find  it  abused  by  the  law  peers  in  the  most  unmeasured 
terms.    In  Drew  v.  Dick,  1855  (2  M*Q.  113),  the  Lord  Chancellor 
says,  "  What  I  have  seen  of  Scotch  law  does  not  induce  me  to  re- 
gard with  any  regret  the  superior  strictness  of  English  pleading." 
Lord  Brougham  "  concurs  with  his  noble  and  learned  friend  that 
this  lax  course  of  pleading  should  still  be  persisted  in  by  the  Court 
below."    " It  is  mala praxisj^  he  says ;  "  and  this  is  not  the  first  nor 
the  tenth  time  that  we  have  here  complained  of  the  laxity  of  these 
pleadings  below."     Lord  St  Leonards  also  agrees  in  these  observa- 
tions as  to  the  laxity  of  the  Court  of  Session  in  regard  to  pleading. 
"  It  has  arisen,  in  a  great  measure,  I  take  it,"  he  adds,  "  from  their 
allowing  relevant  and  irrelevant  defences,  and  from  the  mixture  of 
law  and  equity  which  some  persons  are  so  anxious  to  introduce  into 
this  countiy.     If  they  do  so,  I  hope  they  will  be  kind  enough  to 
adopt  some  machinery  which  will  prevent  us  falling  into  the  errors 
which  that  combined  system  has  led  to  in  Scotland."   Now,  surely  a 
system  condemned  by  such  high  authority  ought  not  to  be  allowed 
to  stand.     Its  defects  are  only  so  inanv  impediments  thrown  in  the 
way  of  the  cheap  and  expeditions  administration  of  justice.    "  Short 
injustice,"  says  the  Persian  proverb,  "  is  better  than  tardy  justice  ;" 
and  if  it  is  for  the  interest  of  the  public  to  have  as  rapid,  simple, 
and  inexpensive  procedure  as  possibly  can  be  found,  it  is  still  more 
so  for  the  advantage  of  the  profession  that  the  portals  of  justice 
-hould  thus  be  thrown  wide  open.     He  is  no  true  friend  of  the  pro- 
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fession  who  obstructs  the  entrance  of  suitors  by  interposing  obstacles 
at  the  threshold,  and  diminishes  their  number  by  fettering  them 
with  difficulties  when  once  they  are  in.  The  popularity  of  the 
County  and  Sheriff  Courts  is  an  example  of  how  completely  identical 
are  the  interests  of  lawyer  and  client  in  this  matter.  The  profession 
in  Edinburgh  needs  new  life,  and  a  reform  of  our  iudicial  system  is 
the  first  step  to  be  taken.  At  the  same  time,  in  sll  these  questions 
let  it  ever  be  carefiiUy  remembered  that  every  useiul  law  reform 
has  proceeded  from  lawyers  themselves.  A  person  without  technical 
knowledge  may  sit  in  judgment  on  a  system,  balance  the  evidence 
for  and  against ;  but,  having  done  so,  his  only  cure  is  instant  and 
entire  abolition.  He  is  unable  to  find  a  substitute  for  what  he  sets 
aside,  still  more  to  ingraft  and  incorporate  that  which  would  obviate 
the  evil.  We  hope,  therefore,  that  any  rash  measure  forced  through 
Parliament  by  some  ignorant  innovator,  will  be  prevented  by  the 
Lord  Advocate  introaucing  a  large  and  comprehensive  measure 
such  as  we  have  suggested. 

A  Chinese  View  of  Our  Criminal  Procedure. — ^In  the  case  of  Hay 
V.  Skene  (12  D.,  1019),  we  find  a  characteristic  observation  by 
Lord  Cockbum,  '^  that  quoad  Scotland,  and  in  reference  to  this 

Juestion,  China  and  England  seem  to  be  very  much  the  same." 
he  question  alluded  to  had,  of  course,  nothing  to  do  with  our 
criminal  practice ;  but  in  the  recent  number  of  the  London  Law 
Magazine  and  Review^  we  find  an  article  on  Miss  Smith's  trial, 
which  clearly  shows  that  the  shrewd  judge's  dictum  is,  whenever 
an  English  lawyer  condescends  to  put  in  contrast  English  and 
Scotch  pi-actice,  of  a  much  more  sweeping  application. 

Our  English — or  rather  let  us  say,  on  Lord  Cockburn's  authority, 
oar  Celestial  friend,  does  not  for  a  moment  think  of  testing  our 
procedure  by  those  eternal  principles  of  justice  and  common  sense 
^'hich,  with  more  or  less  reason,  are  supposed  to  underlie  every 
system  of  jurisprudence.  A  French  or  otner  continental  lawyer, 
miodiul  of  his  teaching  in  comparative  legislation,  would  certainly 
(io  so,  when  speaking  of  a  legal  system  different  from  his  own ;  and 
60  probably  would  a  Scotch  lawyer,  under  the  influence  of  our 
old  traditions  of  legal  study  at  Utrecht  and  Leyden,  and  our  still 
subsisting  reverence  for  the  law  of  Rome.  But  the  Chinaman  relies 
on  a  much  simpler  standard  of  judging.  Whatever  is  Chinese  is 
right ;  whatever  is  not  Chinese  is  barbarous.  For  all  times  and 
^places  he  knows  but  one  valid  form  of  reasoning :  Sit  pro  ratione 
Ux  Sineneium, 

Remembering  this,  we  must  not  suffer  ourselves  to  be  unduly 
depressed  when  we  read  the  following  passage, — 

^^  We  will  not  conceal  our  opinion  at  the  outset,  that  the  trial  of  Madeleine 
Smith  18  perhaps  the  most  unsatisfactory  one  which  we  know  of  in  modem  times 
—unsati^Ktoiy  from  the  beginning  to  the  end.  The  mode  in  which  the  evi- 
dence was  sought  for,  produced,  admitted,  commented  upon,  and  used;  the 
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wbole^  procedure,  from  the  ioTestigaiion  1^  tbe  police  and  magistrate  to  the 
summing  up  by  the  judge,  exhibits  to  our  [Chinese]  minds  a  multitude  of  defects, 
which,  we  believe,  our  professional  brethren  in  the  north  deplore,  and,  we  trust, 
will  ere  long  amend." 

Then  follows  a  qaotation  of  Miss  Smith's  indictment  in  fall. 
Oar  Scotch  acts  cTaccusation  is  not  perfect ;  possibly  there  is  none 
perfect  in  any  country — except  China.  It  has  at  least  this  merit, 
that  it  mast,  on  pain  of  nullityy  accurately  describe  the  offence, 
without  a  syllable  of  rhetoric,  and  give  distinct  notice  of  place  and 
time.  But  our  form  of  indictment  is  not  Chinese  :  it  is  therefore 
"  barbarous." 

After  the  indictment,  we  find  this  paragraph, — 

^  As  the  procedure  in  criminal  courts  in  Scotland  does  not  admit  of  counsel 
opening  his  case  by  a  statement  of  what  he  is  going  to  prove,  nor  tbe  circum- 
stances under  which  the  charge  has  been  made,  the  diaadvqnUige  exists  of  com- 
meneing  the  ease  by  calling  evidence  ;  and  so  the  charge  against  Miss  Smith  wu 
first  told  through  the  vritnesses." 

This  is  quite  true.  We  do,  in  practice,  first  place  the  indictment 
in  the  hands  of  the  jury,  and  then  proceed  to  call  witnesses.  But 
it  would  have  been  a  satisfaction  to  know  in  what  respect  this 
practice  of  ours  is  contrary  to  the  ends  of  justice.  That  it  is  not 
Chinese  seems  quite  enough  for  its  summary  condemnation. 

Our  readers  remember  that  it  was  made  a  great  legal  question 
at  the  trial,  whether  a  pocket-diary  of  the  deceased,  containinir 
entries  corr^nding  in^te  ^th  a  most  importantperiod  in  the 
fearful  history  which  was  the  subject  of  inquiry,  should  or  should 
not  go  to  the  jury,  as  a  piece  of  eyidence  for  their  consideration, 
along  with  the  other  eyiaence  in  the  cause.  One  eminent  judge 
was  for  receiving  it ;  bis  opinion  being  afterwards  approved  by  the 
whole  legal  profession  in  this  country,  with  scarcely  an  exception. 
The  decision  of  the  majority  of  the  Court  was  otherwise.  The 
law  of  China  is  otherwise :  tne  decision  is  therefore  right.  To  say 
more  were  the  merest  waste  of  argument. 

Words  spoken  by  the  deceased  to  a  third  party,  and  bearing 
directly  on  the  subject-matter  of  inquiry,  were  in  this  case,  as  in 
that  of  Palmer,  admitted  in  eyidence.  It  was  left  for  the  jury,  as 
judges  of  the  facts,  to  say  whether  these  words  afforded  any  clue 
to  the  mystery  of  that  strange  death,  or  were,  as  the  reviewer  con- 
siders them,  mere  tea-table  gossip.  This  was  wron^ ;  for  the  law 
of  China,  says  our  critic,  absolutely  rejects  such  evidence.  Is  not 
this  conclusive  T  In  his  full  knowledge  of  the  respective  duties  of 
Scotch  sheriffs  and  procurators-fiscal,  our  friend  applauds  and 
echoes  a  remark  of  tne  presiding  judge  on  an  incident  in  Miss 
Perry's  examination.  It  appeared  that  during  her  precognition 
she  had  been  very  properly,  as  we  think,  reminded,  in  the  fiscal's 
office,  of  a  date  which  she  had  forgotten.  It  was  not  putting  her 
in  possession  of  a  date  which  she  had  never  known  :  it  was  restor- 
ing to  her  what  she  had  known,  but  had  forgotten.  Here  both 
the  judge  and  his  Chinese  admirer  fail  to  distinguish  between  assis- 
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tance  hhiy  given  to  the  recollections  of  an  honest  witness,  and 
assistance  improperly  given  to  the  inventions  of  an  impostor. 
We  must  not  omit  the  following  passage : — 

**  Thtfe  ▼««,  indeed,  as  the  reader  will  have  Been,  abimdance  of  difficulties  in 
tliii  cue — partly^  no  doubt,  aiiuDg  from  the  drcumstancea  which  surroanded  it ; 
bat  partljTi  as  we  h*Te  shown,  from  the  unscientific  and  unsatisfiictory  character 
of  the  evidence,  and  the  evils  which  naturally  followed  therefiram— one  of  the 
mo6t  serious  of  which,  perhaps,  is,  that  it  induces  the  habit  among  those  brought 
up  under  the  Scotch  sjst^n  of  jurirorudence  to  weigh  loose  inferences,  to  draw 
illogical  eonchisionsy  and  to  confound  the  value  of  a  shrewd  guess  with  satisfac- 
tory demonstration.  We  find  also  def«;ct8  in  the  procedure  wm^  deserve  notice. 
Thos  the  mode  in  which  a  prisoner's  declaration  is  attained  and  used  against  him, 
is  alien  to  (Chinese)  notions  of  a  £fkir  criminal  trial ;  and  the  perusal  of  this  trial 
wiO  suggest  many  other  points  which  are  susceptible  of  judicial  reform,  but 
which  we  cannot  discuss.  ** 

Alas  for  as  poor  Scotch  lawyers !  Why  did  we  not  learn  law 
sod  logic  in  China  T  It  is  to  be  hoped  that  the  process  is  of  a 
more  liberalising  tendency^  than,  from  the  criticism  referred  to,  we 
are  disposed  to  regard  it.  Seriously,  we  are  at  all  times  anxions  to 
profit  by  the  friendly  conusels  of  our  English  brethren  ;  but  when, 
in  any  variance  of  practice,  it  is  asserted  that  they  are  all  in  the 
right,  and  we  are  all  in  the  wrong,  common  courtesy  at  least 
requiies  that  we  should  be  told  the  reason  that  it  is  so. 

Counsel  and  Agent. — For  nearly  ten  years  there  has  been  a  grow- 
ing schism  between  the  two  branches  of  the  profession  in  Eu^and, 
from  which,  in  Scotland,  we  have  hitherto  been  happily  free ;  but  the 
progress  of  vrhich  may  perhaps  be  all  the  more  interesting  to  us  on 
that  account.  The  bar  complains  that  the  solicitors  are  encroaching 
on  its  domain,  and  that  the  competition  is  no  longer  fair — ^tbe  amount 
of  a  barrister^s  business  being  dependent  entirely  on  his  personal  in- 
fluence with  the  client.  Such  are  the  sentiments  entertained  with 
respect  to  the  mode  in  which  business  is  distributed,  that  several 
members  of  the  bar  are  even  threatening  to  put  the  matter  right  by 
breaking  through  the  time-honoured  etiquette,  and  holding  direct 
intercourse  with  the  client.  This  rupture  of  existing  distinctions 
must  be  deeply  regretted  by  every  friend  of  both  branches  of  the 
profession.  It  is  not  veiy  likely  to  occur,  because  every  attempt 
to  unite  in  the  same  person  the  duties  of  advocate  and  agent  has 
been  a  total  failure,  especially  in  America,  where  the  experiment  has 
received  the  fullest  trial.  But  the  very  fact  that  so  bold  an  idea  is 
being  seriously  entertained  by  several  deserving  and  disappointed 
men,  proves  that  the  state  of  the  profession  in  England  is  really  of 
the  most  disheartening  character.  The  following  extracts  from  a 
very  able  article  in  the  Law  TimeSf  may  be  worthy  the  attention  (rf* 
Scotch  readers.  The  writer  assertsL.(and  we  quite  concur  with  him) 
that  there  is  no  falling  off  in  the  amount  of  business : — 

^^  Vui  branches  of  new  law,  and  the  rapid  eztennon  of  the  County  Court 
■yitem,  point  to  a  time  as  at  hand,  if  it  has  not  already  come,  when  a  superior 
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doss  of  advocates— in  short,  a  completely  fonned  local  bar — will  be  needed  to 
give  due  development  to  the  machinery  of  local  jurisdictions.  Already,  year  by 
year,  junior  barristers  are  breaking  off  in  clusters  from  the  metropolitan  courts, 
and  forming  the  nuclei  of  provincial  bars.  All  these  facts  point  to  the  conclu- 
sion, that  there  neither  is,  nor  is  likely  to  be,  any  superabundance  of  competent 
barristers,  and  that  the  due  absorption  will  not  oo  more  than  meet  the  demand, 
even  if  the  numbers  should  increase  beyond  the  ratio  and  average  of  the  rapid 
increase  of  the  last  twenty  years." 

At  the  same  time,  he  is  of  opinion  that,  crowded  as  the  ranks  of 
the  bar  are,  there  is  a  remarkable  deficiency  of  competent  merit  and 
ability,  and  the  solicitor's  difficulty  is  to  discover  the  competent 
among  the  hosts  of  the  incompetent. 

**  The  numerical  superabundance  is  apparent  to  all ;  the  latent  dearth  is  visible 
scarcely  even  to  a  few.  The  mysteries  of  learning  throw  an  external  veil  alike 
over  the  scholar  and  the  dunce.  Their  titles^  their  language,  and  their  dress, 
identify  them  to  the  eye  of  the  outer  world.  So  that  the  jargon  and  the  uni- 
form be  copied  correctly,  the  busy,  credulous  laity  take  the  rest  on  trust  and  at  hap- 
hazard. Also,  when  the  plumage  is  the  same,  ceteris  imparibtu^  impudence,  syco- 
phancy, and  intrigue,  are  clearly  the  obvious  and  safest  roads  to  advancement 

"  The  solicitor  has  a  duty  towards  his  client  and  also  towards  the  public.  In 
his  former  relation,  he  is  bound  to  select  not  only  competent  but  the  ablest  coun- 
sel that  the  proposed  fee  can  obtain.  As  a  fact,  we  believe  that  the  large  majo- 
rity of  solicitors  act,  or  endeavour  to  act,  on  this  principle ;  but  undoubtealy 
there  is  a  large  minority  which  holds  itself  bound  by  no  such  rule,  and  of  whom 
some  fling  their  briefs,  as  a  matter  of  course,  to  a  brother,  a  cousin,  a  friend;  or, 
it  is  to  be  feared — too,  too  often — to  a  few  supple  and  dexterous  sycophants,  un* 
scrupulous  diplomatists,  or  convenient  customers,  of  whom  some  are  to  be  found 
not  only  disgracing  the  bar  at  this  hour,  but  in  a  fair  way  of  carrying  off,  in  due 
time,  its  highest  prizes.  There  are  barristers  of  the  day  who,  although  junior 
men,  are  doing  an  amount  of  business,  to  which  it  is  clear  that  their  merits  have 
not  raised  them.  It  would  require  a  Thackerav  or  a  Dickens  to  expose  and 
chronicle  the  foul  traffic  by  which  that  business  has  been  made  ;  to  track  from 
the  outset  of  a  career  the  greetings  and  salutations,  the  winning  smiles,  the  soft 
and  insinuating  courtesies,  the  bewitching  confidence,  the  patience  under  slights, 
rebuffs,  and  contumely,  by  which  solicitors — ^for  solicitors  are  men — are  led  at 
last  to  confer  their  brie&  and  their  contempt  simultaneously  on  the  indomitable 
assailant." 

The  remedy  the  writer  proposes  for  the  existing  unsatisfactory 
state  of  things  has  at  least  the  merit  of  simplicity : — 

'<  Give  the  back-bench  men  a  trial.  Let  the  solicitor  take  it  as  a  high  duty 
and  privilege  to  bring  unknown  and  unnoticed  men  out.  There  are  men  living 
who  exult  in  the  exclamation,  *  I  gave  Follett — I  gave  Cockbum — I  gave 
Thesiger,  his  first  brief.*  Well  may  he  exult ;  for  the  ^iver  has  deserved  well  and 
noblv  of  his  country.  Try  all  who  show  the  appearance  or  possibility  of  promise ; 
let  their  future  obscuritv  be  their  fault,  and  not  their  misfortune ;  and  endure 
the  indignation  of  brothers^  cousins,  and  imbecile  friends,  who  are  ousted  of 
their  undeserved  monopoly.  Practised  men  must  be  had  for  important  cases ; 
but  there  is  a  large  class  of  minor  business  through  which  a  judicious  solicitor 
may  lead  a  young  barrister  upwards  to  usefulness  and  eminence,  with  benefit  to 
the  public  and  without  harm  to  the  dient.  Audacity  and  intrigue  are  sometimes 
without  merit,  and  merit  is  sometimes  without  audacity  and  the  power  of 
intrigue.  Above  all,  let  not  solicitors  run  away  with  the  notion  that  a  barrister 
is  incompetent  because  he  is  silent ;  or  that  he  is  supercilious  because  he  is 
reserved.  Silence  and  reserve  are  the  armour  of  a  gentleman's  self-respec^ 
especially  where  even  common  civility  is  sometimes  mistaken  for  artifice  and 
adulation.     The  mass  of  barristers  and  solicitors  are  equally  gentlemen,  and 
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ooghi  to  be'  bejood  the  Tulgsr  dangers  of  such  misapiireheiisioiis ;  bnt  still  they 
exist  It  is  in  Uie  gradual  extinction  of  the  lamentable  nepotisni  under  which  the 
profession  is  sinking,  that  we  look  for  the  regeneration  of  the  latter,  and  the 
complete  adjustment  of  the  existing  misunderstandings  between  the  two  branches 
of  tlie  profession.'* 

AppmntmmU. — The  newspapers  contain  one  or  two  paragraphs  of 
interest  Mr  William  Hodges,  of  the  Western  Circuit,  has  been 
appointed  Chief  Justice  of  the  Cape  Colony.  This  promotion  (says 
the  Law  Times)  is  the  more  gratifying,  as  it  was  b^towed  entirely 
npon  professional  merit,  and  not  from  political  obligations,  which 
unfortunately  govern  too  many  of  onr  judicial  appointments.  Mr 
Hodges  is  a  member  of  the  Inner  Temple,  and  was  called  to  the  bar 
in  1833,  and  is  author  of  a  work  on  Railway  Law.  Lushington 
Phillips,  barrister-at-law,  of  the  Manchester  and  Salford  sessions,  has 
been  appointed  to  be  a  puisne  judge  for  the  colony  of  Natal.  Mr 
Serjeant  Pigott,  of  the  Oxford  Circuit,  is  appointed  Recorder  of 
Hereford.  Thomas  Chown,  Esq.,  is  appointed  to  be  a  member  of 
the  Legislative  Council  of  H.M.  settlements  in  Gambia.  Mr 
William  Henry  Pinder  and  Mr  George  Ross  are  appointed  district 
police  magistrates  in  the  Bahama  Islands.  The  Queen  has  been 
pleased  to  appoint  Henry  Maxwell  Self,  Esq.,  to  be  senior  magis- 
trate, and  victor  Esnouf,  Kso.,  to  be  junior  magistrate,  for  the 
district  of  Port  Louis,  in  the  island  of  Mauritius.  The  Probate  and 
Divorce  Acts  are  to  come  into  operation  on  the  11th  of  January. 
The  judge  appointed  of  the  Court  of  Probate  is  to  be  also  Judge 
Ordinary  (i^,  working  judge)  of  the  Court  of  Divorce  and  Matri- 
monial Causes.  The  new  judge  is  to  take  rank  with  the  puisne 
judges  of  the  superior  courts  of  common  law,  and  to  receive  a  yearly 
salaiy  of  L.40()0.  On  the  first  vacancy  that  makes  such  an  ar- 
rangement possible,  the  three  offices  of  Judge  of  the  Probate  Court, 
Judge  Ordinary  of  the  Matrimonial  and  Divorce  Court,  and  Judge  of 
the  Admiralty  Court,  are  to  be  united  in  the  same  functionary. 
When  this  occurs,  the  salary  is  to  be  raised  to  L.5000  a  year. 

Practice  as  to  Petitions, — It  is  understood  that  this  subject  is  at 
present  under  the  consideration  of  a  committee  of  the  judges;  but, 
meantime,  the  practice  under  the  recent  statute  has  been  so  far 
setded,  that  the  following  rules  may  be  laid  down  for  the  guidance 
of  practitioners: — 1.  The  former  practice  of  printing  the  petitions  is 
continued.  2.  They  are  to  be  addressed,  not  to  the  junior  Lord 
Ordinary,  but  to  the  "  Lords  of  Council  and  Session,    as  before. 

3.  Petitions  presented  before  the  Act  came  into  operation,  or  in  de- 
pendence, are  to  be  carried  out  under  the  regulations  then  in  force. 

4.  All  applications  for  special  powers  by  judicial  factors  appointed 
before  the  Act,  or  for  exoneration  of  such  factors,  when  presented 
subsequent  to  the  date  of  the  Act,  are  to  be  regarded  as  new  applica- 
tions, and  to  be  brought  before  the  junior  Lord  Ordinary.  They, 
therefore,  do  not  fall  (as  was  erroneously  stated  in  our  last  number) 
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ander  the  exception  of  being  incident  to  actions  or  causes  presently 
in  dependence.  The  recent  statute  makes  no  change  in  the  practice 
respecting  the  poor's  roll,  or  applications  for  admission  as  advocates, 
notaries,  etc.  Nor  does  it  affonl  any  solution  of  the  difficolty  which 
is  now  felt  as  to  the  appointment  of  a  curator  bonis  to  a  mmor pubes 
who  can  choose  curators  for  himself — a  point  on  which  there  has 
for  some  time  been  a  conflict  in  the  practice  of  the  two  Divisions* 
No  absolute  rule  can  yet  be  laid  down  on  this  p(Hnt — the  question 
remains  in  every  case  a  matter  for  the  discretion  of  the  court ;  but, 
where  a  petition  is  presented  on  behalf  of  a  family  of  young  children 
— some  under  and  some  above  pupillarity — it  is  obviously  expedient 
to  appoint  the  same  individual  curator  bofiis  to  the  minors,  and  factor 
loco  tutoris  to  the  pupils ;  and  this,  it  is  understood,  will  be  the  rule 
acted  on  by  the  court.  Some  diflSculty  may  be  felt  respecting  ap- 
plications of  an  incident  nature  by  a  trustee  under  the  Bankruptcy 
Statute.  It  has  been  held  that  a  petition  for  the  discharge  of  a 
trustee  appointed  on  a  sequestrated  estate,  under  the  Act  54  Geo. 
in.,  should  be  presented  to  the  Inner  House,  and  not  to  the  Lord 
Ordinary. — (Frame,  Pet^  Dec.  18,  1867.)  With  respect  to  the 
procedure  of  judicial  factors  under  the  late  Bankrupt  Act,  19  and  20 
Vict.,  cap.  79,  an  act  of  sederunt  has  been  passed,  which,  it  will  be 
seen,  is  elsewhere  printed. 
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Mrs  Agmib  R]ui>  or  Wbbstrr  v.  Jobn  Bobbktsom  Rud  and  Pateiox  BoBiRtsoM 

Reid. — Nov,  24. 

Proeegs — Cmpetetuy  of  Action  of  Exhibition. 

The  late  Mrs  Robertson  or  Reid,  of  Glasgow,  left  two  sonsi  the  defendetv, 
and  two  daughters,  of  whom  the  parsner  was  one,  bequeathing  to  them  equally 
her  whole  estate.  By  subsequent  codicil  she  bequeathed  to  her  daughters 
certain  subjects  in  Buchanan  Street,  as  convefted  into  '*  shares  of  Arcade  pro- 
perty." The  subjects  had  been  purchased  by  her  at  a  price  of  L.9800,  of 
which  the  tmstees  of  her  father,  Patrick  Robertson,  had  advanced  L.d200,oi]t 
of  a  sum  set  apart  on  trust  by  Mr  Robertson  for  behoof  of  his  daughter,  Mrs 
Robertson  or  Heid,  in  liferent,  and  her  issue  in  fee ;  and  the  disposition  of 
these  subjects  was  taken  in  favour  of  Robertson's  trustees,  in  these  terms.  In 
1830,  Mrs  Robertson  or  Reid  and  her  children  granted  a  disposition  to  them-> 
selves  in  trust,  for  behoof  of  themselves  jpro  indiviso,  of  certain  heritable  sub- 
jects acquired  and  converted  by  them  into  the  Argyle  Arcade.  Mrs  Reid  died 
in  1833.  Her  father's  trustees,  in  1841,  conveyed  the  subjects  in  Buchanan 
Street,  then  forming  part  of  the  Arcade,  to  her  children,  according  to  the 
shares  and  proportions  in  which  they  held  the  property  of  the  Arcade  under 
the  mutual  difl|K)sition.    The  defenders  acted  as  factors  and  cashiers  for  the 
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pozBuer,  both  indindiially  and  as  ooe  of  her  mother's  ropresentatiTei.    They 
also  acted  as  factors  for  the  Arcade  proprietors,  and  also  for  their  mother's  re- 
presentatives.     In  1841  the  defenders,  and  the  pursuer  and  her  sister,  exe- 
cuted a  mntnal  discharge  of  all  claims  acainst  each  other.    But  no  provision 
was  made  for  the  cnstoay  of  the  hooks,  documents,  and  accounts.    That  deed 
of  discharge  was  held  by  the  defenders.    In  1841  a  disposition  was  executed 
by  the  pursuer,  of  same  date  with  her  marriage-contract;  but,  as  alleged  by 
her,  out  with  her  husband's  knowledge,  conveying  to  the  defenders  and  her 
sister,  her  whole  share  and  interest  in  the  Argyle  Arcade,  as  at  Whitsunday 
1841,  and  with  right  to  the  rents  from  and  after  that  term.    It  did  not  itaoh 
her  right  and  interest  in  the  books,  accounts,  and  documents,  relating  to 
the  property  prior  to  1841.    She  and  her  husband,  and  the  marriage-contract 
trostees,  now  brought  this  action  against  the  defenders,  for  exhibition  of 
these  books  and  documents,  embracing  the  whole  accounts  of  the  intromia- 
aiona  of  her  mother's  executors,  and  the  defender's  intromissions  with  the 
rents  of  the  Arcade ;  also,  the  accounts  referred  to  in  the  mutual  discharge^ 
and  the  agreements  referred  to  in  these  accounts,  "  to  the  end  that  the  pur- 
suer may  see  and  examine,"  "  and  procure  the  same  to  be  registered,  so  far 
aa  capable  of  being  re^tered,"  <^  or  placed  in  safe  custody  or  keeping," 
**or  otherwise  may  obtain  notarial  copies  for  their  behoof."    Defence — The 
actum  is  incompetent,  there  being  no  conclusians  for  reduction,  or  count 
and  reckoning,  or  any  other  competent  condumon  to  sustain  a  demand  for 
judicial  exhibition.    2.  No  relevant  ground  for  the  demand.    HtJd — (1.^  That 
the  action  of  exhibition  was  competent.     Stair,  4,  31,  4 ;  4,  81, 1 ;  Yorx,  4, 1, 
h%Z ;  Rothes  «.  Tutors  of  Buccleuch,  Dec.  9, 1661,  M.  3060 ;  Paton  v.  Paton, 
July,  7, 1668,  M.  3963;  Kinaldy  v.  Paton,  Nov.  25, 1707  ;  Houston  v.  Shaw, 
Jan.  25,  1715,  M.  15,366.     (2.)  That  there  being  no  question  at  present  as  to 
the  efiect  of  the  discharge  in  bar  of  a  claim  to  account,  the  accident  of  the  de- 
fenders having  the  custody  of  the  documents  to  which  it  referred,  would  not 
create  an  exclusive  right  to  them.      (3.)  That  the  pursuers  had  relevantly 
an  averxed  interest  to  entitle  them  to  the  remedy  sought  by  them. 

BaoBiBy  Wiseman,  amo  Company  v.  Thomas  BauoB.*— Abv.  24. 

Xecue — Property — Ckymmon  Interest, 

Begbie,  Wiseman,  and  Company,  leased  the  third  and  fourth  flats  of  a  tene- 
ment in  Gordon  Street,  Glasgow,  for  business  purposes,  and  enjoyed  for  several 
years,  in  common  with  the  tenants  of  the  two  lower  flats,  the  exclusive  use  of 
a  principal  or  front  stair,  and  relative  back  stair  leading  to  the  upner  flats,  and 
the  exclusive  use  of  a  water-closet  at  the  top  of  the  principal  stair.  The 
tenants  mutually  arranged  that  only  their  clerks  and  customers  should  use  the 
front  stair-case  as  an  access  to  their  counting-house,  and  that  their  workers  and 

?>rterB  should  use  the  back  stair-case  as  an  access  to  the  goods  department. 
be  proprietor  built  a  new  tenement  on  the  adjoining  area  with  commodious 
stair-cases,  and  proceeded  to  break  out  a  door  in  the  gable  of  the  tenement  in 
which  Begbie,  Wiseman,  and  Company  were  tenants^  opposite  to  the  landing 
at  the  fourth  fiat,  and,  for  that  purpose,  to  remove  the  water-closet,  with  the 
view  of  enabling  the  tenants  of  the  new  tenement  to  use  the  front  stair  on  the 
old  tenement  as  a  thoroughfare  for  themselves  and  work  people.  Begbie, 
Wiseman,  and  Company,  had  a  possessory  right  and  interest  in  the  existing 
mode  of  occupation  of  their  stair-ease  and  water-closet.  They  applied  for  in- 
terdict against  the  proprietor's  operations.  Alexander,  Dec.  12, 1840 ;  Thom- 
son, June  8, 1822 ;  Ritchie,  June  20,  1833.  De/enee^The  stair  was  formed, 
originally,  to  be  a  passage  to  the  adjoining  buildmg ;  doors  were  then  formed 
in  the  gable,  which  is  a  mean  gable,  and  built  up  temporarily.  The  defender 
now  proposes  to  open  these,  and  not  to  remove,  but  only  to  shift  the  water- 
cloaet  to  an  equally  eonrenient  position.  Held — That  during  the  currency  of 
Begbie,  Wiseman,  and  Company's  lease,  and  as  in  a  question  with  them,  tho 
pn^etor  was  not  entitled  to  invert  or  alter  the  state  of  possession  by  striking 
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out  a  door  in  the  gable  or  removing  the  water-closet ;  and  interdict  as  craved 
granted. 

William  Mokosieff  (Sir  John  Menzies'  Trustee)  0.  Sib  Robebt  Mcnzies 

and  Others. — Nov,  25. 

Trugt^Construction — Clauu — Directions  to  Accumulate, 

The  late  Sir  John  Menzies  died  in  1800.  He  left  a  trust-disposition,  the 
third  purpose  of  which  directed  his  trustees  to  convert  the  residue  of  his 
estate  into  cash,  and  invest  the  same  in  landed  property  in  Scotland  ;  and 
further,  '*  to  place  the  produce  of  the  said  residue  of  my  estate,  when  turned 
into  cash,  in  the  public  funds,  in  their  names,  in  trust,  therein  to  remain  and 
accumulate  for  the  above  purpose  of  purchasing  lands  in  Scotland,  to  be 
entailed  as  land  is,  till  a  purchase,  such  as  shall  be  considered  eligible  by  my 
said  trustees  and  executors,  may  offer.**  In  1805,  the  funds  so  invested  were 
L.l  1,500.  In  1817  the  stock  was  sold  out  and  produced  L.23,554,  which  was 
deposited  in  the  Royal  Bank  of  Scotland.  In  1829  the  accumulated  sum 
amounted  to  L.3d,000.  In  the  same  year  an  estate  was  purchased  for  L.dl,000j 
leaving  a  balance,  which  now  amounted,  with  accumulations^  to  L.5814.  The 
original  trustees  having  died,  the  pursuer  was  appointed  judicial  factor  on  the 
estate.  He  brought  this  action  of  declarator,  multiplepoinding,  and  exonei^ 
ation,  which  raised  the  question,  whether  he  was  entitled  to  retain  the  L.5dl4 
for  the  purpose  of  purchasing  lands  in  Scotland,  or  w^as  bound  to  pay  it  over 
to  the  parties  who  otherwise  would  be  admittedly  in  right  to  receive  it,  as 
forming  part  of  the  executry  of  the  late  Sir  Neil  Menzies,  who  succeeded  the 
testator  as  heir  of  entail.  The  claimants  pleaded,  that  according  to  the 
sound  construction  of  the  trust-deed,  its  purposes  had  been  sufficiently  fulfilled 
by  the  investment  of  the  residue  and  its  accumulation  in  an  eligible  landed 
estate  in  Scotland,  at  a  price  three  times  the  amount  of  the  original  residue 
destined  for  that  purpose.  Held — That  the  trustees  were  not  justified  in 
postponing  the  purchase  of  an  estate  to  so  late  a  period  as  1829 ;  that,  after 
payment  of  the  purchase  of  that  year,  the  balance  should  have  been  paid  over 
to  Sir  Neil  Menzies,  the  then  heir  in  possession,  and  that  at  his  death  it  be- 
came vested  in  his  representatives,  as  part  of  his  personal  estate.  Therefore 
claims  sustained. 

Albxand£r  Pxabson  (Mrs  Brown's  Trustee)  v,  John  Oardnbb  and  Others. — 

Nov,  25. 

The  late  Mrs  Brown  died  possessed  of  a  house  in  Castle  Street,  Edinburgh, 
a  villa  at  Trinity,  an  heritable  bond,  and  certain  moveable  estate.  The  first 
purpose  of  her  settlement  was  payment  of  her  debts,  and  various  legacies. 
Second,  payment  of  a  legacy  of  L.500  to  Mr  Pearson,  the  interest  to  be  paid 
to  Mrs  Pearson  out  of  the  rents  of  the  truster's  heritable  property,  **  while  the 
same  remains  unsold,**  and  the  principal  sum  to  be  paid  to  Mr  Pearson  or  his 
heirs  out  of  the  price  of  ^  the  said  heritable  property  when  sold.**  It  was  the 
truster  s  wish  that  her  heritable  property  should  not  be  sold  "  immediately 
after  my  death,  but  shall  be  retamed  by  my  trustees  until  such  time  as  the 
said  heritable  property  is,  in  their  opinion,  likely  to  yield  the  highest  price 
possible."  She  directed  her  trustees  to  applv  the  whole  of  the  residue  ot  her 
trust  property  and  effects,  in  such  way  and  manner  as  she  might  direct  by 
any  deed  under  her  hand,  failing  which,  then  to  make  over  the  sum  to  her 
nearest  heirs  and  representatives.  The  heritable  property,  ^^  while  unsold,** 
was  to  be  let  on  short  leases,  and  the  rents  paid  as  she  should  direct,  by  a 
separate  writing,  and  the  trustees  were  empowered  to  lend  out  the  proceeds  of 
the  estate  on  securities.  Mrs  Brown  did  not  leave  any  separate  deed  or  writ- 
ings. The  vidimus  of  her  estate  showed  the  probability  of  her  debts  and 
legacies  being  satbfied,  without  a  sale  of  the  house  in  Castle  Street  and  villa  at 
Trinity.  This  action  of  multiplepoinding  was  therefore  raised  by  the  trustees 
to  dispose  of  the  residue.  The  question  was.  Whether,  in  so  far  as  the  trustee 
might  not  require  to  exercise  the  power  of  sale,  the  rendue  was  to  be  treated 
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as  iieritaUe  or  moTeable  ?  Pleaded  for  the  next  of  kin :  The  intention  of 
the  troster  was  dearly  the  conyersion  of  her  estate,  so  as  to  carry  it  to  her 
heiTs  in  mcMSnu  ;  and,  interpreting  the  trust-deed  by  that  intention,  the  ex- 
pressions in  it  truly  amounted  to  a  <£rection  to  sell.  tield-^ThaX  there  being  no 
exprees  direction  to  sell,  and  the  power  to  sell  beiug  qualified  by  the  words 
''it necessary,"  it  was  simply  a  power  which  the  trustees  were  entitled  to  ex- 
ercise, so  far  as  requisite,  to  pay  the  debts  and  special  bequests  of  the  testator, 
and  that  the  residue  of  the  trust-estate,  so  &r  as  heritable,  must  remain  impressed 
with  the  character  of  heritage. 

The  Loan  Adtooats  v.  Alexander  Meltim.— iVbv.  27. 

Excise — Statute — CkmstrucHon — Process, 

Information  was  filed  against  Alex.  Melvin,  a  maltster,  for  violation  of  the 
statates  7  and  8  Geo.  IV.,  cap.  52,  sec.  3d,  and  1  Vict,  cap.  45,  sec.  5,  in  re- 
spect "  he  did  tread  or  force  toQ;ether  in  the  couch  frame,  about  ninety-seyen 
bushels  of  com  making  into  msit  ;*'  the  question  being,  Whether  the  malt  was 
thrown  into  the  couch  frame  in  a  way  that  enabled  the  maltster  to  pack  a 
larger  quantity  in  a  smaller  space  than  was  allowed  b^  the  last-mentioned  Act. 
The  matter  was  appointed  to  oe  tried  by  jury.  Application  was  then  made  by 
the  defender  for  warrant  to  authorise  certain  experiments  in  regai'd  to  the 
easting  of  malt  from  couch  frames,  with  a  view  to  his  defence.  He  stated  that 
the  couch  referred  to  was  originally  filled  from  the  steep  according  to  the 
ordinary  mode  of  casting.  After  the  grain  had  lain  for  seyeral  hours,  the 
officers  of  Inland  Revenue  caused  the  couch  to  be  emptied  and  refilled,  accord- 
ing to  the  system  of  casting  in  two  cones — the  merits  of  which  was  a  questio 
vexata  between  the  trade  and  the  Inland  Revenue — and  that  the  result  of 
^^uagiog  thereafter  having  been  to  show  an  increase  of  6  per  cent,  above  the 
prerious  gnage  (being  1  per  cent,  above  the  statutory  allowance  for  increase  by 
snrelliog,  and  for  which  penalties  were  now  sued),  the  defender  wished  to  make 
experiments  as  to  the  details  and  results  of  casting  in  cones,  and  of  casting 
according  to  the  usual  mode  of  working.  He  intended  to  make  the  experi-' 
menta  in  a  distillery,  for  the  reason  that,  as  distillers  do  not  pay  duty  on  malt, 
there  could  be  no  risk  of  the  revenue  being  affected  by  such  operations.  The 
Inland  Revenue  objected.  They  were  willing  that  the  defender  should  make 
experiments,  but  only  in  presence  of  their  officera,  and  they  offered  to  repeat 
i^nj  experiments  made  by  themselves,  in  presence  of  the  defender.  They 
founded  on  the  Act  18  and  10  Vict.,  cap.  94,  as  containing  stringent  provisiona 
for  malt  in  distilleries  being  under  lock  and  key,  and  not  to  be  interfered  with 
withoot  the  presence  of  an  officer,  who, "  during  the  time  that  any  grain  shall  be 
vpon  the  kiln,  shall  attend  and  admit  the  workmen  into  the  kiln  for  the  ptu:- 
P^  of  turning  or  stirring  such  grain.'*  Pleaded  for  the  defender,  All  the  con- 
fidentiality of  counsel  is  involved  in  such  a  course  of  experiments,  which,  to  be 
effective,  must  be  conducted  outwith  the  presence  of  the  pursuers.  The  rules 
of  the  revenue  must  submit  to  the  rules  of  the  Court,  so  far  as  necessary  for 
the  ends  of  justice.  Held — That  the  question  to  be  tried  was  not  a  general  ques- 
tion, as  between  the  trade  and  the  Inland  Revenue,  but  whether  the  defender  had 
contravened  the  statute,  and  therefore,  that  it  was  not  necessary,  for  the  enda 
of  JQstice,  that  the  revenue  laws  should  be  interfered  with  in  order  to  enable 
the  defender  to  sift  all  the  modes  in  which  malt  may  be  manipulated  in  brew- 
eries or  distilleries. 

James  Russell  and  Others  (Russell's  Trustees)  v.  David  Mudie — Nov,  28. 

Warrandice — MaiUs  and  Duties, 

RnneU*s  trustees  were  holders  of  a  first  heritable  security  over  the  lands  of 
^idhousie,  for  L.3000.  The  bond  was  granted  by  David  Millie,  junior,  as  herit- 
Ahle  proprietor,  with  consent  of  his  fiither  and  mother  as  liferenters  and  joint 
ohligants.  The  trustees  entered  into  possession  of  the  rents  of  the  property 
under  a  decree  of  maills  and  duties,  in  1853.  David  Landale,  the  holder  of  a 
postponed  heritable  security  for  L.1500,  exposed  the  land  for  sale  by  public 
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roup,  and  Darid  Miidie  became  the  parchiiaer,  with  entiy  from  Martinmas 
1804.  The  articles  of  roup  bore  that  the  expoeer  should,  oat  of  the  first  end 
of  the  price,  pay  off  the  prior  bond  to  Mr  Russell.  Payment  was  offered  to  his 
trustees,  upon  th^r  granting  assignation  to  their  security,  with  warrandice 
from  fact  and  deed ;  but  intimation  having  been  made  to  them  that  the  mental 
capacity  of  the  granter  of  their  security  was  likely  to  be  challenged,  as  well 
as  his  title  as  proprietor  to  grant  the  bond,  they  declined  to  grant  an  aastgna- 
tion  with  warrandice  other  than  would  be  implied  by  the  granting  of  a  dis- 
charge, viz., — warrandice  that  the  sum  of  L.3000  was  advtinced  by  Mr  Russell 
at  the  date  of  the  heritable  security,  and  that  the  same  remained  unpaid  to  the 
extent  of  the  principal  sum,  at  the  date  of  the  assignation.  Mudie  demanded 
warrandice  from  fact  and  deed,  importing  dMtum  mbease,  A  suspension  and 
Interdict  was  then  applied  for  by  Russell  s  trustees,  against  Mudie  ploughing 
the  ground  or  exercuing  any  other  possession  till  the  bond  be  paid.  Interdict 
was  refused.  But  the  note  was  passed.  Pleaded  for  the  trustees,  warrandice 
from  fact  and  deed  implies  warrandice  of  an  existing  debt,  which  there  would 
not  be  if  the  bond  were  set  aside.  The  trustees,  being  in  possession,  if  allowed 
to  remain  undisturbed,  might  realise  full  payment  in  the  life-time  of  the  life- 
renters,  whateyer  might  become  of  the  cliallenge  applicable  to  Millie,  junior. 
Held — That  the  trustees  were  not  bound  to  grant  an  assignation  with  warran- 
dice which  might  injure  their  position ;  and  that  warrandice  from  fact  and 
deed  importing  debihim  wbeeae  might  do  so  by  involving  them  in  claims  of 
recourse,  if  their  bond  should  be  set  aside,  'f  herefore,  that  they  were  only 
bound  to  grant  such  warrandice  as  was  implied  in  the  granting  of  a  diachaige. 

HsNDEBSOiN  9.  M'MiLLAN  and  Others. — Dec,  1. 

Froceee-^Meclaiming  Note-^Court  o/Seesi<m  Ac$. 

McMillan  and  others  obtained  decree  in  absence  against  Henderson.  In  a 
aospenslon  at  his  instance  the  Lord  Ordinary  repelled  two  pleas  taken  by  him 
-~1 .  That  the  original  action  was  incompetent  as  laid,  in  respect  the  pursuers 
had  no  joint  interest  in  the  sums  suea  for,  and  therefore  could  not  be  oon> 
joined  as  pursuers  in  the  same  summons ;  and  2,  that  the  separate  interests 
of  each  of  the  pursuers  was  under  L.25,  and,  therefore,  that  the  original  action 
was  incompetent  in  the  Court  of  Session.  Henderson  reclaimed,  and  when 
the  note  was  called  in  the  single  bills,  the  respondents  objected  to  the  com- 
petency, under  sect.  4  of  the  Court  of  Session  Act,  which  provides  that  reclaim- 
mg  notes  against  all  interlocutors,  except  those  disposing  m  whole  or  in  part  of 
the  merits  of  the  cause,  shall  be  presented  within  ten  days  of  their  date.  The 
pleas  repelled  here  were  preliminary,  and  therefore  the  reclaiming  note  ought 
to  have  been  presented  within  ten  days,  whereas  it  had  not  been  presented 
till  the  twenty-first  day.-*— (Edinburgh,  Perth,  and  Dundee  Railway  Co.,  July 
13, 1852  ;-  Moir,  Feb,  10, 1853.)  Replied — This  cause  is  not  the  original  action 
but  the  suspensiony  a  judgment  in  which  is  truly  a  judgment  on  the  merits 
of  the  eaute,  although  founded  on  a  technical  objection  to  the  original  action. 
ObjecCion  repelled,  on  the  ground  that  the  pleas  in  question  truly  affected  the 
merits  of  tne  suspension,  although  they  might  have  been  preliminary  in  the 
original  action. 

John  Hat  v.  Peter  Bbattie. — Dec.  1. 

Poor-Law  Amendment  Act,  sect.  76 — What  is  Continuous  Residence  f 

Action  at  the  instance  of  the  City  parish  of  Edinburgh^  against  the  parish 
of  Linlithgow  and  the  parish  of  Canongate,  for  relief  of  a  pauper.  The  ques- 
tion depended  on  whether  the  pauper's  husband  had  acquired  a  residence  in 
Edinburgh  by  reason  of  five  years'  continuous  residence.  From  Whitsnnday 
1846  till  Whitsunday  1848  the  pauper  and  her  husband  resided  in  Edinburgh. 
In  May  1848  they  sold  off  their  furniture,  and  went  to  Berwick,  whei«  the 
husband  got  employment.  They  remained  there  for  some  weeks.  They 
then  returned  to  Edinburgh,  and  lodged  for  several  weeks  in  the  pariah  of 
St  Cuthbert's ;  returning  thereafter  to  the  City  parish,  and  lodging  there  for 
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about  fire  months.     They  then  went  to  Leith,  and  took  a  house  there ;  bnt 

after  a  ftw  weeks  they  went  to  Linlithgow,  and  again,  after  a  few  weeks, 

retorned  to  the  parish  of  Edinburgh.    Daring  nine  months  the  pauper  and 

her  bosiiand  haa  thus  been  absent  twice  for  a  period  of  about  fourteen  weeks 

each  time.     They  resided  thereafter  continuously  in   Edinbuivh,  till  the 

aatnmn  of  1853,  when  the  husband  died,  and  the  pauper  was  admitted  into 

the  workhouse.     The  parish  of  the  husband's  birth  (Ganongate)  pleaded,  that 

there  must  be  an  intention  of  abandonment  of  a  parish  in  order  to  break  off 

conoection  with  it.     Here  the  husband  had  only  left  Edinburgh  on  trial,  with 

a  riew  to  better  his  condition,  but  failing  to  do  so,  he  had  finally  elected  to 

remain  there.     It  was  not  necessary  that  residence  be  constant  de  die  in  diem. 

Pleaded  for  Edinburgh — The  fact  and  animus  of  abandonment  here  both  con- 

cuned.    The  sale  of  the  furniture  indicated  the  intention.     The  continuity 

of  residence  thus  broken  could  not  be  restored  by  the  pauper  and  her  husband 

eTentoally  returning  to  Edinburgh  after  several  months*  wandering.     The 

Court  hddj  though  with  difficulty,  that  the  continuity  of  residence  in  Edin- 

buigh  was  broken ;  but  other  questions  remained  to  be  disposed  of  before  the 

parish  liable  for  the  pauper  could  be  finally  determined. 

James  Tubkeb  v.  J.  R.  QKAi.^Dec,  8. 

Agent  and  Principal— Liability  for  Writer*8  AceowU, 

Action  by  a  writer  for  payment  of  two  accounts.  Defence — Prescription. 
On  a  reference  to  oath,  the  defender  deponed,  that  the  first  account  had  been 
iflcurred  by  his  son,  and  that  he,  the  defender,  went  with  his  son  to  the  pursuer's 
office  merely  for  the  sake  of  giving  explanations  regarding  his  son's  business — 
that  the  second  account  applied  to  an  assignation  in  the  pursuer's  favour, 
sent  to  the  defender  bv  his  son,  then  abroad— and  that  his  actings  in  regard  to 
it  were  for  his  son's  beboof.  Pleaded  for  the  pursuer — These  admitted  facts  and 
circumstances  infer  liability.  Specific  mandate  is  not  necessary  to  establish 
employment.  Held — That  the  oath  was  negative.  The  mere  circumstance  of 
going  to  a  writer's  office  with  a  friend,  would  not  so  readily  infer  liability^  as  ac- 
companying him  to  a  merchant's  warehouse. 

John  Gullbn  v.  A.  D.  Huobson. — Dee.  11. 

DiUgence — Liability  of  a  Disponee  and  Assignee, 

Hoghson,  as  disponee  and  assignee  of  Miss  Barbai^  Rough,  granted  the 
following  promissory  note  to  John  Gullen,  W.S.,  who  was  conducting  certun 
litigations  on  her  behalf, — "Edinburgh,  August  6,1853,  L.250  stening,  six 
ifiooths  after  date,  I,  as  disponee  and  asmgnee  of  Miss  Barbara  Rough,  promise 
to  pay  to  John  Cullen,  Esq.,  W.S.,  within  the  Royal  Bank  here,  the  sum  of 
^'250  sterling,  as  per  Mr  Cullen's  letter  of  this  date  for  value.  (Signed) 
Andrew  D.  Hughson,  disponee  and  assignee  of  Miss  Barbara  Rough."  The 
letter  referred  to,  was  as  follows, — "  Edinburgh,  6th  August  1853,  Rough  «. 
fiongh.  In  this  case  and  in  the  relative  matters  connected  therewith,  it  is 
Qnderstood  and  agreed  that  you  are  not  liable  to  nqe  personally,  but  only  as 
.  assignee  of  Miss  Barbara  Rough,  and  to  the  extent  of  the  funds  belonging  to 
her,  and  which  mav  be  realised  under  the  deed  of  disposition  and  assignation, 
snd  I  restrict  my  claim  accordingly.  It  is  agreed  that  I  am  preferable.  With 
reference  to  this  agreement,  you  have  this  day,  as  assignee  foresud,  granted  me 
a  promissory  note  at  six  months  for  L.250.  1  am,  etc.  (Signed)  John  Cullen." 
Callen  discounted  the  bill,  which  at  its  maturity  was  protested  by  the  bank, 
and  then  taken  up  by  Cullen,  who  registered  the  protest,  and  charged  Hughson 
as  assignee  to  pay  witliiu  six  days  under  pain  of  arrestment,  poinding  and  im- 
prisonment. Hughson  suspended,  on  the  ground  that  he  was  not  personally  liable 
—the  promise  to  pay  was  contingent  on  the  existence  of  f\inds,  which  must  be 
proved  by  an  ordinary  action  to  be  in  his  possession,  before  any  diligence  could 
be  used.  He  had  received  no  funds  since  the  date  of  the  note.  Pleaded^  for 
the  charger— The  suspender  was  personally  liable,  because  by  granting  the  note 
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he  wamntcd  to  the  charger  that  there  would  be  faods  arailable  for  payment 
thereof,  and  beoauBe  he  had  failed  in  the  due  diligence  incumbent  on  him  as 
assignee,  to  reooYer  funds.  HM — That  the  note  and  letter  did  not  constitute 
euch  a  debt  against  Hughson  as  to  infer  personal  liabilitj,  the  promise  only 
pointing  at  funds  to  be  realised,  and  that  the  intention  of  the  charger  being 
evidently  to  make  Hughson  personally  liable  whether  he  had  funds  or  not,  and 
there  bemg  no  averment  that  he  had  funds  in  his  possession,  the  charge  could 
not  be  sustained.    Therefore  the  letters  and  chai^^e  suspended  rimpUc&r. 

MuiRHXAD  AND  CuRATORs  9.  YovNo's  Tbustbxs. — Dee.  16. 

Mineral  Lecue — Landlord  and  Tenant. 

A  lease  of  minerals  was  panted  by  Mrs  Muirhead,  heiress  of  entail  of  Breda- 
holm,  to  William  Young,  his  heurs,  assignees,  and  sub-tenants,  for  a  fixed  annual 
Sayment  of  L.700,  without  any  altematiye  of  a  tonnage  rent  or  lordship.  Mn 
Itttrhead  was  succeeded  in  the  estates  by  the  pursuer,  who  brought  a  reduction 
of  the  lease,  with  declaratory  and  petitory  conclusions,  on  the  ground  that  the 
lease,  as  granted,  was  ultra  vires  of  the  granter,  and  amounted  to  an  alienation  of 
the  estate. — That  under  it  the  minerals  might  be  exhausted  by  means  of  sub- 
lets, and  tlie  interest  of  the  present  and  all  succeeding  heirs  of  entail,  defeated ; 
and  also,  on  the  ground  that  the  mode  of  working  adopted  by  the  tenant,  was 
an  abuse  of  his  powers,  and  therefore  that  the  pursuer  was  entitled  to  L. 20,000 
of  damages.  Tnese  conclusions  were  expressed  at  great  length.  The  Court,  in 
June  1855,  after  Yoluminous  proceedings  repelled  the  reasons  of  reduction. 
They  now  repelled  the  declaratory  conclusions,  expressing  opinions  to  the 
eflfect,  that  under  such  a  lease,  competently  granted,  an  heir  of  entail  ^as  not 
entitled  to  have  the  workings  restrained,  and  that,  on  general  principle,  he  was 
entitled  by  himself  or  tenants,  and  by  the  application  of  capital,  to  work  the 
minerals  to  exhaustion,  but  doubts  were  suggested  whether  this  could  be  done 
by  means  of  sub-letting,  which  it  was  not  necessary  for  the  present  case  to 
decide. 

Meltille  v.  Flockhabt  akd  Otbbrs. — Dec,  19. 

Poor — Settlement — Ineanity. 

A  pauper,  who  had  acquired  a  residential  settlement  in  Glasgow,  was  removed 
in  1844  oy  his  brother  to  Burntisland,  and  thence,  by  warrant  of  the  sheriff, 
as  a  dangerous  lunatic,  to  the  Asylum  of  Montrose.  I>own  to  1858,  his  own 
funds  were  sufficient  to  support  him ;  but  they  then  became  exhausted  ;  and 
the  present  action  was  raised  by  the  Inspector  of  Montrose,  to  ascertain  tlie 
parish  which  should  be  liable  for  his  support. — Pleaded  for  Glasgow^Non- 
liability  in  respect  the  pauper  had  not  resided  there  since  1844 — ^For  Aberdour, 
the  parish  of  oirth :  non-uability  in  respect  of  residential  settlement  in  Glas- 
gow, or  if  that  had  been  lost,  in  respect  of  another  settlement  acquired  by  the 
pauper  in  Montrose,  where  for  five  years  he  had  resided  in  the  asylum  on  his 
own  funds.  Montrose  pleaded  non-liability,  in  respect  the  pauper  had  not 
voluntarily  resided  there.  Held — That  Glai^w  remuned  liable — ^the  pauper 
having  been  residing  there  when  he  became  insane.  If  mind  or  animue  had 
nothing  to  do  with  the  acquiring  a  settlement  by  residence,  confinement  in  a 
prison  might  confer  a  residential  settlement,  which  was  absurd. 

Watt  v.  Hamnab. — Dee.  19. 

Poor-^Settlement — Ineani^. 
M*Nish  was  boarded  by  his  relations  as  insane  from  1836  to  1846,  in  the 
parish  of  Inch.  His  birih-eettlement  was  Stranraer.  In  1846  he  became  a 
pauper ;  Stranraer  then  for  some  years  defrayed  the  expense,  and  now  brought 
this  action  to  affix  the  liability  upon  the  parish  of  Inch.  Held — That  the  pauper 
never  ac<juired  a  residential  settlement  in  the  parish  oi  Inch,  in  respect  that 
during  his  residence  there  he  was  insane  and  helpless,  and  unable  to  work ; 
but  opinions  reserved,  whether  a  person  who  is  not  quite  insane  can  acquire  or 
lose  a  residential  settlement ;  ana  as  to  the  case  of  an  insane  persMi  travelliAg 
about  with  a  large  establishment,  and  emigrniting  from  one  parish  to  another. 
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SECOND  DIVISION. 

RieBT  Ho5.  LoBD  Saltoun  v.  Park  and  Others. — Nov.  24. 
Proper^ — Sea-shore — Riffkt  to  eea^ware. 

Lord  Saltoan  presented  a  petition  to  the  Sheriff  of  Aberdeen,  for  interdict 
igUDst  the  remoTal  of  se^ware,  shell  sand,  or  stones,  from  the  sea-beach  ex  ad- 
terf9of  the  iands  and  barony  of  Philorth,  in  which  he  and  his  predecessors  had 
been  infeft  on  Crown  charters  for  upwards  of  forty  years ;  the  charters  do  not 
specify  the  sea-shore  as  the  boundary  of  the  lands,  bnt  defado  thej  are  so 
bounded.  The  respondents,  who  were  tenants  of  land  in  the  neighliourfaood 
belonging  to  other  proprietors,  were  not  supported  by  their  landlords,  nor  did 
thev  alk^  any  right  as  proprietors  or  tenants  of  any  dominant  tenement  to  a 
rignt  of  servitude ;  but  they  arerred  that  they,  or  some  of  them,  and  the  public 
geoenlly,  had  been  in  use  to  canjy  off  sea-ware  from  the  shores  in  question 
withoat  interruption.  The  sheriff  granted  the  interdict,  the  case  was  adyo- 
eated,  and  conjoined  with  an  action  of  declarator  at  Lord  Saltoun's  instance. 
^e2(i--(Affirming  judgment  of  Lord  Ardmilhm) — That  Lord  Saltoun  had  a 
right  to  the  sea-fdiore  ex  adveno  of  his  property,  subject  to  the  rights  held  by 
the  Crown  on  behalf  of  the  public ;  but  which  are  only  such  as  do  not  inter- 
fere with  the  proprietor's  right  to  the  profitable  use  of  it,  and  that  he  has  ex- 
cloaiTe  right  to  tne  sea- ware  and  shell  sand. 

AvtkonUes, — Stair,  B.  ii.,  t.  i.,  sec.  5 ;  Innes  «.  Downie,  May  27, 1807,  Hume, 
p.  552;  Macalister  v.  Campbell  and  Others,  Feb.  7, 1837,  xv.  S.  D.,  p.  480; 
Patersoo  v.  The  Marquis  of  Ailsa,  March  11,  1846,  viii.  D.,  p.  752;  Dyce  «. 
Hay,  Joly  10,  1849,  xi.  D.,  p.  1266. 

Simpson  «.  FLEiONG.—iVbv.  24. 

CatUion — Arrestments — Stamp, 

Stewart  sued  Murray  for  a  debt.  Mrs  Fleming,  a  creditor  of  Stewart's,  used 
an  arrestment  which  was  put  into  the  process  against  Murray.  Simpson  wrote 
a  letter  to  Mrs  Fleming's  agent,  agreeing  to  become  security  if  the  arrestments 
were  loosed;  aod  another  letter  containing  this  statement,  **  Stewart  called  on 
me  with  a  letter  from  you,  agreeing  to  withdraw  the  arrestments  on  condition 
of  my  becoming  security.     ...     I  therefore  wrote  you,  agreeing  to  become 

neuritv If  on  this  he  has  got  the  money,  I  shall  be  security.'* 

Theae  letteiB  were  lodged  in  the  process  against  Murray  ;  he  was  decerned  to 
pay  Stewart  L.46,  but  found  entitled  to  his  escpenses ;  the  sum  decerned  for  was 
applied  by  Murray's  agents  in  payment,  on  a  decree  of  forthcoming,  to  a  creditor 
of  Stewsrt's,  of  a  debt  secured  by  arrestment,  of  their  own  account  of  expenses, 
and  in  payment  of  a  debt  due  to  themselves  on  a  bill  by  Stewart  and  his  brother, 
which  had  been  protested.  In  an  action  at  Mrs  Fleming's  instance  against 
Simpson,  founding  on  his  guarantee,  and  concluding  for  payment  to  her  of 
the  amount  decerned  for  against  Murray,  the  Sheriff-Substitute  of  Banff 
(Gordon)  decerned  in  favour  of  the  pursuer ;  the  Sheriff  (Currie),  after  order- 
ing the  obligation  to  be  stamped,  adhered,  and  this  judgment  Simpson  brought 
under  reiriew  by  suspension.  He  pleaded,  the  obligation  was  conditional  on 
the  arrestments  used  by  Mrs  Fleming  bdng  withdrawn,  and  the  money  due 
hy  Murray  paid  to  Stewart.  Cautionary  obligations  were  etrietienmi  juris^  and 
the  oonditions  on  which  the  suspender's  was  granted  not  having  been  complied 
with,  the  respondent  was  not  entitled  to  found  upon  it.  The  Court,  adhering 
to  the  judgment  of  the  Lord  Ordinarv  (Benholm),  repelled  the  reasons  of  bus- 
paosicm.  Observed,  that  the  respondent  had  done  aU  she  was  bound  to  do'; 
the  arrestment  was  in  effect  loosed  by  lodging  in  the  process  against  Murray 
the  letter  of  guarantee,  and  the  payment  of  the  money  to  others  for  Stewart  s 
behoof;  she  had  no  concern  with  the  subsequent  disposal  of  the  funds. 

The  suspender  cited — ^Taylor  and  Paterson  0.  Suoular,  June  20, 1816,  Hume, 
p.  106.  Cited  by  the  sheriff  on  the  question  of  stamp-*Gilkison  v.  Thomson, 
Uarch  1,  1831,  ix.  S.  and  D.,  p.  520 ;   Pine's  Representatives  v.  Smith's 
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Executrix,  Feb.  28, 1833,  ix.  S.  and  D.,  p.  473 ;  Brierly  v.  Maekintosh,  June 
1,  1843,  V.  D.,  p.  1100 ;  Taylor  v,  Hutchison,  Feb.  13,  1846,  vii.  D.,  p. 
420 ;   Hendenon  and  Macpherson  v.  Macphenon,  Feb.  7,  IS55,  xiii,  D.,  p. 

357. 

Fraser  v.  Bruce. — Nov.  26. 

Loan — Proof— Stamp— Savings'  Bank  Acty  9  Oeo,  IV,y  c.  92 — Sheriff  Court. 

In  an  action  for  repayment  of  a  loan  of  L.40,  the  pursuer  produced  as  evi- 
dence of  payment  an  unstamped  acknowledgment,  on  which  were  marked  some 
jottings  of  interest ;  a  savinsV  bank  pasa-book  containing  an  account  between 
the  pursuer  and  the  bank,  showing  an  entry  of  a  payment  to  the  defender  of 
L.40,  which  was  signed  by  himself  as  the  receiver  of  that  sum  from  the  bank; 
and  an  account  tendered  by  the  defender  to  the  pursuer  before  the  action 
was  raised,  in  which  the  defender,  though  admitting  receipt  of  the  money, 
claimed  credit  for  repayment  in  various  small  sums.  The  defender  emitted 
an  oath,  in  which  he  deponed  to  the  verity  of  the  entries  in  the  account  in  his 
favour.  The  payment  of  the  money  to  the  defender  was  held  to  be  proved, 
and  that  he  had  not  proved  either  that  he  received  it  otherwise  than  as  a  loan 
for  repayment.  The  jottings  of  interest  on  the  unstamped  acknowledgment 
was  held  competent  evidence ;  though  the  acknowledgment  itself,  because  con- 
taining a  promise  to  repay,  being  a  promissory  note,  was  void  for  want  of 
stamp.  The  defender's  signature  appended  to  the  entry  in  the  bank  pass- 
book was  also  admitted  as  evidence,  though  unstamped.  It  was  held  that  the 
oath  of  the  defender,  on  account  of  informality  in  recording  it,  could  not  be 
looked  at ;  it  did  not  set  forth  who  was  present,  the  magistrate  before  whom, 
or  the  party  at  whose  instance  the  oath  was  taken,  and  was  not  signed  by  the 
sheri£f  or  commissioner,  nor  was  there  any  minute  of  reference  to  oath. 

Cook  or  Hagoart  v.  Dukcan. — Dee.  2. 
lAoMity  of  a  Master  for  Injury  to  a  Workman, 

While  executing  some  work  at  the  defender*s  foundry,  Haggart,  a  mason, 
was  injured  by  the  fall  of  a  scaffold.  The  scaffold  was  erected  under  the  or- 
ders of  two  foremen  of  the  masons  employed  by  the  defender.  The  wood  to 
be  used  was  pointed  out  by  the  defender's  general  manager ;  it  had  formed 
part  of  a  shed  on  the  premises  for  about  ten  years ;  no  precautions  were  used 
to  test  its  strength.  The  accident  was  owing  to  the  fracture  of  one  of  the  cross 
pieces ;  and  at  the  time  there  was  no  weight  on  the  scaffold  beyond  what  it  was 
intended  to  bear.  The  defender  was  found  liable  in  damages,  which  were 
modified  to  L.50,  with  interest  since  citation,  and  expenses. 

Pursuer  cited  Dixon  v.  Rankin,  Jan.  31, 1852,  xiv.  D.,  p.  420. 

Macfarlane  V,  The  Magistrates  of  Edinburgh  and  Others.  ~2>6e.  2. 

Superior  and  Vassal. 

A  building  stance  in  Edinburgh  was  feued  to  a  vassal,  who  became  bound 
to  observe  the  conditions  as  to  style  of  architecture,  etc.j  contained  in  certain 
agreements  entered  into  between  his  superior  and  another  proprietor:  the 
conditions  were  referred  to  in  the  precept  of  seisin,  and  seisin  thereon,  as  con- 
tained in  the  contracts  which  were  recorded.  Macfarlane  became  proprietor, 
and  took  a  charter  which  bound  him  to  observe  the  same  conditions.  He 
presented  an  application  to  the  Dean  of  Guild,  for  warrant  to  make  certain 
alterations  on  the  property,  which  were  objected  to  as  in  contravention  of  the 
conditions  of  his  feu  right.  In  an  advocation,  the  Court  Held — ^That  the 
conditions  were  binding  on  the  vassal;  that  under  them  the  vassal  was 
bound  to  build  according  to  particular  plans  and  elevations,  and  was  not  en- 
titled to  make  any  alterations  thereon  ;  that  the  manstrates  of  the  city,  the 
superior,  and  the  neighbouring  proprietors,  were  entitled  to  object  to  altera- 
tions ;  and  that  the  superior  was  not  barred  from  so  objecting — ^the  former,  by 
having  permitted  deviations  from  the  plans  to  be  made  elsewhere,  or  the  neigh- 
bouring proprietors,  because  they  had  made  slight  alterations. 
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iiKtioriJ^.— Gordon  v.  Marjoribanks,  F«b.  Q,  1818,  yi.  Dow's  Ap.,  p.  103^; 
Yottngv.  Dewar,  Not.  17, 1814,  F.C.;  Schultz  v.  Campbell,  Nov,  2»,  1815, 
F.  C;  Tailon  of  Aberdeen  v.  Coutts,  Dec.  20, 1834,  xiii.  S.  and  D.,  p.  226.  In 
Honae  of  Lords,  ii.  Sh.  and  M.L.,  p.  609,  and  i.  Robinson,  p.  296;  Brown  v. 
Barns,  May  14, 1823,  ii.  8.  and  D.,  p.  298  (N.  £.  261) ;  Cockbum  v.  Heriot'a 
Hospital,  y.  S.  and  D.,  p. 

DuNDAS  JJHD  Othbbs  V.  MoRisoN. — Dec.  4. 

Leat^—Rent — Payment  of  Rent  by  BilU — Sequestration, 

A  tenant  granted  bills  for  the  rent  of  his  farm,  for  the  year  1847,  to  the 
factor,  who  debited  himself  with  the  rent  in  his  accouDts  with  the  estate.  The 
bills  were  frequently  renewed,  but  were  finally  retired  by  the  factor — ^the  tenant 
died  in  1849.  Trustees^  under  a  voluntary  trust-deed,  took  possession  of  the 
iarm,  and  nianaf<ed  it  until  superseded  by  the  judicial  trustee  in  a  seqnes- 
tntion  of  the  tenant's  estate,  wnich  was  awarded  after  his  death.  The  trus- 
tees for  the  proprietor  (Lord  Strathmore)  claimed  in  the  sequestration  the  rent 
for  crop  1847 — all  subsequent  rents  having  been  paid.  The  trustee  rejected  the 
claim.  In  an  action  concluding  for  declarator,  that  the  trustees  were  prefer- 
able creditors  for  the  rent  due,  and  for  payment  of  the  rent  and  interest,  the 
Goort  found,  that  the  rent  was  never  paid  or  discharged ;  that  the  trustee  in 
the  wqoestration  adopted  the  lease,  and  became  liable  for  rents  then  resting 
owing  ;  and  decerned  in  terms  of  the  declaratory  and  petitory  conclusions  of 
the  libel.— ^  Dnndas  v.  Hood  and  Others,  June  21, 1853,  xy.  D.,  p.  752. 

Balfoub  v.  Baird  and  Brown. — Dec.  5. 
At^ftkment — LiaJlnlityfor  an  Accident^  causing  Injury  to  a  ChUd,  in  an 

unfeneed  Woodyard. 

Wood-merchants  stored  timber  in  a  piece  of  ground  long  used  for  that  purpose 
on  the  banks  of  a  canal,  witk  the  sanction  of  the  Canal  Commissioners.  There 
^1^  a  road  along  the  bank  that  was  used  by  the  public, but  without  authority ;  the 
yard  was  not  fenced  off  from  this  road,  but  plenty  of  room  was  left  for  the 
passage  of  traffic.  The  pursuer's  child  was  playing  with  other  children  among 
the  piles  of  timber ;  he  was  lost  sight  of  for  a  little,  and  was  found  Iving  on  the 
ground,  with  some  battens  that  had  fallen  from  the  top  of  a  pile,  lying  upon 
him.  He  soon  after  died.  It  was  proved  that  the  pile  was  carefully  put  up, 
&Qd  the  battens  would  not  easily  have  been  displaced ;  disinterested  witnesses 
▼ere  of  opinion  that  the  child  had  been  climbing  upon  the  pile.  The  Court 
held,  that  the  father  of  the  child  was  not  entitled  to  damages  from  the  wood-* 
iQerchants,  to  whom  the  timber  belonged. 

AuthorUies. — Chapman  v.  Parlane,  February  26, 1825,  iii.  S.  D.,  p .  401 ; 
Hislop  V,  Durham,  March  14, 1842,  iv.  D.,  p.  1168 ;  Lynch,  Queen's  B.  January 
184],  iv.  Perry  and  Davidson;  Davidson  v.  Monkland  Railway  Company,  July 
«,  1855,  ivu.  D.  1038. 

Barstow  v.  Inglis— X^.  6. 

Transference  of  Money  hy  Indorsation  of  a  Bank  Deposit  Receipt, 

Maltman,  the  day  before  his  death,  indorsed  to  Inglis  a  bank  deposit  receipt 
for  L1070;  sometime  afterwards,  on  presentation  of  the  receipt,  Inglis  received 
the  deposit  from  the  bank.  Barstow  was  appointed  judicial  factor  on'  Malt- 
man's  estate,  and  factor  loco  tibsentis  to  his  brother  and  only  next  of  kin. 
Barstow  raised  this  action  against  Inglis,  concluding  for  payment  of  the  sum 
drawn  from  the  bank.  Inglis  averred,  that  the  receipt  had  been  indorsed  to 
him  for  behoof  of  his  sister,  to  whom  Maltman  intended  to  make  a  donation  of 
the  money.  Lord  Neaves  (Ordinary)  decerned  against  the  defender,  in  terms 
of  the  conclusions  of  the  libel ;  holding  that  a  deposit  receipt,  not  being  nego- 
tiable, the  indorsation  was  merely  a  mandate  to  draw  the  money,  which  fell 
on  the  death  of  the  grantor  ;  and  the  money  being  in  bonis  of  him  at  his  death, 
could  only  be  intromitted  with  under  a  confirmation  by  an  executor.  The 
Court,  on  a  reclaiming  note,  came  to  the  same  conclusion  as  the  Lord  Ordi- 
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nary.  The  Lord  Jusiiee-Clerk  remarked,  that  his  opinion  was  founded  on  en- 
tirely different  grounds ;  he  held,  that  the  defence  was  an  attempt  to  prove  a 
donation  on  death-bed  by  parole  evidence,  which  being  incompetent,  the  money 
went  to  the  executor  or  judicial  factor.  Lord  Cowan  remarked — It  was  uu- 
neceesary  to  decide  whether,  in  other  drcumstances,  as  where  a  sum  of  money 
was  transferred  by  indorsation  of  a  deposit  receipt,  as  when  it  was  in  payment 
of  a  debt,  the  indorsation  would  not  be  good  as  a  transference  of  the  money. 

Autkoritki, — Oreditors  of  Steele  v,  Wemyss,  December  18,  1799,  M.,  p. 
1409;  Henderson  v.  M'Cnlloch,  June  12,  1839,  i.  D.,  p.  927;  Herons  «. 
M'Geoch,  November  13,  1861,  xiv.  D.,  p.  26;  Cruickshanks  v,  Cmickshanks, 
December  10, 1853,  xvi.  D.,  p.  188 ;  Stair's  Inst.,  1, 12,  8,  iL  More's  Staur,  p. 
787 ;  Ersk.  Inst.,  iii.  3,  sects.  30,  40. 

STBWAaT  or  MaoLaucblan  v.  BAasrow  (MacLanchlan's  Trustee). — Dee,  16. 

Sdnn. 

By  a  clerical  error,  the  precept  of  seisin  for  infeftment  in  security  of  certain 
provisions  in  a  contnct  of  marriage  did  not  specify  the  symbols  to  be  used. 
The  instrument  of  seisin  was  in  uie  usual  form.  Held — That  the  seisin  was 
effectual.  Observed,  a  precept  of  seisin  was  just  a  wairant  for  giving  seisin; 
there  being  full  authority  in  the  warrant,  it  was  unnecessary  to  state  Uie  sym- 
bols to  be  used,  which  were  well  known  and  fixed. 

Atukoritiee, — Stat.  1672,  c.  7;  Craig,  defeudis,  L.  ii.,  dieg.  7,  sects.  4, 14;  Stair, 
ii.  3, 12  ;  Dallas'  Styles,  voce  Real  Rights,  pp.  697|  763  (fol.  edit.);  Ross'  Lec- 
tures (on  Original  Charter),  p.  162,  (on  Seisin)  pp.  197»  833 ;  Beirs  Pr.,  sect. 
678;  I.  Juridical  Styles,  pp.  12,  624,  471  (third  edit.);  I.  Robert  Bell's  Lectures, 
pp.  16, 267;  Duff's  Conveyandng,  p.  100;  Earl  of  Wigton,  Jan.  17,  1630,  M.  p. 
14,320 ;  Lamberton  0.  Laird  of  Polwarth,  Sept.  23, 1680,  M.  p.  14,309 ;  Lam- 
berton  v,  Hume,  Jan.  1683,  M.  p.  14,321  ;  Marquis  of  Clydesdale  «.  Menzies' 
Creditors,  Jan.  17, 1729,  M.  p.  14,312;  Urquhart «.  Officers  of  State,  June  27, 
1762,  Ii.  p.  9916,  affirmed  on  appeal. 

EwiNO  9.  York. — Dee.  19. 
Proper^ — Btnmdariee — Part  and  Pertinent — ^PotssMtofi. 

The  pursuer  raised  an  action  for  the  rent  of,  and  damage  to,  a  piece  of  ground 
on  the  opposite  side  of  the  road  which  fronted  his  property,  and  between  the 
road  and  the  river  Clyde ;  and  which  was  for  three  years  occupied  by  the  de- 
fender, who  was  contractor  for  the  erection  of  one  of  the  bridges  across  the 
river,  while  executing  that  work.  The  pursuer  produced  a  title,  with  a  con- 
veyance to  parts  and  pertinents,  and  which  described  his  property  as  bounded 
by  the  highway  on  the  banks  of  the  river,  and  offered  to  prove  possession  for 
forty  years  of  the  ground  between  the  road  and  the  river.  The  Court  held^ 
That  the  defender  being  employed  by  statutory  trustees,  with  power  to  enter 
upon  and  occupv  for  their  operations  the  banks  and  bed  of  the  river,  he  was 
not  in  the  position  of  a  trespasser ;  that  this  not  being  a  case  in  which  the 
pursuer  Was  endeavouring  to  resist  invasion  of  his  property,  his  claim  was 
necessarily  based  on  his  right  of  property ;  that  his  title  as  a  bounding  one 
excluded  the  ground  on  the  other  side  of  the  road  specified  as  his  boundary, 
and  having  fiuled  to  prove  possession  of  it  as  a  pertinent  of  his  property  for 
more  than  fifteen  years,  he  nad  no  title  to  recover  from  the  defender  tl)e  rent 
and  damages  claimed. 

Authorities. — Stair,  ii.  1,  sect.  22,  and  iv.  28,  sects.  1, 2 ;  Ersk.  Inst.y  iv.  1» 
sect.  16;  Fenton  v.  Simpson,  May  2, 1699,  Mor.  p.  10,697  ;  Mags,  of  Culross  v. 
Oeddes,  Dec.  7, 1809,  Fac.  Col.;  Mags,  of  St  Monance  «.  Mackie,  Mar.  6, 1846, 
vii.  D.,  p.  682. 
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Pritosged  CoionmiOATiONs. — ^In  Lafone  v.  The  Falkland  Islands  Co.,  30 
L.  T.  Rep.  129,  the  solicitor  for  the  defendants  advised  them  to  send  out  an 
agent  to  the  Falkland  Islands  to  get  up  evidence,  and  they  did  so.  Certain 
cofflmoiiications  were  received  from  the  agent,  when  abroad,  by  persons  in  this 
oountiy,  for  the  information  of  the  solicitor ;  and  the  question  was,  whetiier 
plaintiff  ¥ras  entitled  to  have  these  documents  produced.  V.  C.  Wood  held 
that  they  were  privileged,  observing, — ^<  The  real  test  was,  whether  the  agent 
was  doing  that  which  it  was  ordinarily  the  duty  of  the  solicitor  to  do.  Clearly, 
in  this  case,  the  procuring  of  the  evidence  by  the  agent  was  that  duty,  which, 
bat  for  unayoidable  circumstances,  the  solicitor  himself  would  have  done.  It 
was  inconvenient,  and  it  might  be  impossible,  for  the  solicitor  himself  to  go  in 
person  to  the  Falkland  Islands.  It  might  not  be  convenient  or  pojssibleto  send 
one  of  his  clerks  so  for  away.  What,  then,  did  he  do  ?  It  was  his  duty  to  get 
up  the  evidence  for  the  case  of  the  company,  as  his  clients ;  and  therefore  he  re- 
quested and  adviaed  them  to  send  an  agent  to  the  Falkland  Islands  for  the 
desired  object.  That  agent  was  sent  out  by  them  accordingly  ;  and  being  so 
fient  out,  set  about  procuring  the  evidence.  In  the  course  of  so  doing,  he 
ht)m  time  to  time  transmitted  it  to  the  solicitor  of  the  company  in  this  coun- 
ty ;  that  is,  he  wrote  letters  to  persons  here,  in  answer  to  inquiries  made  by 
them  at  the  direction  of  the  solicitor,  in  order  that  such  answers  might  be  com- 
miudeated  to  the  solicitor.  I  am  of  opinion  that  that  being  the  purpose  with 
which  these  answers  were  made,  the  case  falls  clearly  witmn  the  authorities 
cited  in  support  of  the  proposition,  that  such  commumcations  are  pririleged." 

Deeds  of  Lunatic. — ^The  doctrine  as  to  transactions  by  a  lunatic,  at  the  time 
apparently  sane,  is  thus  stated  by  the  L.  C.  in  Elliott  v.  Ince,  80  L.  T.  Rep. 
92 :— '<  I  know  of  no  such  doctrine  as  that  the  act  of  a  lunatic  is  to  be  inquired 
into ;  and  if  the  court  is  of  opinion  it  is  for  her  benefit  that  it  is  to  be  sus- 
tained, and  otherwise  not.    The  case  of  Molton  «.  Camroux,  which  was  referred 
to,  and  which  is  twice  reported,  first  before  the  Court  of  Ex.,  in  the  second 
volume  of  Pz.  Rep.,  ana  afterwards,  when  the  judgment  of  that  court  was 
affinned  by  the  Ex.,  in  4  Ex.  Rep.,  went  upon  no  such  ground  as  that  which 
ia  here  contended  for ;  the  principle  of  that  case  was  ver^  sound,  that  is,  that 
^ecttted  contracts,  where  the  parties  had  been  dealing  fairly,  and  in  ignorance 
^  the  lunacy,  shall  not  afterwards  be  set  aside.    This  is  a  decision  which  I 
^y  describe  as  a  decision  of  necessity.    A  contrary  doctrine  would  render  all 
<}^ngs  unsafe.     How  is  a  shopkeeper  who  sells  his  goods  to  know  whether 
the  customer  is  of  unsound  mind  ?    Perhaps  the  same  principle  may  apply  to 
Bales  of  lands,  or  mortgages  of  lands.    Lord  Truro  seems  to  have  thought  it 
^oold ;  so,  at  least,  I  collect  from  what  he  says  in  Price  v,  Berrington,  3  Mac. 
and  Qor.  498.    But  it  is  obvious  that  no  such  question  can  arise  when  there  is 
no  contract  with  a  third  person — when  there  is  a  mere  dealing  with  the  luna- 
^  upon  his  own  property,  without  any  consideration  passing  from  other  par- 
ses.   Still  less  is  the  principle  on  which  Sir  W.  Grant  acted  in  Niel  v.  Morlev 
applicable.    There  the  plaintiff  had  made  large  purchases  for  the  purpose  of  his 
tnuie  at  a  public  auction,  and  the  evidence  failed  to  show  that  the  seller  was 
aware  of  any  want  of  capacity  on  the  part  of  the  plaintiff,  who  was  afterwards 
fonnd  a  lunatic  from  a  date  nriOr  to  the  auction.    Sir  W.  Grant  refused,  upon 
a  bill  filed  by  the  lunatic  and  his  committee,  to  give  any  equitable  relief,  leav- 
uig  them  to  take  any  legal  remedy  which  might  be  open  to  them.    Upon  a 
lomewhat  similsx  principle  Lord  Uardwicke  decided  Sergeson  v.  Sealey,  2  Atk. 
^12,    There  the  lunatic,  before  any  commission  had  issued,  and  while  he  was 
apparently  sane,  pnrohaiBed  a  small  real  estate,  which  was  duly  conveyed  to 
hiDn  in  fee.    Afterwards  a  commission  ivued,  under  which  he  was  founo  Iv.na- 
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tic  from  a  date  prior  to  the  puitshase.  After  his  death,  Lord  Hardwicke,  upon 
a  question  between  real  and  personal  representatives,  would  not  treat  the  real 
estate  as  his  own  money,  but  allow  the  legal  right  of  the  heir  to  prevail. 
Dealings  of  sale  and  purchase  by  a  person  apparently  sane,  though  subsequently 
found  to  be  insane,  will  not  be  set  aside  against  those  that  have  dealt  with  him 
on  the  faith  of  his  being  a  person  of  competent  understanding." 

Leg  ACT. — Uncertainty. — A  publication,  called  The  Voice  of  Humanity  was 
published  periodically  by  a  Society,  called  ''  The  Association  for  Promoting 
Rational  Humanity  towards  the  Animal  Creation."  The  testator  being  con- 
nected with  this  association,  by  a  codicil  to  his  will,  gave  as  follows : — *'  In 
continuing  The  Voice  of  Humanity  according  to  the  objects  and  principles  which 
are  set  forth  in  the  prospectus  attached  to  the  third  volume  of  The  Voice  of 
Humanity f  the  sum  of  L.dOO  to  be  placed  at  the  disposal  of  a  treasurer  elected 
by  a  public  meeting  at  Exeter  Hall ;  this  legacy  not  to  be  paid  till  three 
months  after  the  death  of  my  wife."  The  as.sociation  and  the  publication  had 
both  ceased  to  exist  about  the  date  of  the  codicil.  The  court  held  that  this 
was  not  a  general  bequest  for  charitable  purposes,  the  object  being  uncertain 
and  indefinite ;  and  that  the  gift  had  lapsed  by  the  extinction  of  the  object, 
there  being  nothing  to  show  that  the  testator  pointed  at  any  new  object  of  the 
same  character  for  propagating  these  principles  afiresh,  though  under  the  same 
name. — (Marsh  v.  Means,  30  L.  T.  Rep.  89.) 

Privilege. — Arrest. — A  party  attending  an  arbitrator  in  his  own  case  is 
within  the  principle  which  protects  persons  from  arrest  who  are  in  attendance 
in  a  court  of  justice,  eundo,  morando  et  redeundo. — (Re  M'Intosh  Q.  B.  30  L. 
T.  Rep.  160.) 

The  plaintiff  in  a  civil  action  cannot,  to  enforce  his  claim,  with- 
draw a  person  from  attendance  on  a  court  of  justice.  The  privilege  applies  to 
all  courts  of  justice,  and  the  party  need  not  be  attending  under  compulsion  of 
process.  Therefore  a  witness  attending  a  Police  Court  on  the  day  to  which  a 
case  of  felony  (as  to  which  he  had  already  given  evidence)  had  been  remanded^ 
was  held  privileged  from  arrest.— (Montague  v.  Harrison,  30  L.  T.  Rep.  135.) 

Railway. — 17  and  18  Vict.,  c.  31 — Traffic — Undue  Preference. — Pickford 
and  Co.,  the  carriers,  made  an  application  against  the  North  Devon  Railway 
Company,  under  the  above  statute,  in  these  circumstances  : — ^  Manchester 
packs"  are  carried  over  the  London  and  North- Western  and  Midland  lines  to 
Bristol ;  thence  by  the  Bristol  and  Exeter  to  Crediton  ;  and  thence  by  the  de- 
fendants' line  to  Barnstaple.  The  charge  for  the  whole  distance  was  formerlv 
L.2, 12s.  6d.  a  ton;  latterly,  defendants  reduced  the  rate  to  L.2, 10s.,  for  all 
goods  "  sent  by  C.  and  Co.  from  Manchester  to  the  care  of  J.  C.  Wall  of  Bristol  f 
whilst  no  reduction  was  made  to  the  complainants  and  the  general  public.  The 
object  of  the  arrangement  was  to  enable  the  railway  to  compete  with  a  steamer 
from  Bristol,  Wall  seeing  to  their  transhipment  from  the  one  line  to  the  other. 
The  Court  of  C.  B.  ordered  the  defendants  to  charge  all  their  customers  alike 
for  the  carriage  of  like  goods,  by  whomsoever  forwarded. — (Baxendale  v.  The 
North  Devon  Railway  Co.,  30  L.  T.  Rep.  134.) 

CoPTRiQHT. — Injunction.— 'The  author  of  a  work,  hearing  that  an  edition 
was  being  brought  out  without  his  authority,  applied  for  an  injunction  against 
the  publication,  and  to  make  the  publisher  pay  over  the  gross  amount  received 
from  the  sale  of  any  copies,  and  to  deliver  over  any  copies  unsold.  By  sect. 
23  of  5  and  6  Vict.,  c.  45,  the  proprietor  of  the  copyright  is  entitled  to  sue  for 
the  recovery  of  all  copies  unlawfully  sold,  or  damages  for  the  detention  thereof, 
or  to  sue  for  damages  for  the  conversion  thereof.  V.  C.  Wood  held,  the  owner 
was  entitled  not  to  the  gross  proceeds,  but  the  net  profits  only  of  the  copies 
sold,  and  to  have  all  the  .unsold  copies  delivered  up  to  him,  without  making 
any  compensation  for  the  printing  ;  reserving  to  him  his  action  at  law  for 
damages  for  the  conversion. — (Delf  v.  Delamotte,  30  L.  T.  Rep.  129.) 
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THE  ABOLITION  OF  WRITTEN  PLEADING. 
DECLINE  OF  LAW  LEARNING  IN  SCOTLAND. 

Thc  late  Lord  Rntherfurd  was  a  man  of  whom  the  profession  of 
the  law  in  Scotland  might  well  be  prond.    If  he  had  spoken  in  the 
accent  of  Liord  Cockhnrn,  he  wonld  have  been  the  most  effective 
advocate  of  liis  time.    He  had  the  faculty  of  the  clearest  statement, 
united  with  the  most  comprehensive  and  accurate  knowledge  of  the 
Iaw.    His  Taried  accomplishments,  too,  were  not  confined  to  his 
profession.     'V\fith  general  literature  and  science  he  possessed  an 
acquaintance  so  great,  that  we  only  look  for  it  in  the  case  of  men 
to  whom  the  possession  of  fortune  has  given  leisure  and  opportunity, 
and  which,  in  the  case  of  one  overwhelmed  with  the  engrossing 
cares  of  professional  life,  excites  our  admiration  and  astonishment. 
Yet  all  this  has  passed  away  without  leaving  any  trace,  except  in 
the  fleeting  recollections  of  his  friends  and  contemporaries.    Another 
generation  will  see  his  name  in  the  lists  of  Lords-Advocates  and 
Lords  of  Session ;  but  there's  the  end  I    Of  his  learning  and  accom- 
plishments there  is  no  enduring  record  in  writings  or  judgments. 
He  lived  too  short  a  period  after  his  elevation  to  the  Bench  to 
achieve  a  reputation  as  a  judge.     In  this  he  has  only  had  the  fate 
of  George  Cranstoun,  of  whose  name  and  history  another  generation 
will  know  scarcely  anything.    In  neither  case  are  their  names  con- 
nected, as  counsel,  with  any  great  trial  of  such  interest  and  im- 
portance as  to  come  within  the  domain  of  general  history ;  and  the 
Acts  of  Parliament  of  which  Rntherfurd  was  the  author,  and  which 
are  partially  linked  with  his  name,  are  of  too  special  an  interest  to 
save  his  memoiy  from  "  the  tooth  of  Time  and  razure  of  Oblivion." 
It  is  of  one  of  these  Acts  that  we  are  now  to  speak — one  of  the 
innnmerable  Acts  which  have  been  directed  to  the  never-ending 
Inform  of  the  procedure  and  practice  of  the  Court  of  Session. 
Their  number  can  be  counted,   not  by  tens,   but  by  hundreds. 
Every  popular  outcry  produces  a  new  one;  and  each  new  Act 
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creates  its  own  train  of  evild,  to  be  again  removed  by  a  fresh  legis- 
lative start.  There  is  not,  in  truth,  a  more  dreary  chaos  in  the 
whole  range  of  Scottish  law,  than  the  legislation  applicable  to  the 
Supreme  Court  of  Scotland.  The  experience  of  a  lifetime  cannot 
master  the  thousand  arbitrary,  often  inconsistent  and  impracticable 
provisions,  embodied  in  Acts  of  Parliament,  Acts  of  Sederunt,  and 
thousands  of  decisions  on  points  of  practice  which  regulate  the  pro- 
cedure of  the  Court  of  Session.  The  energy  necessary  to  the  advo- 
cacy of  the  merits  of  a  case,  is  wasted  and  frittered  away  in  the 
endeavour  to  comprehend  the  forms  of  process ;  and  ruin  has  often 
overtaken  the  best  cause,  in  consequence  of  some  pitfall  as  to  the 

Eractice,  from  which  even  the  most  teamed  and  most  cautious  have 
een  unable  to  save  themselves.  It  is  high  time  that  this  discredit- 
able mass  of  inconsistent,  confused,  and  arbitrary  rules,  should  be 
superseded  by  a  General  Consolidation  Act,  which  would  do 
for  Scotland  what  has  been  done  for  the  Common  Law  Courts  of 
England,  and  which  the  legislators  of  New  York  recently  accora- 
pHshed  with  great  national  advantage. '  The  subject  is  one  worthy 
of  the  consideration  of  the  Government ;  and  if  the  Lord  Advocate, 
who  has  already  done  so  much  for  the  improvement  of  the  law,  only 
added  this  to  his  achievements,  he  would  secure  the  lasting  gratitude 
of  his  country,  and  be  entitled  to  the  foremost  place  in  the  rank  of 
law  reformers. 

In  the  year  1850  there  was  a  popular  clamour  against  the  court. 
Its  delays,  its  expense,  the  endless  appeals,  the  antiquated  formalities, 
were  the  subject  of  popular  indignation,  and  afiorded  capital  for 
several  radical  reformers.     Of  course,  therefore,  there  was  a  new 
Act  of  Parliament,  which  was  to  put  the  whole  machinery  right, 
and  to  remove  all  grievances  for  evermore.     We  got  it ;  and  since 
then  we  have  had  another ;  and  still  another  is  deqianded.     In  the 
Court  of  Session  Act  of  1850  there  were  many  provisions  which 
simplified  the  procedure,  and  removed  grievances  that  impeded  the 
action  of  justice.     Some  of  them  were  too  good  I     They  took  a  too 
hopeful  view  of  human  nature !    They  were  of  a  character  unfitted 
for  practical  life,  and  have,  in  consequence,  passed  into  oblivion. 
Among  these  is  the  provision  contained  in  the  50th  section,  whidi 
allowed  the  parties  to  choose  arbiters,  who  were  to  sit  as  a  jury, 
under  the  control  of  a  judge,  and  before  whom  counsel  were  to  plead. 
Tliis  was  a  favourite  idea  of  the  author  of  the  Act ;  but  it  has  never 
commended  itself  to  the  profession,  and  the  50th  section  has,  in  con- 
sequence, remained  a  dead  letter  to  this  hour.    No  case  has  ever 
been  tried  in  the  manner  allowed  by  it.     The  litigants  are  always 
too  suspicious  of  each  other  to  fix  on  the  men  of  skill.     What  one 
proposes,  the  other  opposes.    In  all  cases  where  a  trial  must  be  had, 
the  rough  course  of  a  common  jury,  selected  fix)m  men  turned  up  by 
the  ballot-box,  must  be  resortea  to ;  and  it  has  one  recommendation, 
that  if  not  the  safest,  it  is  at  all  times  the  cheapest. 

But  there  is  one  provision  in  this  celebrated  Act  of  1850  which 
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has  bad  more  inflaence  on  the  course  of  pleading  in  Scotland  than 
anj  other  enactment  which  has  become  law  for  a  hundred  years* 
From  the  time  of  the  institution  of  the  College  of  ilnstice,  pleading 
in  Scotland  was  carried  on  in  writing ;  ana  only  in  famous  cases 
was  there  an  oral  debate,  which  was  regarded  very  much  in  the  light 
of  a  cause  ceUbrtj  or  a  holiday  entertainment.     Ine  court  was  filled 
with  ladies,  to  see  Cranstoun  attitudinise,  or  hear  John  Clerk  abuse 
his  opponents  and  the  judges.  The  Lords  Ordinaries,  as  well  as  the 
Inner  House,  usually  disposed  of  cases  upon  printed  minutes  of 
debate,  prepared  and  delibepated  upon  at  chambers ;  and  thousands 
ofyolnmes,  wliich  nowoccupy  the  shelves  of  our  law  libraries,  testify 
to  the  learning  and  ability  with  which  these  pleadings  were  con- 
ducted.   All  this  has,  however,  now  passed  away.    It  occurred  to 
two  men,  deservedly  of  great  influence  m  the  profession — the  present 
Lord  Advocate  and  the  present  Dean  of  Faculty — that  the  system 
of  written  pleading  had  been  abused  ;  that  the  Lords  Ordinaries, 
whenever  they  met  with  difficulties,  ^^rushed  into  cases;''  and  that,  in 
consequence,  there  was  a  grievance  that  could  only  be  remedied  by 
taking  from  the  Lords  Ordinaries  all  power  of  ordering  minutes  of 
debate.    What  was  the  grievance  which  could  only  be  remedied  by 
snch  a  stem  enactment,  it  is  difficult  now  to  comprehend.     At  all 
events,  the  evils  which  have  resulted  from  the  remedy,  have  been 
ten  times  greater  than  any  which  existed  before  it.     The  influence, 
however,  of  these  lawyers — themselves  the  first  in  both  kinds  of 
pleading — was  great  with  Mr  Rutherfurd  ;  and  the  result  was  the 
14th  section  of  the  Court  of  Session  Act,  which  is  in  these  words : — 
^^  And  be  it  enacted,  that  it  shall  not  be  competent  to  the  Lord 
Ordinary  to  direct  cases  or  minutes  of  debate,  or  other  written  argu- 
ment, to  be  prepared  by  the  parties,  whether  for  the  use  of  himself 
or  of  the  Inner  House." 

These  four  lines  have  had  a  greater  influence  upon  the  pleading 
in  the  courts  of  Scotland  than  all  other  Acts  of  Parliament,  or  Acts 
of  Sederunt,  or  decisions  of  the  courts,  since  law  was  practised  as  a 
fcience  in  Scotland.  Under  their  operation  the  learning  of  the  law 
is  fast  disappearing.  It  is  true  that  the  Inner  House  has  not  been 
laid  expressly  under  interdict ;  but  the  spirit  of  the  enactment  has 
been  carried  out  there.  Since  it  became  law,  we  believe  that  not  a 
dozen  cases  have  occurred,  where  either  division  has  ordered  written 
pleadings,  however  difficult  the  subject  or  important  the  stake.  The 
debate  has  been  entirely  oral ;  and  no  one  who  looks  on  this  picture 
9nd  on  that — who  contrasts  the  reports  of  these  days  with  those  of 
fi^rmer  times — can  say  with  truth,  that  the  law  has  l>enefited  by  the 
change.  The  first  circumstance  that  strikes  one,  is  the  total  disap- 
pearance of  anything  like  general  learning  in  the  mode  in  which 
^ases  are  handled,  frothier,  and  Voet,  and  Vinnius,  and  the  Corpus 
Juris,  and  all  the  familiar  words  of  ancient  days,  occur  no  more, 
liisten  to  the  best  speeches  in  the  court,  and  you  ii  ear  nothing  in 
the  shape  of  reference  to  authority,  but  a  quotation     rom  a  speech 
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of  yesterday  delivered^  in  all  probability,  by  the  judge  to  whom  tlie 
address  is  made.  The  speecnes  are  admirable  ad  capiandum  ad- 
dresses upon  the  special  case,  without  any  reference  to  those  general 
principles  of  jurisprudence  familiar  to  the  great  advocates  and  judges 
who  have  reduced  the  law  of  Scotland  to  the  precision  of  a  ccKle. 
Open  the  Coipus  Juris  at  the  present  day,  before  any  of  the  Supreme 
Courts  of  ScotLind,  and  you  are  immediately  met  with  the  sneer, 
that  your  case  must  be  bad  indeed,  when  it  requires  such  authority. 
Even  the  sound  sense  of  Pothier,  and  the  practical  sagacity  of  Voet, 
'  can  no  longer  command  the  respectful  attention  with  which  they 
were  listened  to  of  yore.  Craig  is  worse  than  an  old  almanac ;  Stair 
even  is  antiquated ;  and  a  lawyer^s  library  in  modem  times  may  be 
safely  compressed  into  the  following  treatises,  viz. : — Any  treatise  on 
the  Bankrupt  Law,  Shand's  Practice,  Macfarlane  on  Issues,  Bar- 
clay's Justice  of  Peace,  the  Judicature  Act,  and  Act  of  Sederuot 
relative  thereto,  the  Court  of  Session  Act  of  1850,  the  Dedsions 
since  1841 — which  last,  however,  are  not  essentially  requisite,  if  the 

Earty  be  possessed  of  the  third  volume  of  Shaw's  Digest.    These 
ooks,  when  properly  handled,  are  the  whole  works  necessary  for 
the  law  library  of  a  working  lawyer  of  this  generation. 

The  reason  of  this  is  perfectly  obvious,  and  may  be  stated  under 
two  heads.  In  the  first  place,  although  every  person  of  education 
can  read  Latin  and  French,  it  does  not  follow  that  he  can  under- 
stand half  a  page  when  read  to  him  from  the  bar.  A  passage  of 
Voet,  perfectly  clear  and  intelligible  in  a  printed  minute  of  debate, 
becomes  a  mass  of  unintelligible  sounds  when  thrown  at  the  head  of 
a  judge,  even  by  a  counsel  who  speaks  it  in  the  best  manner  of  Ox- 
ford. To  read  aloud  a  page  of  Pothier  (except,  of  course,  when 
done  by  one  who  has  spent  the  long  vacation  in  or  about  the  Quartier 
Latin),  will  scarcely  be  ventured  upon  even  by  the  boldest  counsel 
who  is  driven  to  his  shifts  for  authority.  To  translate  it  into  Eng- 
lish at  the  bar,  is  a  tacit  acknowledgment  of  incapacity  which  no 
one  is  willing  to  make,  and  is  half  an  insult  to  the  judge,  who  is 
presumed  to  be  as  well  acquainted  with  the  language  of  the  autho- 
rity as  with  his  own.  Hence  it  has  necessarily  followed,  that  the 
conditions  for  the  proper  appreciation  of  Latin  and  French  autho- 
rities, no  longer  existing,  they  have  ceased  to  be  quoted ;  and  the 
works  of  Pothier  are  covered  in  the  library  of  every  Scottish  lawyer 
with  undisturbed  dust.  Some,  though  we  hope  few,  may  think  this 
an  advantage.  We  confess  that  we  look  on  it  as  one  of  the  greatest 
calamities  that  has  ever  overtaken  the  administration  of  justice  in 
Scotland.  It  must  necessarily  end  in  rendering  our  law  narrow, 
contracted,  technical,  and  provincial.  It  will  take  away  from  it  its 
great  chai*acteristic  of  being  a  6ode  the  least  encrusted  with  techni- 
calities, which  has  existed  among  European  nations  since  the  fall 
of  the  Roman  Empire.  And  this  result  is  the  more  to  be  deplored, 
that  it  occurs  at  a  time  when  the  English  courts  are  widening  the 
sources  from  which  they  derive  light  ror  their  decisions,  and  losing 
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that  character  of  technicality  which  renders  their  law  so  uninterest- 
iDgaad  nninteUigible  to  foreign  jurists. 

In  the  second  place,  we  have  been  guilty  of  the  gross  inconsistency 
of  aiwh'shing  written  pleadings,  and  yet  retaining  the  habits  which 
were  only  justifiable  when  that  system  was  in  existence.     Written 
pleading  is  intended  for  study  in  the  closet ;  oral  argument  for  the 
open  coart    But  under  the  present  practice,  we  have  the  defects  of 
both  sjTstems,  without  the  advantages  of  either.    In  opening  a  case  to 
the  court,  yon  are  soon  made  to  feel,  and  are  sometimes  told,  that  the 
judge  has  already  read  the  record, — that  is  to  say,  the  bare  statement 
of  fiicts;  and  already,  before  hearing  your  explanation  or  your 
argument,  you  soon  find  he  has  formed  his  opinion.     When  the  ar- 
gament  had  been  stated  in  detail  in  a  written  minute,  this  might 
We  been  endurable ;  but  when  the  argument  upon  which  the  con* 
n'ction  is  to  be  founded,  is  yet  to  be  heard,  there  could  not  be  a 
sTstem  more  calculated  to  create  dissatisfaction,  and  to  nourish  that 
irritation  which  keeps  up  the  never-ending  flow  of  appeals  to  the 
House  of  Lords.     Cfases  must  necessarily  be  often  misapprehended, 
often  at  least  half  understood ;  and  yet  the  judge  has  arrived  at  the 
positive  and  assured  conviction,  which  no  argument  or  authority 
can  shake.     We  forbear  to  describe  the  scene  which  follows  between 
the  court,  and  the  counsel  who  sees  that  his  case  is  lost,  and  that 
(to  use  the  too  oft-repeated  term)  ^'  a  bowling  out"  then  and  there 
v^ill  take  place  the  moment  he  can  be  stopped.     This  prejudging  of 
cases  is  the  necessary,  natural,  and  inevitable  result  of  a  previous 
study  of  these  records.    It  happens  with  all  judges.     We  complain 
not  of  men,  but  of  a  vicious  system.     And  what  is  worse,  you  have 
one  judge  who  has  read  all  ^is  papers — another  who  has  read  half 
of  them — and  another,  with  a  correct  apprehension  of  the  imper- 
fect system  under  which  we  now  act,  who  has  never  untied  the 
strings.     All  honour  to  the  last.    Perhaps  be  has  put  himself  in 
hetter  condition  for  administering  justice,  by  not  even  knowing  the 
names  of  the  parties,  before ;  on  the  day  of  hearing,  he  meets  their 
counsel  face  to  face,  and  learns  the  merits  or  demerits  of  the  suit 
from  their  lips.    It  necessarily  follows,  where  you  have  to  address  a 
court  not  alike  acquainted  with  or  ignorant  of  the  case,  that  that  one 
is  impatient  with  the  history  of  those  details  which  the  careful  study 
oflast  night  has  made  familiar  to  him,  and  which  are  impressed 
^ith  such  vivid   distinctness  on  his  memory.      The  judge  who 
has  yet  to  learn  the  facts  is  passive,  and  must  often  concur  in  a 
judgment  (especially  if  it  be  "  a  bowling  out")  which  has  followed 
upon  an  imperfect  statement  of  the  facts — imperfect  because  of  the 
erroneous  assumption  made  by  the  counsel,  that  all  are  upon  a  par 
with  the  judge  who  intimates  that  he  is  already  familiar  with  the 
facts. 

In  any  future  measure,  which  may  consolidate  into  a  system  the 
^rude  and  undigested  mass  which  constitutes  our  present  legislation 
<>n  practice,  we  submit  that  one  of  its  prominent  provisions  should  be 
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the  repeal  of  the  14th  section  of  the  Court  of  Session  Act  of  1850. 
That  enactment  was  supported  indeed  bj  the  two  eminent  counsel 
to  whom  we  have  referred ;  bat  it  was  condemned  unanimously  by 
the  largest  committee  of  the  Faculty  of  Advocates  that  ever  sat  on 
any  of  the  legislative  enactments  of  recent  years.  It  was  con- 
demned by  the  Writers  to  the  Signet ;  it  was  condemned  by  the 
other  legal  bodies  practising  before  the  Supreme  Courts.  The  re- 
monstrants were  informed  that  oral  argument  was  the  system  in 
force  in  England,  and  that  therefore  it  should  be  adopted  here. 
The  logic  of  this  was  not  quite  apparent ;  and  the  answer  given  to 
it  by  an  eminent  counsel  now  upon  the  bench  was  this : — "  It  may 
be  so,  but  which  system  is  the  oest  T  In  the  one  case,  you  have  a 
written  paper,  in  which  you  can  deliberately  trace  the  whole  law 
upon  the  subject,  and  exhibit  those  authorities  of  a  more  recondite 
character,  which  it  is  difficult  to  cite  in  an  oral  debate.  A  printed 
minute  is  cheaper  than  an  attendance  of  four  counsel  and  two 
agents ;  it  is  satisfactory  to  the  client,  who  finds  his  case  stated  in 
a  form  that  he  may, read,  though  he  may  perhaps  be  unable  to 
understand  it  all.  Oral  debate,  on  the  other  hand,  is  totally  unfitted 
for  all  that  class  of  cases  which  turn  upon  tracing  the  history  of  the 
law,  or  on  the  examination  of  a  multitude  of  decisions."  But  all 
remonstrance  was  in  vain ;  and  now,  after  the  experience  of  seven 
years,  we  do  not  suppose  that  the  conclusion  will  be  controverted, 
that  the  legislative  bar  to  written  pleading  in  the  Outer  House,  fol- 
lowed up  by  its  practical  abolition  in  the  Inner  House,  was  an  j 
error.  i 

In  what  we  have  now  written,  we  only  endeavour  to  give  expres- 
sion to  the  prevailing  opinion.  Our  demand  is  the  moderate  one 
stated  in  the  following  language  of  the  Faculty  of  Advocates : — 

^^  While  the  committee  think  that  some  restraint  should  be  put 
upon  the  present  system,  they  also  think  that  this  might  be  effected 
without  depriving  the  Lord  Ordinary  altogether  of  the  aid  of 
written  argument  in  any  case  where  he  considered  it  useful.  They 
would  propose  that  the  clause  should  stand  as  it  is,  in  so  far  as  it 
allows  the  Lord  Ordinary  to  report  to  the  Inner  House  without 
cases ;  that  it  should  be  competent  to  him  to  order  written  argu- 
ment for  himself;  but  it  should  not  be  competent  to  print  tnis 
argument  for  the  Inner  House,  unless  this  be  expressly  ordered, 
with  or  without  revisal,  by  the  Court,  after  the  case  has  been  heard. 
The  committee  think  it  right  to  state,  that  they  have  come  to  this 
conclusion  on  the  general  views,  that  the  judges  of  the  Inner  House 
should  not  be  held  to  have  formed  an  opinion  in  any  case,  until  the 
parties  have  been  heard  at  the  bar*^^  If  the  opinion  were  formed 
upon  minutes  of  debate,  we  humbly  think  there  would  be  little,  iF 
any,  ground  of  complaint.     It  is  the  system  of  forming  opinions 

*  Report  of  the  Committee  of  Faculty  to  consider  the  hill  to  facilitate  the  pro- 
cedure m  the  Court  of  Session  in  Scotland.     1849. 
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upon  no  argament  at  all,  that  creates  the  dissatisfaction  now  ezist- 
vng,  and  which  will  in  the  end  reduce  the  province  of  the  advocate 
to  a  mere  name. 

The  change  has  not  been  confined  to  the  supreme  courts.  The 
Sheriff  Court  Act  of  1853  introduced  the  system  of  oral  pleading 
there ;  and,  except  in  the  shape  of  one  reclaiming  petition,  written 
argument  is  prohibited.  The  result  has  been  much  the  same  as 
in  the  Court  of  Session ;  but  a  bad  judgment  bj  a  sheriff  can  be  set 
right  at  small  expense  in  an  advocation ;  while  a  bad  judgment  of 
the  Court  of  Session — or  a  judgment  given  where  a  man  thinks  he 
has  not  been  heard — ^and  so  gets  passionate  and  angry — cannot  be 
set  right  by  the  House  of  Lords,  without  the  expenditure  of  a  sum 
that  would  tocher  a  daughter,  or  set  a  son  up  in  business. 


ON  THE  LAW  OF  FRAUD  IN  CONTRACTS. 

{Continued  fram  p.  13.) 

When  a  man  is  €ciens  etprudensj  or  not  alleged  to  be  the  reverse, 
lesion  from  a  contract,  and  general  averments  of  circumvention,  will 
not  make  a  relevant  case. — (Kyle,  1832, 11  S.  87,  Maclagan,  1832, 
lis.  168.)  Neither,  by  our  law,  will  a  deed  be  reduced  on  facility 
and  lesion  merely.  In  Scott  (1798,  M.  4964),  a  testament  by  an 
old  man,  whose  memory  was  weakened  by  disease,  and  who  did  not 
fully  understand  the  conaequences  of  the  testament,  was  sustained, 
because  no  fraud  was  averred,  '^  and  something  less  than  insanity.*' 
In  Scott  (1825,  3  Mur.  518),  Lord  Pitmilly  laid  down  as  law  that 
facility  and  inadeouacy  of  consideration  were  not  sufficient  for  the 
^[edaction  of  a  deea ;  and  that  ^^  unless  a  party  is  in  such  a  state,  that 
if  he  ware  taken  before  a  jury  he  woula  be  cognosced  as  a  lunatic 
or  idiot,  he  is  held  capable  of  managing  his  own  affairs." 

But  this  doctrine  must  certainlv  be  received  with  some  qualifica- 
tion. For  it  must  be  admitted,  that  there  can  be  no  better  proof  of 
fraud  than  great  lesion  with  facility ;  and  it  is,  besides,  a  settled 
rule  that,  in  the  reduction  of  a  deed,  the  more  the  facility,  the  less 
the  fraud  necessary  to  be  proved,  and,  on  the  other  hand,  the  more 
fraud  the  less  facility. 

The  doctrine  kid  down  by  Lord  Wynford  would  probably  be 
held  as  a  sufficiently  correct  statement  of  the  law  of  Scotland  as 
well  as  of  England.  "  Those  who,"  he  says,  "  from  imbecility  of 
mind,  are  incapable  of  taking  care  of  themselves,  are  under  the 
special  protection  of  the  law.  The  strongest  mind  cannot  always 
contend  with  deceit  and  falsehood.  A  bargain,  therefore,  into 
which  a  weak  one  is  drawn,  under  the  influence  of  either  of  these, 
ought  not  to  be  held  valid.     ...     A  degree  of  weakness  of  in- 
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tellect,  far  below  lunacy,  if  coupled  with  other  circumstances  to 
show  that  the  weakness,  such  as  it  was,  had  been  taken  advantage 
o^  will  be  suflScient  to  set  aside  any  important  deed.  The  doctrine, 
therefore,  may  be  laid  down  as  generally  true,  that  the  acts  and 
contracts  of  persons  who  are  of  weak  understandings,  and  who  are 
thereby  liable  to  imposition,  will  be  held  void  in  courts  of  equity,  if 
the  nature  of  the  act  or  contract  justify  the  conclusion,  that  the 
party  has  not  exercised  a  deliberate  judgment,  but  that  he  has  been 
imposed  upon,  circumvented,  and  overcome,  by  cunning  artifice,  or 
undue  influence," — (Blackford  v.  Christison,  1  Knapp  K.  77.) 

The  incapacity  of  a  party  is  to  be  considered  not  abstractly,  but 
in  relation  to  the  deed  which  he  has  executed.  As  a  general  rule, 
it  requires  more  capacity  to  execute  a  contract  than  a  testament ; 
and,  therefore,  a  contract  may  be  set  aside  though  the  degree  of 
facility  proved  be  not  su£Scient  for  the  reduction  of  a  testament. — 
(Watson,  1825,  4  S.,  200.  Aff.  1827,  2  W.  &  S.,  648.  Dewar, 
1836,  14  S.,  1132.     Howe,  1842,  4  D.,  1184.) 

Contracts  granted  under  the  influence  of  temporary  insanity 
are  null,  as  wanting  consent.  In  regard  to  contracts  entered  into  in 
a  state  of  intoxication,  it  seems  reasonable  that  a  distinction  should 
be  taken  between  those  granted  by  a  man  when  in  excessive  and 
utter  intoxication,  in  which  case  there  cannot  possibly  be  consent, 
and  those  granted  when  the  intoxication  is  not  so  great,  inducing 
rashness  and  inconsideration  merely,  in  which  latter  case  the  party 
has  himself  to  blame.— (Jardine,  1803,  M.,  684.  Hunter,  1804, 
M.  686.)  But  it  would  rather  appear,  that  if  one  man  make  an- 
other drunk^  in  order  the  more  easily  to  induce  him  to  sign  a  deed 
to  his  prejudice,  the  deed  will  be  reducible  as  induced  by  fraud. — 
(Stair,  More's  notes,  lix.) 

A  man  is  liable  only  for  his  own  fraud  and  not  for  the  fraud  of 
another ;  culpa  tenet  suos  auctores.  And,  on  the  other  hand,  if  a 
man  commit  fraud,  he  is  liable  for  the  consequences,  whether  the 
fraud  be  intended  to  benefit  himself  or  not,  or  wnether  he  be  a  party 
to  the  transaction  which  is  induced  by  his  fraud. — (Watson,  1825, 
4  S.,  200.)  In  some  cases  a  man  may  even  be  liable  for  the  conse- 
quences resulting  from  the  fraud  of  another ;  if,  knowing  that  fraud 
he  conceal  or  do  not  disclose  it,  in  accordance  with  the  maxim, 
fraus  est  celare  fraudem.  The  rule  that  a  man  is  liable  only  for 
his  own  frauds,  is  subject  to  the  exception,  that  he  will  in  general 
be  liable  for  the  fraud  of  his  agent  in  the  business  which  he  has 
intrusted  to  him.  The  maxim  will  then  apply,  quifacit  per  alium 
facit  per  ee.  A  man  will  thus  be  liable  for  the  consequences  of  his 
own  frauds,  committed  by  the  means  and  hand  of  his  agent,  or  for 
the  personal  firaud  of  his  agent  acting  for  him ;  and,  probably,  even 
although  the  agent's  fraud  be  against  the  orders  of  his  principal,  at 
least  in  some  cases ;  as,  for  instance,  if  a  servant  in  selling  a  horee, 
whose  faults  his  master  had  told  him  to  disclose,  should  fraudulently 
conceal  them  or  misrepresent  on  the  subject ;  because,  if  somebody 
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must  lose  by  a  firaad,  it  seems  more  equitable  that  he  should  lose 
who  trusted  the  ageut,  and  must  be  supposed  to  have  had  the  means 
of  knowing  his  character,  than  a  third  party,  who  may  know  nothing 
of  the  agent  except  that  he  represented  his  employer;  nor  can  a 
man  have  the  benefit  of  a  fraud  while  he  repudiates  the  act  from 
which  the  benefit  arose. — (Addison  on  Contracts,  p.  632.  Pothier 
on  Obligations,  vol.  i.,  p.  60;  Part  i.,  Ch.  1,  Sect,  i.,  Art.  5, 
No.  79.) 

On  the  effect  of  fraud  on  the  creditors  or  bon&  fide  and  onerous 
assignees  of  the  party  guilty  of  the  fraud,  it  seems  unnecessary  to 
do  more  than  refer  to  the  elaborate  opinions  of  the  majority  of 
the  judges,  in  the  important  case  of  Mansfield  v.  Walker,  in  which 
the  whole  subject  was  reviewed  and  carefully  considered.  The 
substance  of  these  opinions  appears  to  be  as  follows : — 

When  the  subject  matter  of  the  contract  is  feudal,  and  the 
title  complete,  a  bona  fide  and  onerous  purchaser  from  the  party 
who  committed  the  fraud,  cannot  be  affected  by  anything  not 
appearing  on  the  record ;  neither  are  creditors  liable  to  latent  ob- 
jections, unless  they  render  null  and  vitiate  the  constitution  of  the 
contract. 

The  subject  matter  of  the  contract  may  be  an  incorporeal  right  or 
a  moveable ;  in  either  case,  the  title  of  a  bona  fide  and  onerous  pur- 
chaser can  be  defeated  only  by  a  Mes  realu  in  the  original  con- 
tract, such  as  forgery ;  the  rule  of  '^  tantum  et  tale"  which  some  of 
the  older  authorities  seem  to  support,  cannot,  in  that  case,  be  stated 
as  law,  to  any  greater  extent.  The  plea  of  dolus  dans  locmn  con- 
tractui  is  a  good  plea  against  the  creditors  of  the  party  who  com- 
mitted the  f^aud;  but  no  obligation  or  personal' exception  which 
may  be  pleadable  against  him,  if  it  does  not  amount  to  dolus  dans 
locum  contractui,  can  be  pleaded  against  either  the  bon&  fide  onerous 
assignee  or  the  creditors. — (Bedfeame,  June  1,  1813;  1  Dow,  50. 
Gordon,  1824,  21  F.  C,  444.  Mansfield,  1833,  11  S.  811 :  Aff. 
1835 ;  1  Sh.  and  M^L.,  203.) 

Bemedy  against  fraud  may  be  by  reduction  of  the  deed  or  trans- 
action induced  by  it,  by  action  of  damages  or  by  defence. — (Oliver, 
Feb.  I,  1840 ;  2  D.,  518.  Ersk.,  3,  i.  16.)  It  has  been  laid  down 
that  proof  of  greater  fraud  and  injury  will  be  required  to  set  aside  a 
completed  transaction,  than  to  set  aside  or  refuse  implement  to  a 
contract  not  completed.  "  There  is  a  very  great  difference  between 
a  matter  executory  and  a  matter  executed.  Thus,  for  instance,  if 
you  have  a  bill  for  a  specific  performance,  much  less  misrepresenta- 
tion and  fraud  may  be  necessary  to  answer  that  bill,  and  to  call 
npon  the  court  to  refuse  to  decree  specific  performance,  than  would 
be  required,  afler  execution  of  the  contract,  to  set  it  aside.  Afler 
the  contract  is  executed,  it  would  require  a  great  deal  more 
stringent  proof  of  fraud,  dolus  dans  locum  contractu^  to  set  aside 
an  executed  contract,  than  would  be  required  to  prevent  specific 

TOL.  n. — VO.  XXV.  rfiSRUART  1858.  H 


58  ON  THE  LAW  OF  FRAUD  IN  CONTBACT8.  [Feb. 

perfonnance,  if  the  matter  had  rested  in  fieri,  and  had  been  exe- 
cotory  merely.'* — Per  Lord  Brougham  in  Bumeas,  18499  7  Bell's 
App.,  541. 

it  has  been  already  noticed  that^  in  libelling  an  action  on  fraud, 
the  court  require  great  minuteness  and  precision  in  the  ayerments 
of  the  facts  which  are  alleged  to  have  constituted  the  fraud.    Not 
only  must  the  general  ground  of  action  support  the  conclusions,  but 
the  facts  averred  must  support  the  general  ground  of  action.    In 
this  respect,  actions  on  fraud  are  broadly  distinguished,  and  are 
quite  exceptional  from  the  ordinary  run  of  actions.     Thus,  a  series 
of  letters,  not  of  themselves  showing  fraud,  cannot  be  raised  into  a 
relevant  ground  of  action,  by  a  general  averment  that  they  were 
concocted  and  written  with  fraudulent  intention.     Where  no  defect 
in  the  capacity  of  the  person  defrauded  is  alleged,  ^^  it  is  a  funda* 
mental  rule  of  practice,  in  all  cases  of  iraud,  that  the  facts  relied  on 
must  be  so  stated  as  to  enable  the  court  to  judge  ivhether,  if  proved 
precisely  as  stated,  they  truly  amount  to  fraud."     ^  No  man  is 
entitled  to  charge  another  with  fraud  without  knowing  in  what 
the  fraud  consists,  and  if  he  knows,  he  can  have  no  aifficulty  in 
stating  it.** — (Per  Lord  Deas  in  Leslie  v.  Lumsden.)     And,  on  the 
same  principle  on  which  the  court  requires,  in  cases  of  fraud,  ^  a 
very  aifferent  specification  of  facts  from  what  they  do  in  ordinary 
cases ;"  they  ^  nave  also  been  in  the  habit  of  requiring  that  the  rele- 
vancy of  these  facts  shall  be  clear,  before  a  charge  so  gravely  affect- 
ing character  shall  go  to  a  jury." — (Lord  Deas  in  Gillespie  v.  Bus- 
sel  and  Son,  July  1857,  19  D.    Shedden,  1852,  24  Jur.,  331. 
Leslie,  1856,  18  D.,  1046.    National  Exchange  Co.  of  Glasgow, 
1855,  2  Macqueen,  103.    Gillespie,  1856,  18  D.,  680 :  and  Gil- 
lespie, 1857,  19  D.) 

An  averment  of  fraud  by  concealment,  without  an  averment  of 

duty  to  disclose,  is  irrelevant (Lrvine,  1850,  7  Bell's  App.  186.) 

An  averment  of  undue  misrepresentation  and  concealment,  is  not 
necessarily  an  averment  of  moral  fraud,  it  covers  the  case  of  legal 
fraud  also. — (Railton,  1844,  3  Bell's  App.  56.)  An  averment  of 
misrepresentation  only,  is  not  an  averment  of  moral  fraud  at  all. — 
(Oliver,  1840;  2  D.,  518.) 

An  averment  of  fimud  lets  in  iprootprout  dejure. — (Moses,  1773, 
M.  12852) — ^but  the  fraud  is  not  to  be  presumed,  but  must  be  clearly 
provod.  This  is  necessary  on  account  of  the  frequently  uncertain, 
indefinite,  and  doubtful  nature  of  fraud,  the  great  inequalities  of 
prices,  the  personal  prejudice  and  bias  apt  to  be  created  by  such 
cases,  and  tne  propriety  of  not  permitting  a  man's  character  to  be 
rashly  assailed  on  insufficient  grounds.  Our  law  has  not  adopted 
the  maxim  ea>  re  presumitur  dolus. — (Nisbet,  1698,  M.  4872.) 
Yet,  there  have  been  special  cases  in  which,  on  account  of  the  rela- 
tions of  the  parties,  or  the  circumstances  of  the  party  defirauded,  as 
in  cases  of  extortion  under  pressure  of  pecuniary  difiiculties,  or  of 
fraud  when  the  parties  are  in  confidential  relations,  where  this  rule 
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seems  to  have  been  acted  on.— (Taylor^  182iy  S  Sh.  App.,  254. 
Leiper,  1822,  1  S.  591.    Ewen,  1830,  4  W.  and  S.  346.) 

Tliat  the  party  raising  an  action  on  the  eroond  of  fraud  was  him- 
self pscticipant  in  the  fraud,  is  a  sufficient  defence,— (M'Ghie,  1829, 
7  &  797), — or  that  the  party  complaining,  was  also  guilty  of  fraud 
a^nst  ue  other  party  m  the  transaction  complained  of;  as,  for 
iostanc^  if  both  misrepresented,  or,  each  being  only  partially  in- 
formed, abstained  from  disclosure.  Yet,  no  doubt,  it  will  be  neces- 
sary to  take  into  account  differences  in  degree  of  blame ;  as^  for 
instance,  in  the  case  of  two  parties  participant  in  a  fraud,  if  they  be 
not  on  an  equal  fix>ting,  and  the  one  coerce  or  exert  undue  influ- 
ence over  the  other,  the  latter  will  probably  have  relief  if  he  suffer 
damage  in  consequence,  although  his  own  conduct  may  not  be  per- 
fectly free  from  olame.  That  the  party  would  have  entered  mto 
the  contract,  whether  there  was  fraud  or  no  (thoueh  this  will  not 
often  be  capable  of  proof,  except  as  inference  from  the  immateriality 
of  the  matter  affected  by  the  fraud),  that  he  discovered  the  fraud, 
snd  yet  proceeded  with  the  contract,  that  the  fraud  was  subsequent 
to  the  contract,  that  the  party  homologated  the  contract  after  dis- 
covering the  fraud,  are  all  conclusive  answers  to  an  action  on  fraud. 
—(Irvine,  1850,  7  Bell's  App.  186.  National  Exchange  Co.  of 
Glasgow,  1854,  16  D.  1086.  Rigp,  1776;  M.  voce  Fraud,  App. 
No.  2.)  But  mere  mora  of  any  duration  is  no  defence.  *^Iso 
length  of  time  can  prevent  the  unkennelling  of  fraud."  If  the 
puty  complaining  of  the  fraud  has  unduly  delayed  to  bring  his 
^on,  that  will  subject  him  to  suspicion,  and  his  case  will  be 
narrowly  watched ;  but,  on  the  other  hand,  if  the  delay  was  only 
hecanse  the  fraud  was  not  discovered,  then  it  is  in  truth  an  aggra* 
vation  of  the  injury  done.  '^  Every  delay  arising  from  a  fraud  adds 
^  its  injustice)  and  multiplies  the  oppression.  — (Irvine,  ut  sup. 
Shedden,  ut  sup.  Leslie,  ut  sup.  Alden  v.  Gregory,  2  Eden.  285. 
Cotterel  v.  Purchase,  1  Ves.  Jun.  160.) 

On  the  whole,  it  appears  that,  according  to  the  law  of  fraud  in 
contracts,  contracting  parties  are  considered  as  divided  into  two 
classes — those  who  are  of  ordinary  intellect,  and  those  whose  mental 
imbecility,  permanent  or  casual,  lays  them  peculiarly  open  to  im- 
position. The  law  affords  redress  to  the  latter  in  most  cases,  if 
tbey  enter  into  transactions  to  their  lesion,  and  if  the  nature  of  the 
transactions  or  the  greatness  of  the  lesion  indicate  that  an  unfair 
advantage  has  been  taken  of  their  facility.  The  law  presumes  that 
contracting  parties  who  do  not  come  under  this  class,  are  capable 
of  protectmg  their  own  interests,  and,  if  they  are  defrauded,  their 
remedy  is  to  some  extent  limited.  Such  cases  are  not  to  be  con- 
sidered by  themselves,  but  in  reference  to  general  interests ;  thev 
sboald  be  brought  under  some  definition  or  categoxy  of  fraud. 
Regard  must  be  bad  to  the  necessity  of  maintaining  tne  finality  and 
secarity  of  concluded  transactions,  as  essential  to  the  existence  of 
commerce,  to  the  impossibility  of  determining,  in  many  cases,  whether 
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or  not  there  has  been  any  departure  from  strict  honesty,  to  the  great 
risk  of  practically  injuring  the  honest  and  affording  assistance  to 
jraud  if  the  rule  were  drawn  too  strictly,  to  the  bad  effect  which  would 
follow,  if  men  in  business  were  relieved  from  the  necessity  of  relying 
on  their  own  caution,  industry,  and  knowledge,  to  the  impractica- 
bility and  absurdity  of  attempting  to  protect  from  loss  those  who 
are  negligent  of  their  own  affairs,  and  to  the  necessity  of  preventing 
rash  and  unfounded  charges  against  character. 

Proceeding  on  these  principles,  the  law  further  protects  parties, 
who,  from  their  social  position  or  from  the  force  of  circumstances, 
are  under  the  influence  of  others,  examines  their  deeds  carefully, 
and  exacts  the  strictest  good  faith.  The  law  further  affords  pro- 
tection to  confidence  reposed  warrantably,  either  because  reposed 
in  near  relatives,  or  on  account  of  the  confidence  implied  in,  and 
necessary  to,  certain  professional  and  social  relations,  or  arising  from 
the  nature  of  certain  contracts,  by  imposing  on  the  party  trusted, 
the  legal  duty  of  disclosing  all  the  circumstances  material  to  the 
transaction,  and  b}'  holding  non*disclosure  to  be  legal  fraud  ;  or  in 
cases  in  which  fraud  would  be  peculiarly  easy  of  commission  or  difii- 
cult  of  detection,  and  of  a  general  tendency  more  than  ordinarily 
injurious,  by  the  preventive  measure  of  declaring  the  parties  in- 
capable, to  a  certain  extent,  of  contracting,  or  by  declaring  that 
certain  deeds  between  them  shall  be  invalid  or  revocable. 

But,  in  the  general  case,  it  is  only  when  a  man  is  in  possession  of 
exclusive  information,  or  when  reliance  for  information  is  explicitly 
reposed  in  him,  that  there  lies  on  him  any  legal  duty  of  disclosure. 
He  may  use  the  advantages  which  chance  or  skill  puts  in  his  power. 
But  ^^  industrious  concealment,"  devices  for  confirming  known  error, 
for  preventing  the  party  from  acquiring  information,  or  positive  mis- 
representation will,  in  general,  be  sufficient  ground  for  the  reduction 
of  a  deed  or  transaction.  Not,  however,  misrepresentation  of  the 
quality  or  value  of  a  thing,  or  of  any  one's  motives,  expectations,  or 
opinions  about  a  bargain.  In  sales,  the  maxim,  caveat  emptor, 
governs  these  latter  cases. 

In  all  reductions  on  the  ground  of  fraud,  it  must  be  clearly 
proved  that  the  fraud  was  committed  before  the  date  of  the  con- 
tract, was  of  importance  to  the  contract,  inductive  of  it,  and  the  act 
of  the  party  from  whom  redress  is  demanded,  and,  in  general,  the 
circumstances  must  be  stated  in  detail.  For  the  rest,  the  law 
affords  all  facilities  of  process,  and  by  evidence,  for  the  detection  of 
fraud ;  and  no  delay  can  affect  the  claims  of  a  party  defrauded^ 
except  in  so  far  as  his  evidence  has  been  lost  in  consequence,  or  to 
the  extent  to  which  the  party  accused  may  seem  entitled  to  plead 
that  the  evidence  for  the  defence  has  been  lost  also. 

In  the  foregoing  brief  and  meagre  outline  of  the  more  important 
rules  of  the  law  of  fraud,  as  they  seem  to  have  been  settled  in  the 
Courts  of  Scotland,  fraud,  as  inducing  and  affecting  settlements, 

5  been  mentioned  only  incidentally,  and  by  way  of  illustration ; 
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and  the  important  branch  of  law  relating  to  fraud  on  creditors,  by 
sales  retenta  possessioiiej  by  deeds  to  conjunct  and  confident  persons, 
or  executed  on  the  verge  of  bankruptcy  or  otherwise,  have  not  been 
referred  to  at  all.  Neither  appeared  to  come  within  the  scope 
of  the  subject  treated  of,  ana  no  branch  of  law  has  been  more 
thoroQghly  investigated  than  the  principles  which  regulate  questions 
arising  out  of  fraud  against  creditors. 


THE  NEW  STATUTE  LAW. 
THE  REGISTRATION  OF  LONG  LEASES  ACT.^ 

This  statute  creates  so  many  important  changes  in  leasehold  pro- 
perty, that  we  propose  to  examine  its  provisions  irf  detail.  Its 
object — in  the  absence  of  any  preamble  setting  it  forth — may  be 
generally  stated  to  be,  to  confer  certain  privileges  on  certain  leases, 
on  oompliance  with  its  terms ;  and  that  registration  is  not  rendered 
necessary,  save  "  for  the  purposes  of  the  Act"  (sec.  2). 

1.  What  Leases  may  be  Kegistered. — 1.  Lease  must  heprobar> 
tire, — No  lease  can  be  registered,  under  this  Act,  except  it  is  proba- 
tive, sec.  1.  A  lease  probative  against  one  of  the  parties  only, 
whether  landlord  or  tenant,  would  not  come  under  the  designation 
^'  probative  lease,"  even  though  valid  as  a  contract  against  both. 
On  the  other  hand,  a  lease,  in  which  several  parties  are  named  as 
tenants,  might  be  held  to  be  a  probative  lease,  tl^ugh  only  signed 
by  one  of  them  and  the  landlord — there  being,  in  this  case,  exfacie^ 
a  lease  probative  against  both  a  landlord  and  tenant.  The  question, 
whether  or  not  it  would  bind  the  parties,  would  depend  upon  cir- 
cumstances, and  would  not  be  affected  by  its  registration. 

2.  Ledse  must  endure  for  thirty-oHe  years, — The  Act  does  not 
apply  to  leases  for  periods  less  than  thirty-one  years.  But,  by  sec. 
17,  '^Leases  containing  an  obligation  upon  the  granter  to  renew 
the  same  from  time  to  time,  at  fixed  periods,  or  upon  the  termina- 
tion of  a  life  or  lives,  or  otherwise,  shall  be  deemea  leases  within  the 
meaning  of  this  Act,  and  registerable  as  such,  provided  such  leases 
shall,  by  the  terms  of  such  obligation,  be  renewable  from  time  to 
time,  so  as  to  endure  for  a  period  of  thirty-one  years  or  upwards." 

The  meaning  of  this  enactment  is  by  no  means  clear ;  but  it 
seems  to  be  this — that,  where  a  granter  of  a  lease  (that  is,  a  land- 
lord) is  so  bound  to  renew  a  lease,  that  the  tenant  has  it  in  his 
power  to  make  the  lease  endure  for  thirty-one  years,  the  lease  is 
registerable.  In  the  case  of  an  obligation  to  renew  a  lease  for  a 
period  less  than  thirty-one  years,  after  a  liferent,  it  is  thought  that 

^  **  An  Act  to  provide  for  the  Registration  of  Long  Leases  in  Scotland,  and 
Assignation  thereof. — {lOth  Aufftut  1867.) 
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the  doabtM  endurance  of  the  liferent  woold  prevent  the  tenant 
from  taking  the  benefit  of  this  clause,  because,  by  the  terms  of  the 
obligation  to  renew,  it  does  not  appear  that  the  tenant  has  it  in  bis 
power  to  make  it  endure  for  thirty-one  jears.  Whether  such  a 
lease  may  be  registered  after  the  liferent  is  over,  and  a  renewal 
obtained  for  a  period  which,  together  with  the  liferent,  will  make 
the  lease  a  lease  for  thirty-one  years,  may  be  doubted.  On  the 
one  hand,  it  may  be  said  that  the  terms  of  the  obligation  do  not 
import  an  obligation  for  thirty-one  years ;  and,  on  the  other,  that  it 
is  m  terms  of  the  obligation  that  the  lease  has  been  renewed,  ^^  so 
as  to  endure  for  thirty-one  years.*'  In  estimating  the  period  of 
endurance,  either  the  liferent  is  to  be  taken  into  account,  or  it  is 
not.  If  it  is  not,  the  only  effect  of  the  clause  is  to  make  the  lease 
registerable  during  the  currency  of  the  liferent,  and  while  it  is  yet 
doubtful  whether  it  will  be  renewed. 

3.  Extent  vf  subjects  fe^.— -No  leases  executed  before  the  date  of 
the  Act  are  excluded  from  registration,  in  respect  of  the  extent  of 
the  subjects  let. 

Leases  executed  after  the  date  of  the  Act  (except  leases  of  mines, 
minerals,  or  burgage  subjects),  must  not  extend  to  more  than  fifty 
acres.    Sec.  18. 

Leases  executed  after  the  date  of  the  Act,  in  terms  of  an  obliga- 
tion to  renew,  contained  in  a  lease  dated  before  the  Act,  are  held  to 
be  in  the  same  position  as  leases  dated  before  the  Act. 
.  4.  Name  and  extent  of  lands  to  be  mentioned  in  certain  leases. — ^In 
leases  of  subjects  not  burgage^  executed  after  the  passing  of  the  Act, 
the  name  of  the  lands,  of  which  the  subjects  let  consist  or  form  a 
part,  must  he  mentioned. 

The  extent  of  subjects  let  must  also  be  mentioned  in  future  leases 
(except  those  of  burgage  subjects,  and  of  mines  and  minerals). 

Leases  executed  after  the  Act,  in  terms  of  an  obligation  to  renew, 
contained  in  a  lease  dated  prior  to  the  Act,  are  held  to  be  prior  to  the 
Act.  Sec.  18.  On  this  section  we  may  remark,  that  an  error  occurs 
in  the  rubric,  in  so  far  as  it  states  that  a  lease  is  not  to  be  registerable 
'^  where  name  of  lands  and  boundaries  not  given;"  whereas  the 
expression  in  the  clause  itself  requires  only  the  name  and  ^^  extent  of 
the  land  let"  to  be  set  forth. 

11.  Keoistration. — 1.  Registers. — Leases  of  subjects  not  held 
by  burgage  tenure  may  be  registered  either  in  the  General  Register 
of  Sasines,  or  in  the  Particular  Register  of  Sasines,  for  the  district 
in  which  the  lands  or  heritages  are  situated.  Leases  of  subjects 
held  by  burgage  tenure  must  be  recorded  in  the  ^^  Burgh  Register 
of  Sasines"  of  the  burgh  where  they  are  situated.  Leases  of  sub- 
jects within  burgh,  not  held  by  burgage  tenure,  must  be  recorded 
either  in  the  General  Register  or  in  the  Particular  Register  for  the 
district  in  which  they  are  situated. 

Assignations  and  other  writs  must  be  recorded  in  the  Register  in 
which  the  lease  to  which  they  refer  has  been  recorded ;  so  that,  if 
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a  lease  has  been  recorded  in  the  Particular  Segtster,  the  regiatration 
of  an  assignation  in  the  Greneral  Register  would  be  ineffectual,  and 
vici  Vina.  This  provision  will  save  the  necessity  of  searching  the 
two  Segisters  for  assignations,  or  burdens  on  a  lease,  when  it  is 
ifloirn  in  which  Register  the  lease  has  been  recorded. 

2.ModeofIisgi9teiiiig — Certificate — Date. — Section  15  directs  that, 
on  any  writ  being  presented  for  registration  under  this  Act,  it  ^'  shall 
be  forthwith  shortly  entered  in  the  Minute  Book  of  the  Register,  in 
common  form,  and  shall,  with  all  due  dispatch,  be  fully  r^stcnred 
in  the  Register  Book,  and  thereafter  re-delivered  to  the  parties,  with 
certificates  of  due  regiatration  thereon,  which  shall  be  probative  of 
fioch  registration ;  such  certificates  specifying  the  date  of  presentation, 
and  the  book  and  folio  in  which  the  engrossment  has  been  made,  and 
being  subscribed  by  the  Keeper  of  the  Register;  and  the  date  of  entry 
in  the  Minute  Book  shall  be  held  to  be  the  date  of  registration." 
'  The  intention  of  this  clause  is  evidently  to  make  rules  for  the  regis- 
tration of  leases,  similar  to  those  existing  for  the  registration  of  sasinea* 
Entry  in  the  Minute  Book  is  to  be  made  forthwith,  and  is  to  be 
held  to  be  the  date  of  registration.  It  is  the  practice  at  present  to 
enter  writs  Resented  for  registration  in  the  Register  of  Sasines, 
first  in  the  J?resentation  Book,  from  which  the  Minute  Book  is 
afterwards  made  up. 

A  question  mi^iht  be  raised  by  a  party  presenting  a  lease,  and 
insisting  upon  its  being  ^'  forthwith"  entered  in  the  Minute  Book  in 
common  form,  in  terms  of  the  statute.  The  word  "  forthwith"  may 
hear  different  interpretations ;  but  here  it  evidently  means  "at  once," 
and  stands  contrasted  with  the  "all  due  dispatch,"  which  is  to  be 
iised  in  getting  the  deed  recorded.  The  woras,  "  in  common  form," 
appear  to  relate  to  the  form  of  the  entry  itself,  not  to  the  form  of 
procedure  of  which  the  entry  is  a  part.  It  is  to  be  observed,  that  it  is 
the  date  of  entry  in  the  Minute  Book,  and  not  the  date  of  presenta- 
tiOD,  which  is  to  be  the  date  of  registration.  An  entry  thus  made 
in  the  Minute  Book,  would  efifectually  cut  out  a  lease  entered  in  the 
I^r^ntaUon  Book  of  an  earlier  date,  not  yet  entered  in  the  Minute 
^k;  for,  though  this  first  presented  lease  might  be  entered  in  the 
Minute  Book  as  presented  of  an  earlier  date  than  the  lease  standing 
Wore  it  in  the  Minute  Book,  it  is  not  the  date  which  the  entry  in 
the  Minute  Book  bears  to  have  been  the  date  of  presentation,  but 
Its  own  date,  which  determines  the  date  of  registration. 

A  similar  question  might  be  raised,  by  a  lease  being  entered  in 
the  Minute  Book  of  a  Particular  Register  before  one  sooner  pre- 
sented at  the  General  Register  had  been  entered  in  the  Minute 
Book  of  that  Register. 

The  only  doubt  seems  to  be,  whether  the  Presentation  Book  can 
he  held  to  be  part  of  the  Minute  Book.  If  the  entry  in  the  Pre- 
sentation Book  is  to  be  held  to  be  an  entry  in  the  Minute  Book,  to 
the  effect  of  fixing  the  date  of  regiatration,  it  must  be  held  to  be 
the  statutory  entry  in  the  Minute  Book ;  and  if  so,  it  will  be 


64  THE  NEW  STATUTE  LAW.  [Feb. 

effectual  for  all  purposes,  and  a  lease  may  be  effectually  registered 
without  being  entered  in  the  regular  Minute  Book  at  all.  On  the 
other  hand,  if  the  entry  in  the  formal  Minute  Book  is  to  be  held  to 
be  the  statutory  one,  the  Presentation  Book  has  no  legal  value. 
Instruments  of  sasine,  etc.,  are  in  a  different  position,  because  the 
date  of  presentation^  as  certified  by  the  Minute  Book,  not  the  date 
of  entiy  in  the  Minute  Book,  is,  in  their  case,  the  test  of  priority. 
That  the  statute  now  under  consideration,  intends  the  date  of  pre- 
sentation to  be  the  same  as  the  date  of  entry,  is  obvious ;  for  it 
requires  the  certificate  of  registration  to  contain  the  date  of  presenta-* 
tion*  The  course  which  the  statute  contemplates,  and  the  safe  course, 
is,  to  enter  the  leases  and  relative  writs  at  once  in  the  formal  Minute 
Book,  on  presentation.  This  will,  no  doubt,  give  them  a  precedence 
in  the  Minute  Book  over  sasines  and  other  writs  waiting  their  torn 
in  the  Premutation  Book,  if  it  is  to  be  continued ;  but  these  writs 
will  not  suffer,  because  their  validity  is  determined  by  the  date  of 
presentation. 

III.  Effect  of  Registbation.— Sec.  2  contains  the  leading 
provisions  of  the  statute.    It  is  in  these  terms : — 

Leases  registerable  under  this  Act,  and  ralid  and  binding  as  in  a  question 
with  the  granters  thereof,  which  shall  have  been  duly  recorded  as  herein  pn>* 
Tided,  at  or  subsequent  to  the  date  of  entry  therein  stipulated,  shall,  by  virtue 
of  such  registration,  be  effectual  against  any  singular  successor  in  the  lands 
and  heritages  thereby  let,  whose  infeftment  is  posterior  in  date  to  the  date  of 
such  registration :  Provided  always,  that,  except  for  the  purposes  of  this  Act, 
it  shall  not  be  necessary  to  record  any  such  lease  as  aforesaid  ;  but  that  all 
such  leases  which  would,  under  the  existing  law  prior  to  the  pasdng  of  thifl 
Act,  have  been  valid  and  effectual  against  any  such  singular  successor  as 
aforesaid,  shall,  though  not  recorded,  be  valid  and  effectual  against  such  singu- 
lar successor,  as  well  as  against  the  granters  of  the  said  leases. 

Before  considering  this  enactment  in  detail,  it  may  be  well  to 
consider  its  effect  generally.  It  confers  a  privilege  on  certain  leases, 
on  their  being  recorded ;  and  it  declares  that  leases,  the  holders  of 
which  do  not  seek  to  avail  themselves  of  the  privileges  of  the  Act, 
need  not  be  recorded. 

The  privilege  which  this  clause  confers,  is  validity  against  singu' 
lar  successors^  and  nothing  more.  Certain  written  leases,  not  being 
protected  bv  the  Act  144i^,  c.  17,  are  only  effectual  against  the 

f  ranter  and  his  heirs.  They  are  effectual  as  personal  contracts, 
ut  confer  no  right  effectual  against  singular  successors.  The 
nature  of  such  leases  generally  is  thus  stated  by  Mr  Brodie,  II.  Stan. 
ix.  43,  Note  a,  p.  369  : — 

As  it  is  competent  to  everv  one  to  come  under  any  legal  obligations  he  deems 
fit,  so  he  may  grant  tacks  which  shall  be  obligatory  on  him  and  bis  heirs,  etc* 
upon  any  terms,  whether  as  to  rent  or  duration,  that  he  thinks  proper.  ^ 
tack  for  an  illusory  tack  duty,  or  for  services  or  any  other  return,  or  in  p^J' 
ment  of  a  debt,  or  as  security,  etc.,  or  without  an  isb,  is  no  less  effectual 
against  the  grantor  and  his  heirs,  than  one  for  a  full  rent  and  of  moderate 
length.— Garruthers  v.  Irvine,  23d  January  1717,  p.  16195  ;  Factor  on  fl«^**?' 
trated  estate  of  Auchinbreck,  lltb  Feb.  1748.  Walpole  and  Alison,  l6th  Feb. 
1780,  p.  16249. 
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The  billowing  leases,  being  valid  against  the  granter  and  his 
heirs,  nill  (if  registerable)  be  valid  against  singular  successors  on 
being  recoided : — 

Leases  on  which  no  possession  followed. 

Leases  of  indefinite  duration,  provided  it  is  for  thirty-one  years  at 

least 
Perpetual  leases. 

Leases  in  which  the  rent  is  elusory. 
Leases  for  services. 
Leases  in  security. 

2.  The  next  effect  of  registration  is,  that  it  completes  the  tenant's 
nght,  and  is  equivalent  to  possession. 
Sec,  16  provides  that — 

The  regiBtiation  of  all  such  leases*  assignations,  assignations  in  security, 
^nuaUtions,  adjudications,  writs  of  acknowledgment,  and  notarial  instruments, 
as  aforesaid,  in  manner  herein  prorided,  shall  complete  the  right  under  the 
nme  respectively,  to  the  effect  of  establishing  a  preference  in  virtue  thereof  as 
effectually  as  if  the  granter,  or  party  in  his  right,  had  entered  into  the  actual 
poneanon  of  the  subjects  leased  under  such  writs  respectively,  at  the  date  of 
'^Pitiitiou  thereof. 

•The  preference  here  given  to  be  distinguished  from  that  mentioned 
in  sec.  12. 

Sec.  12  regulates  the  preferences  of  leases  executed  after  the 
passing  of  the  Act.  As  there  may  be  a  doubt  raised  as  to  whether 
it  applies  to  all  registerable  leases,  or  to  those  only  which  have  been 
i^^corded,  and  as  the  point  is  one  of  great  importance,  the  terms  of 
the  clause  must  be  closely  observed : — 

Sec.  12.  All  such  leases  executed  after  the  passing  of  this  Act,  and  all  assig- 
^^ns,  assignations  in  security  of  any  such  lease  recorded  as  aforesaid,  and  trans- 
lationa  thereof,  and  all  adju^catioos  of  such  leases  recorded  as  aforesaid,  or 
assignations  in  security,  shall,  on  competition,  be  preferable,  according  to  their 
^*te8  of  recording. 

The  clause  seems  to  apply  to  recorded  leases  only,  from  the  fact 
that  the  dates  of  recording  are  to  regulate  the  preference,  which 
A^cessarily  implies  that  the  competing  leases  have  dates  of  recording. 
'I^he  answer,  that  a  registerable  lease,  unrecorded,  must  be  held  to 
^e  recorded  of  a  subsequent  date  to  one  already  on  the  [Register,  is 
not  conclusive,  because  there  is  no  necessity  for  its  being  recorded 
^t  all.  This  view  of  the  clause  is  corroborated  by  that  part  of 
^.  2,  which  provides  that,  except  for  the  purposes  of  the  Act,  it 
shall  not  be  necessary  to  register,  and  that  leases  valid  against 
singular  successors — ^t.  «.,  valid  as  real  rights — shall  continue  to  be 
80,  though  not  recorded.  Now,  if  all  registerable  leases  are  to  be 
postponed  to  those  recorded,  this  provision  is  inoperative.  The 
design  of  sec.  12  is  to  regulate  the  preferences  of  registered  rights 
among  themselves.  Their  preference,  in  competition  with  other 
rights,  is  regulated  by  sec.  16. 

VOL.  II. — no,  XIV.  FEBaUART  1868.  I 
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The  direct  effects  of  registration  are — 

1.  Validity  against  singular  successors. 

2.  Completeness  of  rignt,  as  if  possession  had  followed  at  its  date ; 
and  a  corresponding  preference  in  competition  with  other  rights. 

3.  In  leases  dated  after  the  Act,  and  deeds  relating  to  such  leases, 
preference  Skmongrecorded  lease  n^Ato,  according  todateof  registration. 

The  indirect  effects  which  result  from  these  have  next  to  be  con- 
sidered. (7b  be  continued.) 


THE  ABOLITION  OF  THE  USURY  LAWS. 
WHAT  IS  LEGAL  INTEREST  t 

The  regulation  of  interest  or  usiurj  of  money,  either  by  prohibiting 
its  exaction  generally,  or  by  limiting  the  amount  or  rate  allowed  to 
be  exacted,  has  hitherto  formed  a  subject  of  legislation  in  almost 
every  known  code.  Both  of  these  kinds  of  regulation  have,  at  suc- 
cessive epochs,  formed  part  of  our  own  system, — ^the  former  under 
the  influence  of  the  Canon  Law,  and  the  latter  in  statutes  passed 
from  time  to  time  since  the  Beformation. 

It  may  be  explained,  that  the  radical  signification  of  the  words  inte- 
rest and  usuryj  as  applied  to  money,  was  originally,  and  is  sub- 
stantially the  same,  namely,  the  p^ment  for  the  use  or  forbearance 
of  money  lent  or  due.  .  Dr  Adam  Smith  defines  interest  to  be  '^  the 
compensation  which  the  borrower  pays  to  the  lender  for  the  profit 
which  he  has  an  opportunity  of  making  by  use  of  the  money ;"  but 
this  is  a  very  special  definition,  and  we  prefer  the  more  general  one, 
as  including  not  only  interest  arising  under  contract,  either  express 
or  implied,  but  also  as  including  interest  chargeable  or  leviable,  Tiomtn^ 
damniy  on  payments  delayed  or  unfulfilled.  Li  the  course  of  time,  the 
word  interest^  in  the  administration  of  our  law,  and  with  the  recog- 
nition of  the  Legislature,  came  to  signify  the  legal  or  permitted  rate 
of  payment,  in  contra-distinction  to  the  term  usutyy  as  signifying  an 
excessive  or  illegal  rate. 

The  previous  separate  measures  of  the  English  and  Scottish  Par- 
liaments were  ultimately  consolidated,  or  rather  superseded,  by  the 
well-known  statute  of  Queen  Anne  (12  Ann.  Sess.  2,  ch,  16),  applic- 
able to  the  whole  of  Great  Britain.  By  this  statute,  it  was  declared, 
that  no  person  should  take,  for  loan  of  any  monies,  wares,  etc.,  above 
the  value  of  L.5,  for  the  forbearance  of  L.lOO  for  a  year,  under 

!)enalty  of  forfeiting  treble  the  value  of  the  monies  and  other  things 
ent.  The  effect  of  this  enactment,  as  applied  by  the  courts  of  law, 
was  practically  to  fix  five  per  cent,  as  the  legal  and  universal  rate  of 
interest,  where  no  other  rate  was  stipulated ;  and  for  nearly  a  century 
and  a  half,  that  rate,  as  the  legal  maximum,  was  never  exceeded. 
Through  all  the  vicissitudes  of  rebellion  at  home,  and  wars  of  un- 
paralleled magnitude  abroad, — of  enormously  increased  national 
taxation  and  debt, — of  depreciated  paper  currency, — and,  withal,  o^ 
commercial  enterprise  previously  unexampled,  the  operation  of  this 
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law  remained  unchanged.    At  length,  by  the  Act  3  and  4  Will.  lY., 

cb.  98,  passed  in  1834,  the  point  of  the  wedge  which  was  to  overturn 

the  principle  itself  was  introduced.     It  was  then  enacted  that  bills 

and  promissoiy  notes,  not  having  more  than  three  months  to  run, 

should  be  exempted  from  the  prohibitions  of  the  usury  laws.    This 

Act  was  renewed  from  time  to  time  by  several  other  temporary  Acts, 

and  extended  to  bills  knd  promissory  notes  having  a  currency  of  not 

more  than  twelve  months.   The  last  of  these  Acts  was  the  Act  13  and 

14  Vict.,  ch.  56,  which  provided  that,  until  the  1st  of  January  1856, 

bills  and  promissory  notes  for  sums  exceeding  L.IO,  and  having  a 

cnnency  of  not  more  than  twelve  months  to  run,  and  contracts  of 

loan  not  upon  the  security  of  real  property,  should  be  exempted 

firom  the  operation  of  the  usury  laws. 

Matters  did  not  continue  long  upon  the  exceptional  footing  intro- 
dnced  by  these  statutes.  The  prevailing  doctrines  of  free  traae  were 
considered  as  applicable  to  commerce  in  monev  as  to  commerce  in 
commodities ;  and,  finally,  an  Act  was  passed  m  1854  ^17  and  18 
Vict,  ch.  90),  by  which,  in  the  most  sweeping  and  unqualified  terms, 
all  the  previous  statutes,  and,  as  if  to  include  the  prmciples  of  the 
common  law  itself,  in  so  far  as  adverse  to  usury,  in  the  abolition,  ^^  all 
ejnttauf  laws  against  tisury"  were  repealed, — ^we  say,  ^^all  existing  laws 
against  usurjwere  repealed^  because  we  believe  such  to  have  been  the 
object  of  the  statute.  The  manner  in  which  we  endeavour  to  spell 
oat  that  meaning  from  the  verbiage  of  the  Act  shall  appear  afterwards. 
The  direct  object  of  the  new  Act,  in  so  far  as  it  was  intended  to 
remove  all  disability  to  stipulate  unreservedly  for  any  amount  of 
interest,  or  return  for  the  use  of  money,  we  may  hold  to  be  accom- 
plished ;  but  in  regard  to  interest  to  be  exacted  or  awarded  in  the 
absence  of  express  contract,  and  indeed  in  regard  to  eveiy  contract, 
express  or  implied,  made  since  the  passing  of  the  Act,  and  to  be  here- 
after made,  in  which  the  precise  rate  of  interest  shall  not  be  numeri- 
cally defined,  we  apprehend  that  this  Act  has  completely  unsettled 
the  grounds  of  practice  existing  at  the  period  of  its  passing,  and  has 
not  established  any  distinct  or  clear  regulation  for  the  future,  but 
very  much  the  contrary. 

It  may  be  observed,  that  the  term  ^*  legal  interest"  is  not  a  term 
originally  introduced  or  defined  by  statute.  It  had,  however,  ob- 
tained a  meaning,  even  in  legal  practice ;  but  its  meaning  was  rather 
conventional  ana  popular  than  statutory.  There  is  no  statute  which 
enacts  that  five  per  cent,  shall  be  held  to  be  ^^  legal  interest ;"  bnt, 
on  the  other  hand,  there  is  the  statute  of  Queen  Anne,  referred  to 
above,  which  enacted  that  any  rate  exceeding  five  per  cent,  should 
be  illegal.  Hence  five  per  cent.,  being,  since  the  year  1714,  the  high- 
est rate  of  interest  which  could  be  legally  exacted  or  awarded,  and, 
as  such,  being  also  the  rate  in  use  to  be  awarded  nomine  damni  by 
the  courts  of  law,  came  to  be  considered,  as  is  remarked  by  Lord  St 
Leonards,  in  a  recent  work  (Handbook  on  Property  Law,  p.  88), 
the  "  natural  rate  of  interest,"  and  to  be  denominated,  in  our  legal 


68  THE  ABOLITION  OF  THE  U8UBY  LAWS.  [Feb. 

and  ordinary  language,  *^  legal  or  lawful  interest."  The  phrase  came 
to  be  adopted  with  that  import  in  the  most  solemn  and  formal  deeds, 
and  in  the  forms  of  process,  and  to  be  recognised  in  various  statutes 
as  technically  and  specifically  signifying,  in  such  cases,  the  rate  of 
L.5  per  centum  per  annum.  Custom  has  habituated  us  to  its  use  iu 
that  signification ;  and  although,  in  the  case  of  Gordon  v,  Howden, 
9th  Feb.  1853,  the  Lord  President  is  re))orted  to  have  stated  that 
the  term  ^^  legsd  interest"  did  not  necessarily  signify  the  highest  legal 
rate  of  five  per  cent.,  his  Lordship,  in  one  sense,  simply  enunciated  a 
truism,  which,  however,  might  otherwise  have  been  in  danger  of 
being  overlooked.  But  practice  remained  the  same, — use  and  conve- 
nience had  appropriatea  the  phrase ;  conveyancers  made  out  their 
bonds  for  ^'  legal  interest,"  practitioners  concluded  in  their  sum- 
monses for  payment,  and  extractors  issued  their  warrants  for  re- 
covery of  "  legal  interest,"  as  before."  The  term,  "  natural  child,*' 
does  not  mean  that  no  other  children  are  natural.  We  know  what 
it  means.  In  the  same  way,  the  term,  ^'  legal  interest,"  did  not  mean 
that  no  other  rate  of  interest  than  five  per  cent,  was  legal.  Still,  per 
8€y  the  term,  ^'  legal  interest,"  used  technically,  did  for  many  years, 
and  until  the  passing  of  the  Act  of  1854,  practically  signify  five  per 
cent.  That,  nowever,  is  now  all  changed.  All  existing  laws  against 
usury  are  abolished.  Every  rate  of  interest  being  therefore  now 
equally  legal,  and  equally  prestable  in  contract  or  in  execution,  we 
do  not  see  that,  without  positive  enactment  or  regulation,  the  peculiar 
application  of  the  term,  '^  legal  interest,"  as  synonymous  with  five 
per  cent,  interest,  can  be  longer  maintained  or  vindicated.  The 
phrase  may,  by  force  of  habit  or  tradition,  for  sometime  continue  to 
be  used  in  that  signification,  as  young  brides  recently  married  are 
apt  occasionally  to  use  their  maiden  names  for  sometime  afterwards, 
but  it  is  no  longer  appropriate  or  correct  to  do  so.  For  the  sake  of 
commercial  and  legal  convenience,  we  think  it  is  to  be  regretted  that 
the  Legislature  have  not  enacted  a  rate  of  interest,  either  fixed  or 
fluctuating,  as  may  be  thought  expedient,  to  be  held,  in  all  cases  where 
no  express  stipulation  is  made,  as  properly  and  distinctly  '^  legal  inte- 
rest ;"  and  we  shall  indicate,  before  tne  close  of  this  article,  what  we 
desiderate  on  this  point. 

In  the  meantime  we  turn  to  the  examination  of  the  statute  of 
1854.  The  purport  of  the  first  clause  is  to  the  efiect  we  have  men- 
tioned,— namely,  the  abolition  of  all  the  existing  statutes,  and  of  all 
existing  laws  against  usury.  We  conceive  we  are  right  in  stating 
that  this  is  the  purport  of  the  clause ;  but,  in  doing  so,  we  take  leave 
to  notice  the  language  in  which  this  is  conveyed  as  an  instance — 
which  we  would  be  glad  to  be  able  to  say  was  a  singular  one, 
either  in  our  legislation  generally,  or  in  this  measure  in  particular — 
of  the  verbal  inaccuracy  which  has  prevailed  in  the  framing  of  it. 
The  words  of  clause  1st  are :  ^^  The  several  Acts,  and  parts  of  Acts, 
made  in  the  Parliaments  of  England  and  Scotland,  Great  Britain 
and  Ireland,  mentioned  in  the  schedule  hereto,  and   all  existing 
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laws  against  usury,  shall  be  repealed."     This  is  the  whole  clause. 

Now,  what  is  the  real  meaning  of  the  words,  '^  shall  be  repealed," 

as  here  used  ?     If  it  be  that  such  repeal  was  to  take  place  at  some 

fature  time,  the  sentence  is  incomplete,  no  such  future  time  beine 

meodoned.    If  it  be  that  the  repeal  was  immediate,  the  terms  used 

are  ongrammatical  and  incorrect.     The  clause  should,  in  that  case, 

have  ran  in  these  terms,  viz.,  ^^  All  existing  laws  against  usury 

are  hereby  repealed.**    We  do  not  wish  to  be  hypercritical ;  but  we 

think  we  are  entitled  to  expect,  even  in  Acts  ot  Parliament,  some 

degree  of  regard  to  the  ordinary  rules  of  construction. 

The  second  clause  of  the  Act  contains  the  ordinary  and  proper  pro- 
vision, totheeffectthattransactions  entered  into  and  liabilities  incurred 
previously  to  the  passing  of  the  Act,  are  not  to  be  affected  by  it. 

Bat  what  shall  we  say  to  the  third  clause  T  We  must  produce 
it  bodily,  for  we  find  ourselves  unable  to  give  any  idea  of  it  from 
description.  It  enacts  that,  ^*  Where  interest  is  now  payable  upon 
any  contract,  express  or  implied,  for  payment  of  the  legal  or  current 
Tate  of  interest,  or  where,  upon  any  debt  or  sum  of  money,  interest 
is  now  payable  by  any  rule  of  law,  the  same  rate  of  interest  shall  be 
recoverable,  as  if  this  Act  had  not  been  passed.*'  These  are  the 
terms  of  this  part  of  the  statute.  If  we  read  the  words,  '^  where 
interest  is  now  payable,"  in  their  ordinary  signification, — namely,  as 
iipplying  to  interest  payable  or  current  upon  contracts  existing  at 
the  date  of  the  Act, — clause  third  amounts  simply  to  a  repetition  of 
clanse  second.  Upon  that  supposition,  therefore,  we  get  no  further. 
We  shall  take  another  supposition ;  and,  as  the  framers  of  this 
Act  seem  to  have  had  rather  peculiar  ideas  of  verbal  inflection,  we 
hope  the  hypothesis  we  are  about  to  suggest  will  not  be  considered 
a  violent  one.  We  have  already  had  an  instance,  in  the  first  clause 
of  this  Act,  of  the  future  tense  being  used  by  them  in  the  significa- 
tion of  the  present.  Let  us  assume,  in  this  clause,  that  they  have 
^^  the  present  tense  in  the  signification  of  the  future,  and  that, 
hy  the  terms,  ^^  where  interest  is  now  payable,"  they  reallj*'  meant 
to  have  said,  ^^  where  interest  shall  in  future  become  payable."  We 
do  not  say  that  we  are  entitled  to  stand  upon  this  supposition  ;  but, 
unless  such  a  hypothesis  be  admissible  as  a  solution  of  the  purport 
<)f  clause  thirdy  the  language  of  that  clause,  in  its  literal  signification, 
does  not  carry  us  a  single  step  beyond  what  is  already  provided  for 
in  clause  second.  Let  us  take  the  first  limb  of  clause  third,  as  if 
^xpi-essed  in  terms  of  the  supposition  we  have  ventured  to  make. 
It  would  run  thus :  ^'  Where  interest  shall  in  future  become  pay- 
able upon  any  contract,  express  or  implied,  for  payment  of  the  legal 
or  current  rate  of  interest,  the  same  rate  of  interest  shall  be  recover- 
able, as  if  this  Act  had  not  been  passed."  Does  this  mean  that,  if 
payment  of  legal  or  current  interest  be  expressed  or  implied  in  the 
contract,  the  statute  of  Anne  is  to  be  held  as  re-enacted,  or,  in 
other  words,  that  if  a  creditor  bargain  for  current  interest,  and  the 
actual  current  rate  of  interest  should  be  eight  or  ten  per  cent., 
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that  he  is  not  to  be  entitled  to  recover  more  than  five  ?  Yet 
the  Act  sajs  expressly,  that  if  a  contract  be  made  for  payment  of 
the  current  rate  of  interest,  the  same  rate  of  interest  shall  be  re- 
coverable, as  if  the  Act  of  1854  had  not  been  passed.  If  the  Act 
of  1854  had  not  been  passed,  the  Act  of  Queen  Anne  would  have 
remained  in  force ;  and  this  amounts  to  saying  that,  in  such  a  case, 
whatever  such  current  rate  of  interest  may  actually  be,  the  creditor 
shall  not  be  entitled  to  recover  any  higher  rate  than  was  allowed 
by  the  Act  of  Queen  Anne,  which  is,  in  effect,  reviving  the  opera- 
tion of  the  measure  which  it  is  the  object  of  the  new  Act  to  abolish. 
Let  us  now  take  the  other  limb  of  the  clause,  and  treat  it  in  a 
similar  manner,  by  substituting  the  future  tense  instead  of  the  pre- 
sent, in  regard  to  the  period  of  its  application.  It  would  then  run  thus : 
"  Where,  upon  any  debt  or  sum  of  money,  interest  shall  in  future 
become  payable  by  anv  rule  of  law,  the  same  rate  of  interest  shall 
be  recoverable,  as  if  this  Act  had  not  been  passed."  An  expression 
new  to  the  law  of  Scotland  is  used  here.  We  have  no  such  phrase 
as  '^  Rule  of  Law."  We  have  Acts  of  the  Legislature,  and  Acts  of 
Sederunt  of  the  Court,  and  we  have  the  decisions  of  the  Court,  and 
the  practice  of  the  profession,  and  the  custom  of  the  country ;  but  we 
have  no  such  term  as  '^  Rule  of  Law  "  in  our  nomenclature.  Bat 
no  matter.  We  shall  suppose  this  term,  *^  Rule  of  Law,"  to  include 
the  force  of  all  these ;  and,  as  the  decisions  and  practice,  as  existing 
at  the  passing  of  the  statute  of  1854,  were  founded  on  that  of  Queen 
Anne,  we  have  that  statute  in  this  respect  practically  re-enacted, 
or  we  have  nothing.  We  shall  not  attempt  to  resolve  these  alterna- 
tives. The  former  is  at  variance  with  the  whole  scope  and  design 
of  the  new  Act,  while  the  latter  renders  this  part  of  the  clause  in- 
effective. The  result  of  the  whole  is,  that  clause  third,  even  stilted 
out,  as  we  have  attempted  to  do,  with  suppositions  in  aid  of  its 
apparent  meaning,  is,  in  so  far  as  not  obscure  and  tautological,  self- 
contradictory  and  nugatory.  There  is  an  ingenious  theory,  that 
the  round  towers  of  Ireland  were  erected  in  a  former  age  to  puzzle 
future  antiquarians.  We  cannot  but  think  that  the  framers  of  the 
present  Act  have  proceeded  on  a  similar  speculation  in  regard  to 
lawyers ;  and  we  anticipate  that,  in  its  interpretation,  some  pleasant 
little  nodi  are  likely  to  anse,  which  it  will  tax  alt  their  ingenuity  to  solve. 
The  new  Act  has  been  successful  in  one  thing.  It  has  created 
utter  uncertainty  and  confusion  on  points  on  which,  for  many  years, 
the  operation  of  the  law  was  settled  and  recognised ;  and  we  think  it 
has  been  rendered  indispensable  that  there  should  now  be  introduced, 
by  authority  of  the  Legislature,  some  fixed  or  standard  rate  of  interest 
for  the  guidance  of  our  courts  of  law  for  the  future,  in  awarding  or 
adjudging  interest  on  past  due  obligations  and  judgment  debts. 
Interest,  as  awarded  by  a  judge,  is  trulv  awarded  as  damage ;  and 
amount  or  rate  of  damage  is  a  matter  which,  according  to  the  present 
theory  of  jurisprudence,  is  for  the  determination  of  a  jury,  not  of  a 
iudge.     In  the  absence  of  positive  enactment  or  regulation,  the 
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award  of  damage  or  interest  must  be  special  in  each  case.    Anciently, 
the  law  was  so  applied.     Thus  we  find  Lord  Stair  laying  down 
(lDst.i.  17, 16),  before  the  act  of  Qaeen  Anne,  and  of  conrse  before 
the  iotrodaction  of  jury  trial  in  dvil  matters,  ^^  In  awarding  interests 
(nomine  damni)y  it  is  in  the  arbitrement  of  the  judge  to  ponder  all 
ctrcufflstances,  and  accordingly  modify  the  value,  either  as  at  the 
time  of  delay  or  citation,  litiscontation,  or  sentence."    The  maxi- 
mum 7alae  which  could  be  so  awarded  was,  of  course,  controlled  by 
the  usoiy  statutes  in  force  for  the  time.    This  view  continued  to  be 
acted  upon  until  after  the  passing  of  the  Act  of  Queen  Anne.     But 
that  Act  did  not  lay  down  any  rule,  or  afiect  the  principle  of  judgment 
which  existed  before.    It  only  laid  down  a  limit,  which  was  found 
a  convenient  one,  and  so  reasonable  for  the  time,  that  a  habit  was 
fonned  of  awarding  to  the  creditor,  as  the  reparation  for  his  loss, 
what  was  then  considered  the  ordinary  legal  pronts  of  money,  or  what 
it  might  be  necessary  for  the  creditor  to  pay  to  obtain  the  use  of 
the  same  amount  of  fnnds  from  another  source. — (Bell's  Comm. 
i.  p.  646.)    These  ordinary  legal  profits  were  then  assumed  to  be, 
and  ooald  not  exceed,  five  per  cent.    The  limit  of  Queen  Anne's 
Act,  which  gave  a  foundation  for  this  view,  is  now  taken  away. 
The  '^  arbitrement"  of  the  judge  in  matters  of  fact,  which  then 
eotitled  him  to  assume  sucn  a  foundation  for  his  views,  and  to 
modify  interest  according  to  his  own  opinion,  is  also  taken  away, 
and  we  are  no^  left  entirely  without  any  practical  direction  what- 
ever.   Our  present  position  may  be  illustrated  in  this  way.     Since 
the  passing  of  the  new  Act,  it  is  perfectly  competent,  in  suing  for 
a  claim  of  debt  incurred  dince  its  passing,  to  conclude  for  eight  or 
ten  per  cent.,  or  any  other  rate  of  interest,  both,  retrospectively  and 
prospectively.     That  is  to  say,  it  is  competent,  for  example,  to  con- 
clude for  ten  per  cent,  from  the  time  when  the  debt  fell  due  up  till 
the  date  of  Judgment,  and  in  time  coming  thereafter  until  payment 
^t  made.    Now,  we  do  not  see  that  a  judge,  in  the  present  state  of 
the  law,  is  entitled,  at  his  own  hand,  without  proof  in  each  as  to  the 
5^  of  the  money  market,  and  without  the  verdict  of  a  jury  on  such 
pn>of,  to  decern  tor  any  such  rate  of  interest  as  to  the  past ;  and  we 
have  still  more  difSculty  in  seeing  how  even  the  juage  and  jury 
between  them  can,  by  anticipation,  fix,  what  is  equally  essential 
practical! V,  the  rate  of  interest  to  be  paid  for  the  future,  namely,  for 
the  period  betwixt  the  date  of  the  judgment  and  its  fulfilment,  which 
Quiy  be  months  or  years,  according  to  circumstances.     Neither  do 
^e  see,  that  what  has  hitherto  been  understood  under  the  name  of 
interest,  can  now  be  assumed  to  be  the  sole  measure  of  damage  to 
the  creditor.     He  loses  that  at  least,  but  he  may  lose  much  more. 
He  may  not  possess  the  credit,  or  be  able  to  find  the  security, 
necessary  to  enable  him  to  replace  the  funds  which  he  has  failed  to 
obtain  from  his  debtor,  and  by  being  thereby  rendered  unable  to 
julfil  his  own  engagements,  may  suffer  loss  far  exceeding  what  mere 
interest  may  repay ;  and  the  limitation  of  the  usury  laws  being 
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removed,  it  does  not  appear  why  the  actnal  damage  arising  froin 
the  non-payment  of  money  should  not  now  be  held  a  relevant 
claim.  (Questions  on  these  points  will  soon  arise  in  almost  even' 
action  for  debt.  Let  us  suppose  that  the  recent  high  rates  of  inte- 
rest had  continued,  and  tha^  on  a  past  diie  bill  discounted  at,  say, 
ten  per  cent,  an  action  were  brought  concluding  for  payment  of  the 

Erincipal  sum,  and  for  interest  at,  say,  the  like  rate  of  ten  per  cent., 
'om  the  date  of  the  dishonour  and  until  payment.  The  latter 
conclusions  are  truly  conclusions  of  damages.  To  a  certain  extent, 
they  would  fall  within  the  province  of  a  jury ;  but,  as  a  whole,  we 
do  not  at  present  see  how  they  could  be  competently  disjposed  of  at 
all.  Let  us  suppose,  on  the  other  hand,  that  interest  is  to  fall  to 
two  or  three  per  cent.,  and  that  actions  are  brought  for  debts  arising 
since  the  date  of  the  statute,  in  regard  to  which  no  rate  of  interest 
was  expressed  in  the  contract,  and  no  proof  exists  to  show  that  any 
particular  rate  more  than  another  was  implied  or  contemplated.  Is  the 
creditor,  in  such  a  case,  now  entitled  to  insist  for  even  five  per  cent.; 
and  is  the  court,  at  its  own  hand,  entitled  to  award  such  a  rate,  and 
that  not  merely  up  to  the  date  of  judgment,  but  continuously  after- 
wards? We  doubt  very  much  if  it  be  in  the  power  of  the  court  to 
do  so.  But  if  the  rate  of  interest  is  ever  to  become  a  point  of  dis- 
cussion in  each  case,  much  more  if  the  intervention  of  juries  has  to 
be  called  for,  and  conclusions  for  special  damage  be  also  competent^ 
the  inconvenience  will  evidently  become  intolerable.  The  extent 
of  damages  for  non*pajrment  of  money  is  a  point  so  obviously  re- 
quiring regulation,  that  it  should  have  been  foreseen  and  provided 
against.  It  is  one  on  which,  in  the  history  of  jurisprudence,  diffi- 
culties have  in  various  countries  been  already  experienced.^  It  has 
been  foreseen  and  provided  against  in  others.  The  French  jurists 
are  much  fuller  and  clearer  than  our  own  on  this  topic.  Domat, 
B.  iii.  75,  says — ^^  The  damages  for  non-payment  of  money  are  all 
uniform,  and  fixed  by  the  law  to  a  certain  portion  of  the  sum  that 
is  due  for  the  space  of  a  year,  and  proportionally  for  a.  longer  or 
shorter  time."  .  •  .  ^^  Among  all  the  causes  which  may  give 
occasion  to  a  reparation  of  damages,  there  is  none  so  frequent  as 
the  default  of  paying  a  sum  of  money  that  is  due,  and  there  is 
likewise  none  firom  whence  there  arises  so  great  a  variety  of 
damages  to  be  repaired ;  so  that,  if  every  creditor  had  a  right  to 
have  the  damage  estimated  which  he  may  sufier  for  want  of  the 
money  due  to  him,  each  demand  of  payment  would  be  attended 
with  an  infinite  number  of  discussions  of  the  difierent  damages 
which  the  creditors  might  allege  they  had  sustained.     Had  there 

1  Mr  Robert  Hannay,  in  his  defence  of  the  Usury  Laws  (Edinburgh,  1823), 
sa^s — "  The  effects  of  leaving  usury  or  interest  to  be  restrained  by  equity,  was 
tned  in  Italy,  and  the  consequences  were  endless  lawsuits,  expensive  proofs, 
exposure  of  the  secrets  and  profits  of  particular  traders,  and  of  the  afiairs  and 
circumstances  of  private  men,  until  the  Courts  were  compelled  to  fix  rules  for 
themselves,  afterwards  confirmed  by  declaratory  laws." 
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been  no  other  canse  for  fixing  by  law  on  uniform  reparation  for  all 
tbe  sorts  of  damages  which  may  arise  from  the  non-payment  of  sums 
of  money,  besides  the  consideration  of  retrenching  this  infinite  mnl* 
titude  of  different  liquidations  and  lawsnits  which  would  follow 
thereupon,  we  could  not  well  be  without  such  a  regulation."     And 
Fothier,  on  the  same  subject  (Pothier  on  Obligations,  Part  i.  ch.  2, 
art.  3,  sec.  169),  says — '^  As  to  the  different  damages  and  interests 
which  arise  from  delay  in  satisfying  payment  of  money,  as  it  is 
equally  difficak  to  foresee  and  prove  them,  it  has  been  necessary  to 
regulate  them,  by  a  kind  of  forfeit,  by  some  fixed  standard ;  and  this 
is  done  by  fixing  the  interest  of  the  sum  due  at  the  rates  prescribed 
by  the  onionnances  which  begin  to  run  against  the  debtor  from  the 
dky  of  making  a  judicial  demand  until  the  time  of  payment,  these 
interests  being  the  common  price  of  the  legitimate  profit  which  the 
creditor  miorht  have  derived  from  the  sum  due  to  him,  if  it  had 
been  paid."     In  England,  where  the  system  of  jury  trial  in  civil 
matters  has  attained  much  greater  maturity  than  in  this  country, 
the  rate  of  interest  to  be  allowed  up  to  the  date  of  trial  is,  by  statute 
(3  and  4  Will.  4,  ch.  42,  sec.  28  and  29),  expressly  referred  to  the 
juiy.    The  rate  of  interest  payable  after  judgment  is  also  expressly 
fij^ed  by  the  statute  1  and  2  Vict.,  ch.  110,  sec.  17,  which  enacts 
that  every  judgment  debt  shall  carry  interest  at  the  rate  of  four  per 
cent,  from  the  time  of  entering  up  the  Judgment  until  the  same  shall 
be  satisfied.    In  Scotland,  the  clifficurties  and  inconvenience  stand 
^  we  have  endeavoured  to  point  out ;  and  though  we  do  not  propose 
to  make  the  terms  of  either  of  these  English  measures  the  model  for 
amendment  of  our  own  difficulties,  we  think  they  can  only  be  obviated 
in  a  similar  manner,  name)y,  by  legislative  enactment,  as  it  is  not 
in  the  power  of  the  Court  of  Session  itself  to  make  any  general 
regulation  on  such  points.     We  think  it  cannot  be  denied  that  such 
^n  enactment  has  now  become  necessary.     There  may  be  a  jealousy 
of  legislative  interference  with  the  operations  of  trade ;  but  we  sub- 
mit that  there  is  a  wide  distinction,  which  we  do  not  think  is  suffi- 
ciently regarded,  betwixt  interference  which  facilitates,  and  that 
^hich  impedes  or  restrains,  the  ordinary  transactions  of  life.    The 
latter  belongs  to  a  school  of  economy  now  exploded ;  but  the  former 
—as  is  exemplified  in  the  statutes  of  prescription,  the  insolvency 
'aw's,  the  statutes  regulating  weights  and  measures,  etc. — is  from  time 
to  time  of  the  highest  utility  and  advantage.     And  as  Mr  Mill,  in 
his  Political  Economy ^  adds,  many  matters   are  provided  for  by 
positive  law,  "  not  because  it  is  of  much  consequence  in  what  way 
they  are  determined,  but  in  order  that  they  may  be  determinea 
5iomehow ;  and  there  may  be  no  question  on  the  subject." — (MilPs 
Political  Economy,  B.  5,  ch.  1,  sec.  2.)     This  is  precisely  the  sort  of 
legislative  regulation  we  say  that  is  reauired  in  the  present  case.   But 
we  may  derive  from  the  Act  itself  unaer  discussion  an  example  of  not 
merely  regulative,  but  even  restrictive  legislation,  in  the  clause  which, 
as  it  appears  to  us  very  inconsistently  with  its  own  principles,  it 
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ccmtainsi  upholding  the  restrictions  on  pawnbrokers.  It  maybe  im- 
possible, with  a  due  regard  to  the  fluctuations  in  the  value  of  money, 
to  exact  a  rigidly  fixea  rate  of  interest  to  be  imposed  or  adjudged, 
as  has  been  heretofore  done  in  all  cases,  as  the  legal  i*ate ;  bat  we 
think  that  an  interest  average,  to  be  struck  yearly  or  half-yearly 
from  returns  by  banks  and  insurance  companies,  or  from  some 
equally  authentic  source,  might  be  introduced  with  advantage,  as  a 
criterion  or  legal  standard  for  the  regulation  of  courts. 

The  suggestion  of  a  legal  standard  of  interest,  or  the  introduction 
of  a  determinate  rate  or  rates,  which,  whetlier  fixed  or  fluctuating, 
shall  be  known  technically  and  judicially  as  legal  interest,  is  adv(v 
cated  in  the  meantime  solely  with  a  view  to  administrative  con- 
venience,— that  is  to  say,  in  order  to  obtain  for  the  courts  of  law  a 
common  rule  or  standard  in  actions  and  diligences  for  ordinary  debts, 
and  to  save  the  necessity  of  making  the  rate  of  interest  to  be  allowed, 
or  authorised  to  be  recovered,  a  subject  of  trial  and  judgment  in 
each  case,  which  would  be  necessary  if  it  be  left  as  an  open  question. 
We  need  scarcely  here  repeat  what  we  have  already  said  in  another 
shape,  that  the  courts  of  law  have  no  power  to  lay  down  any  rule 
themselves  which  migjit  aifect  the  rights  of  parties  in  such  a  matter. 
Their  well-known  function  is  jus  dicere^  nonjus  dare. 

Apart  from  the  particular  terms  of  the  new  statute,  we  do  not 
propose  to  discuss  the  policy  of  the  usury  laws,  or  whether  or  not  it 
would  be  expedient  that  the  Legislature  should,  from  time  to  time, 
fix  a  maximum  rate  of  interest,  or  institute  a  self-adjusting  standard 
by  which  such  a  maximum  might  be  regulated ;  but  we  do  think  the 
sweeping  change  introduced  by  this  statute  to  be  inconsiderate,  and 
we  doubt  if  the  expediency  or  inexpediency  of  usury  laws,  as  a  question 
ofprinciple,  is  one  that  can  yet  be  looked  upon  as  finally  set  at  rest. 
We  are  not  favourable  to  the  maintenance  of  restrictions  which  fetter 
dealing  in  any  way,  but  money  is  a  highly  exceptional  commodity. 
Being  itself  the  symbol  of  all  other  wealth,  and  the  means  and  in- 
strument of  all  other  commerce,  it  represents  in  the  hands  of  its 
possessors  the  multiplication  of  almost  every  other  material  influence ; 
while  the  exigencies  of  those  who  want  it  involve  the  deprivation  of 
all  their  other  means  and  resources,  including,  perhaps,  that  of  per- 
sonal liberty  itself.  It  is  a  principle  of  ordinary  commerce,  that  all 
transactions  should  be  for  tlie  benefit  of  both  parties.  If  they  are 
not,  there  is  an  equitable  presumption  against  their  validity.  If  fraud 
transpire  to  have  been  practised,  there  is  an  end  of  them ;  but  in 
usury  the  very  exigencies  of  the  borrower  are  made  a  leverage  for 
his  own  ruin.  He  is  conscious  of  the  extortion  practised  on  liim ; 
he  sees  and  knows  the  imposition ;  yet  he  is  constrained  to  become 
a  party  to  the  fraud  upon  nimself,  and  cannot  and  dare  not  complain. 
The  experience  of  all  nations  has  shown  the  temptation  to  abuse  the 
power  which  capital  wields  to  be  too  strong  to  be  resisted,  and  that 
the  tendency  on  the  part  of  money-lenders  to  over-reaching  and  ex- 
tortion has  universally  rendered  necessary  the  protection  of  positive 
law  against  their  rapacity.     A  memorable  example  is  aflbrdea  in  the 
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case  of  France.  When,  upon  the  persuasion  of  Tur^t,  the  nsuiy 
laws  of  that  country  were  abolished  by  the  National  Conventimi  in 
1793,  the  effects  were  found  so  disastrous  and  fatal^  that  twenty-three 
days  afterwards  they  were  re-enacted.  It  is  a  mistake  to  suppose 
that  the  prohibition  of  usury  was  introduced  for  the  first  time  in 
the  Mosaic  co<le,  or  that  the  prohibitions  against  it  in  all  other  codes 
are  derived  from  that  one.  On  the  contrary,  the  experience  of  its 
abuses  is  as  old  as  civil  history  itself.  The  Egyptians  had  laws 
against  usuiy  before  the  Mosaic  code  was  written ;  and  there  is  reason 
to  believe  that  the  Hebrew  lawgiver  formed  his  views  on  the  subject 
from  them.  Laws  against  usury  are  said,  though  we  ane  aware  that 
this  is  a  controverted  point,  to  have  been  enacted  by  Solon  at  Athens ; 
but,  at  all  events,  we  know  that  the  abuses  of  usury  in  that  state 
were  such,  that  he  was  obliged  to  make  a  wholesale  reduction  of  the 
liabilities  of  the  indebted.  We  know  also  that,  independently  of 
Jewish  influence,  usury  was  also  prohibited  among  the  Boraans. 
The  introduction  of  laws  against  usury,  as  contradistinguished  from 
interest,  into  our  own  code,  also  arose  entirely  from  the  necessity 
of  protection  against  the  rapacity  of  money-lenders.  On  the 
abolition  at  the  Reformation  of  the  Canon  Law,  which  prohibited 
interest  altogether  (although  the  Canonists  themselves  were  most 
fertile  in  the  contrivance  of  annualrents,  wadsets,  and  other  de* 
vices  for  contravening  their  own  prohibitions),  commerce  in  money, 
i^  regards  lending  at  interest,  became  entirely  free,  and  continued 
so  until  the  crusliing  extortion  of  usurers  or  "  okerers"  gave  occa- 
sion for  the  passing  in  Scotland  of  the  Act  of  James  YI.  in  1587,  re- 
stricting lawful  interest  to  ten  in  the  hundred.  Similar  causes  in 
England  had  previously  given  occasion  for  the  Act  of  Henry  VIII. 
in  1546  against  usury.  These  restrictions  to  rates,  enacted  in  various 
statutes  from  time  to  time,  and  finally  embodied  in  the  Act  of  Queen 
Anne,  continued  in  force  until  the  Act  of  1854,  by  which  they  have 
now  been  repealed.  The  public  are  again  left  without  protection 
(except  under  the  pawnbroking  Acts  relative  to  small  sums) ;  and,  for 
all  that  now  appears,  any  rate  of  interest,  50  percent.,  100  per  cent., 
^r  any  amount  whatever,  may  be  stipulated,  and  must  be  recognised 
as  valid  in  law.  We  need  not  illustrate  any  of  the  thousand  and 
one  circumstances  in  which  an  unscrupulous  creditor,  with  his  teet  on 
liis  debtor's  neck,  may  exact,  and  the  latter,  even  knowing  that  he 
is  defrauded,  concede,  the  most  extravagant  terms ;  yet,  even  in  such 
^  case,  under  tlie  new  statute,  not  only  must  a  claim  so  arising  be 
^eld  as  just  and  lawful  against  the  debtor  himself,  but  also  in  com- 
petition on  the  debtor's  estate,  with  and  at  the  expense  of  his  other 
^ir  and  bona  fide  creditors ;  whereby  the  consequences  may,  without 
^7  means  or  redress,  be  visited  upon  them,  of  the  most  impnKlent 
'^ts  of,  perhaps,  a  very  imprudent  or  unprincipled  debtor  in  his 
l^ivatest  emergencies.  We  cannot  think  it  judicious  thus  to  put  a 
l^reuiinm  on  rapacious  extortion.  Every  human  legislation  hitherto 
W  sought  to  repress  it.  The  Act  of  Parliament  under  review  prac- 
tically encoiurages  it.     Without  going  quite  the  length  of  Cato,  —^-^ 
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looked  upon  uscuy  in  the  same  light  as  murder,  there  is  no  doubt 
that  hitherto  it  has  been  regarded,  on  the  pages  of  our  institutional 
writers,  as  a  crime  both  at  common  law  and  under  statute.  This 
Act,  by  abolishing  every  prohibition  against  it,  both  under  the  statutes 
and  the  common  law,  makes  every  kind  of  extortion,  under  the  name 
of  interest  or  usury,  legal,  and  unchallengeable  on  any  ground  whatever. 

We  do  not  now  contend  for  a  revival  of  penal  legislation  in  a  mat- 
ter not  accompanied  by  violence  or  outrage,  and  so  difficult  to  be  de- 
fined ;  but  we  do  humbly  protest  against  being  deprived  of  all  redress 
under  the  common  law  from  gross  extortion,  however  deliberate,  ini- 
quitous, and  unjust.  We  say  so  not  merely  in  the  interest  of  the 
public  generally,  but  of  our  most  respected  banking  companies  and 
capitalists  themselves,  who  would  disdain  improper  advantages,  but 
who  will  undoubtedly  become  exposed  to  have  the  assets  of  their 
debtors  carried  off  by  more  unscrupulous  parties.  Had  the  Legis- 
lature merely  rescinded  the  statutes  against  usury,  the  grounds  of 
our  protest  might  have  been  more  debateable ;  but,  not  content  with 
that,  they  have  deprived  us  of  the  equities  which  our  common  law 
affords  to  all  who  are  wronged  ;  they  have  abolished  all  laws  what- 
ever against  usury ;  they  have  practically  legalised  extortion.  In 
vain  will  it  be  attempted  to  uphold  professional  morality  by  limiting 
practitioners  to  their  regulated  fees,  and  disallowing  gratuities,  if 
the  rates  of  interest  which  they  may  charge  their  clients  on  cash 
advances  are  to  be  unlimited.  We  cannot  suppose  that  any  such 
effect  as  this  was  intended.  There  may  be,  in  tnis  respect,  as  in  so 
many  others,  blundering  on  the  part  of  the  framers  oi  the  Act,  or 
there  may  not;  but,  in  the  meantime,  judges  and  the  public  must 
take  the  words  of  the  statute  as  they  stand, — ^^  All  existing  laws 
against  usury  shall  be  repealed ;"  ergo — no  rate  of  usury  is  unlawful ; 
«ryo— any,  or  every  rate  of  usury,  however  extortionate,  is  lawful 
and  as  such,  must  be  supported  by  the  law. 

This  Act  was  passed,  as  we  have  mentioned,  in  1854 ;  but  rates  ot 
interest  having,  until  recently,  continued  moderate,  attention  has  not 
been  attractea  to  its  operation.  The  Act  seems,  in  some  respects, 
indeed,  to  have  hitherto  been  dormant.  The  framers  of  the  Bank- 
ruptcy Act  of  1856  seetn  to  have  been  still  pervaded  by  the  old  ideas 
on  the  subject  of  legal  interest ;  and  in  the  provisions  for  equalising 
the  rights  of  parties  in  ranking  for  dividends  (sec.  52)  we  find  the  terni 
"  legal  interest,"  which  has  ceased  to  have  any  fixed  signification,  is 
still  used.  We  think  it  is  now  desirable  to  avoid  the  use  of  phraseo- 
logy of  this  kind ;  and  we  venture  to  recommend  to  practitioners,  in- 
stead of  using  in  any  case  the  terms,  ^^  legal  or  lawful  interest,"  to 
specify  the  precise  rate  which  is  intended.  We  are  aware  of  the 
obiter  in  a  recent  case  (Marder  or  Smith  v.  Barlas,  14th  Jan.  1857) ; 
but  in  that  case  the  point  was  not  fairly  before  the  Court,  and  the 
questions  at  issue  had  arisen  before  the  date  of  the  present  Act. 

We  desiderate,  therefore,  for  practical  convenience,  a  standard  oi 
legal  interest  to  be  provided  or  sanctioned  by  Parliament.  W^e  think 
also,  with  Lord  Bacon,  tliat  it  would  still  be  desirable  that  the  la>v 
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should  afford  means  whereby  "  the  tooth  of  usury  may  be  grinded," — 
whereby,  in  short,  the  crime  may  be  repressed  without  fair  dealing 
being  restrained  ;  and  we  augur  that  it  may  yet  be  found  necessary, 
not  on  canonical  or  pragmatical,  but  on  just  grounds,  to  establish,  as 
a  maximum  of  allowable  interest,  a  certain  measure  above  the  cur- 
rent bank  or  market  rate,  to  exceed  which,  shall  be  held  illegal ;  or, 
at  any  rate,  that  it  will  be  found  necessary  to  restore  to  the  common 
law  such  inherent  remedies  as  it  may  possess  against  usury  carried 
to  unjust  excess ;  but  we  trust  that,  at  whatever  time  the  subject  may 
again  come  under  the  consideration  of  the  Legislature,  any  measure 
that  may  be  passed  will  be  expressed  in  language  less  inaccurate  and 
perplexing  than  that  of  the  statute  which  we  have  now  attempted  to 
discuss. 


What  is  the  proper  Vacation  ? — We  have  now  had  some  experience 
of  the  Court  of^Session  Act  of  1857 ;  but  at  present  we  mean  merely, 
in  passing,  to  suggest,  now  that  Parliament  is  about  to  meet,  that  an 
alteration  shouldbe  made  in  the  enactments  as  to  Vacations.     We 
particularly  refer  to  the  week  taken  from  the  Spring  Vacation,  in  re 
gard  to  which  there  is  a  general  concurrence  of  opinion,  that  it  should 
be  restored.     That  vacation  is  important  in  many  respects,  as  it  is 
the  busy  season  in  London,  and  Scotch  counsel  and  agents  are  then 
enabled,  without  loss  of  their  Scotch  practice,'to  attend  to  business 
before  both  Houses  of  Parliament.     The  week — or  three  weeks — 
might,  with  great  public  advantage,  be  made  up  from  the  long  vaca- 
tion.    By  the  begitming,  or  at  least  by  the  middle  of  October,  all 
Edinburgh  families  have  returned  to  town,  schools  are  opened,  and 
the  busy  world  has  begun  its  labours  for  another  year.     It  seems 
hard,  in  those  circumstances,  that  lawyers  should  be  made  to  en- 
dare  a  whole  month  of  enforced  idleness,  which  might  be  profitably 
spent  in  getting  through  the  business  of  the  country.     In  any  event, 
the  twelve  days  in  November,  when  the  Lords  Ordinaries  sat,  will 
surely  be  restored.     A  great  quantity  of  work  was  quietly  gone 
through  during  these  twelve  days,  which  could  not  be  so  well  accom- 
plished when  the  whole  Court  has  met. 

Extinction  of  Cases  in  the  Sheriff  Court  hy  Delay. — We  merely 
note  the  fact,  for  the  information  of  our  readers  in  the  country,  that 
opinions  have  been  given,  to  the  effect  that  a  country  agent  is  liable 
in  damages  to  his  client,  i^  by  delay  to  caiTy  on  the  acti<5n  during 
any  period  of  six  months,  it  ^^  stands  dismissed,"  by  virtue  of  the 
15th  section  of  the  Sheriff  Court  Act,  16  and  17  Vict.,  cap.  80. 
Under  that  section,  the  action  falls  entirely  by  such  delay ;  and  it 
may  happen  that  ap  expensive  proof  may  thus  be  rendered  utterly 
useless.  Pleas  of  prescription,  moreover,  may,  by  the  dismissal  of 
the  action,  be  pleadable,  which  might  not  be  so  if  the  action  had  gone 
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on.  An  incompetent  or  an  inept  proceas  does  not  interrupt  the 
running  of  prescription.  Thus  the  agent  may  be  the  cause  of  losing 
to  his  client,  not  merely  the  whole  expense  incurred,  but  the  whole 
debt  itself.  With  such  serious  responsibilities  hanging  over  their 
heads,  it  becomes  our  country  friends  to  bestow  more  attention  than 
is  often  done  to  the  progress  of  their  cases.  Some  unfortunate 
brother  will  one  day  find  himself  in  the  Jury  Court;  and  the  whole 
savings  of  a  lifetime  may  be  swept  away,  to  repair  the  damage  caused 
by  a  moment  of  inattention. 

• 

Tlie  Defence  of  Irrelevancy. — The  Lord  President  has  recently 
called  attention  to  one  of  the  most  crying  abuses  of  the  Scotch  system 
of  pleading,  viz.,  the  plea  by  a  defender  that  an  action  is  not  relevant. 
No  lawyer  who  draws  a  defence  for  a  defender  who  wishes  delay 
omits  to  state,  as  his  first  plea  in  law,  the  well-worn  formula, — **  The  ; 
pursuer  has  not  set  forth  facts  and  averments  relevant  and  sufficient  to 
entitle  him  to  decree^  as  concluded  for.^^  So  potent  is  this  plea,  that  ; 
t  procures  a  delay  of  at  least  two  years  before  the  merits  of  the  case 
re  inquired  into.  When  the  record  is  closed,  the  pursuer,  instead 
of  at  once  getting  the  case  set  down  for  trial,  is  obliged  to  submit  to 
the  case  being  put  at  the  bottom  of  the  debate  roll  of  the  Lord  Ordi- 
nary, where  it  must  wait  its  turn — say  a  year — in  order  that  parties 
may  debate  whether  the  action  is  relevant.  After  the  Lord  Ordinary 
has  pronounced  judgment  upon  the  plea,  the  case  is  taken  to  the 
Inner  House — ^is  sent  to  the  end  of  the  long  roll — and  appears  at 
some  future  day  for  debate  (after  another  year),  in  the  Inner  House,  j 
Both  the  Inner  and  Outer  House  Judges  having  decided  for  the  j 
relevancy,  the  pursuer  gets  to  trial  at  a  period  when  he  has  forgotten 
about  the  case,  and  when  his  witnesses  are  dead  or  in  Australia. 
Nothing,  therefore,  can  be  more  serviceable  to  the  ends  of  justice 
than  the  remarks  of  the  Lord  President  in  a  recent  case  (not  the 
first  time,  however,  in  which  he  has  so  expressed  himself),  condem- 
nAtoTy  of  the  system.  But  unless  the  practice  of  the  First  Division 
be  followed  by  the  Outer  House  Judges,  we  advance  but  little  way 
to  a  remedy  for  this  great  grievance.  No  doubt  there  are  cases 
where  an  action  might  safely  be  disposed  of  upon  the  ground  of  irre- 
levancy at  once, — such  as,  if  a  second  son,  designing  himself  such, 
claimed,  in  competition  with  his  elder  brother,  to  succeed,  in  defiance 
of  the  law  of  primogeniture,  to  his  father's  estate.  But  unless  it  be 
something  as  clear  as  this,  the  true  course  is,  on  the  closing  of  the 
record,  at  once  to  order  the  issue,  and  leave  all  questions  of  law  till 
the  facts  are  ascertained.  There  would  be  no  injustice  in  allowing 
this  plea,  if  it  were  permitted  under  the  s^e  penalty  as  in  England, 
where  it  is  called  a  Demurrer.  The  party  demurring  admits,  not 
argumenti  gratia,  hut  positively,  the  truth  of  the  opponent's  allegations. 
Therefore,  if  the  opinion  of  the  Court  be  against  the  demurrer,  judg- 
ment at  once  passes  upon  the  merits  of  the  cause  in  favour  of  the 
pursuer.     Let  this  be  made  the  condition  of  the  plea-  of  non  relevat 

Scotland,  and  it  will  soon  disappear.     Until,  however,  this  is 
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made  law,  the  lieges  mast  trust  to  the  good  sense  and  firmness  of 
the  Outer  House  Judges  in  discriminating  between  the  cases  where 
the  plea  might  be  safely  heard  and  judgment  given  upon  it,  and  the 
far  more  numerous  class  where  it  is  put  on  record  purely  for  the  pur- 
Pose  of  delay. 

Inferior  Court  Records. — A  correspondent,  styling  himself 
^  Joridicus  Rusticus/'  whom  we  take  to  be  some  sberift-substitute 
in  a  remote  county,  directs  attention  to  the  inaccuracies  which  fre- 
qaeotly  appear  in  the  records  of  the  inferior  courts,  as  they  are  pre* 
Bented  for  review  in  the  Supreme  Court.  He  states,  '^  The  writer 
coald  point  oot  a  case,  now  a  leading  authority,  where  one  of  the 
findings  of  the  sheriff-substitute  was  printed  in  terms  quite  the  re- 
ttrse  of  the  original.  On  this  a  plea  in  law  was  taken,  and  a  most 
grave  debate  followed,  on  a  state  of  facts  which  was  purely  imaginary. 
If  the  original  had  been  referred  to,  it  would  have  been  found  that 
the  whole  basis  of  the  argument  was  a  mere  chimera — the  creation 
of  the  clerk  or  the  printer."  Such  errors  necessarily  escape  attention 
in  Edinburgh,  but  it  will  be  seen  at  once  that  they  are  very  likely 
to  occur.  The  printing  of  the  record  is  entirely  an  ex  parte  proceea- 
bg :  there  is  no  official  or  independent  scrutiny.  "  The  only  gua- 
rantee for  accuracy  is  the  mutual  check  of  agents  on  each  other. 
The  records,  especially  of  local  courts,  are  repeatedly  copied  over, 
and  the  final  pnnt  may  be  taken  from  the  last  of  the  series — perhaps 
the  tenth  transcript — the  work  of  some  careless  apprentice  pro- 
bably. The  most  important  duty  of  revising  the  proof  is,  in  like 
manner,  intrusted  generally  to  inexperienced  hands.  In  consequence 
of  this  total  absence  of  all  supervision,"  our  correspondent  says,  ^^  he 
could  furnish  a  list  of  errata  of  the  most  amusing  character.  This 
point  is  the  more  important  now,  that,  in  reviewing  the  decisions  of 
sheriffs,  the  evidence  is  printed  from  the  notes  of  the  sheriff-sub- 
stitutes,  some  of  whom  are  notorious  for  cacography.  The  change 
or  omission  of  a  single  word  may  alter  the  whole  testimony,  and,  if 
undetected,  lead  to  gross  injustice.  In  such  cases,  it  should  be  re- 
Qoired,  by  Act  of  Sederunt,  that  the  printed  notes  be  authenticated  by 
the  sheriff  who  took  the  proof,  or  by  some  official  of  the  local  court." 

The  Eaqlesham  Poisoning  Case. — Peter  Walker,  alias  John 
Thomson,  tne  Eaglesham  poisoner,  underwent  the  extreme  punish- 
noent  of  the  law  at  Paisley  on  the  14th  ult.  The  evidence  was 
clear,  the  jury  were  unanimous,  and  the  panel  made  confession  of 
his  guilt.  No  interest  attaches  to  the  case  as  one  of  mystery,  for 
all  its  material  facts  are  known ;  and  the  story,  fearful  as  it  is,  can 
scarcely  be  said  to  have  any  of  those  dramatic  elements  which,  in 
many  cases  of  poisoning,  have  taken  a  powerful  hold  over  the  im- 
agination and  the  sympathy  of  the  public.  Still,  the  trial  is  not 
without  its  points  of  interest  in  a  medical,  psychological,  and  legal 
point  of  view. 

The  medical  facts  of  Agnes  Montgomery's  death  are  made  the 
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subject  of  some  careful  and  intelligent  observations,  serving  as  a 
preface  to  Mr  Hugh  Cowan's  report  of  the  trial.  One  of  these  only 
we  shall  notice.  The  evidence  does  not  so  sharply  define  the  inter- 
val between  the  administration  of  the  poison  and  the  death  as  Mr 
Cowan  assumes.  Quite  consistently  with  that  evidence,  we  may 
hold  the  dose  as  given  at  ten  minutes  past  five  on  the  afternoon  of 
Sunday  the  13th  September,  and  the  death  as  occurring  at  ten  minutes 
before  six.  The  only  appeal  to  the  clock  was  made  by  John  Wat- 
son ;  and  that  was  neither  at  the  beginning  nor  at  the  end,  but  at 
some  time  in  the  middle  of  that  interval.  All  the  testimony  about 
its  duration  is  qualified  by  the  terms,  "  about,"  or  "  it  would  be." 
We  cannot,  therefore,  hold  it  as  proved  that  the  illness  was  greatly 
longer  than  the  average ;  or  that  there  is  any  difficulty  about  it 
which  the  immediate  vomiting  of  the  poor  sufferer,  and  the  absence 
of  any  proper  treatment  for  her  recovery,  is  not  adequate  to  solve. 
The  medical  interest  of  the  case  lies  here,  that,  being  tne  story  of  an 
ascertained  death  by  prussic  acid,  it  cannot  fail  to  throw  light  upon 
any  subsequent  case  of  surmised  death  by  prussic  acid,  in  which  the 
evidence  of  administration  may  be  more  doubtful. 

Psychologically  considered,  the  story  is  strange  by  the  absence 
of  the  usual  incitements  to  murder.  Walker  never  manifested  anv 
hatred  towards  the  Masons,  whom  he  also  tried  to  kill  by  poison, 
and  had  no  conceivable  interest  in  their  death.  The  evidence  of  vin- 
dictive feelings  or  covetous  hopes  on  his  part,  likely  to  be  gratified 
by  Agnes  Montgomery's  murder,  was  of  the  weakest  kind.  His  self- 
contradictory  statements,  after  the  trial,  throw  no  additional  light 
on  the  matter.  Our  own  impression  is,  that  he  was  actuated  by  a 
morbid  desire  of  mastery  over  the  lives  of  others ;  a  power  which, 
as  he  inferred  from  Madeleine  Smith's  acquittal,  might  be  wielded 
with  considerable  chances  of  impunity.  He  poisoned  Agnes  Mont^ 
gomery  and  the  Masons  as  the  Marchioness  de  Brinvilliers  poisoned 
the  sicK  in  the  Hotel-Dieu.  To  hold  the  lives  of  others  in  one's  hand, 
is  an  idea  which  might  very  well  have  the  same  fascination  for  a 
profligate  marchioness  and  for  a  returned  convict. 

Nothing  is  more  certain  than  the  influence  which  Madeleine 
Smith's  trial  exercised  upon  Peter  Walker.  Even  the  pretext 
which  he  alleged  to  the  witness  Ferguson  as  his  motive  for  buying 

J>oison,  seems  suggested  by  the  Blythswood  Square  tragedy.  M!ade- 
eine  Smith,  we  all  know,  washed  her  face  with  arsenic.  Peter 
Walker  used  prussic  acid  as  a  hair  dye.  Had  he  escaped  his  right- 
eous doom,  and  been  socially  better  than  a  convict  tailor,  some 
sympathising  Journalist  would  no  doubt  have  discovered  that  bis 
substitute  for  Persian  liquid,  though  unknown  to  the  general  public, 
was  in  frequent,  though  secret,  use  among  the  initiated. 

Not  witnout  surprise  we  find  that  the  following  testimony  was 
allowed  to  go  to  the  jury  as  evidence  of  malice,  on  the  part  of  the 
panel,  against  Agnes  Montgomery : — 

"  39.  William  King^  weaver  in  Eaglesham. — T  recollect  Agnes'  death.  One 
day  before,  I  was  in  the  Cross  Keys  public-house  with  the  prisoner.     He  told 
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me  he  was  at  variance  with  some  parties,  but  would  do  for  the  b yet.     I 

undentood  him  to  allude  to  some  of  James  Watson *8  people  (Watson  was 
Agnes*  brotlier<in-]aw).  This  would  be  a  month,  I  think,  before  Agnes* 
death.*' 

On  what  founds  did  the  witness  understand  these  words  as  a  threat 
against  Agnes  Montgomery?    It  depended  on  his  answer  to  this 
question,  whether  his  ^^  understanding '*  was  receivable  as  a  rational 
conviction  based  on  valid  grounds  of  belief,  or  inadmissible  as  a 
worthless  fancy  of  his  own.     But  that  testing  question  was  not  put* 
One  point  more,  the  most  important  of  any,   remains   to   be 
noticed;  our  remaining  space  will  not  allow  us  to  do  so  at  any  length. 
Janet  VVatson,  an  intelligent  little  girl,  between  three  and  four  years 
of  age,  was  in  Agnes  Montgomery's  room,  along  with  the  prisoner, 
when  the  foul  deed  was  done.     She  saw  the  poison  given,  and  the 
victim  fall.     All  this  is  ascertained  facL    If  the  law  had  declared 
that  the  evidence  of  a  young  child  is  not,  in  any  circumstances,  re- 
ceivable, the  judge  must  have  obeyed  the  law,  by  excluding  her 
from  the  witness-box.     But  there  is  no  such  rule.     As  matter  of 
discretion,  the  Lord  Justice-Clerk  refused  to  let  the  little  girl  tell 
the  jury  what  she  saw.    It  is  another,  and  a  totally  different,  ques- 
tion whether  her  subsequent  statement  to  her  mother  was  receivable 
as  part  of  the   mother*s  evidence ;    though  the  reported  opinion 
strangely  mixes  up  these  two  things  together. — (See  p.  41  of  re- 
port.)   Fortunately  for  the  ends  ofjustice,  the  circumstantial  evi- 
dence was  so  strong  as  not  to  require  the  direct  evidence  of  Janet 
Watson  to  make  it  convincing.     So  far  as  the  Eaglesham  case  is 
concerned,  it  is  a  sterile  vindication  of  constitutional  principle  which 
we  are  making.    But  there  is  always  danger  that  such  decisions 
may  be  followed.     We  have  room  here  only  to  affirm,  that  the 
whole  case  ought  to  have  gone  to  the  jury;  and  that  the  judge  had 
no  power  arbitrarily  to  withdraw  any  part  of  it  from  their  considera- 
tion.    The  question,  whether  the  proposed  witness  was  trustworthy, 
was  one  peculiarly  within  their  province,  and  not  at  all  in  arbitrio 
jftdids.    That  precedents  for  this  alleged  discretionary  power  may 
be  found  in  the  dark  times  of  our  criminal  jurisprudence,  we  have 
no  difficulty  in  believing.   Against  its  assertion  and  exercise  in  these 
dajTs,  we  shall  always  be  prepared  with  our  humble  but  strenuous 
protest. 

A  London  medical  journal  lately  praised  the  prisonei^s  counsel 
for  having  abstained  from  those  assertions  of  personal  belief  in  the 
innocence  of  his  client,  so  common  on  the  south  of  the  Tweed.  It 
is  ri^ht  that  our  contemporary  should  know  that  the  conduct  of  our 
friend  Mr  Moncrieff  in  this  respect,  is  not  an  exception  to  our  pro- 
fessional rule,  but  only  an  instance  of  it. 

Fraudulent  Bankruptcy. — The  sudden  abundance  of  money,  and 
the  rapid  revival  of  conndence  in  commercial  circles,  are  matters  of 
general  congratulation ;  but  now  that  our  difficulties  begin  to  dis. 
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appear,  it  is  to  be  hoped  that  the  lessons  they  tauf^t  us,  will  not  be 
forgotten  with  the  occasion.    A  most  rotten  system  of  business  has 
been  exposed — business  carried  on  without  capital — supported  by 
spurious  bills — and  the  creditors  property  squandered  in  personal 
and  domestic  extravasrance.     However,  the  storm  has  cleared  away, 
and  the  public  mind  is  in  a  calmer  mood  for  the  discunsion  of  the 
evils  brought  to  light,  and  the  remedies  required.    The  recklesa 
abuse  which  has  been  made  of  our  Accommodation  Bill  system — 
the  easy  way  in  which  sets  of  speculators  draw  upon  each  other— or, 
still  worse,  fabricate  these  documents,  by  afRxing  the  names  of  ficti- 
tious acceptors,  has  been  attended  with  the  most  disastrous  con- 
sequences to  commerce,  and  threatens,  if  unchecked,  to  be  still  more 
so  in  its  results.    It  has  been  suggested,  that  some  restriction  should 
be  placed  upon  the  creation  of  bills  for  accommodation.     Certainly, 
every  bill  should  bear  the  names  of  a  real  creditor  and  a  real  deb- 
tor ;  and  should  be,  in  point  of  fact-,  what  it  purports  to  be  on  its 
fisice,  "  for  value  received  ; "  but  any  change  in  the  law  is  surrounded 
with  difficulties  of  a  very  formidable  description.     The  punishment 
of  dishonest  traders  is  another  topic  to  which  attention  ha<«,  for  some 
time,  been  directed ;  but,  here  the  reform  required  is  not  in  die  law 
itself,  but  in  its  more  vigorous  execution.     On  this  point,  the  law  of 
Scotland  is  of  a  much  more  elastic  nature  than  the  Jaw  of  England. 
In  England,  in  order  to  make  the  fraudulent  contraction  of  debt 
indictable,  it  is  essential  that  credit  be  obtained  after  the  exhibition 
of  some  false  token,  as  it  is  called  (1  R.  Cr.  51) ;  but,  in  Scotland, 
this  is  not  necessary.   The  mere  fact  of  a  man  ordering  goods,  when 
he  knew  he  never  would  be  able  to  pay  for  them,  is  quite  sufficient 
to  establish  a  case  of  fraud.     The  law  was  thus  laid  down  by  Lord 
Cockbum,  in  the  case  of  Hall  and  others,  25th  July  1849.     (J* 
Shaw,  260.) — "  It  is  not  going  into  a  shop  and  buying  goods,  with- 
out paying  for  them,  that  constitutes  the  crime ;  that  is  often  done 
innocently,  for  a  man  may  be  unable  to  pay.     But  the  crime  here 
is,  buying  goods  and  procuring  delivery,  with  the  intention  of  not 
paying  for  them  at  the  time.     It  was  the  alleged  dishonest  intent 
charged  which  constituted  the  offonce ;  and  tliat,  if  provedy  was 
enough."     The  law,  as  it  stands,  is  thus  as  clear  as  any  Act  of 
Parliament  could  make  it — and  no  statute  is  able  to  remove  the 
difficulty  which  has  always  been  experienced  in  such  cases — the 
difficulty  of  the  proof.     Considering  the  disgraceftil  nature  of  the 
recent  revelations  before  the  Sheriff^  a  conviction  or  two  would  un- 
doubtedly have  the  most  salutary  influence ;  and  we  are  glad  to  find 
that  we  are  not  alone  in  this  opinion,  as  appears  from  the  following 
incident,  at  the  close  of  an  examination,  in  a  verv  remarkable  Glas- 
gow case : — 

Mr  M*Nair,  at  this  sta^  addreseed  the  SherilF.  He  said  he  was  a  creditor 
for  a  considerable  som  on  the  bankrapt's  estate.  His  Lordship  must  have  ol>- 
serred  conduct  on  the  part  of  the  bankrupt,  which  was  scandalous  and 
disgraceful  in  the  extreme,  and  such  as  he  (Mr  M*Nair)  hoped  would  never 
again  be  pursued.   He  submitted  it  for  his  Lordship's  consideration,  whether  be 
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wonld  not  be  jastified  in  drawing  the  ttttention  of  the  Ijord  Advomt*  to  the 
existing  state  of  the  bankruptcy  laws,  which  made  no  distinction  between  an 
unfortunate  bankrupt  and  a  fraudulent  one.  He  thought  there  should  be  a 
difference  between  the  treatment  of  the  two,  and  that  a  criminal  bankrupt  be 
bunded  over  to  the  proper  authorities  for  investigation  into  his  conduct  and 
{ranishmeiit.  It  was  high  time,  he  thought,  that  snch  a  distinction  should  be 
dnwn. 

Thf  Sheriff  expressed  his  concurrence  in  the  remarks  made  on  the  expediency 
of  having  a  different  mode  of  treating  the  t  wro  classes  of  bankrupts ;  but  lie 
considered  that  Mr  M^Nnir  was  not  accurately  informed  when  he  imagined  that 
the  present  law  of  bankruptcy  did  not  distinguish  between  the  fraudulent  and 
the  nnfortonate  bankrupt.  The  fact  was  that  iraudolent  bankruptcy  was 
punishable  as  a  crime,  but  it  was  genei-ally  very  diificult  to  obtain  enough  of 
vvidence  in  such  eases  &s  would  waiTsnt  a  conviction.  The  suggestion  which 
he  would  make  on  the  subject  was,  tliat  the  Sherifis  should  have  the  same 
power  as  the  Commissioners  of  B;mkruptcy  in  England  possessed — ^then  the^ 
coald  withhold  a  certificate  to  the  bankrupt  if  they  were  not  satisfied  as  to  his 
houestj.  In  the  present  oasei  Mr  M'Nair  could,  if  he  thought  he  had  grounds, 
Uy  his  case  before  the  Procurator-Fiscal,  and  adk  for  a  criminal  prosecution, 
which  would  be  granted  if,  on  going  over  the  evidence,  the  Lord  Advocate  saw 
that  a  conviction  could  be  had.  However,  he  (Sir  A.  Alison)  would  give  the 
matter  all  his  attention. 

The  Bankrupt  here  objected  to  the  expressions  used  by  Mr  M'Nair. ;  He 
thought  it  was  very  improper  for  any  one  to  speak  of  him  as  if  he  were  a  con- 
victed ci-iminal. 

The  Sheriff  said  he  saw  no  reason  for  the  Bankrupt's  complaint.  Com- 
mercial men  were  often  so  involved  through  speculation,  that  their  conduct 
wore  an  ugly  aspect,  yet  the  parties  might  not  be  criminal.  However,  what 
ooeuired  to  him,  particularly,  as  an  element  of  fraud  on  the  part  of  a  bankrupt, 
was  the  fact  of  his  bn/ing  goods  on  credit,  at  a  time  when  he  knew  he  was  in- 
solventy  and  dit^sing  of  them  for  cash. 

Abuse  of  Sequestration. — The  easy  process  by  which  an  insolvent 
may  be  disencumbered  of  his  debtSi  by  means  of  sequestration,  is 
leadiog  to  an  abuse  to  which  the  attention  of  the  mercantile  public 
:»houU  be  directed.  Sequestration  is  now  not  only  cheap  and 
speedy,  but  completely  efficacious.  A  man  without  a  particle  of 
estate,  real  or  personal,  is,  by  its  use,  enabled  to  put  all  duns  at 
defiance ;  and,  accordin^^ly,  since  the  late  Act  came  into  operation, 
parties  have  betaken  themselves  to  this  remedy,  who  have  no  right 
to  sequestration,  and  for  whom  sequestration  was  never  intended. 
A  man  who  has  been  hopelessly  in  debt  for  some  years,  who  has 
not  a  shilling  in  the  world — ^to  whom,  like  the  impecunious  Swiveller, 
every  street  is  closed — tliinks  he  will  give  up  business,  and  take  a 
situation,  or  try  his  foitune  in  some  other  line,  or  remove  to  some 
other  part  of  the  country.  His  books  are  in  the  most  hopeless  con- 
fusion ;  so^  before  making  his  new  venture,  he  commits  them  to  the 
flames,  ami  settles  his  accounts  with  all  the  world,  by  applpng  for 
sequestration.  When  the  creditors  meet,  they  find  that  there  is 
nothing  to  sequestrate.  His  schedule  only  exhibits  a  dreary  cata- 
logue of  bad  debts.  Such  a  person  has  no  right  to  sequestration  ; 
his  proper  course  is  to  apply  for  a  cessio.  Sequestration  granted  in 
such  circumstances  is  a  fraud  upon  the  bankrupt  law  ;  and,  accord- 
ingly, though  every  application  is  granted  which  is  ejc  facie  regular, 
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the  Court  bas,  in  sach  cases^  shown  every  disposition  to  grant  a 
recall,  if  the  creditors  require  it.  The  exercise  of  this  power  put  a 
stop  to  the  stream  northwards  of  those  English  insolvents,  who, 
unable  to  pass  in  London,  attempted  to  smuggle  themselves  through 
the  Gazette  in  Edinburgh  ;  but,  more  recently,  one  or  two  parties, 
to  whom  no  objection  could  be  taken  on  the  score  of  jurisdiction, 
have  attempted  to  steal  a  march  upon  their  creditors,  in  a  still  more 
ingenious  manner.  For  example,  the  debtor  is  a  bootmaker,  living 
in  Glasgow.  He  wants  sequestration,  and  is  apprehensive  that  his 
creditors  will  oppose.  He  goes  down  to  some  village  in  a  neighbouring 
county — to  Renfrew,  or  Bowling,  or  Barrhead — and  opens  a  shop  as  a 
grocer  or  a  tailor,  over  which  he  paints  his  name.  In  a  week  or  two 
after,  his  creditors  see  that  an  application  has  been  made  for  seques- 
tration by  Mr  A y  grocer,  Renfrew,  or  MrB y  tailor,  Bowling; 

but  they  never  for  one  moment  suspect  that  this  is  their  man.  A 
fraud  of  this  kind  was  recently  discovered,  in  the  course  of  a  dis- 
cussion before  Lord  Mackenzie.  The  debtor  had  not  a  sixpence  in 
the  world ;  and  the  Lord  Ordinary  took  occasion  to  direct  attention 
to  a  clause  in  the  bankruptcy  statute,  which  seems  generally  to 
have  escaped  observation,  and  would,  if  put  in  operation,  act  as  an 
effectual  check  on  such  reckless  or  fraudulent  procedure  as  the 
above.  It  is  sec.  168,  and  is  one  of  the  entirely  new  provisions  of 
the  late  statute.  It  says,  ^^  It  shall  be  competent  for  a  majority  in 
number  and  value  of  the  creditors,  at  any  meeting  called  for  the 
purpose,  after  the  election  of  the  trustee,  if  it  shall  appear  to  them 
that  the  estate  is  not  likely  to  yield  free  funds  for  division  among 
the  ordinary  creditors,  after  payment  of  preferable  debts  and  ex- 
penses, beyofid  L.lOO,  to  resolve  that  the  bankrupt  shall  only  be 
entitled  to  apply  for  and  obtain  a  decree  of  cessio,  and  shall  have  no 
light  to  a  discharge  in  the  sequestration  ;"  and  then,  if  the  resolu- 
tion is  confirmed  on  being  reported  to  the  Lord  Ordinary  or  the 
Sheriff,  it  is  further  enacted,  ^^  The  bankrupt  shall  have  no  right  to 
a  discharge  in  the  sequestration,  but  shall  be  entitled  to  apply  for  a 
decree  of  cessio ;  and  the  Court  shall  have  power  to  grant  such 
decree  in  the  sequestration,  without  requiring  tne  bankrupt  to  bring 
a'separate  process ;  and  in  all  other  respects  the  sequestration  shaU 
be  proceeded  with  in  common  form."  This  clause  mlly  carries  out 
the  policy  of  the  bankrupt  law,  which  is  designed,  not  for  the  protec- 
tion of  profligacy,  but  as  a  remedy  only  for  commercial  misfortune. 

77l«  New  Court  of  Probate  and  Court  of  Divorce. — ^During  the 
past  month.  Sir  Cresswell  Cresswell  took  hb  seat  in  Westminster 
Hall,  as  the  Judge  of  the  New  Court  of  Probate  and  the  Court  for 
Divorce  and  Matrimonial  Causes.  The  appointment  of  so  able  a 
man  to  inaugurate  the  new  system,  is  spoken  of  in  terms  of  the  most 
unqualified  commendation.  He  will  have  to  mould  a  mass  of  legal 
learning  in  ecclesiastical  and  civil  law — form  an  entirely  new  prac- 
tice— ^interpret  two  long  statutes,  every  provision   in  which  was 


185«.]  REVIEW.  85 

keenly  debated,  and  many  clauses  in  which  were  inserted  by  way  of 
compromise — adapt  the  common-law  rules  evidence  to  inqairies 
hitherto  conducted  in  a  totally  different  manner — and  settle  all  the 
conflicting  difficulties  which  occur  in  private  international  law.. 
Under  the  Divorce  Act,  the  judges  are  the  Lord  Chancellor,  the 
Lord  Chief  Justice  of  England,  the  Chief  Justice  of  the  Common 
Pieas,  the  Chief  Baron,  the  Senior  Puisne  Judge  of  the  Common 
Law  Courts,  and  the  Judge  of  the  New  Probate  Court.  What  is 
styled  by  the  Act  "  the  Full  Court,"  will,  in  effect,  consist  of  the 
Lord  Chancellor,  Lord  Campbell,  and  the  Judge  Ordinary  (Sir  C. 
Cresswell),  The  **  Full  Court"  will  decide  petitions  for  divorce — 
that  is,  dissolution  of  marriage,  subject  to  the  review  of  the  House 
of  Lords,  and  suits  of  nullity,  subject  to  no  review.  It  will  also 
determine  all  applications  for  new  trials,  bills  of  exception,  special 
verdicts,  and  special  cases,  subject  to  no  appeal.  The  '*  Full  Court" 
will  further  receive  and  determine  all  appeals  from  the  Judge  Ordi- 
nary, and  their  decision  on  such  appeals  will  be  final.  The  Judge 
Ordinary's  chief  business,  either  alone  or  with  one  of  the  other 
judges,  will  arise  from  petitions  for  judicial  separation,  which  will 
give  the  wife  an  independent  status,  and  in  general  secure  for  her 
the  custody  of  the  children — advantages  unknown  in  the  ecclesi- 
astical courts.  Every  decision  of  the  Judge  Ordinary  is  subject  to  the 
review  of  the  "  Full  Court."  One  of  the  most  important  provisions 
of  the  new  law,  is  the  protection  afforded  to  the  property  and  "  earn- 
ings" of  deserted  married  women.  It  is  declared  by  sect.  21  of  the 
statute  (20  and  21  Vict.,  c.  85)— 

^  A  wife  deserted  by  her  husband  may,  at  any  time  after  such  desertion,  if 
resident  within  the  metropolitan  district,  apply  to  a  police  magistrate,  or  if 
>^<ient  in  the  country,  to  justices  in  petty  sessions,  or  in  either  case  to  the 
coart,  for  an  order  to  protect  any  money  or  property  she  may  acquire  by  her 
own  lawful  industry,  and  property  which  she  may  become  possessed  of,  after 
Bucb  desertion,  against  her  husband  or  his  creditors,  or  any  person  claiming 
^^^tr  him,  and  such  magistrate  or  justice,  or  court,  if  satisfied  of  the  fact  of 
iDch  desertion,  and  that  the  same  was  without  reasonable  cause,  and  that  the 
^fe  is  maintaining  herself  by  her  own  industry  or  property,  may  make  and 
Kiv«  to  the  wife  an  order  protecting  her  earnings  and  property,  acquired  since 
the  commencement  of  such  desertion,  from  her  husband  and  all  creditors  and 
persons  claiming  under  him;  and  such  earnings  and  property  shall  belong  to 
the  wife  as  if  she  were  a/<?in«  sole;  provided  always  that  every  such  order,  if 
tosde  by  a  police  magistrate  or  justice  in  petty  sessions,  shall,  within  ten  days 
After  the  making  thereof,  be  entered  with  the  Registrar  of  the  County  Court 
within  whose  jurisdiction  the  wife  is  resident:  and  that  it  shall  be  lawful  for 
the  husband,  and  any  creditor  or  other  person  claiming  under  him,  to  apply  to 
the  court  or  to  the  magistrate  or  justice  by  whom  such  order  was  made,  for 
the  dischiurge :  provided  also,  that  if  the  husband  shall  seize  or  continue  to 
hold  any  property  of  the  wife  after  such  notice  of  any  such  order,  he  shall  be 
liable  at  the  suit  of  the  wife  (which  she  is  hereby  empowered  to  bring)  to 
^tore  the  specific  property,  and  also  for  a  sum  equal  to  double  the  value  of 
the  property  so  seized  or  held  after  such  notice  as  aforesaid."  If  the  order 
^e  made,  the  wife  is  to  be  considered  m  tlie  same  position,  as  to  property 
ftod  to  suing  and  being  sued,  as  if  she  had  obtained  a  decree  for  a  judicial 
reparation. 
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AppaintmentSy  etc, — ^The  seat  vacated  by  the  removal  of  Mr  Jus- 
tice Cresswell,  has  been  filled  by  the  appointment  of  Mr  Serjeant 
Byles,  known  to  the  legal  world  aa  the  author  of  the  excellent  work 
on  Bills,  and  to  the  general  pnblic,  as  a  Protectionist  pamphleteer. 
The  preferment  of  so  zealous  a  political  opponent,  is  another  evi- 
dence of  the  desire  which  the  present  (  hancellor  has  alwax  s  maui- 
fested,  to  be  guided,  in  the  exercise  of  his  patronage,  solely  by  pn>- 
fessional  merit,  and  altogether  irrespective  of  paity  considerations. 
We  qaite  concur  in  the  remarks  wmch  this  appointment  has  called 
forth : — **  A  firm  adherence  to  the  principle  that  professional  fitness, 
and  not  political  opinions,  ought  to  form  the  guide  in  judicial  ap- 
pointments of  all  kinds,  is  especially  valuable  in  the  present  day, 
when  the  legal  patronage  vested  in  the  Chancellor  is  so  enormousir 
increased  by  the  recent  creation  of  subordinate  judgeships.  In  a 
free  country,  few  possessions  are  more  valuable  than  the  thorough 
independence  of  that  profession  which  has  been,  and  again  may  be, 
intrusted  with  the  defence  of  endangered  liberty  against  the  en- 
croachments of  irritated  power.  Once  proclaim  and  act  upon  tiie 
principle  that  judicial  office,  high  or  low,  shall  be  the  prize  of  politi- 
cal subserviency  or  parliamentary  adhesion,  and  the  independence 
of  the  bar  is  at  an  end.  Instead  of  a  body,  of  free-spirited  advo- 
cates, you  have  a  crowd  of  expectant  placemen." 

I'he  Irish  law  appointments,  afler  a  delay  unprecedented  in  the 
records  of  place-filling,  are  finally  settled.  Mr  Serjeant  O'Brien  is 
to  be  the  successor  of  the  late  Judge  Moore  in  the  Queen's  Bench, 
and  Mr  Henry  George  Hughes  succeeds  to  the  Solicitor-General- 
ship in  the  room  of  Mr  Christian,  the  new  judge  in  the  Common 
Pleas. 

The  Queen  has  appointed  Walter  Harding,  Esq.,  to  be  Clii^t^ 
Justice;  Henry  Connor,  Esq,  to  be  First  Puisne  Judge;  and 
Henry  Lushington  Phillips,  Esq.,  to  be  Second  Puisne  Judge,  of 
the  Supreme  Court  of  the  Colony  of  Natal. 

The  pa|)ers  record  the  death  of  an  eminent  lawyer,  who  was  long 
a  distinguished  ornament  of  the  English  Bench.  The  Right  Hon. 
Sir  Wm.  Henry  Maule  died  on  Saturday  morning,  the  16th  inst, 
in  the  73d  year  of  his  age,  at  his  residence,  22,  Hyde  Park  Gar- 
dens, from  the  effects  of  bronchitis.  The  deceased  was  a  Fellow  of 
Trinity  College,  Cambridge :  senior  wrangler  and  first  Smith's  prize- 
man in  1810;  led  the  Oxford  circuit  for  many  years;  was  M.P.  for 
Carlow  from  1837  to  -1839 ;  was  appointed  a  Justice  of  the  Court 
of  Common  Pleas,  which  position  he  resigned  in  1856,  and  was 
succeeded  by  Mr  Justice  Willes.  He  never  held  the  office  of 
Attorney  or  Solicitor-General,  but  was  a  Q.C.  when  he  was  raised  to 
the  Bench.  He  was  made  a  Privy  Councillor  in  1855,  The  de- 
ceased was  a  ^^  Whig  and  something  more,"  and  was  a  staunch 
supporter  of  the  Government  during  the  short  period  he  was  in 
Parliament. 
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Cmmentaries  on  the  Law  of  Scotland.  By  Geoboe  tToSKPH  Bell. 
The  Sixth  Edition.  B7  JPatbick  Shaw,  Advocate.  Edinbargh  : 
T.  and  T.  Claris. 

Writing,  as  we  do,  for  lawyers  who  are  in  the  daily  habit  of  find- 
ing antbority  for  every  point  in  the  great  work  of  Mr  Bell,  we  are 
«ttre  we  do  not  exaggerate  when  we  say,  that  the  issue  of  a  new 
edition  is  an  event  of  the  greatest  possible  importance.  At  three 
(iiiFerent  epochs,  Scotland  has  produced  three  t^at  commentators  on 
thekw.  In  the  seventeenth  century.  Lord  Stair  adapted  the  spirit 
of  Roman  Jurisprudence  to  the  requirements  of  his  time.  A  century 
later  appeared  Mr  Erskine's  immortal  Institute,  containing  a  most 
lominous  exposition  of  feudal  principles,  and  the  law  of  real  property, 
the  branch  which,  from  the  then  circumstances  of  the  country,  was 
of  chief  interest  in  his  day.  With  the  growth  of  commerce,  and  the 
rise  of  mercantile  law  to  its  present  paramount  importance,  a  de- 
putment  remained  to  be  supplied ;  and  to  fill  up  this  void  was  the 
appointed  mission  of  Mr  George  Joseph  Bell.  In  181fi  these  Com- 
mentaries were  first  given  to  the  world ;  and  the  fifth  edition,  so 
long  ago  as  the  year  1826,  was  the  last  which  he  lived  to  prepare. 
The  great  service  which  this  woik  has  rendered  to  the  profession  of 
the  law,  it  is  impossible  to  over-estimate.  To  the  profoundest  erudi- 
tion, in  the  legal  lore  of  ancient  times,  the  author  united  a  rare 
familiarity  with  the  difierent  systems  of  modem  Europe.  Being  thus 
in  a  position  to  trace  the  principles  of  the  Roman  code,  as  they 
had  been  illnstrated  by  moaem  jurists,  and  modified  by  the  usages 
of  modem  states,  he  left  behind  him  a  work  which,  it  is  not  too 
much  to  say,  was  one  of  the  greatest  contributions  which  the  science 
^^eral  mercantile  jurispradence  ever  received. 

The  Wal  relations  whicn  arise  from  mercantile  transactions,  com- 
plex in  character  as  they  are,  and  infinite  in  extent,  are  guided  bv 
principles  peculiar  to  no  one  system  of  law.  The  rules  oy  which 
they  are  regulated  are  derived  mm  different  sources,  and  have  now 
Wn  moulded  by  the  jurists  of  difierent  countries,  into  a  flexible  and 
universal  code.  The  writings  of  Valin,  Emerigon  and  Fothier,  the 
dicta  of  the  Parks,  the  Bayleys  and  the  Tenterdens,  are  of  almost 
^ual  authority  with  the  decisions  of  our  own  judges.  In  point  of 
fflct,  mtematio  mercantile  jurisprudence,  so  far  as  Scotland  is  con- 
<%n)ed,  can  scarcely  be  said  to  date  much  beyond  the  present  cen- 
taiy.  The  rale  of  stoppage  in  transition  is,  in  this  country,  not  older 
than  the  year  1790.  The  decisions  of  the  House  of  Lords  in  cases 
^^  appeal,  have  done  much  to  prevent  our  system  becoming  one  of 
%  narrow,  technical,  and  provincial  kind ;  and  without  infringing  on 
its  radical  principles,  have  widened  their  application,  so  as  to  bring 
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our  mercantile  law  into  almost  complete  harmony  with  that  of  the 
sister  kingdom.  Principles  are  thus  refined  by  the  keenness  of  pro- 
fessional acumen^  and  the  anxieties  of  individaal  interest.  In  direct- 
ing the  current  of  legal  opinion,  and  moulding  its  results  into  a 
system,  what  England  owes  to  Lord  Mansfield,  may  be  said  to  be 
due  from  Scotland  to  Professor  Bell.  He  is,  indeed,  the  author  of 
our  Mercantile  Law ;  and  this  simply  because  he  has  placed  its  prin- 
ciples on  so  sure  a  basis ;  has  used,  m  their  statement,  so  clear  and 
dignified  a  style,  and  has  brought  to  their  illustration  authorities 
drawn  from  such  a  vast  variety  of  sources.  Thus,  while  his  work, 
refulgent  with  such  light,  yields  to  none  in  its  attractions  for  the 
comparative  jurist,  he  has  so  fixed  everything,  by  case  and  authority, 
that  it  surpasses  all  others,  as  a  practical  guide  in  the  daily  exigen- 
cies of  professional  life.  To  the  Scotch  lawyer,  it  is  a  complete 
library  in  itself.  Doctrine  is  to  be  found  bearing  more  or  less  on 
every  point  that  can  occur ;  and  if  corroboration  is  deemed  necessary 
to  an  authority  so  great  as  the  writer's  unsupported  dictum  is  now 
universally  recognised  to  be,  the  copious  citation  of  cases,  at  the 
bottom  of  every  page,  dispenses  with  any  further  search  into  the 
decisions  of  our  courts.  In  short,  to  one  familiar  with  these  two 
volumes,  the  practice  of  the  law  in  Scotland  is  deprived  of  many  of 
its  difficulties. 

But  so  numerous  and  extensive  have  been  the  changes  of  recent 
years,  that  the  older  editions  have  latterly  become  exceedingly  defec- 
tive. During  the  quarter  of  a  century  which  has  fully  elapsed  since 
the  last  issue,  the  amendment  of  our  mercantile  code  has,  year  after 

irear,  engaged,  to  a  constantly  increasing  extent,  the  attention  of  the 
egislature.  Our  feudal  forms  have  been  greatly  simplified.  The 
law  of  real  property  has  been  further  affected  by  the  recent  legisla- 
tion regarding  entails.  The  law  of  bankruptcy  has  been  completely 
remodelled  ;  and,  after  several  independent  measures,  was  only,  the 
year  before  last,  reduced  to  one  uniform  and  consistent  code.  Suc- 
cession, both  in  moveables  and  as  regards  services,  has  been  the 
subject  of  several  important  statutes.  The  amendment  of  the  law 
of  diligence  against  person  and  property,  has  removed  many  obsta- 
cles to  the  enforcement  of  the  rights  of  a  creditor.  By  the  repeal 
of  the  Navigation  Laws,  and'  the  passing  of  the  Merchant  Shipping 
Act,  we  have  received  an  entirely  new  code  of  maritime  law.  Onr 
present  Joint-Stock  Companies  Law,  is  the  very  recent  fruit  of  the 
rapid  development  of  commercial  enterprise ;  and,  finally,  with  re- 
spect to  contracts,  some  most  important  changes  were  effected  by  the 
statute  passed  in  1856,  for  the  assimilation  of  the  mercantile  laws  o( 
the  United  Kingdom.  These  are  only  a  few  of  the  changes  which 
have  been  introduced  by  express  statutory  enactment.  Further^ 
the  copious  references  to  the  decisions,  which  was  so  prominent  a 
feature  in  the  former  editions,  were  falling  rapidly  into  arrear ;  and 
to  maintain  the  value  of  the  woiic,  it  has,  for  some  time,  been  f'ouud 
that  a  new  issue  was  absolutely  indispensable. 
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The  preparation  of  this  new  edition  was,  with  great  propriety, 
intrnsted  to  Mr  Patrick  Shaw, — a  gentleman,  whose  name  is  al- 
ready well  known  to  the  profession,  in  connection  with  the  ^*  Digest 
of  Decisions,*'  and  other  works  of  great  practical  utOity.    The  carefnl 
accnracy  which  these  laborious  compilations  exhibit,  and  the  habits 
of  patient  and  untiring  industiy  which  their  preparation  has  enabled 
him  to  form — fitted  him  in  a  peculiar  manner  for  a  task  requiring 
so  extensive  a  familiarity  with  the  Reports,  and  so  intimate  an 
acquaintance  with  all  the  text  writers  of  the  day.     The  work  has 
occapied  his  unceasing  attention  for  the  period  of  five  years,  during 
which,  all  the  leisure  which  the  ofiice  oi  Sheriff  of  Chancery  does 
afibrd,  was  freely  given  to  the  task.     We,  therefore,  expected  that 
this  edition  would  be  worthy  of  the  Editor's  reputation ;  and  the 
cursory  examination  which  we  have  been  able  to  make,  has  satisfied 
ns  that  we  have  no   cause  to  be  disappointed.     The  new.  cases 
referred  to  in  illustration  of  the  text,  are  numerous,  apposite,  and,  so 
far  as  we  have  been  able  to  see,  are  accurately  cited.     The  bearing 
of  recent  legislation  on  different  departments  of  the  work,  has  been 
carefiilly  noted,  either  by  a  simple  reference  to  the  Act,  or  bjr  a 
brief  statement  of  the  provision  requiring  the  reader's  attention. 
Had   so  extensive  additions  as  these  been  made  to  the  notes  as 
they  stood  in  the  last  edition,  the  work  would  have  been  enlarged  to 
most  unwieldy  proportions.  Mr  Shaw  has,  however,  avoided  this  evil, 
either  by  making  an  abridgement  of  the  statement  of  those  cases 
which  are  included  in  Mr  Bell's  "  Illustrations,"  or  by  confining  him- 
self to  a  simple  reference  to  the  latter  work — a  plan  which  can  lead  to 
no  possible  inconvenience,  as  we  believe  it  is  now  in  the  hands  of 
almost  every  practitioner.    The  cases  quoted  are  taken  almost  wholly 
from  the  Scotch  reports, — to  have  accompanied  these  with  references 
to  the  decisions  of  the  English  and  American  Courts,  is  a  task  which 
no  one  man  could  have  accomplished.     The  Eklitor  has,  therefore, 
contented   himself  with   referring  to  such  standard  English  and 
American  text-books,  as  the  works  of  Mr  Addison,  Mr  Smith,  Pro- 
fessor Parsons,  etc.     Happily  new  editions  of  these  Treatises  have 
lately  issued  fiEt>m  the  press,  and,  by  their  assistance,  the  reader  will 
have  no  diflSculty  in  discovering  the  current  of  the  judicial  opinion 
of  England  and  America  respecting  any  of  the  doctrines  laid  down. 
But  the  most  important  feature  of  this  new  edition,  is  the  cora- 
])lete  change  which  has  been  made  in  the  arrangement.     In  this 
particular,  the  work  may  be  said  to  have  been  entirely  recast.     The 
|)oint  of  view  firom  which  the  author  originally  proposed  to  review 
the  entire  system  of  our  jurisprudence,  was  the  relation  of  debtor 
and  creditor.      In   accordance   with   this  plan,  the  older  editiors 
began  with  a  general  sketch  of  the  law  of  debtor  and  creditor,  a  dif- 
ficult and  abstruse  subject  which,  strictly  speaking,  a  reader  cannot 
profitably  enter  upon,  without  thoroughly  understanding  the  nature, 
oritrin,  and  extinction  of  obligations.     Then  followed,  in  no  very 
regular  order — a  Treatise  on  Real  and  Personal  Estate — on  Con- 
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tracts — a  Digression,  in  the  Fourth  Book,  touching  Preferences 
among  Creditors — ^an  Interlude  on  the  subject  of  Partnership  in 
the  Fifth — and  a  Conclusion,  composed  of  such  strong  materials  as 
are  to  be  found  in  Banking — ^Mercantile  Sequestration — Cessio— 
Caption—and  Trust-Deeds  for  Creditors.  This  exceedingly  inarti- 
ficial mode  of  arranging  his  subject,  was,  doubtless,  in  a  great 
measure  due  to  the  ract,  that  the  undertaking  was  so  vast  in  its 
range,  that  detached  sections  could  only  be  overtaken  at  intervals; 
and  they  appear  to  have  been  thrown  together  very  much  as  they 
were  finished.  In  the  present  edition,  however,  the  work  has  been 
most  efiectnally  cured  of  all  defects  on  this  score.  Following  very 
much  the  plan  of  the  "Code  de  Commerce,"  the  subjects  are  now- 
discussed  in  their  natural  order — and  the  different  passages  scattered 
throughout  the  work,  bearing  on  one  subject,  have  been  gathered 
together  under  the  proper  neads  respectively  pertaining  to  each. 
We  begin  with  the  Constitution  of  Rights — The  First  Book  em- 
braces Mercantile  and  Maritime  Contracts.  We  are  next  made 
acquainted  with  the  different  species  of  property,  from  which  our 
debts  may  be  paid,  or  the  mode  in  which  tney  may  be  secured — 
the  Second  Book  is  devoted  to  the  consideration  of  the  law  as  to 
Moveable  Rights;  and  the  Third,  to  Heritable  Rights.  The 
Fourth  Book,  which  now  concludes  the  volume,  is  entirely  taken 
up  with  the  Constitution  and  Effect  of  Bankruptcy — ^a  department 
in  which  Mr  Shaw  has  been  obliged  to  make  considerable  interpo- 
lations in  the  text.  This  important  part  of  his  labours  has  been 
performed  with  sound  judgment ;  and,  in  coiTecting  the  Author  as 
to  the  modem  practice,  or  supplying  his  imperfections,  his  additions 
are  so  made  as  to  interfere  little  with  the  rest  of  the  text.  The 
superiority  of  the  new  over  the  old  arrangement,  is  too  apparent  to 
require  remark.  This  part  of  the  work  must  have  entailed  great 
labour  on  the  Editor,  as  several  consecutive  sentences  have  oeen 
taken  from  as  many  different  pages.  Thus,  at  page  12,  we  have 
a  paragraph  composed  of  passages  taken  fix>m  pp.  137,  140,  297, 
and  298  of  vol.  i.  of  the  fifth  edition. 

For  some  time  prior  to  his  death,  we  are  told  in  the  Preface,  that 
the  Author  was  engaged  in  preparing  a  new  edition.  He  had,  it 
seems,  expunged  ana  re-written  a  considerable  portion  of  the  last 
edition.  Of  coarse,  the  present  editor  has  availed  himself  of  these 
MSS. ;  and  to  make  this  edition  more  complete,  he  has,  in  some 
instances,  introduced  chapters  entirely  new,  from  the  Author's 
other  writings. 

Such  are  the  general  features  of  this  new  edition  of  this  standard 
authority  on  the  law  of  Scotland.  The  short  time  it  has  been  in  oar 
hands,  has  not  enabled  us  to  make  that  minute  examination  which 
is  due  to  a  new  issue  of  a  work  of  its  magnitude  and  importance ; 
but,  so  far  as  our  examination  has  proceeded,  we  feel  assured  that 
we  are  justified  in  saving,  that  the  profession  are  under  great  obliga- 
tions to  Mr  Shaw  K>r  the  mode  in  which  the  laborious  duty  of 
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editor  has  been  discharged ;  and  that  with  his  emendations,  additions, 
and  improvements,  it  is  more  than  ever  worthy  of  professional 
acceptance  and  reh'ance. 


Digest  of  i)m«rnn0. 


COUKT  OF  SESSION. 


FIRST  DIVISION. 

Albrton  and  Co.  v.  Abbrcrombt  and  Co. — Jan,  8. 

Tran9€iction — Sale — Stoppage  in  IVaneitu-^  Ea^>eniee — Bankntpt, 

On  Ist  February  18/^4,  Dickson  and  Company  secured  tonnage  in  the  *'  Cale- 
donia '*  for  Melbourne.  On  7th  February  they  purchased  goods  ob  credit  from 
Abercnmiby  and  Company  for  the  Australian  market.  On  23d  February, 
Abercromby  and  Company,  by  order,  sent  the  goods  on  board  the  ''  Caledonia," 
snd  the  mate  gave  the  usual  shipping  receipt  that  the  goods  were  shipped  to 
the  order  and  the  risk  of  Dickson  and  Company.  On  26th  February  Dickson 
and  Company  having  got  that  receipt  from  Abercromby  and  Company,  delivered 
it  to  the  master  of  the  '*  Caledonia,*'  who  gave  them  bills  of  lading  in  exchange 
i&  their  name,  as  shijmers  of  the  goods.  On  27th  February,  they  indorsed  the 
bills  to  Morton  and  Company.  On  2d  March,  they  held  a  meeting  of  their 
creditors,  and  on  6th  March,  were  sequestrated.  Of  same  date,  Abercromby 
snd  CompanjT  not  having  been  paid  by  Dickson  and  Company,  applied  to  the 
Sheriff  as  against  them  for  re-delivery  of  the  goods,  and  for  mterdict  against 
the  goods  being  carried  away  ;  and  on  17th,  under  a  supplementary  petition, 
as  against  Morton  and  Company,  they  obtained  interim  interdict  against  them 
and  all  concerned,  with  an  order  to  buidand  restore  the  goods.  On  28th  March 
Morton  and  Company,  on  consignation,  obtained  an  order  for  re>shipment  of 
the  goods*  After  proof,  and  somewhat  intricate  procedure  in  the  Sherm  Court, 
the  case  ^was  advocated ;  and  the  question  now  was,  Had  Abercromby  and 
Company  right  to  re-delivery  of  the  goods  sold  by  them  to  Dickson  and  Company. 
They  rested  their  claim  on  the  ground,  (1)  That  they  had  made  timeous  applica- 
tion for  the  stoppage  of  the  goods  m  transitu;  and  (2),  That  the  purchase 
vsB  fraadnlent,  in  respect  at  the  date  thereof  Dickson  and  Company  were 
meditatine  bankruptcy,  and  knew  they  could  never  pay  the  price.  Held,  (1 } 
That  the  first  plea  was  bad.  Abercromby  and  Company  were  tne  sellers,  not  the 
shiopers,  of  the  goods  ;  and  the  goods  were  not  in  transitu  between  the  sellers 
ana  the  buyers.  If  in  transitu  at  all,  it  was  between  the  buyers  and  their  agents 
at  Melbourne ;  ^2,)  On  a  review  of  the  proof,  that  Dickson  and  Company  had 
commenced  trading  without  capital,  and  had  conducted  a  hazardous  tnat  and 
enormous  speculations  on  credit,  being  at  all  times  in  danger  of  bankruptcy,  if 
disappointed  of  their  foreign  remittances.  But  that  beyond  the  fraud  involved 
in  their  general  system  of  trading,  they  had  not  been  guilty  of  fraudulent  mis- 
representations or  false  pretences  at  the  time  of  the  purchase.  Therefore  re- 
delivery refused  on  both  grounds.  Held  also,  that  it  was  unnecessary  to  deal 
with  the  position  of  Morton  and  Company  as  indorsees  of  the  bills  of  lading  ; 
but,  if  necessary,  that  they  would  have  been  entitled  to  the  full  benefit  of  their 
position  as  onerous  indorsees.  Further,  the  shipping  agents  and  owners  of  the 
"  Caledonia,**  having  taken  an  active  part  in  tne  whole  litigation — Held,  that 
they  were  entitled  to  their  expenses  up  to  the  period  of  consignation.  They 
had  an  interest  to  appear  in  the  process ;  but,  after  consignation,  their  interest 
was  effectually  protected,  and  tliey  should  then  have  withdrawn  from  the 
contest. 
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National  Ezcbanob  Company  v.  Drkw  and  Dick. — Jan.  12. 

Frocess — DUigencB. 

Action  for  payment  of  money  advanced  to  the  defenders  towards  the  pur- 
chase of  shares  of  the  pursuer's  stock.  Defence — ^Fraud,  concealment,  and  mis- 
representation as  to  the  state  of  the  Company's  affairs.  Issues  were  adjusted 
for  trial.  The  defenders  obtained  a  diligence  for  the  recovery  of  documents,  and 
thereafter  moved  for  an  order  on  the  pursuers  to  produce  certain  balance-sheets 
of  the  Company  referred  to  in  certain  minutes  of  the  directors,  and  which 
they  maintained,  had  been  proved  to  be  in  existence,  though  not  recovered 
under  the  diligence.  The  pursuers,  by  minute  stated,  that  they  had  been  un- 
able to  discover  the  existence  of  any  such  documents,  other  than  those  which 
had  been  recovered  under  the  diligence  ;  and  if  any  such  existed,  now  or  for- 
merly, they  were  ignorant  of  the  fact.  Pleaded  for  the  defender,  this  answer 
is  evasive.  The  pursuers  are  bound  to  state  judicially  whether  the  docoments 
called  for  ever  or  never  existed  ;  and  whether  they  ever  or  never  were  in  their 
possession,  or  that  the  documents,  already  produced,  are  those  called  for  ;  or, 
if  not,  then  to  explain  where  they  are.  Replied — The  defenders  having 
^Eiiled  to  recover  the  documents  under  their  diligence,  the  pursuers'  answer, 
that  they  are  ignorant  of  their  existence,  was  conclusive.  Held — That  if  the 
minutes  had  proved  that  the  documents  called  for  had  been  produced  at  a 
meeting  at  which  the  directors  were  present,  that  would  have  sufficiently 
proved  that  the  documents  had  once  been  in  their  possesion,  so  as  to  entitle 
the  defenders  now  to  call  on  them  to  produce  the  documents,  or  account  for 
them  ;  but  as  there  was  no  such  evidence  that  the  documents  ever  were  in  their 
possession.  Motion  refused. 

Caledonian  and  Dumbarton  Railway  Comfant  o.  Lockhart. — Jan,  13. 

Prooest — Expen$es, 

The  auditor's  report  in  this  case  was  given  in  on  18th  January  1857.  The 
pursuers  and  defenders  both  lodged  objections.  Those  for  the  defenders  were 
disposed  on  l7th  November  1857,  certain  objections  being  then  allowed.  Those 
for  the  pursuers  were  now  all  disallowed.  The  defenders  had  been  success- 
ful in  the  litigation,  and  now  moved  for  interest  on  their  expenses — which  con- 
sisted lalrgely  of  outlay — ^since  the  date  of  the  auditor's  report.  They  had  only 
objected  to  the  auditor  s  report  defensively,  and  were  quite  willing  at  first  to 
take  payment  as  taxed  by  the  auditor. — (Barclay  v.  Barclay,  6th  March  1850.) 
Motion  refused.  Interest  was  only  given  in  very  exceptional  cases.  No  reason 
had  been  stated  for  giving  interest  prior  to  l7th  November,  when  the  defen- 
der's own  objections  were  disposed  of,  and  too  short  a  time  had  since  elapsed 
to  warrant  such  a  claim  on  the  ground  of  unreasonable  delay. 

Guild  v,  Ewino  and  Co. — Jan,  15. 

Procen — Relevancy — Inpestigiatum  before  Judgment. 

On  26th  August  1853,  Ferguson,  a  commission  agent  in  Glasgow,  deserted 
his  house  and  business,  and  was  not  heard  of  till  26th  September,  when  his 
dead  body  was  found  in  the  river  Clyde.  His  estates  were  sequestrated  on  7th 
October;  on  the  day  on  which  he  disappeared,  he  handed  over  to  the  defenders 
L.914,  2s.  6d.  in  cash.  His  trustee  broucfht  a  reduction  of  that  transaction,  as 
constituting  an  illegal  preference  under  the  Act  1696,  and  a  fraudulent  prefer- 
ence at  common  law,  on  the  ground,  that  Ferguson  dealt  with  the  deienders 
under  a  special  **  bargain  and  agreement,"  whereby  the  goods  purchased  by 
him,  in  the  course  of  any  month,  *^  became  due  and  payable  not  sooner  "  than 
the  last  "  cash  day  "  of  the  following  month,  i.e.,  the  fast  Tuesday  or  Friday, 
whichever  came  last,  and  that  Ferguson  was  then  entitled  to  discount  of  5  per 
cent. ;  but  that,  on  the  occasion  in  question,  Ferguson,  without  any  special 
bargain  or  allowance  of  additional  discount,  voluntarily  stepped  out  of  the  ordi- 
nary course  of  dealing,  and,  four  days  before  any  debt  was  due  or  payable  by 
him,  paid  this  money,  being,  at  the  same  time  aware  that  his  affairs  Were  ine- 
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trievably  insolrent,  and  that  he  was  on  the  eve  of  bankruptcy.  Defence — (1.) 
The  thing  complained  of,  is  payment  of  money  by  a  debtor  to  his  creditor, 
which  is  not  BoHsfaciion,  in  the  meaning  of  the  Act  161^  ;  therefore  the  action, 
in  80  far  as  hiid  on  the  statute,  is  irrelevant.  (2.)  It  is  also  irrelevant  at  com- 
mon law,  in  as  much  as  fraud  on  the  part  of  the  creditor,  is  not  alleged.  The 
Lord  Ordinary  sustained  these  pleas.  The  First  Division  recalled  his  interlo- 
cntor  tn  hoe  siatu^  and  ordered  issues  to  be  lodged.  The  pursuer  proposed  to 
talce  issues  under  the  statute,  and  at  common  law ;  but  the  defenders  con- 
tended that  the^  were  entitled,  as  matter  of  right,  to  a  judgment  from  the  Court, 
expressly  sustaining  or  repelling  thefir  pleas  on  the  relevancy,  before  going 
into  any  iuquiry  as  to  the  actual  facts  of  the  case.  ^e^<i— That  the  time  and 
mode  of  disposing  of  such  pleas  was  a  matter  for  the  discretion  of  the  judge ; 
and  that,  if  the  defenders  contention  were  sustained,  a  defender  desiring  to  hvMe 
his  creditor  by  delay,  might  accomplish  his  object  with  certainty,  and  at  a  very 
moderate  cost,  by  merely  adding  to  his  other  pleas,  a  plea  on  relevancy^  and 
insisting  on  a  judgment  upon  it,  in  limine,  which  judgment,  if  against  him, 
might  be  reclaimed  against  to  the  Inner  House,  and  perhaps  appealed  ;  and 
that,  while  in  all  cases,  it  was  desirable  to  adjudicate  on  ascertained  facts,  this 
was  eminently  a  case  in  which  investigation  ought  to  precede  judgment. 

Dbubolm  v.  His  CRBniT0R6.^-«/aii.  16. 

Bankrupt — Gessio, 

AppUcation,  b^  an  insolvent  flesher,  for  cessio.  The  bankrupt's  loss  was 
stated  to  have  arisen  partly  from  selling  at  an  under  value,  for  three  years,  in 
oHer  to  compete  with  a  rival  establisliment,  partly  from  the  malpractices  of 
^lishonest  servants,  and  partly  from  income-tax  payments  on  profits.  His  ap- 
plication was  unopposed  ;  but  the  Court  were  not  satisfied  with  this  explana- 
tion, and  refused  the  application. 

Pet.  Leabmonth. — Jan,  21. 

Bankruptcy — Discharge, 

A  clergyman,  whose  estates  had  been  sequestrated,  applied  for  discharge.  His 
^ebts,  as  stated  by  his  trnstee,  amounted  to  L.1500.  There  was  a  tireferable 
aebtof  L.139, 13s.  7d.,  being  arrears  of  contributions  to  the  Ministers  Widows' 
Fnnd.  His  household  furniture  and  crop  of  the  glebe  realized  L.I 00.  His 
^ipend,  increased  by  an  allowance  from  the  Exchequer,  amounted  to  L.150. 
^ut  of  this  sum  the  petitioner  stated  that  he  had  to  pay  Presbytery  and  Bynod 
expenses,  L.16  ;  premium  of  life  assurance,  L.14;  Ministers'  Widows'  Fund, 
^•7,  I7s.  6d. ;  income-tax,  etc.,  L.12,  5s.  2d.  Man  and  horse  for  glebe  and 
puiah  dutjs  L.50.  He  valued  the  glebe  at  L.28.  The  manse  produced  him  no 
'evenQe.  The  trustee  valued  the  glebe  at  L.40,  and  the  manse  at  L.75.  The 
^itors  were  willing  to  allow  the  petitioner  one  guinea  and  a  half  per  week, 
Mth  the  manse  and  garden,  and  a  small  field  of  glebe  valued  at  L.5.  The 
petitioner  refused  this,  and  offered  to  pay  L.50,  for  five  years,  out  of  his  whole 
income.  The  creditors  refused  this  offer,  and  the  trustee  therefore  opposed  tliis 
application.  Held  that  the  petitioner  had  not  made  out  a  case  for  discharge. 
It  was  desirable  that  a  minister  should  have  a  sufficient  iacome,  but  still  more 
^  that  be  should  pay  his  debts. 


SECOND  DIVISION. 

TuE  Mabquis  of  Huntly  V,  Dyce  Niool. — Jan.  8. 

Property — EntaU — Ri^ht  of  Shooting — Res  Judicata, 

In  a  summons  of  declarator,  molestation,  and  damages,  at  the  instance  of  the 
^larquts  of  Huntlv.against  Mr  Dyce  Nicol  of  Ballogie,  there  was  inter  alia  a 
conclusion  for  declarator,  that  the  pursuer  had  the  sole  right  of  hunting;  and 
fowling  within  the  forest  of  Birse. — Tlie  defenders  pleaded  rex  ju^tca^a  in  re- 
spect of  judgments  pronounced  by  the  Court,  and  affirmed  by  the  House  of 
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Lords  in  1809  and  1812,  in  actions  between  Innes,  then  of  Ballo^e,  and  the 
late  Lord  Aboyne,  the  predecesore  respectively  of  the  parties  in  this  cause  ;  in 
which  actions,  under  a  conclusion  to  the  effect  that  the  pursuer  Lord  AboyDe., 
had  the  sole  right  of  hunting  and  fowling  within  the  Forest  of  Birse,  "  subject 
to  a  personal  privilege  in  favour  of  Mr  Innes,  as  proprietor  of  Ballogie,  of  shoot- 
ing wild  fowl  in  the  forest  of  Birse ;  the  question  of  the  defender's  right  to 
shoot  within  the  forest  had  been  fairly  raised  and  litigated, — the  Court  having, 
by  that  decision,  found  that  Innes,  as  proprietor  foresaid,  had  a  priviUgium 
aueupandi,  or  right  of  fowling  therein,  by  virtue  of  his  titles  and  of  usage. 
The  pursuer  answered,  that  the  previous  decision  of  1812  proceeded  upon  an 
admission  by  Lord  Aboyne  in  his  summons  of  declarator,  which  he  was  neither 
bound  nor  entitled  to  make,  that  the  question  of  the  defender's  rights  was 
therefore  never  raised  at  all,  that  the  admission  was  made  by  his  predecessor 
under  erroneous  advice  as  to  the  defender's  rights,  and  that»  at  all  events,  the 
admission  having  been  made  by  a  proprietor  under  an  entail,  it  could  not  fUSect 
the  rights  of  a  subsequent  heir.  The  Court,  adhering  to  the  judgment  of  Lord 
Handy  side  (Ordinary),  sustained  the  plea  of  the  defender. 

Robertson  v.  Robbrtbon. — Jan.  9. 

Proof—  Writ — PreiumpHon — Zoom. 

The  pursuer  itused  tliis  action  for  the  sum  of  L.lOO,  alleged  to  have  been 
lent  by  her  to  her  niece  the  defender,  and  libelling  on  an  unstamped  holograph 
acknowledgment,  granted  by  the  defender,  in  these  terms, — **  Slst  October  1848, 
— I  hereby  acknowledge  the  receipt  of  one  hundred  pounds  from  Miss  Jane 
Robertson,  and  agree  to  pay  interest  on  the  same,  it  demanded."  (Signed) 
''  Christina  Robertson.'*  The  defender  alleged  that  the  money  had  been  paid 
to  her  as  a  donation  on  behalf  of  her  sister  Jane,  the  pursuer's  namesake,  to 
whom  the  pursuer  then  stated  she  intended  to  bequeath  that  sum,  but  gave  it 
to  her  in  1848.  as  she  was  then  about  to  be  married,  and  to  proceed  to  Chios 
with  her  intended  husband;  and  that  the  acknowledgment  was  afterwards 
granted  by  the  defender  at  the  pursuer's  request,  the  de&nder's  understanding 
being,  that  the  interest  was  only  to  be  paid  in  the  event  of  the  defender  being 
able  to  pay  it,  and  the  pursuer  falling  into  such  circumstances  as  to  require  it. 
Lord  Benholme  (Ordinary)  allowed  the  defender  a  proof  of  her  averments,  and 
Conjunct  probation  to  the  pursuer.  Observed  in  his  Note,— the  presumption 
that  loan,  and  not  donation,  was  intended,  might  be  redargued  by  contrary 
proof :  that  this  was  not  a  violation  of  tlie  rule  that  written  documents  cannot 
be  cut  down  by  parole  proof,  for  when  a  writing  was  in  itself  doubtful,  parole 
proof  of  facts  and  circumstances  might  well  be  advanced  to  explain  it.  The 
Court  altered  this  judgment,  and  found  that  the  defender  was  only  entitled  to 
a  proof  by  the  oath  tff  the  pursuer. 

Authorities, — ^Ersk.  Inst.,  L.  iy.,  T.  2,  sect.  36 ;  Ogtlvy  v,  Abercrombie,  1703, 
M.  p.  11510 ;  Donaldson  v.  Walker,  June  11,  1711,  M.  p.  11611 ;  Ross  o.  Fid- 
dler,  Nov.  24, 1809,  Fac.  Col.  ;  Watt  v,  Macfarlane,  Feb.  15, 1828,  Fac.  Col.; 
Allan  V.  Murray,  June  13,  1837.  zv.  S.  and  D.,  p.  1130 ;  Ross  v.  Matheson, 
June  25, 1847,  ix.  D.  p.  1366 ;  Martin  v.  Crawford,  June  4, 1850,  xii.  D.  p.  960. 

Gairdner  v.  Milne  and  Co. — Jan,  15. 

Principal  and  Agent — Lien — Retention. 
Milne  and  Co.  were  in  use  to  purchase  grain  in  England  on  behalf  of  Currie 
and  Co.,  merchants  in  Glasgow.  The  course  of  dealing  was,  that  Milne  and  Co. 
paid  for  the  purchases  which  were  made  in  their  own  name,  and  took  Currie 
and  Co's  bill  tor  the  amount,  including  charges  and  commission.  Currie  and 
Co.  became  bankrupt,  when  Milne  and  Co.  held  their  bills  to  the  amount  of 
L.  14,000.  Shortly  before  the  date  of  the  bankruptcy,  Milne  and  Co.  bad 
purchased  a  cargo  of  wheat  for  L.1345  ;  for  this  sum  Currie  and  Co.  granted 
bills  ;  the  wheat  was  shipped  for  Glasgow,  and  the  bills  of  lading  endorsed  to 
Currie  and  Co.  Milne  and  Co.  insured  the  wheat  in  their  own  name  for  L.I400. 
The  ship  was  lost,  and  Milne  and  Co.  having  procured  the  policy  of  insurance 
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from  the  broken^  recovered  the  sum  insured  from  the  underwriters.  Oairdner, 
the  tmstee  in  Carrie  and  Co.'s  sequestration,  raised  this  action  for  the  sum  re- 
corered  under  the  policy.  It  was  pleaded,  in  support  of  it,  that  the  defenders 
were  not  acting  in  a  factorial  capacitv,  and  had  therefore  no  right  of  lien  ; 
that  they  had  waived  such  right,  if  they  ever  had  it,  hy  taking  Gurrie  and 
Co.*8  bill  for  the  price  of  the  wheat ;  that  the  bill  of  lading  having  been  en- 
dorsed to  the  bauKrupts,  ^e  beneficial  and  insurable  interest  in  the  wheat  was 
in  them^  and  the  broker  held  the  policy  for  their  behoof.  The  Court  held  that 
the  defenders  had  the  right  of  lien  thev  claimed  over  the  contents  of  the  policy 
for  the  general  balance  due  them  by  the  bankrupts.  The  Lord  Jostice-Clerk 
dissented ;  he  remarked,  that  factors  had  a  right  of  retention  for  any  balance 
dae  them,  over  whatever  goods  came  into  their  possession  in  their  factorial 
character ;  but  that  the  facts  of  this  case  were  quite  different  from  those  to 
which  that  doctrine  applied  : — ^much  confusion  had  arisen  from  following  the 
mistaken  riew  of  ProKssor  Bell,  who  had  confounded  the  right  of  retention  with 
the  right  of  lien,  and  treated  the  law  of  Scotland,  as  to  lien,  as  similar  to  that 
of  England. 

Puraiar'8  ottfAort/tes.— Bell's  Pr.,  sect.  1418,  ii.  Bell's  Com.  pp.  96,  114; 
Smith's  Mercantile  Law  (5th  edition,  Dowdswel1*s),  p.  541 ;  Cowell  v.  Simpson, 
xTi.  Vesey,  p.  278  ;  Homcastle  v  Farren,  iii.  Barn,  and  Aid.  p.  407  ;  Howie- 
son  (1836),  ii.  Bingham's  New  Cases,  p.  755 ;  Duncan  v.  Johnstone,  May  16, 
1827,  Fac.  Col. 

D^enderi*  ouihoriHes. — Stair,  Inst.,  L.  1,  T.  18,  sect.  8  ;  Bank  of  England 
r.  Bank  of  Scotland,  etc..  Mar.  1, 1781,  M.  p.  14121 ;  Doughis,  Heron  and  Co. 
t  Brown,  July  24,  1785,  M.  p.  7070;  Cult's  Creditors,  Aug.  2, 1781,  M.  p. 
5137;  Niven  v,  Allan,  June  27, 1821,  Pac.  Col. ;  Skinner  v,  Paterson,  May  21, 
1820,  Fac.  CoL  ;  Stephenson  v,  Blacl^  I.  Maule  and  Selby,  p.  534. 

Macdouoal  V,  Wilsons. — Jan,  15. 
LegUion — Title  to  me.  - 

In  an  action  by  a  husband  against  the  executors  of  his  wife's  father,  conclud- 
ing  that  the  defenders  should  be  decerned  to  pay  to  him  a  legacy  left  to  his  wife 
by  her  fiuher,  that  the  defenders  should  count  and  reckon  with  him  for  his 
wife's  legition,  and  pay  him  the  same,  or  if  he  could  not  claim  both  the  legacv 
uid  legition,  that  he  was  entitled  to  make  an  election.  The  defenders  pleaded, 
that  the  action,  so  far  as  concluding  for  legition,  ought  to  be  dismissea,  in  re- 
spect the  pursaer*s  wife  was  no  pur^  thereto,  and  that  it  had  been  raised 
withont  her  sanction  or  authority.  The  Court,  adhering  to  the  judgment  of 
Urd  Benholm«  ^Ordinary),  diu.  Lord  Murray,  repelled  the  defender's  plea ; 
<)Wyed  by  Lord  Cowan,  that  id  such  a  case,  if  there  was  any  ground  for 
^^unking  that  diversity  of  interests  between  a  husband  and  wife  e^sted,  the 
pnper  course  miffht  be  to  order  intimation  to  the  wife ;  and,  perhaps,  in  such  a 
c>M,  the  right  of  election  between  lotion  and  a  legacy,  as  to  which  the  ju» 
"*^t  was  excluded,  might  be  held  to  belong  to  the  wife. 

^utWttiet.— Stair's  Inst.  L.  i.  iv.  0  ;  £rsk.  Inst  L.  i.  T.  6,  sect.  30.  Bell> 
I'r.,  sect.  1561  ;  i.  Eraser's  pers.  and  dom.  rels.  p.  278;  Shand's  Practice,  p. 
l^d;  A.  B.,  Nov.  29  1733 ;  li.  Elchies,  p.  190  ;  Aitken^s  v.  Orr,  Feb.  11, 1802 ; 
^1-  p.  16140 ;  Ferguson  v.  Cowan,  June  3  1819,  Hume  p.  222.  Fraser  v. 
Brown,  Hume,  p.  210 ;  Wilson  v.  Tait,  June  4,  1831 ;  ix.  S.  and  D.  p.  608  ; 
Stevenson  v.  Hamilton,  Dec.  7  1838, 1  D.  p.  181 ;  Duchess  of  Buckingham  v. 
^Vtnterbottom,  June  13  1851;  xiii.  D.  pp.  1129,  1347;  M<Murray  v.  Govan, 
%  17  1852;  xiv.  D.  p.  1048. 

De  Bebnardt  v.  DENinsTOUN. — Jan,  19. 

Summons — Revdancy. 

The  pursuer  Mrrote  to  the  defendei',  stating  that  he  was  aware  of  a  debt  due 

to  the  defender's  relative  Thomson,  and  offering  to  recover  it  for  a  commisnon 

^  fifty  per  cent.    The  defender  agreed  to  the  terms  proposed.    In  the  course 

oUhe  subsequent  correspondence,  it  appeared  that  an  authority  from  Thomson 
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to  aplift  the  fund  was  necessary,  which  the  defender  did  not  supply ;  he  stated 
that  it  could  not  be  procured,  as  Thomson  was  a  lunatic.  The  pursuer  raised 
this  action,  concluding  that  the  defender  should  be  decerned  to  make  payment 
to  him  of  the  sum  of  L.45,  as  the  amount  of  commission  payable  by  the  agree- 
ment with  the  defender,  or  as  payment  for  the  trouble  and  outlay  made,  and 
information  given.  The  Court,  adhering  to  the  judgment  of  Lord  Handyside 
(Ordinary),  diss.  Lord  Cowan,  KM  that  there  were  no  averments  to  support  the 
alternative  conclusion  of  the  summons,  and  assoilzied  the  defender.  The  Lord 
Justice-Clerk  observed,  the  first  conclusion  was  correctly  in  the  summons,  as 
the  necessary  authority  might  have  been  furnished  in  the  course  of  the  action : 
but  instead  of  such  an  alternative  conclusion  as  "  that  the  defenders,  in  respect 
of  their  failure  to  implement  their  agreement,  should  be  decerned  to  ^y  the 
amount  incurred  for  trouble  and  outlay,"  there  was  a  conclusion  on  which  the 
court  could  not  go  into  an  investigation  as  to  the  quantum  meruH; — ^the  sum 
charged  for  commission,  and  no  other,  being  concluded  for  as  pa3'ment  for 
trouble  and  outlay. 

NoRTOi?  Ain>  Others  v,  Braidwood  and  Others. — Jan.  21. 

Superior  and  Vaual — Non-Entry. 
It  was  agreed  between  the  superior  and  the  trustees  of  a  vassal  that  they 
should  take  an  entry  in  the  name  of  one  of  themselves,  and  pay  a  sum  agreed 
on  as  composition.  A  charter  was  drafted  in  terms  of  the  agreement,  and  re- 
vised on  faiehalf  of  the  vassal.  After  some  further  correspondence,  and  the  lapse 
of  some  years,  the  trustee,  in  whose  name  the  entry  was  to  be  taken,  wished 
the  entry  to  be  given  to  his  son,  who  had  been  assumed  as  a  trustee.  An  action 
of  declarator  of  non-entry  was  raised.  The  defenders  stated  their  willingness 
to  enter  and  pay  the  legal  composition.  Lord  Handyside  (Ordinary),  found 
the  defenders  bound  to  take  the  charter,  the  terms  of  the  draft  which  had  been 
agreed  on  and  extended.  The  defenders  reclaimed;  they  pleaded,  that  the 
pursuer  had  two  courses — either  to  raise  an  action  for  implement  of  the  agree- 
ment, or  an  action  of  declarator  of  non-entry, — having  chosen  the  latter,  he 
was  not  entitled  to  found  on  the  agreement  to  take  a  charter  in  any  par- 
ticular terms.     The  Court  adhered. 

O'Neill  and  his  Curator  v.  Wilson. — Jan.  21. 

LiaMlity  cf  a  Coalnuuter/or  injury  in  a  eoaUpit. 
O'Neill,  a  boy  of  sixteen,  was  employed  by  the  defender  in  a  coal-pit.  His 
duties  were  to  attend  to  the  machmery  used  for  lowering  coals  by  a  ^^  blind 
shaft,*'  or  shaft  between  the  workings  in  one  seam  and  another.  The  shaft 
was  118  feet  deep.  The  workmen  in  the  upper  seam,  when  their  day's  work 
was  concluded,  were  lowered  in  the 'cage,  and  proceeded  along  the  workings  in 
the  inferior  seam  to  the  pit  bottom ;  and  O'Neill,  after  lowering  the  men,  came 
down  the  shaft  by  a  ladder.  The  ladder  was  without  landing  places  between 
the  top  and  bottom,  and  was  fixed  along  the  side  of  the  shaft  by  two  needles, 
or  cross  pieces  of  timber.  After  being  employed  in  the  pit  for  eighteen  months, 
O'Neill,  m  coming  down  the  ladder,  missed  his  footing,  and  falling  upon  a  wheel 
at  the  bottom  of  the  shaft,  both  his  legs  were  broken.  In  an  action  of  damages 
agiunst  the  coalmaster,  it  was  proved  that  such  laddera  were  common  in  pits ; 
that  the  pursuer  had  been  accustomed  to  descend  the  ladder  too  fast,  and  bad 
been  reproved  for  doing  so ;  that  on  the  occasion  on  which  he  fell,  he  was  de- 
scending too  fast,  and  that  he  had  a  flask  in  one  hand.  The  Court,  adhering 
to  the  judgment  of  the  Lord  Ordinary,  found  that  he  was  not  entitled  to  da- 
mages. The  Lord  Justice- Clerk  observed,  that  the  accident  was  clearly  cansi-d 
by  the  recklessness  and  carelessness  of  the  pursuer  himself.  In  deciding  the 
case,  he  threw  out  of  view  that  the  injuries  were  more  severe  because  O^Neill 
had  fallen  upon  the  wheel  at  the  bottom  of  the  shaft.  If  the  fall  was  owing 
to  a  defect  in  the  ladder,  the  defender  was  liable  for  whatever  injuries  were 
received ;  but  the  fall  being  the  result  of  the  porsuei's  want  of  caution,  that  he 
fell  on  a  piece  of  machinery,  and  was  thereby  more  severely  injured,  did  nut 
^uake  the  defender  liable. 
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Joint-Stoox  Co .^-^ma^amotion.— Plaintiff  effected  an  insnranoe  with  an 
Insurance  Company,  whose  policies,  inter  a/fo,  provided  '*  that  the  capital  stock 
and  other  the  securities,  funds  and  property  of  the  said  company,  remaining  at 
the  time  of  any  claim  or  demand  made,  unapplied,  and  undisposed  of,  and  in- 
applicable to  prior  claims  and  demands  in  pursuance  of  the  provisions  of  the 
said  deed  of  settlement,  shall  alone  be  liable  to  answer  and  make  good  all  claims 
and  demands  upon  the  said  Company,  or  otherwise  under  or  by  virtue  of  this 
policy;  that  no  director,  etc.,  shall  be  in  anywise  individually  or  personally  liable." 
The  deed  of  settlement  contained  no  provisions  for  an  amalgamation,  but  cer- 
tain provisions  with  regard  to  the  dissolution  of  the  Company.    The  Company 
amalgamated,  and  plaintiff  contended  that,  by  the  transfer,  the  Company  dis- 
posed 6f  all  their  property  contrary  to  the  agreement  in  the  policy.     These  cir- 
cnmstances  were  held  to  disclose  no  cause  of  action  ;  they  only  disclosed  what 
might  hereafter  by  possibility  become  an  injury.    In  the  first  place,  there  was 
no  implied  covenant  by  the  Company  to  carry  on  the  business.    Williams,  J. — 
*'  Even  if  the  deed  of  settlement  were  out  of  the  question,  it  is  difficult  to  see  that 
there  is  anything  beyond  a  contract  that  the  plaintiff  shall  be  paid,  or  his  exe- 
cutors shall  be  paid,  the  amount  of  the  policy  when  it  falls  due,  and  that  he 
shall  have  a  share  of  the  profits,  if  any  are  made.     It  is  difficult,  if  not  impos- 
Rble,  leaving  the  deed  of  settlement  out  of  the  question,  to  imply,  from  the 
riivomstances  of  his  right  to  a  share  of  the  profits,  a  contract  on  the  part  of 
^he  Company  that  they  will,  for  his  benefit,  and  to  give  him  a  better  chance  of 
bftTing  profits,  continue  the  business,  supposing  the  circumstances  shall  arise. 
Then  the  next  qnestion  is,  supposing  there  is  no  implied  covenant  or  contract, 
can  the  declaration  be  supported  in  the  aspect  to  which  it  is  more  prominently 
framed  ?    I  mean  the  view,  that  the  conduct  of  the  defendants  amounts  to  a 
voluntary  disabling,  on  their  part,  of  themselves  from  performing  their  contract. 
There  is  no  doubt,  if  any  person  who  enters  into  a  contract  to  do  a  thing  at  a 
future  period  takes  some  step  voluntarily  which  makes  it  impossible  that,  when 
the  proper  time  arrives  for  performing  the  contract,  he  can  perform  it,  the 
party  prejudiced  by  it  is  not  bound  to  wait  till  the  time  arrives,  but  he  may  at 
once  bring  his  action  for  a  breach  of  the  contract  if  there  is  sufficient  evidence 
to  show  that  it  cannot  be  fulfilled.    The  question  is,  did  the  circumstances  in 
this  case  support  that  view  of  the  case  1    It  seems  quite  clear  that  they  do  not. 
There  is  nothing  to  show  that  the  defendants  have  disabled  themselves  from 
performing  the  contract,  and,  therefore,  the  pliuntiff  has  no  case  at  all.     This 
is  not  like  the  case  that  was  in  the  contemplation  of  the  person  who  drew  this 
^declaration,  that  being  a  case  where  a  woman  undertakes  that  she  will  do  a 
^%rtain  act  which  she  ^nnot  do  unless  she  is  a  single  woman ;  she  marries,  and 
^0  makes  it  utterly  impossible  that  she  ever  can  perform  the  contract.    In  that 
^case,  of  course,  an  action  may  be  maintained,  but  there  is  nothing  of  that  sort 
^«re.    Therefore,  I  think  thb  rule  must  be  made  absolute."— (King  v.  The  Ac- 
CQnulative,  etc.,  Insurance  Co.,  C.  B.,  30  L.  T.  Bep.  119.) 

Xeqligenob. — RaUway  StaUon, — Plaintiff  arrived  at  Kew  Cross  station  to 
^  by  a  train  at  11*45  p.m.  He  inquired  the  way  to  the  urinary  of  a  stranger 
^^  the  platform,  who  pointed  to  a  place  where  there  were  two  doors ;  over 
^JJe  were  the  words,  " For  gentlemen  ;"  over  the  other,  "  Lamp-room.*'  Over 
^^e  former  there  was  a  light ;  over  the  latter,  none.  Plaintiff,  an  illiterate  man, 
Passed  through  the  door  leading  to  the  lamp-room — fell  down  a  flight  of  steps, 
^i  hurt hishead.  The  Railway  Company  were  found  to  be  not  liable.  Wil- 
l^ms,  J. — If  it  had  been  shown  that  the  steps  were  dangerous,  the  case  might 
'^ve  been  different.     Willes,  J. — To  make  out  a  case  of  negligence,  some  ftict 
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must  be  proved  more  consistent  with  the  defendants  haying  through  negligence 
caused  the  injury,  than  the  opposite  theory.  There  was  nothing  to  show  that 
the  steps  were  more  tlian  ordinarily  dangerous,  nothing  to  show  that  they  were 
out  of  the  ordinary  course.  It  is  impossible  for  a  man  to  dispose  his  property 
in  such  a  way  but  that  a  man  may  ny  accident  or  negligence  injure  lumself. 
There  is  no  evidence  that  an  accident  might  not  have  oeen  avoided  by  a  man 
of  ordinary  prudence  and  care.-— (Tooney  v.  the  London,  Brighton,  and  South 
Coast  Railway  Co.,  30  L.  T.  Rep.  135.) 

Patent. — Novelty, — ^Under  some  circumstances,  there  may  be  a  patent  for 
the  application  of  an  old  process  to  a  new  process,  but  then  tliere  must  be  some 
invention  in  the  mode  in  which  it  is  applied.  A  patent  was  taken  out  in  1853 
for  improvements  in  finishing  cotton  and  linen  jarns.  In  1856  the  same  par- 
ties tooK  out  another  patent  for  improvements  m  finishing  yams  of  wool  and 
hair.  The  patent  of  1856  was  held  by  the  Q,.  B.  to  be  bad,  the  mode  of  pro- 
ceeding being  entirely  the  same,  and  the  effect  the  same,  and  the  only  difference 
being  the  materials  to  which  they  were  applied.-— ^Brock  v.  Aston,  30  Q.  B.  131.) 

Solicitor. — Lien  for  Costs — Set  of. — A  cheque  was  deposited  in  the  hands 
of  a  solicitor  by  B,  along  with  a  memorandum  stating  that  it  was  to  be  applied 
in  liquidation  of  the  sum  to  be  recovered  by  A,  the  soucitors  client,  in  an  action 
against  B.  The  amount  due  was  settled  by  arbitration ;  and  A  having  subse- 
quently become  bankrupt,  B  was  found  in  bankruptcy  entitled  to  prove  a  cross- 
claim,  under  a  bill  which  before  he  had  been  unable  to  plead  in  defence,  on  the 
ground  that  the  bill  was  not  due.  On  application  being  made  by  B  for  the 
recovery  of  the  cheque,  it  was  contended  that  the  solicitor  was  a  mere  trustee 
or  stakeholder  ;  but  V.  C.  Wood  held  the  solicitor  entitled  to  his  hen  over  it 
for  the  amount  of  his  costs.  The  moment  the  debt  was  liquidated,  the  agree- 
ment authorised  the  appropriation  of  the  money  to  the  payment  of  the  debt 
That  was  admitted ;  but  it  was  said  that  before  that  moment  arrived  the  bank- 
ruptcy had  intervened,  and  the  order  in  bankruptcy  had  be^n  made,  appro- 
priating that  debt  towards  the  satisfaction  of  a  cross-debt.  The  V.  C,  how- 
ever, considered  thAt  the  riglit,  when  it  arose,  related  back  to  the  date  of  the 
memorandum.  The  money  had  been  placed  in  medio,  and  the  moment  the  debt 
was  ascertained,  it  could  be  appropriated  according  to  the  rights  under  the 
agreement.— (Hanson  v.  Reece,  30  L.  T.  Rep.  130.) 

Insurance. — MisrepreseftUation.— The  assured,  in  his  proposal  for  a  life-policy, 
said,  ^  he  was  not  aware  of  oft^  circumstances,  or  that  he  had  awf  disorder,  tend- 
ing to  shorten  his  life^  or  to  make  an  assurance  on  his  life  more  than  usttallti 
hazardous.'*^  In  an  action  by  his  representatives  for  the  amount  of  the  policy, 
question,  whether  it  was  enough  for  the  insurance  office  to  show  that  two  ill- 
nesses in  1853  and  1854  (the  insurance  being  effected  in  1855)  did  in  fact  tend 
to  shorten  life.  The  learned  judge  ruled,  and  directed  the  jury,  that  if  the 
assured  honestly  believed  at  the  time  he  made  the  declaration  that  the  bilious 
attacks  had  no  effect  upon  his  health,  and  did  not  tend  to  shorten  his  life,  or 
to  render  an  assurance  upon  his  life  more  than  usually  hazardous,  the  fact^ 
that  he  was  aware  that  he  had  had  those  attacks,  ev«n  though  (without  hb 
knowledge)  they  had  such  a  tendency,  would  not  defeat  the  poUcy.  The  jury 
found  for  the  plaintiff  for  the  amount  of  the  policy.  The  C.  B.  held  the  ruling 
to  be  right.  Wightman,  J. — In  the  argument  we  were  referred  by  the  defend-  j 
ant*s  counsel  to  several  authorities — amongst  others,  Lindeman  v.  Desbcfroughf  jl 
B  B.  and  C.  586 — as  establishing  the  proposition  which,  as  a  general  rale,  ia  in-  1 
disputable,  that  it  is  the  duty  of  a  party  effecting  an  insurance  on  lifia  or  pro- 
perty to  communicate  to  his  underwriter  all  material  facts  within  his  knowledge 
touching  the  subject-matters  of  the  insurance,  and  that  it  is  a  question  for  the 
jury  whether  any  particular  part  was  or  was  not  material  to  be  communicated. 
It  is,  however,  equally  clear  that  the  underwritera  may,  in  any  particular  cassi 
limit  their  right  in  this  respect  to  that  of  being  informed  of  what  is  in  the 
knowledge  of  the  assured,  not  only  as  to  its  existence  in  point  of  fact,  but  also 
as  to  its  materiality ;  and,  in  our  opinion,  that  is  the  effect  of  the  limited  decla- 
ration required  in  the  present  case,  as  to  disorder,  or  circumstances  tending  t« 
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shorten  life,  or  to  render  an  uunirance  upon  the  life  insured  more  than  ordin- 
arily hazardous.  Therefore,  upon  the  construction  of  that  clause,  which  alone 
was  relied  upon  at  the  trial,  we  are  of  opinion  that  the  direction  of  the  learned 
judge  was  right,  and  that  the  rule  for  a  new  trial  ought  to  be  discharged. — 
(Jones  V,  ProTincial  Life  Assurance  Co.,  30  L.  T.  Rep.  102.) 

Merchant  SniPPiiva  Act. — Chmpulsofy  Pilotage. — The  case  of  Banks  v, 
Stanton,  30  L.  T.  Rep.  118,  was  a  case  stated  by  consent  upon  a  conviction  be- 
fore justices.  It  decided  simply  that  the  old  exemptions  from  the  compulsory 
employment  of  pilots,  contained  in  sect.  6d  of  the  6  Geo.  IV.,  c.  125,  are  still 
kept  alive  by  sect.  953  of  the  17  and  18  Vict.,  c.  104  (Merchant  Shipping  Act), 
notwithstanding  sects.  376  and  379  of  the  latter  statute,  and  notwitnstanding 
also  the  6  Geo.  IV.,  c.  125,  is  wholly  repealed  by  the  17  and  18  Vict.,  o.  120. 

INSURANCE. — Marine — **  Master's  Ejects.*^ — ^Goods  insured  were  described 
in  a  policy  as  **"  master's  effects,"  and  the  memorandum  as  to  average  was 
^  free  from  all  average."    Some  of  the  goods  thus  insured  were  totally  lost 
by  the  perils  ii^ured  against,  but  others  were  saved.    At  the  trial  before 
my  Lord  Chief  Justice,  it  was  contended,  on  the  part  of  the  plaintiff,  that  he 
was  entitled  to  recover  in  respect  of  the  goods  which  had  been  lost  as  for  a  total 
loss  of  the  subject  insured.    And  it  was  argued  that  the  present  case  must  be 
Srovemed  by  the  recent  decision  of  Rail!  v,  Janson,  6  E.  and  B.  422.     C.  B. 
was  of  opinion  that  the  case  was  distinguishable  from  Ralli  v.  Janson.    In  that 
oise  the  Ex.  Gh.  thought  that,  as  the  insurance  was  on  goods  generally,  and  by 
the  memorandum  **  seed"  was  warranted  free  from  average,  it  was  necessary, 
in  the  natural  construction  of  the  terms  of  the  instrument,  to  apply  the  excep- 
tion to  all  linseed  on  board  collectively,  whether  shipped  in  bulk  or  in  separate 
packages,  and  that  the  court  could  not  apply  the  warranty  to  each  bag  in  which 
the  seed  happened  to  be  packed,  as  a  distinct  object.     But  no  such  difficulty 
occurred  in  the  present  case.     The  articles  which  constitute  *'  the  master  s 
effects"  have  no  natural  or  artificial  connection  with  each  other,  but  of  neces> 
aty,  must  be  essentially  different  in  their  nature  and  kind,  in  their  value,  in  the 
use  to  be  made  of  them,  and  the  mode  in  which  they  would  be  disposed  on 
board.    The  word  **  effects"  was  obviously  employed  to  save  the  task  of  enu- 
merating the  nautical  instruments,  the  chronometer,  the  clothes,  books,  fur- 
niture,  etc.,  of  which  they  happened  to  consist.    And  although  it  was  stipulated 
by  the  warranty  that  these  effects  shall  be  free  of  all  average— or,  in  other 
words,  that  the  insurer  shall  not  be  liable  for  any  amount  of  sea-damage  to 
them,  short  of  a  total  loss — the  court  thought,  looking  at  the  nature  of  the 
subject  of  insurance  and  the  terms  of  this  exemption,  it  was  doin^  no  violence 
to  the  language  used  to  hold  that  he  was  not  to  be  exexnpted  from  liability  for  a 
total  loss  of  any  of  the  articles  of  which  the  **  effects"  consist ;  that  the 
contract  otherwise  construed  would  be  quite  at  variance  with  the  subject 
for  which,  as  it  is  weU  known,  the  memorandum  as  to  average  was  intro- 
daeed  into  policies,  viz.,  that,  since  it  may  be  difficult  to  ascertain  the  true 
cause  of  the  damage  which  goods  of  certain  kinds,  such  as  those  usually  speci- 
fied in  the  memorandum,  receive  in  the  course  of  a  voyage,  whether  it  arose 
from  the   nature   of   the   articles  themselves,  or  from  the  perils  insured 
apinst,  tlie  insurers  thereby  expressly  provide  that  as  to  some  kinds  of  goods 
they  vHU  not  be  answerable  for  any  average  or  partial  loss,  and  as  to  others, 
that  they  will  not  be  liable  for  such  loss  not  amounting  to  a  certain  per  centage 
OD  the  goods.— (Duff  v.  Mackenzie,  30  L.  T.  Rep.  103.) 

Kbougbn OE. — Local  Board — Ckmtraetor. — The  Ghelmsford  Board  of  Health 
employed  defendant  to  make  an  excavation,  which,  during  the  night,  was  left 
without  a  light,  and  plaintiff,  in  driving  along  in  his  gig,  was  upset  and  injured. 
Afuwer — ^Pkintiff  was  on  the  wrong  nde  of  the  road.  (2.)  Defendant  was 
protected  by  Health  of  Towns  Act,  sects.  138-9-40  and  169,  and  if  any  one 
was  liable,  the  Board  of  Health  should  have  been  sued.  Contractor  held  per- 
sonally liable.  Lord  Campbell,  C.  J. — The  plaintiff  had  a  right  to  go  on  the  side 
of  the  road  on  which  he  did  go,  when  he  had  no  reason  to  apprehend  any  obstruc- 
tion. Although  the  rule  of  the  road  is  very  convenient  ana  ought  to  be  observed, 
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still,  if  a  person  has  no  reason  to  suppose  that  there  is  any  obstnictioni  he 
may  go  on  the  right  or  on  the  left  side^  or  in  the  middle  of  the  road.  It  was  for 
the  jury  to  say  whether  the  plaintiff  did  not  contribute  to  the  injury.  The  next 
question  then  is,  against  whom  should  theaction  be  brought  ?  The  defendant  was 
employed  by  the  Board  of  Health  to  do  a  particular  act,  viz.,  to  dig  a  hole  for 
a  well.  The  defendant  might  have  done  that  with  his  own  hands,  but  he 
employed  two  servants  to  do  it.  They  dug  the  hole  in  the  highway.  What 
they  did,  he  did ;  what  they  omitted  to  do,  he  omitted  to  do.  They  allowed 
the  hole  to  remain  during  the  night  without  a  liffht  to  warn  people  of  the  dan- 
ger. That  was  negligence  in  them,  and  it  was  idso  negligence  in  him ;  and  un- 
less some  statute  absolved  him,  he  is  liable  for  the  consequences.  It  is  said 
that  the  Health  of  Towns  Act  absolved  him.  It  would  be  very  strange  indeed 
if  there  was  such' an  enactment,  viz.,  that  persons  guilty  of  negligence,  where- 
by their  fellow-subjects  suffered  grievous  injury,  shall  be  indemnified,  and 
that  others  who  are  in  no  way  culpable,  and  know  nothing  of  the  act,  and  on 
whom  no  obligation  to  guard  against  it  rested,  shall  be  liable,  and  shall  be  called 
unon  to  compensate  the  injured  party.  There  is  no  such  enactment  in  the 
Health  of  Towns  Act,  and  no  authority  for  any  such  position  in  the  cases 
cited.  The  maxim,  rtspondecU  superior,  does  not  absolve  the  inferior,  if  by  hu 
negligence  a  loss  has  been  sustained.  Where  there  is  no  negligence  in  the 
piAy  who  acts  in  obedience  to  the  instructions  of  the  Board  of  Health,  he  is  not 
liable  ;  but  if  in  doing  the  act  he  is  guilty  of  negligence,  whereby  loss  and 
damage  are  occasioned  to  another,  he  is  personally  Uable. — (Arthy  o.  Coleman, 
Q.  B.,  30  L.T.  Rep.  101.) 

Railway. — Freference  Shares — Dividend — The  Great  Northern  Railway 
Company,  in  order  to  validate  the  fictitious  stock  fraudulently  issued  by  Redpath, 
amounting  to  L.24d,943,  obtained  an  Act  of  Parliament,  requiring  them  to 
apply  the  net  revenue  applicable  to  dividend  for  the  half-year  ending  31  st 
December  1866,  in  buying  up  and  then  cancelling  stock  to  the  above  amount 
The  balance  being  insufficient  to  pay  the  half-year's  dividend  to  the  preference 
shareholders,  they  claimed  the  deficiency  out  of  next  half-year's  profits.  The 
directors  and  ordinary  shareholders  opposed  the  application,  contending,  that 
the  preference  or  guarantee  depended  on  the  amount  of  profits  being  8unicieD( 
to  satisfy  the  preference  shareholders.  The  question  therefore  came  io  be 
whether,  if  the  sum  to  be  divided,  at  any  period  of  distribution,  is  insufficient  to 
pay  in  full  the  dividends  due  to  the  holders  of  preference  shares,  they  an 
entitled  on  the  next  declaration  of  dividend  to  receive  the  arrears  unpaid  as 
well  as  the  new  dividend  1  The  V.-C.  Wood  decided  in  the  affirmative;  and 
the  Court  of  Appeal  adhered,  holding  that  the  preference  given  by  the  statotef 
confers  a  right  to  receive  dividends  at  the  stipukted  rates,  attaching  not  onlj 
on  the  profits  accrued  when  the  dividend  is  declared,  but,  if  they  are  insuffi- 
cient, then  on  subsequent  profits. — (Henry  v»  Great  Northern  Railway  Com- 
pany, SOL.  T.  Rep.  141.) 

Sale. — Rescission — Stoppage — Goods  were  sold  to  a  person,  who,  on  their 
arrival,  found  he  was  insolvent,  and  gave  orders  not  to  receive  them.  They 
were,  however,  landed  and  locked  up  in  his  warehouse,  he  intending,  as  he 
wrote  to  the  sellers,  that  the  goods  should  be  warehoused  in  their  names  were 
he  compelled  to  stop  business.  The  sellers  then  demanded  the  goods,  and  tha 
vendee,  on  consulting  with  his  solicitor,  was  informed  that  he  could  not  retom 
them  in  prejudice  of  his  other  creditors,  for  whose  benefit  they  were  after- 
wards assigned  to  the  trustee.  The  Court  of  Q.  B.  held  (1)  That  there  was  no 
rescission  because,  until  there  had  been  a  full  and  mutual  consent  to  rescind 
the  contract,  each  party  had  a  right  to  draw  back,  and  to  refuse  to  consum- 
mate the  agreement  for  rescinding  the  contract:  (2)  That  the  transit  was  at  an 
end,  because  the  goods  had  arrived  at  the  place  originally  destined  for  them, 
viz.,  the  premises  of  the  vendee.— (Heinecke  v.  Earle,  30  L.  T.  Rep.  147.) 

Reset. — Husband  and  Wife — A  husband  and  wife  were  jointly  indicted  for 
receiving  stolen  goods ;  the  jury  found  both  guilty,  and  that  the  wife  received 
the  goods  without  the  control,  or  knowledge  of,  and  apart  from,  her  husband^ 
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''who afierprards  adopted  his  wife*8  receipt*'  Conviction  quashed  as  regards 
the  basband.— (Beg.  v.  Dring  and  wife,  C.  0.  R.  80,  L.  T.  Rep.  168.) 

Lease. — Breach — Licence — Action  of  ejectment  from  premises,  which  20  years 
before  were  converted  into  a  public- house,  in  breach  of  the  lease.  **  PoUock, 
C.B.— We  are  all  of  opinion  that  this  rule  should  be  discharged.  I  believe  we 
all  think  that  where  a  breach  of  covenant  has  continued  for  a  long  series  of 
ytan,  and  rent  has  been  received,  as  in  the  present  case,  for  upwards  of  twenty 
vara,  that  that  fact  may  be  put  to  the  jury  to  say  whether  they  are  not  of 
opinion  that  there  was  a  licence  by  the  lessor.  It  is  a  maxim  of  the  law  of 
Eogland  to  give  effect  to  everything  established  for  a  length  of  time,  to  pre- 
snme  a  right  and  not  a  wrong ;  and  our  decbion  in  the  present  case  is  nothing 
more  than  giving  effect  to  a  notorious  acquiescence.  No  person  can  be  allowed 
to  take  advant^e  of.  a  breach  of  covenant  after  twenty  years,  and  it  is  not 
neccsary  to  send  the  case  down  again  to  be  tried. — (Gilson  v.  Dory,  30  L.  T. 
B«p.l56.) 

TiETT. — Animus  /urandi — Parties  in  the  employment  of  a  glovemaker, 
paid  hj  the  number  of  gloves  finished,  broke  open  a  store-room  in  the  premises, 
took  a  qtumtity  of  finished  gloves  and  laia  them  on  the  table,  with  intent 
fraodolently  to  obtain  money  for  them,  as  having  been  finished  by  them.  No 
l&rceoy ;  the  intention  must  be  permanently  to  deprive  the  owner  of  the  pro- 
perty.—<Beg.  «.  Poole  and  Yates,  C.  C.  R.  30  L.  T.  Rep.  168.) 

Agist  and  Client. — Compromise  of  AcHon — Implied  Authority  of  Agent — 
This  question  was  again  considered  in  Swinfen  v.  Swinfen,  30  L.  T.  Rep.  160. 
At  the  trial  of  the  case  (which  regarded  the  validity  of  a  will)  a  compromise 
vu  made  by  counsel  on  statements  made  by  the  attorney,  that  a  compromise 
vttvery  desirable,  and  in  the  presence  of  the  attorney,  but  without  any  autho- 
ritj  from  the  client,  who  afterwards  repudiated  the  agreement.  The  M.  R. 
^  that  it  was  not  binding.  He  observed — '^  The  principle  upon  which  the 
dcctrine  of  principal  and  agent  rests  is  this,  that  an  agent  has  full  authority  to 
do  eveiything  that  is  within  the  implied  scope  of  his  authority.  An  attorney 
is  employed  to  conduct  a  suit  for  a  client.  Now,  I  apprehend,  it  will  be  per^ 
fectly  clear  thaft  a  compromise  does  not  in  terms  come  within  the  conduct  of 
he  suit;  it  is  not  within  the  management  of  the  cause.  Does  the  authority 
extend  to  selling  the  subject-matter  of  the  suit  I  Suppose  an  attorney  is  em- 
ployed to  recover  an  estate,  does  the  authority  extend  to  selling  that  to  a 
stranger  ?  Yet  in  point  of  &ct  a  compromise  is  nothing  more  than  a  sale  from 
the  plaintiff  to  the  defendant,  and  upon  certain  terms.  It  is  obvious  that  no 
one  would  suegest  that  it  is  within  the  scope  of  the  authority  of  a  stranger. 
Can  it  be  said  that  it  is  within  the  scope  of  the  authority  of  the  attorney  ? 
It  appears  to  me  that  upon  ordinary  principles  it  cannot  be  so  treated.  I  should 
ss  little  expect,  that  if  I  employed  a  person  to  take  certain  horses  to  a  par- 
ticular place,  and  to  {e§d  them  and  to  break  them  in,  there  would  be  an  im- 
plied authority  to  him  to  sell  or  to  exchange  them.  A  coachman  drives  my 
carriage,  and  1  am  liable  for  all  the  acts  which  he  does  whilst  driving  the  car- 
nage ;  but  he  has  no  authority  to  exchange  the  carriage.  Unless  there  is 
some  different  rule  applicable  to  attorneys,  it  appeara  to  me  impossible  to  say 
that  an  attorney  has,  without  the  authority  of  his  client,  an  implied  authority 
to  dispose  of  the  subject-matter  of  the  smt,  instead  of  conducting  the  cause 
which  he  is  employed  to  do." 

Damaobs. — meaeure  o/-— B.  covenanted  with  C.  to  keep  certain  premises  in 
Impair,  but  allowed  them  to  become  dilapidated.  The  cost  of  repair  would  be 
L.40.  C.  had  covenanted  with  D.,  the  ground  landlord,  duly  to  pay  rent, 
vhich  he  had  failed  to  pay,  so  that  G.*s  reversion  may  have  been  forfeited,  and 
of  no  value.  In  an  action  by  C.  against  B.,  it  was  held  that  the  measure  of 
<iaQiagea  was  what  it  would  cost  to  put  the  premises  in  repair,  not  what  might 
be  the  value  of  C.'s  reversionary  interest  in  the  premises. — (Davies  v.  Under- 
wood, 30  L.  T.  Eep.  164.) 

Joint-Stocx  Company. — RsgisUr—Shareholder — ^A  book  purporting  to  be  a 
register  of  ahartholderB,  made  up  by  the  solicitor  by  order  of  the  board  after 
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the  commuij  was  virtually  defiinct,  was  held  to  be  a  register  of  shareholders 
within  the  16th  section  of  the  Joint-Stock  Oompanies  Act  1856,  although  then 
were  mistakes  and  omissions  of  dates  therein. — (Greenfield's  case, '90  L.  T.  Rej). 
172.)  But  a  hook  purporting  to  be  a  ''  draft  register  '*  of  shareholders  in  the 
form  required  by  the  Act,  but  made  up  by  the  secretary  by  order  of  the  manaj^* 
ing  director,  and  neither  signed  or  stamped  with  the  seal  of  the  company,  was 
held  not  to  be  '^  a  register  of  shareholders  "  within  the  meaning  of  the  above 
section,  so  as  to  fix  the  persons  named  therein  with  liability  as  shareholders— 
(OgUvy's  case,  30  L.  T.  Rep.  173.)  Where  a  company  had  not  provided  any 
particular  form  for  the  acceptance  of  shares,  the  letter  of  application  indosing 
the  banker's  receipt  for  the  deposit  money,  and  expressinK  the  applicant's 
willingness  to  take  the  shares  and  pay  the  deposit  and  calu,  is  a  sufficient 
acceptance  within  Art.  1  of  Table  B.  of  the  Act  of  1856.^Qreenfield'8  case,  30 
L.  T.  Rep.  172.) 

Fraud. — The  prisoner  was  indicted  for  obtaining  money  by  false  pretences. 
It  appeared  that  the  prosecutor,  in  consequence  of  seeing  an  advertisement  ia 
the  THmei  newspaper,  had  a  negotiation  with  the  prisoner  respecting  the  for- 
mation of  a  partnership  between  them  as  country  merchants,  in  the  course  of 
which  the  prisoner  made  many  false  statements  respecting  contracts  which  he 
had  obtained,  and  the  amount  of  business  which  he  was  doing.  The  j)rose- 
cutor,  upon  the  faith  of  these  representations,  entered  into  the  partnership,  and 
an  agreement  to  that  effect  was  signed  by  both.  In  pursuance  of  that  agree- 
ment the  prosecutor  paid  to  the  prisoner,  as  part  of  tne  capital  of  the  firm,  the 
sum  of  L.600.  The  prisoner  was  conyicted,  but  upon  a  case  reserved  for  th« 
C.  C.  R.,  it  was  hM  that  the  conviction  was  wrong,  upon  the  ground  that  this 
was  not  a  parting  with  the  money  within  the  meaning  of  the  statute,  it  form- 
ing a  part  of  the  capital  in  which  both  prosecutor  and  prisoner  were  jointly  in- 
terested  (Reg.  9.  Watson,  30  L.  T.  Rep.  171.) 

Succession.— Ze^.  per,  tub,  mat,  of  Scotland  imperatwe  in  England, — ^Peti- 
tion for  the  payment  of  L.730,  paid  into  court  under  the  L.  C.  C.  Act  of  the 
town  of  Newcastle.  In  1817  tne  petitioner  David  Don,  a  domiciled  Scotch- 
man, commenced  a  cohabition  with  Elizabeth  Hogg,  a  Scotchwoman,  which  re- 
sulted in  the  birth  of  a  son  in  1818.  They  were  married  at  Dunfermline  the 
following  year,  whereby  petitioner's  son  was  legitimated.  This  son  died  intes- 
tate in  1865,  leaving  the  petitioner  his  father  and  heir-at-law,  according  to  the 
law  of  Scotland  ;  and  the  question  now  related  to  his  right  to  the  price  of  cer- 
tain lands  belonging  to  his  son,  in  the  neighbourhood  of  Newcastle,  and  which 
had  been  purchued  by  the  Corporation  under  their  Improvement  Act.  S  and  4 
Wil.  4,  c.  ]  06, sec.  6,  enacts,  ^'Tnat  every  lineal  ancestor  shall  be  capable  of  being 
heir  to  any  of  his  itsne ;  and  in  every  case,  where  there  shall  be  no  issue,  hU 
nearest  lineal  ancestor  shall  be  his  heir  in  preference  to,"  etc.  V.-G.  Kinder^ej 
held  that  the  father  was  incapable  of  succeeding ;  th%  word  *^  issue  "  meaning 
^  issue  capable  of  inheriting  according  to  the  law  of  England."  **  It  does  not 
follow,"  he  said,  '*  that  because  D.  Don  the  younger,  was  the  legitimate  son  of 
his  father,  D.  Don  the  elder,  that  he  would  therefore  be  entitled,  according  to 
the  general  law  of  this  countiy,  to  inherit  real  estate  in  England,  of  which  P. 
Don  the  elder  might  have  died  seised.  That  question  arose  in  the  case  of  Birt- 
whistle  19,  Vardill  (2  CI.  and  F.  671).  In  that  case,  a  person,  being  a  domiciled 
Scotchman,  had  cohabited  with  a  woman,  and  during  that  cohabitation  had  t 
child  bom  in  Scotland ;  and  afterwards  married  the  mother.  The  father  died 
intestate,  seised  of  real  estate  in  England,  and  the  question  was,  whether  the 
child  being  legitimate  in  Scotland,  and  regarded  as  legitimate  so  far  as  respected 
his  persoiud  status  in  this  countnr,  was  entitled  to  inherit  the  real  estate  of 
which  his  father  had  died  seised  i  The  case  first  came  before  the  Court  of  Q> 
B.y  reported  in  6  B.  and  C. ;  and  there  the  four  judges  of  the  court  (Lord 
Tenterden  being  at  the  head  of  the  court)  all  expressing  their  individual 
opinions, — ^that  admitting  him  to  be  legitimate,  something  more  than  mere 
legitimacy  is  required  to  entitle  him  to  inherit;  that  there  was,  by  the  rule  of 
law  annexed  to  real  estate  in  this  country,  that  which  precluded  him  from  in- 
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htnting.  That  case  came  before  the  H.  of  L.,  and^the  H.  of  L.  propounded 
certain  questions  to  the  judges,  stating  the  facts  of  the  case,  and  putting  the 
qQ«3tion  to  them,  whether  the  son  was  entitled  to  inherit  under  the  cirouin- 
stances  stated  ?  The  judges  came  to  an  unanimous  opinion,  that  he  was  not 
eotitled  to  inherit.  The  V.-C.  was  therefore  of  opinion  that  the  legislature 
ID  the  Act  in  question  must  be  held  to  have  used  the  word,  '*  issue,*'  in  the 
sense  in  which  it  was  understood  by  the  law  at  the  time. — (Re  Don's  Estate, 
SOL.  T.  Rep.  190.) 

Sale. — Supposed  ufi^^n^— Defendant,  Jones,  had  been  in  the  habit  of  dealing 
with  one  Brocldehurst,  whose  foreman  was  plmntiff,  Bolton.  Jones,  to  whom 
money  was  due  by  Brocklehurst,  sent  an  order  for  goods  addressed  to  him  at 
his  shop.  This  order  was  executed  by  the  plaintiff  Bolton,  who,  the  day  before, 
had  booght  the  business,  and  entered  into  possession  without  notice  to  the 
pahlic.    On  receiviiig4;he  invoice  the  defendant  repudiated  the  sale  as  by  the 

?laisbff ;  because,  otherwise,  he  would  lose  the  set-olF.  Plaintiff  nonsuited. — 
'olloek,  C.  B., ''  It  is  not  only  a  rule  of  law,  but  of  common  sense ;  if  you 
make  a  contract  with  A.,  B.  cannot  substitute  himself  for  A.,  and  claim  the 
benefit  of  that  contract,  to  your  disadvantage.  The  order  in  writing  was  ad- 
dressed and  sent  to  Brocklehurst ;  some  one  else  sues  for  the  money,  and  the 
defendant's  only  course  is  to  say, '  We  made  no  contract  with  you.' "    Martin, 

B.  '*  There  can  be  no  doubt  whatever  upon  the  point.  This  was  not  a  case  of 
principal  and  agent  at  all,  but  that  of  a  successor  in  business  supplying  goods 
on  an  order  directed  to  his  predecessor,  and  without,  by  the  person  ordering 
them,  any  knowledge  of  such  a  change.  I  go  further,  and  I  think,  if  a  person 
n^eaas  to  deal  with  A.,  B.  can  put  no  contract  upon  him  at  all." — (Bolton  v, 
J^n«,  Ex.  30,  L.  T.  Rep.  188  c.) 

Pateitt. — An  application  for  a  patent  for  a  process  for  making  metal  tubes, 
^  opposed  by  applicant's  foreman,  on  the  ground  that  the  invention  was  his. 
The  evidence  did  not  show  hgw  much  of  the  idea  was  due  to  the  one  and  how 
iQQch  to  the  other.  The  L.-C.  solved  the  difficulty,  by  making  it  a  condition  of 
the  patent  being  sealed,  that  it  should  be  held  in  trust  by  the  applicant  for 
himself  and  his  foreman  jointly. — (Re  Russell's  Patent,  30  L.  T.  Rep.  178.) 

Marriage  Contract. — Riahts  of  Creditors — A  husband,  previous  to  mar- 
nage,  promised  his  wife  and  her  .father  that  he  would  settle  all  her  property 
upon  her  for  her  separate  use,  alleging  that  the  deed  would  be  as  binding  if 
ii^e  after  as  before  marriage.  On  this  condition  the  father  gave  his  consent. 
The  deed  was  executed  after  the  marriage.  The  L.-C.  (affirming  the  decision 
of  the  M.  K.)heldfThai  the  settlement  was  voluntary,  and  void  as  against 
cTcdltoTS  ;  the  facts  disclosing  neither  a  case  of  fraud  on  the  wife  nor  of  part 
P^onnance  sufficient  to  set  up  the  parol  promise. — (Warden  v.  Jones,  30  L.  T. 

fRAUD  BY  Misrepresentation. — B.  assigned  his  property  to  0.  for  the  bene- 
^t  of  creditors,  who  caused  the  book-debts  to  be  sold  by  public  auction,  when 
1^.  became  the  purchaser  of  two  lots,  for  which  he  gave  his  acceptances.  A 
few  days  before  the  first  acceptance  was  due,  he  informed  C.  that  he  should 
not  pay  it,  alleging  that  a  fraud  had  been  committed  upon  him  by  the  good 
debts  having  been  represented  to  be  of  greater  amount  than  they  really  were. 

C.  brought  an  action  on  the  acceptance,  upon  which  D.  applied  to  the  Court  of 
Chancery  for  an  injunction  to  restrain  the  action.  Ihe  M.  R.  granted  the  in- 
JQQctton,  but  the  (>Durt  of  Appeal  reversed  the  decision,  being  of  opinion,  upon 
the  fact^  that  no  fraud  had  been  committed.  But  if  there  had  been  a  fraud, 
it  would  have  been  granted.^Dempster  v.  Graham,  30  L.  T.  Rep.  193.) 

Bill  or  Exchange. — ^To  an  action  on  a  bill  of  exchange  by  the  indorsee, 
defendant  nleaded  that  the  indorser  was  both  drawee  and  acceptor.  It  was 
beld  that  this  was  no  answer  to  the  action,  as  only  payment  at  maturity  will 
discbarge  either  drawee  or  acceptor. — ^Dowling  v,  Mangan,  30  L.  T.  Rep.  202.) 

SnippiNa — BoTTOMRT. — A  British  snip  owned  at  Nova  Scotia,  concluded  at 
^'ew  York  a  voyage  from  Glasgow.  Bemg  in  need  of  repair,  her  master,  with 
c'jusent  of  her  part  owner,  gave  a  bottomry  bond,  payable  at  New  York  on  her 
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return  to  a  port  of  dbcharge  in  the  U.  S.  or  British  North  America.  After- 
wards, the  Toyage  being  done,  the  boAdholder  agreed  with  the  same  part  oimer 
to  postpone  payment  of  the  bond  till  after  the  conclusion  of  a  subsequent 
voyage  and  arrival  at  a  port  of  discharge  as  before,  the  bond  to  remain  a  lien 
on  the  ship.  That  voyage  was  performed,  and  on  her  reaching  Liverpool  in 
England,  she  was  arrested  by  warrant  of  the  Court.  The  validity  of  the  bond 
and  agreement  being  contested  by  the  mortgages  of  three-fourths  and  the  owner 
of  one-fourth  of  the  ship,  it  was  heldy  (1)  That  it  is  not  competent  for  the 
master,  with  the  consent  of  the  owner,  to  grant  a  bottomry  bond  on  a  British 
ship  lying  in  a  British  port  for  a  new  voyage,  to  be  suable  in  the  Court  of 
Admiralty.  (2)  That  a  bond  granted  upon  a  British  vessel  in  a  foreign  port 
for  expenses  of  repair  or  outfit  for  a  new  voyage,  with  the  consent  of  the 
owner  is  valid,  at  least  against  the  owner,  in  a  suit  in  this  court.  (3)  That  a 
bond  may  be  given,  though  money  has  not  actually  been  advanced,  to  a  per- 
son who  has  pledged  his  own  credit  for  the  expenses  incurred.  (4)  That  no 
particular  rate  of  interest  is  essential  to  a  bottomry  bond,  though,  when  the 
ordinary  or  a  low  rate  of  interest  is  taken,  it  raises  a  suspicion  that  sea-ri$k 
was  not  intended,  and  sea  risk  is  essential  to  the  jurisdiction  of  the  court.  (5) 
That  a  bottomry  bond  is  entitled  to  priority  of  payment  over  a  mortgage  dur- 
ing the  voyage  for  which  the  bond  was  executed.  (6)  That  such  a  bond,  when 
due,  should  be  enforced  within  reasonable  time,  and  that  a  voluntary  agree* 
ment  on  the  part  of  the  holder  to  postpone  payment  under  it  alters  its  character 
totally,  and  substitutes  a  contract  over  which  the  Admiralty  Court  has  no  juris- 
diction. (7)  That  secret  liens  on  ships  are  against  the  policy  of  the  general 
maritime  law,  and  that  of  England  in  particular.—  (Be  The  Royal  Arch.,  30  L. 
T.  Rep.  198.) 

Principal  and  Agent.' —  Unauthorised  Agent — Damages. — Action  was 
brought  by  John  CoUen  against  the  personal  representatives  of  Robert  Wright  \ 
Robert  Wright  professed  to  act  as  the  agent  of  a  Mr  Gardner,  and  as  such  agent 
professed  to  enter  into  an  agreement  with  the  plaintiff  for  a  lease  from  Gardner 
to  him  of  a  farm.  The  plaintiff  was  not  aware  that  Mr  Wright  had  no  autho- 
rity from  Gardner,  and  he  went  to  considerable  expense  in  preparing  the  farm 
for  cultivation  ;  and  upon  Mr  Gardner  denying  that  Wright  had  his  authority, 
he  still,  relying  upon  Wright's  assertion  that  he  had,  filea  a  bill  in  Chancery  in 
order  to  procure  specific  performance  of  the  agreement  into  which  Wright  W 
entered.  The  result  of  that  was,  that  it  was  established  that  Wright  had  no 
authority.  Wright  never  withdrew  the  assertion  that  he  had  authority  from 
Gardner  to  let  the  farm,  not  even  after  the  Chancery  suit  for  specific  perform- 
ance had  been  commenced,  and  he  had  received  notice  that  he  would  be  re- 
sponsible if  the  suit  failed  in  consequence  of  want  of  authority.  The  Court  of 
Q.  B.  found  the  plaintiff  entitled  to  all  the  expenses  to  which  he  had  been  pot 
in  consequence  of  the  misrepresentation,  including  the  costs  of  the  Chanceiy 
suits.  The  Court  of  Ex.  C.  (diss,  Cockbum,  C.)  affirmed  the  principle  where 
a  person  bona  fide  believing  that  he  has  authority,  which  in  fact  he  has  not, 
makes  a  contract  as  agent,  the  person  with  whom  he  so  contracts  is  entitled  to 
hold  him  personally  liable  upon  an  implied  contract  that  he  has  the  authority 
which  he  professes  to  have.—CCoUen  v.  Wright,  80  L.  T.  Rep.  209.) 
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DNIVER8ITY  REFORM  AND  THE  FACULTY  OF  LAW. 

On  a  former  occasion,  we  expressed  a  warm  and  cordial,  if  not  alto- 
gether ondiscriminating  sympathy,  with  the  efforts  of  our  Scottish 
University  Reformers ;  more  especially,  in  so  far  as  they  have  for 
their  object  the  improvement,  or  rather,  we  ought  to  say,  the  com- 
pletion, of  the  Faculty  of  Law  in  our  metropolitan  University. 

Two  or  three  sentences  will  suflSce  to  remind  those  of  our  readers 
vbo  perused  our  former  article,  and  to  explain  to  those  who  did  not, 
tbe  argent  necessity  of  this  measure ;  and  will  secure,  we  believe, 
amongst  professional  men,  for  what  is  strictly  a  professional  object, 
an  unanimity  of  opinion  for  which  those  who  canvass  the  respective 
merits  of  Fellowships,  Tutorships,  Professorships,  and  entrance  and 
^lit  Examinations  in  the  Faculty  of  Arts,  will  long  look  in  vain. 

Everybody  inows  that  the  first  great  division  of  the  science  of 
iarispmdencey  according  to  the  Romans,  was  into  public  law  and 
private  law.  Hujm  studii  dues  sunt  positionesy  jus  publicum  et  pri* 
^tum.  This  division,  springing,  as  it  does,  not  from  arbitrary  and 
artificial  arrangement,  but  from  the  nature  of  the  objects  with  which 
tlie  science  is  conversant,  has  been  adopted  wherever  jurisprudence 
I)^  been  cultivated  as  a  science,  and  has  been  unconsciously  acted 
ipon,  not  less  unanimously,  wherever  it  has  been  practised  as  an 
irt.  Greater  prominence  has  been  given  to  the  one  branch  or  to 
he  other,  according  to  the  peculiar  genius  and  circumstances  of 
ach  particular  people;  and,  accordingly,  whilst  to  private  law 
lie  Romans  have  been  what  the  Hebrews  were  to  the  religion,  and 
he  Greeks  to  the  philosophy  and  art,  of  the  modem  world,  they  did 
ittle  for  public  law  scientifically,  except  marking  its  position  in  the 
cience.  ^ 

Nor  has  there  been  any  substantial  difference  as  to  the  scope  ot 
he  two  great  cognate  branches  which  thus  spring  from  the  common 
took  of  universal  justice.  Publicum  jus  est  quod  ad  statum  ret 
^onumcB  M)ectaty  privatum  quod  ad  singulorum  utilitatem  pertinet* 
I^he  first  determines  the  mutual  relations  which  subsist  between  the 

VOL.  n.— KG.  XV,  MAECH  1868.  o 
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citizen  and  the  society  in  which  he  lives^  to  the  constitution  of  which 
he  contributes,  and  but  for  which  he  would  be  no  citizen  at  all,  but 
a  mere  isolated  human  unit,  or,  at  most,  the  member  of  a  family  over 
whose  wildest  misrule  no  other  individual  or  family  would  be  entitled 
to  exercise  the  slightest  control.  The  second, — assuming  the  relations 
of  each  to  all,  and  of  all  to  each  as  determined, — has  for  its  object  t«> 
fix  the  relations  of  each  to  each.  Tiie  active  and  sovereign  attri- 
butes of  the  free  citizen  as  a  law-giver,  and  his  passive  and  sub* 
ject  position  as  a  law-obeyer,  must  obviously  be  provided  for,  before, 
in  dealing  with  the  relations  of  citizen  to  citizen,  the  transition  can 
be  made  from  moral  duties  to  legal  obligations.  The  reciprocal 
duties  of  parents  and.  children,  of  husbands  and  wives,  of  tutors  and 

Eupils,  of  debtors  and  creditors,  would  exist  though  no  State  existed, 
ut  they  would  exist  without  the  guarantee  for  their  fulfilment  wliicli 
is  afforded  by  the  compulsitor  of  law.  However  we  may  distinguish 
them  in  theory,  in  practice  it  is  the  inalienable  function  of  the  com- 
munity as  a  whole,  to  draw  the  line  between  ethics  and  law.  What- 
ever may  be  our  verdict,  then,  as  to  the  relative  dignity  or  importance 
of  these  two  great  departments  of  the  science  which  we  profess,  ve 
have  already  said  enough  to  show,  that  whilst  the  adequate  study 
of  either  involves  the  study  of  both,  the  precedence  m  scientific 
arrangement,  by  what  we  may  call  a  logical  necessity,  belongs  to 
public  law. 

So  much  for  public  law  in  the  sense  in  which,  but  for  it,  there 
could  be  no  private  law,  or  law  of  any  kind,  because  there  could  be 
no  organised  society.  It  was  in  this  sense  that  it  was  understood  bj 
the  Romans,  and  by  the  races  which  supplanted  them,  down  to  the 
latter  part  of  the  middle  ages.  It  was  in  this  sense,  also,  that  the 
Greeks  regarded  it ;  and  it  was  to  the  develoninent  of  this  particular 
branch  of  jurisprudence  that  the  energies  of  the  Greek  mind  wire 
directed,  with  an  exclusiveness  which  has  rendered  the  labours  d 
the  Greek  publicists  the  complement  of  those  of  the  lioman  jurists. 
But  it  is  not  in  this  sense  alone  that  public  law  is  known  to  the 
modern  world.  When  the  Roman  Empire  of  the  West  was  broken 
up,  and  the  vast  territories,  which  for  generations  had  been  governed 
according  to  an  almost  uniform  system,  were  divided  into  indepeml- 
ent  and,  in  internal  organisation,  dissimilar  states,  some  sort  oi 
arrangements  for  facilitating  their  mutual  intercourse  became  a 
positive  necessity.  This  necessity,  which  first  made  itself  felt  in  the 
relations  of  trade,  and  gave  rise  to  a  series  of  international  codes  ot 
commerce,  gradually  extended  itself  to  other  relations,  and  a* 
length  was  recognised  in  the  shape  of  a  complete  system  of  interna- 
tional jurisprudence.  The  maxims  of  universal  justice  on  which  thi* 
svstem  was  founded,  were  transferred  from  the  domain  of  ethics  to 
that  of  jurisprudence  by  a  process  precisely  analogous  to  that  which 
had  taken  place  with  the  other  branches  of  law.  Just  as,  within  the 
state,  the  general  conscience  of  the  citizens  had  fixed  the  point  at 
which  the  compulsitor  of  law  should  be  added  to  the  sanction  of  ii^' 
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Jividnal  approval  or  disapproval,  so  here  the  creneral  conscience  of 
civilised  mankind  determined  the  point  at  which  a  violation  of  justice 
should  become  a  casus  bellij  and  Christendom  became  one  organised 

community,  held  together  by  the  common  recognition  of  a  code  which 
eveiy  succeeding  generation  rendered  more  exjjHcit,  and  enforced 
with  greater  consistency.  To  the  public  law  of  antiquity  there  was 
thea  added  a  new  branch  peculiarly  Christian  and  European,  and 
international  law  took  its  place  by  the  side  of  state-law. 

Within  the  limits  of  this  new  branch  of  the  science,  moreover,  a 
new  subdivision  arose;  for  though  the  whole  subject  of  international 
law  was  regarded  as  belonging  to  public  law,  in  the  wider  and  looser 
sense,  it  was  itself  subdivided  into  public  international  law,  properly 
so  called, — or  the  doctrine  of  the  relations  of  state  to  state,  and  pri- 
vate international  law, — or  the  doctrine  of  the  relations  of  the  private 
citizens  of  independent  states.' 

In  its  existing  phase,  then,  as  studied,  and  taught,  and  practised 
in  Europe,  the  science  of  jurisprudence — in  addition  to  private  or 
municipal  law,  and  to  those  general  principles  of  justice  which,'form- 
ing  as  It  were  the  debateable  ground  between  law  and  ethics,  lie  at 
the  foundation  of  all  the  departments  of  law — presents  these  three 
great  branches : — 

Uty  Public  law,  properly  and  primarily  so  called,  or  the  doctrine 
of  the  relation  of  the  state  to  the  citizen  and  of  the  citizen  to  the  state ; 
— nearly  equivalent  to  what  is  understood  in  England  by  constitu- 
tional law.  Under  this  branch,  in  addition  to  its  more  obvious  sub- 
ject-matter, would  fall  scientificallybothcriminid  and  ecclesiastical  law. 

The  relation  of  colonies  to  tne  mother  state,  both  political  and 

financial,  and  all  questions  as  to  the  extent  to  which  the  institutions 

of  older  societies  ought  or  ought  not  to  be  imposed  on,  or  adopted  by, 

the  rising  generation  of  states,  would  form  most  important  topics  of 

discussion  from  a  chair  devoted  to  this  subject.     When  we  consider  to 

how  great  an  extent  the  destinies  of  those  vast  and  populous  nations 

which  are  growing  up  in  our  colonies  may  be  aflFected  by  the  views 

which  our  own  countrymen  of  the  middle  class  form  on  such  subjects 

in  early  life,  we  shall  feel  that  we  can  scarcely  over-estimate  the  duty 

of  supplying  them  with  such  guiding  principles  as  may  be  eliminated 

from  a  careful  examination  of  the  previous  experience  of  mankind. 

2d,  International  law,  in  both  its  branches. 

a.  Public  international  law,  or  the  doctrine  of  the  relations  of 
state  to  state,  whether  these  relations  be  founded  on  positive  Trea- 
ties, or  on  the  recognised  opinions  and  usages  of  civilised  nations. 
Under  this  head  diplomacy,  or  the  rules  by  which  the  intercourse 
of  civilised  states  is  regulated,  is  usually  discussed ;  and,  in  this 
country,  the  not  less  important  subject  of  the  principles  which 
ought  to  regulate  the  intercourse  of  civilised  with  semi- barbarous 
nations,  would  also  be  legitimately  embraced. 

b.  Private  international  law,  or  the  rules  which  regulate  the  in- 
tercourse and  fix  the  status  of  the  individual  citizens  of  diflferent 
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States,  commonly  called  the  ^^Conflict  of  Laws."  The  importance 
of  this  branch  is  so  well  brought  out  in  a  Beport  by  a  committee 
of  the  Faculty  of  Advocates,  to  which  we  shall  have  occasion  pre- 
sently to  refer,  that  we  shall  take  the  liberty  of  quoting  a  single 
sentence : — 

'<  Transactions  take  their  rise  in  one  country,  and  have  their  close  in  another, 
in  either  of  which  it  may  hecome  necessary  that  the  relative  obligations  be 
proved,  and  put  to  legal  execution.  The  decrees  of  the  court  of  one  country 
often  require  to  be  enforced  in  another.  A  man  is  bom  in  one  country,  ^oes 
abroad  and  is  married  in  another,  and  finally  dies  domiciled  in  a  third,  leaTing  be- 
hind him  property  of  various  descriptions,  locally  situated  in  several  different 
states ;  and  questions  arise  in  these  respective  countries  regarding  personal  status, 
as  affected  by  the  validity  of  the  marriage  of  the  deceased,  and  the  legitimacy  of 
his  issue  ;  or  regarding  the  effect  due  to  the  mortis  causa  disposition  which  be 
may  have  made  of  his  estate,  or  the  povrer  and  authority  of  those  whom  he  may 
have  named  tutors  and  curators  to  his  children ;  or,  in  the  case  of  intestate  succes- 
sion, regarding  the  rules  which  ought  to  govern  it,  in  each  respective  oountiy, 
regard  being  had  to  the  kind  of  property  locally  situated  there.  These  ques- 
tions, and  unnumbered  others  of  a  similar  kind,  being  of  constant  occurrence, 
and  forming  a  large  and  increasing  portion  of  the  daily  business  of  our  courts, 
it  may  justly  be  considered  that  Private  International  Law  has  so  strong  a  claim 
to  be  made  the  subject  of  University  instruction,  that  it  only  requires  to  he  duly 
explained  to  an  enlightened  community  in  order  to  its  being  cordially  acknow- 
ledged  and  conceded.*' 

Now,  putting  aside  for  the  moment  all  discussion  as  to  the  en- 
lightenment or  non-enlightenment  of  the  general  community,  let  us 
endeavour,  as  professional  men,  to  appreciate  the  significance  of  the 
fact,  that,  in  the  only  school  of  law  which  pretends  to  any  sort  of  com- 

Jleteness,  the  whole  study  department  of  public  lawis  simply  unknown. 
t  is  not  with  it  as  with  other  branches  of  knowledge,  where  the 
question,  whether  or  not  they  are  adequately  taught,  has  been  recently 
asked,  and  answered  in  the  negative.  One-half j  at  least,  of  the  whok 
science  of  jurisprudence  is  not  iauaht  at  all.  Nominally,  no  doubt, 
one  chair  for  the  teaching  of  public  law  does  exist  in  the  University 
of  Edinburgh ;  and  so  far  were  our  ancestors  from  being  blind  to  it9 
importance,  that  it  was  actually  the^tr^^  chair  which  they  instituted 
when  they  began  to  form  a  school  of  law  in  Scotland.  For  more 
than  thirty  years,  however,  it  has  been  a  chair  without  an  endow- 
ment and  without  an  occupant,  and  half  a  century  has  elapsed  since 
it  was  filled  by  an  efficient  teacher*  It  was  with  this  fact  fiiH 
before  their  eyes,  that  the  Committee  of  the  Faculty  of  Advocates 
commenced  tnose  inquiries,  to  the  results  of  which,  as  embodied  in 
their  very  able  Report  on  University  Instruction  in  Law,  we  shall 
here  very  shortly  direct  the  attention  of  our  readers. 

In  a  former  Report  on  the  Qualifications  of  Intrants,  the  Facuhy 
had  entered  into  tne  history  of  legal  education  in  Scotland,  and  had 
explained,  in  a  manner  quite  satisfactory  to  us,  and  by  no  means 
uncomplimentary  to  our  ancestors,  the  causes  which  led  to  its  present 
strange  and  unsatisfactory  position. 

From  the  very  intimate  relation  winch  subsisted  between  this 
country  and  the  Continent  during  the  whole  period  which  elapsed 
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between  the  wars  of  the  Succession  and  the  Union  of  the  Crowns, 
it  was  not  only  the  frequent,  but  the  almost  invariable  practice, 
for  those  who  aspired  to  the  higlier  branches  of  the  law,  or 
indeed  to  the  conduct  of  public  affairs  of  importance,  either  lay 
or.ecclesiastical,  to  complete  their  studies  abroad.  So  consonant 
was  this  custom  with  the  tastes  and  habits  of  Scotchmen,  and 
so  little  inconvenience  did  it  occasion  to  a  people  whose  legal 
system  was  not  only  derived  from  the  same  sources  as,  but  was  ac- 
tually modelled  on,  those  of  the  Continent,  and  who  were  habituated, 
moreover,  to  the  use  of  what  was  then  the  common  language  of  the 
learned,  that  the  formation  of  a  legal  school  in  Scotland  seemed  to 
be  almost  a  work  of  supererogation.  Many  Scotchmen  were  resident 
at  the  foreign  universities  in  the  capacity,  not  of  pupils  only,  but 
of  teachers ;  and  the  youthful  Scot  of  those  days  learned  under  the 
superintendence,  and  not  unfrequently  from  the  lips,  of  his  fellow- 
countrymen,  in  France,  Italy,  or  Holland,  what  it  was  needful  for 
him  to  acquire,  far  more  effectually,  and  with  far  higher  advan- 
tages, than  he  could  possibly  have  done  in  Scotland.  What  he 
brought  home  with  him  was  not,  as  in  the  case  when  the  same 
course  is  adopted  in  our  own  day,  a  mere  accomplishment,  precious 
for  the  theoretical  conception  of  his  profession  no  doubt,  but  more 
likely  to  impede  than  to  aid  him  in  its  practice, — on  the  contrary,  it 
was  the  very  knowledge,  in  the  very  sliape  in  which  he  was  to  use  it 
in  the  practical  conduct  of  affairs  in  Scotland.  Those  whom  he 
found,  on  his  return,  engaged  in  the  practice  of  the  law  and  in  the 
administration  of  justice — nay,  the  public  functionaries  of  his  country 
generally,  whether  laymen  or  ecclesiastics — had  been  trained  in  the 
very  schools  which  he  had  quitted ;  and  to  them  such  foreign  learn- 
ing and  continental  modes  of  thinking  and  feeling  as  he  chanced  to 
bring  along  with  him  were  kindly  and  familiar. 

But  all  this  was  changed  by  the  action  of  causes  which  we  cannot 
^^Te  enumerate,  and  which  we  shall  not  venture  to  characterise  either 
u  fortunate  or  unfortunate  events.  It  is  sufficient  for  our  purpose 
to  know  that  the  old  continental  ties,  which  had  been  rapidly  re- 
laxing for  the  last  half  century,  were  finally  torn  asunder  by  the  wars 
of  the  French  Revolution;  and  that,  in  two  or  three  generations, 
Scotchmen  of  the  middle  classes,  from  being  the  most  cosmopolitan, 
became  amongst  the  most  provincial  of  Europeans. 

It  now  became  plain  tnat  what  could  no  longer  be  imported 
from  abroad  must  be  manufactured  at  home ;  and  in  the  begin- 
ning of  the  preceding  century  the  formation  of  a  native  school  of 
law  was  commenced.  The  completion  of  the  remaining  half  of 
the  modest  edifice  which  their  great-grandfathers  began  to  rear, 
is  the  task  which  lies  more  immediately  before  the  lawyers  of 
Scotland  of  the  present  generation.  Should  they  succeed  in 
thu8  supplying  to  their  countrymen  what  is  positively  indispen- 
sable, if  they  are  to  be  educated  in  Scotland,  and  at  the  same 
time  to  preserve  their  position  amongst  European  nations,  we  may 
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hope  that  their  more  ambitious  sons  will  yet  erect  in  our  ancient 
metropoHs  a  school  of  law  wliich  Bonn,  and  Heidelberg,  and  Berlin, 
and  Paris  will  be  willing  to  acknowledge  as  a  rival. 

As  regards  the  old  Public  Law  Chair,  at  all  events,  the  task  of 
reconstruction  will  be  facilitated  by  the  materials  which  still  remain. 
The  present  position  of  the  endowment  will  be  best  explained  to  our 
readers  by  an  extract  from  a  memorial  on  the  subject  which  was 
recently  presented  to  Government,  and  for  the  accuracy  of  the 
statements  contained  in  which,  they  have  the  guarantee  of  the  name 
of  the  present  very  gifted  Dean  of  the  Faculty  of  Advocates : — 

**  This  is  the  oldest  of  the  Law  Chairs  in  the  University,  having  been  founded 
and  endowed  bj  the  Grown,  as  patron,  in  1707.  As  it  appears  to  the  memo- 
rialists that  the  restoration  of  this  chair  to  a  state  of  efficiency  is  a  thini^  which, 
in  the  circumstances,  is  not  only  easily  attainable  in  itself,  but  might  be  made 
to  supply  an  important  part  of  the  existing  desiderata  in  University  Instruction, 
the  memorialists  would  beg  leave  to  explain,  shortly^  the  history  and  actual 
position  of  the  chair. 

*^  At  the  Revolution  Settlement,  as  is  well  known,  Episcopacy  was  aholished 
in  Scotland,  and  Presbytery  was  established  in  its  place.  On  the  extinction  of 
the  Episcopal  Office,  the  revenues  of  all  the  bishopricks  of  Scotland  fell  to  the 
Crown.  These  formed  a  very  considerable  fund,  out  of  which  the  Crown  has. 
from  time  to  time,  made  liberal  grants  for  the  advancement  of  religion  and  edu- 
cation in  Scotland,  and  for  other  philanthropic  national  objects.  But  the  fund 
is  still  far  from  heing  exhausted  ;  and,  after  deducting  all  the  grants  hitherto 
made,  the  present  amount  of  free  revenue,  accruing  from  the  bishops*  teinds 
or  tithes  (independently  of  bishops*  rents  and  feu-duties),  now  in  the  hands 
of  the  Crown,  is  at  least  L.I 2,000  a-year. 

"  It  was  out  of  this  fund  that  the  Crown  endowed  the  Professorship  of  Public 
Law,  by  a  grant  contained  in  letters  patent  of  Queen  Anne,  passing  under  the 
Privy  Seal,  and  dated  11th  February  1707.  The  Crown  then  instituted  the 
p}t)fe8sorship,  on  the  ground  that  it  would  be  '  of  use  and  benefit  to  our  an- 
cient kingdom,  to  establish  and  settle  a  foundation  for  a  constant  Professor  of 
the  Public  Law,  and  the  Law  of  Nature  and  Nations.'  For  the  endowment  of 
the  chair,  the  Crown  granted,  <in  all  time  coming,  for  ever,  all  and  haill,  the 
»um  of  L.150  sterling  money  yearly,  to  be  uplifted  furth  of  the  first  and  readiest 
fruits  and  rents  of  the  bishopricks  of  Scotland.'  The  letters  patent,  accord- 
ingly, enjoined  the  collectors  of  the  revenues  of  the  bishopricks  of  Scotland, 
to  pay  the  yearly  salary  of  L.150,  *  out  of  the  first  and  readiest '  of  the  fruits 
and  rents  above  mentioned,  to  the  Professor." 

^*  It  would  appear  to  have  occurred  to  those  who  took  the  charge  of  the  ar- 
rangements for  establishing  and  endowing  the  Chair  of  Public  Law,  that,  as  the 
salary  was  made  payable  out  of  the  bishop's  fruits  (or  teinds)  and  rents,  it 
would  be  convenient  to  follow  the  analogy  of  the  practice  as  to  ministers' 
stipends,  by  making  an  *  allocation,'  or  ^  locality,*  of  the  salarv  of  L.160,  upon 
the  teinds  of  certain  heritors,  nominatim,  each  of  whom  should  be  made  liable, 
out  of  the  bishops'  teinds  due  by  himself  to  the  Crown,  for  a  certain  propor- 
tion of  the  salary.  But  any  application  to  the  court  for  a  decree  of  allocation 
would  have  been  unsuitable,  because  the  whole  bishops'  teinds  were  in  the 
hands  of  the  Crown  itself,  to  whom  it  was  competent  to  allocate,  at  pleasure,  so 
much  of  the  teinds  due  by  individual  heritors  as  it  might  think  expedient. 

"Accordingly,  on  31  st  May  1707,  additional  letters  patent,  under  the  Privy 
Seal,  were  issued  by  Queen  Anne,  expressly  for  the  purpose  of  allocating  the 
salary  of  the  Professor,  upon  the  teinds  of  certain  heritors,  respectively,  in  the 
proportions  specified  in  the  Letters  of  Allocation.  This  proceeded  on  the  nar- 
rative that  it  was  for  ^  the  more  effectual  and  better  payment  of  the  salary  ;' 
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and  it  empowered  the  Professor  to  prosecute  each  heritor  named  in  the  letters, 
for  pajment  of  ^he  proportion  of  salary  stated  against  him  therein. 

"  The  Letters  of  Allocation  also  contained  a  provision  which  was  calculiited 
to  niake  the  Professor's  soAiiy,  in  after  time^  keep  pace^  in  some  measure^  with  the 
adv-ineing  progress  of  the  country.  The  chief  part  of  the  salary  was  allocated, 
cot  in  money,  but  in  the  *  particular  quantities  of  victual,'  or  grain,  there  spe- 
cified ;  which  were  converted  into  money  at  the  rates  fixed  in  the  Letters  of 
Allocation.  The  rate  fixed  for  the  boll  (or  half-quarter)  of  wheat,  for  example, 
was  L.6  Scots,  or  ten  shillings  sterling.  At  such  rates,  it  required  the  alloca- 
tion of  a  large  quantity  of '  victual,'  or  grain,  to  make  up  the  salary  ;  and  when 
min  subsequently  advanced  in  price,  the  annual  value  of  the  salary  rose  along 
with  it.    In  this  way  it  had  reached  the  amount  of  L.350  per  annum  in  1802. 

Mn  fhat  year,  the  ministers  of  the  parish  of  St  Cuthbert's,  Edinburgh,  ob- 
tained a  Decree  of  Augmentation  of  their  Stipends.  These  stipends  were  pay- 
able out  of  the  teinds  of  the  parish  ;  and  it  happened  that  the  teinds  which  had 
been  allocated  to  the  Professor's  salary,  as  already  mentioned,  were  derived  from 
iands  in  this  parish,  which  had  formerly  been  part  of  the  revenue  of  the  bishop- 
rick  of  Edinburgh.    ' 

'•In  the  relative  and  subsidiary  Decree  of  Allocation,  or  Locality,  obtained  by 
the  ministers  of  St  Guthberts,  the  greater  part  of  the  teinds  which  had  been 
allocated  to  the  Law  Chair  by  the  Royal  Letters  Patent,  were  anew  allocated 
by  the  Court  to  the  ministers  stipends.  These  stipends  formed,  by  law,  a  pre- 
ferable charge  upon  the  teinds,  being,  a  fund  properly  burdened  with  the  sup- 
port of  the  clergy ;  and  accordingly,  the  particular  teinds  in  question  were 
carried  off  from  the  Law  Chair,  and  applied  for  pajment  of  the  ministers  of  St 
Cathbert'a  parish." 

Whilst  we  join  most  fervently  in  the  prayer  of  the  Faculty,  that  the 
old  Law  Chair  may  be  restored  to  what  we  must  regard  as  its  rights^ 
we  join  not  less  cordially  in  the  enli^rhtened  opinion  which  they  have 
expressed  as  to  the  total  inadequacy  of  any  one  chair,  or  one  pro- 
fessor, to  represent  all  the  departments  of  public  law.  The  grounds 
of  our  opinion  will,  we  trust,  be  sufficiently  apparent  from  the  sketch 
we  have  given  of  the  subjects  which  belong  to  this  wide  field  of  in- 
quiry ;  but,  as  the  deliberate  finding  of  such  a  body  as  the  Faculty 
of  Advocates  merits,  and  will  receive,  a  consideration  far  higher  than 
<^an  attach  to  any  demonstration  of  ours,  we  shall  conclude  by  a  last 
extract  from  the  Report  to  which  we  have  referred  so  often  :— 

"  In  order  to  carry  out  fully  the  system  of  instruction  which  the  Committee 
have  considered  it  their  duty  thus  to  propose,  it  would  seem  necessary  to  obtain 
not  merely  the  restoration  of  the  Public  Law  Chair  to  a  state  of  efficiency,  with 
an  adequate  endowment,  but  also  to  procure  a  competent  endowment  for  an 
additional  Chair  of  Law.  The  new  lectures  which  are  suggested,  appear  to  be 
too  numerous  and  important  to  be  imposed  upon  any  one  professor. 
Tile  Committee  are  well  aware  of  the  financial  difficulties  which  are  so  often 
experienced  in  attempting  to  accomplish  such  objects.  Nevertheless,  they  are 
fully  persuaded  that  it  is  a  duty  which  the  Faculty  owe  to  the  country  and  to 
themselves,  to  state  unreservedly  what  is  most  required  towards  making  a  com- 
plete National  School  of  Law  ;  and  to  rely  that  so  great  an  object  shall  not  be 
allowed  to  fail  through  the  want  of  adequate  countenance  and  support.  .  .  . 
It  would  be  difficult,  since  the  date  when  law  chairs  were  first  endowed  in  the 
University  of  Edinburgh,  to  point  to  any  public  disbursement  whatever,  which 
vas  more  honourable  to  those  who  sanctioned  it,  or  has  been  more  richly  repaid 
in  benefit  to  the  country  by  which  it  was  made/' 
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MARRIAGE  WITH  A  DECEASED  WIFE'S  SISTER. 

BROOK  V,  BROOK. 

Our  readers  will  perhaps  recollect  the  remarkable  judgment  pro- 
nounced by  the  First  Division  of  the  Court  some  time  ago,  in  re- 
gard to  the  legitimacy  of  a  person  born  of  the  marriage  between  a 
man  and  the  sister  of  his  deceased  wife.^  The  Court  in  that  case 
sustained  the  legitimacy  of  the  issue,  upon  the  ground  that  he  was 
legitimate  by  the  law  of  tiie  country  where  his  parents  were  married, 
and  where  they  had  their  domicile  at  the  time  of  their  marriage. 
The  judgment  proceeded  upon  the  assumption  that  the  marriage 
was  null  and  incestuous  according  to  the  law  of  Scotland,  ^nd 
that  if  the  Scotch  law  were  to  determine  the  question  of  status,  the 
issue  would  be  held  illegitimate.  The  Court  rejected  the  argument 
founded  upon  the  doctrine  laid  down  by  Dr  Story,  that  the  courts 
of  one  country  are  not  bound  to  recognise  a  status  obtained  in 
another  country,  if  the  status  be  derived  from  such  a  criminal  con- 
nection.* The  case,  we  understand,  is  under  appeal,  although  we 
may  observe  that  we  do  not  see  it  in  the  list  of  causes  in  the  House 
of  Lords. 

Since  that  judgment  was  pronounced,  a  case  identical  in  circum- 
stances, except  on  one  point,  has  occurred  before  Vice-Chancellor 
Stuart,  in  England,  who  called  in  to  his  assistance,  as  assessor^ 
the  new  judge  of  the  Matrimonial  and  Divorce  Court  in  London, 
Sir  Creswell  Creswell.  This  latter  learned  judge  has  just  delivei^ed 
a  very  able  judgment,  which  we  think  it  right — looking  to  the 
general  interest  of  the  question — to  present  entire  to  our  readers. 
The  only  difference  between  the  case  (Brook  v.  Brook)  on  whick 
this  judgment  was  delivered,  and  that  of  Fenton  v,  Livingston^ 
seems  to  bo  in  the  fact,  that  in  Brook  r.  Brook  the  domicile  of 
the  parents  at  the  date  of  the  marriage  was  in  England^  although 
the  marriage  itself  was  celebrated  at  Altona.  In  Fenton  t?.  Living- 
ston, the  domicile  of  the  parents  at  the  date  of  marriage,  and  the 
plcice  of  marriage  itself,  were  the  same,  viz.,  England — by  the  law  of 
which,  prior  to  Lord  Lyndhurst's  Act,  the  issue  of  such  a  connection 
were  legitimate,  unless  the  marriage  were  declared  null  during  the 
lifetime  of  both  the  parents. 

As  we  read  the  judgment  of  Sir  Creswell  Creswell,  it  goes  the 
length  of  refusing  to  recognise  any  legitimacy  from  an  incestuous 
marriage,  although  the  marriage  itself  and  the  domicile  of  the 
parents  had  continued  to  be  all  along  in  a  foreign  country  which 
allowed  the  marriage,  and  recognised  the  status  of  legitimacy  in  the 
issue.  In  short,  the  offspring  of  two  native  inhabitants  of  Altona, 
who  had  continued  in  Altona  all  their  lives,  would  be  refused  the 
status  of  legitimacy  in  England,  seeing  that  by  the  law  of  England, 
since  Lord  Lyndhurst's  Act,  such  marriages  are  void  ah  initio^  and 
the  children  bastards. 

1  Fenton  v.  Livingston,  27th  May  1866  ;  18  D.  B.  M.  866.         ■  Stoiy,  8«  IJ* 
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The  House  of  Lords  mast  determine  between  these  conflicting 
views. 

OPINION.' 

Cbowell,  J. — In  this  case  I  have  been  called  upon  by  V.  G.  Stuart  to  assist 

biiQ  by  giving  my  opinion  as  to  the  validity  or  invalidity  of  a  marriage  solem- 

Bised  at  Altona,  in  tne  kingdom  of  Denmark,  between  William  Leigh  Brook 

Boi  Emily  Armitage,  the  dster  of  W.  L.  Brook's  former  wife,  then  deceased. 

tn  mwer  to  certain  inquiries,  the  chief  clerk  of  the  V.C.  certified  as  follows : — 

^  That  W.  L.  Brook  and  Emily  Armitage  were  respectively,  up  to  and  at  the 

JjDQe  of  such  marriage,  and  at  the  time  of  their  respective  deaths,  domiciled  in 

Sn^gknd,  and  that  they  had  not  any  permanent  residence  in  the  country  where 

hey  majrried ;  that  the  marriage  between  W.  L.  Brook  and  the  said  Emily 

Armitage  was  a  lawful  marriage  according  to  the  law  of  the  duchy  of  Holstein ; 

axkd  that,  according  to  the  same  law,  the  children  of  such  marriage  are  legitimate 

cKildreQ."   Upon  the  latter  part  of  the  certificate  it  was  observed  in  argument^ 

that  it  must  be  taken  as  a  certificate  that  such  marriages  between  Danish  sub- 

jeds  are  eood,  and  not  that  the  Danish  courts  would  hold  them  good  when 

soIemnisM  between  the  subjects  of  another  country,  domiciled  in  that  country, 

wlaere  such  marriages  are  prohibited  by  law.    The  opinion  which  I  have  formed 

in   this  case  renders  it  unnecessary  to  inquire  into  that  matter.    For,  even 

assumli^  that  in  Denmark  the  marriage  now  in  question  would  be  held  good, 

1  think  that  by  the  law  of  England  it  was  invalid,  and  the  children  of  the 

pculies  to  it  illegitimate. 

The  question  depends  upon  the  effect  to  be  given  to  the  statute  5  and  6  Will. 
1  v.,  c.  M.  By  the  first  section  it  b  enacted,  "  that  all  marriages  which  shall 
liare  been  celebrated  before  the  passing  of  this  Act  between  persons  being 
tirithin  the  prohibited  degrees  of  affinity  shall  not  hereafter  be  annulled  for  that 
caose  by  any  sentenoe  of  the  Ecclesiastical  Court,  unless  pronounced  in  a  suit 
which  shall  be  depending  at  the  time  of  the  passing  of  this  Act,"  etc.  The 
Kcood  section  enacted,  "  that  all  marriages  which  shall  hei-eafter  be  celebrated 
Ktween  persons  within  the  prohibited  degrees  of  consanguinity  or  affinity  shall 
le  ai»olately  null  and  void  to  all  intents  and  purposes  whatsoever.*' 

Now,  putting  the  narrowest  construction  on  the  words  of  this  statute,  it  cer- 

«inly  had  the  effect  of  rendering  absolutely  void  all  such  marriages  between 

Nirties  within  Uie  prohibited  de^ees  as  would,  without  the  aid  of  the  statute, . 

lave  been  voidable  by  the  Ecclesiastical  Court.    The  question  to  be  considered, 

lien,  is,  whether  the  marriage  under  consideration  would  have  been  so  voidable. 

Had  it  been  celebrated  in  England,  there  could  be  no  doubt  that  it  would  have 

been  voidable.     In  Sherwood  v.  Ray,  1  Moore,  P.  C.  C.  395,  Parke,  B.,  in  pro- 

noundqg  the  opinion  of  the  Judical  Committee,  used  this  language : — *^  That 

marriage — viz.,  between  a  widower  and  his  deceased  wife's  8i8te]v--having  been 

eeiebrated  between  persons  within  the  Levitical  degrees,  and  prohibited  from 

marrying  by  Holy  Scripture,  as  interpreted  by  the  canon  law  and  by  the 

itatQte  25  Hen.  vIIL,  was  unquestionably  voidable  during  the  lifetime  of  both, 

ind  might  have  been  annulled  by  criminal  proceedings  or  civil  suit."    And  this 

statement  of  the  law  was  fully  adopted  by  the  Court  of  Q.  B.  in  Reg.  v.  Chad- 

vick,  1 1  Q.  B.  Rep.  205.    Indeed,  this  point  was  hardly  disputed  by  the  learned 

counsel  who  contended  for  the  validity  of  this  marriage.     But  they  relied  on 

the  l«ct  of  the  marriage  having  been  celebrated  in  Denmark,  where  such 

marriages  are  held  valid,  and  contended  that  by  the  law  of  nations  questions  of 

^is  sort  are  to  be  decided  according  to  the  law  of  the  country  where  the 

marriage  takes  place ;  and  many  cases  decided  by  most  eminent  Dersons  were 

cited,  in  which  that  printiple  was  said  to  have  been  recognised  ana  to  have  re- 

teired  full  effect.     I  forbear  to  enter  into  an  examination  of  them  at  present, 

for  in  none  of  them  was  a  marriage  in  question  which  was  contrary  to  the  law 

^  Reported  30  L.  T.  Rep.  184. 
Vol.  II. — NO.  XV.  MAUCH  1858.  r 
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of  God  and  Hol^  Scripture.  In  order  to  make  the  cases  relied  upon  applicable 
to  the  present,  it  was  necessary  to  show  that  the  same  respect  would  be  paid  to 
the  law  of  a  foreign  conntry  recogniung  a  marriage  contrary  to  what  we  deem 
to  be  God's  law.    No  such  decision  can  be  found. 

In  the  absence  of  any  direct  authority,  writers  on  international  law  vere  re- 
sorted to,  and  many  passages  were  read  to  the  court  from  Story's  ''Com- 
mentaries on  the  Conflict  of  Laws."  In  sect.  113  he  says:  ''The  genenl 
principle  certainly  is  (as  we  have  already  seen),  that  between  persons  sui juris 
marriage  is  to  be  decided  by  the  law  of  the  place  where  it  is  celebrated.  If 
valid  there,  it  is  valid  everywhere.  It  has  a  legal  ubiquity  of  obligation.  If 
invalid  there,  it  is  equally  invalid  everywhere."  In  sect.  1 13  (a)  he  says :  *'  Tlie 
most  prominent,  if  not  the  only  known  exceptions  to  the  rule,  are  tbcst 
marriages  involving  polygamy  and  incest ;  those  positively  prohibited  by  tht 
public  law  of  a  country  from  motives  of  policy  ;  and  those  celebrated  in  foreiga 
countries  by  subjects  entitling  themselves  under  special  circumstances  to  th; 
benefit  of  the  laws  of  their  own  country."  Again,  in  sect.  114  he  proceeds: 
^*  In  respect  of  (he  first  exception,  that  of  marriages  involving  polygamy  and 
incest,  Christianity  is  understood  to  prohibit  polygamy  and  incest;  and  there- 
fore, no  Christian  country  would  recognise  polygamy  or  incestuous  marriages; 
but  when  we  speak  of  incestuous  marriages,  care  must  be  taken  to  confine  the 
doctrine  to  such  cases  as,  by  the  general  consent  of  all  Christendom,  are  deemed 
incestuous.*'  To  this  latter  passage  I  cannot  give  my  assent.  How  is  a  judge. 
sitting  in  an  English  court  of  justice,  called  upon  to  decide  whether  a  marriage 
be  incestuous  or  not,  to  be  guided  in  his  decision  ?  Surely,  if  the  law  of  his 
own  country  has  already  settled  what  is  incestuous  or  the  contrary,  by  that  he 
must  be  governed.  Is  he  to  inquire  into  the  opinions  of  all  other  nations  in 
which  Christianity  exists,  and  to  adopt  that  rule  which  is  ascertained  to  pre- 
vail among  the  greater  number,  and  to  say  that  it  shall  be  acted  upon  in 
defiance  of  the  law  of  bis  own  country  ?  This  would,  indeed,  be  enlarging  the 
comitas  pentium  to  an  extent  hitherto  unheard  of.  For  the  purpose  of  decidiof 
whether  a  marriage  be  incestuous  or  not,  I  feel  bound  to  ascertain  what  is  the 
law  of  England,  and  to  give  effect  to  it.  Examining  that  law,  I  find  that,s^ 
cording  to  manv  decisions,  such  marriages  are  held  to  be  prohibited  by  Holj 
Scripture,  that  tney  are  within  the  degrees  of  affinity  prohibited  by  God's  Uw, 
and  punishable  as  incestuous,  and  must  therefore  here  be  deemed  to  fall  withn 
the  exceptions  stated  in  Story,  sect.  113  (a),  and  not  to  be  recognised  in  the 
Christian  country.  If  that  were  otherwise,  and  we  were  bound  by  the  comit'^ 
gentium  to  hold  this  a  good  marriage,  this  consequence  would  follow  :  an  £r>^ 
lishman  domiciled  in  this  couutry,  cohabiting  with  the  sister  of  his  deceased 
wife,  whether  he  has  celebrated  a  marriage  with  her  or  not,  is  deemed  to  be 
guilty  of  incest,  and  punishable  by  our  ecclesiastical  law  ;  but,  by  taking  a  short 
voyage  to  Denmark,  and  celebrating  a  marriage  there,  he  would  acquire  th^ 
privilege  of  returning  to  this  country,  and  maintaining  an  intercoui-se  by  ocr 
law  deemed  incestuous,  with  perfect  impunity.  These  considerations  sat[sfr 
me  that  the  marriage  would  have  been  voidable  before  the  statute  5  and  6  Will 
IV.,  c.  54,  was  passed,  and  that  by  force  of  that  Act  it  was  absolutely  void  to  a!i 
intents  and  purposes. 

This  opinion  as  to  the  voidable  character  of  the  marriage  in  questioB' 
although  celebrated  in  Altona,  makes  it  not  absolutely  necessary  that  I  should 
express  any  opinion  upon  another  question  which  was  discussed  with  much 
learning  and  ability — viz.,  whether  the  general  expressions  that  have  on 
various  occasions  fallen  from  the  most  eminent  judges  in  this  country  as  to 
the  validity  of  marriages  here,  if  valid  in  the  country  where  celebrated,  are  t<i 
be  construed  in  the  widest  sense  which  can  be  ascribed  to  them  according  to 
the  ordinary  meaning  of  the  English  language,  or  whether  they  are  to  he 
limited  and  restrained  by  an  implied  proviso  that  such  marriages  are  not 
contrary  to  the  laws  of  this  country.  Nevertheless,  as  it  is  a  point  which>  '^ 
settled  one  way,  would  dispose  of  the  case,  although  my  opinion,  already  f^* 
pressed,  should  be  held  to  be  erroneous,  I  think  I  ought  not  to  avoid  entering 
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into  the  question ;  and  I  do  bo  with  the  less  hentation,  as  my  opinion  on  this 
nrj  iroportant  subject  ^will  be  open  to  review,  and  no  doubt  will  be  reviewed 
in  this  very  case.  Sir  G^rge  Haj,  in  pronoancing  judgment  in  Harford  v.  Morris, 
2  Hagg.  Consist.  Rep.  423,  expressed  an  opinion  that  marriaees  of  English  subjects 
haringan  English  domicile,  celebrated  in  other  countries,  have  been  held  valid, 
not  merely  because  they  would  be  valid  according  to  the  laws  of  those  countries, 
bot  because  they  were  not  contrary  to  the  law  of  England.    In  page  434  he  says : 
**  I  do  not  say  that  foreign  laws  cannot  be  received  in  this  court  in  cases  where  the 
eourt  of  that  country  had  a  jurisdiction,  or  that  this  court  would  not  determine 
upon  those  laws  in  such  a  case.    But  I  deny  the  lex  hci  universally  to  be  a 
foundation  for  the  jurisdiction,  so  as  to  impose  an  obligation  on  the  court  to 
detennine  by  those  foreign  laws.'*    The  judgment  in  that  case  was  reversed, 
but  upon  grounds  wholly  irrespective  of  the  opinion  above  cited.    It  therefore 
remaiDa  of  such  value  as  the  reputation  of  the  learned  judge  by  whom  it  was 
prouoonced  can.  give  to  it;  and  in  Warrender  v.  Warreuder,  2  CI.  and  Fin., 
tbeivaie  some  passages  delivered  by  Lord  Brougham  which  throw  much  light  on 
tha  question.  In  one  place  he  says,  "  The  general  principle  is  denied  by  no  one, 
that  the  leaf  loH  is  to  be  the  governing  rule  in  deciding  upon  the  validity  or  in- 
ralidity  of  all  personal  contncts."    In  another  place  he  says :  *^  A  marriage 
good  t^  the  laves  of  <me  country  is  held  good  in  all  others  wnere  the  question 
of  its  validity  may  arise  ;  for  the  Question  always  must  be,  did  the  parties  in- 
tend to  contract  marriage  f  and  if  tney  did  that  which  in  the  place  they  were  in 
is  deemed  a  marriage,  they  cannot  reasonably,  or  sensibly,  or  safely  be  considered 
otherwise  than  as  intending  a  marriage  contract.    The  laws  of  each  nation  lay 
down  the  form  and  solemnities,  a  compliance  with  which  shall  be  deemed  the 
only  criterion  of  the  intention  to  enter  into  the  contract."    The  noble  Lord, 
hiring  used  the  general  terms  found  in  the  first  sentence  quoted,  by  that  which 
follows  shows  that  he  meant  to  apply  them  only  to  the  forms  and  solemnities 
of  constituting  a  marriage,  and  to  the  proof  of  the  parties  having  made  a  con- 
tract; for  he  afterwards  says:  *^I  shall  only  stop  here  to  remark  that  the 
English  jurisprudence^  while  it  adopts  the  principle  in  words,  would  not  per- 
haps be  found  very  willing  to  act  upon  it  throughout.     Thus,  we  should 
expect  that  the  Spanish  and  Portuguese  courts  would  hold  an  English  marriage 
avoidable  between  uncle  and  niece,  or  brother  and  sister-in-law,  because  it  would 
be  clearly  avoidable  in  this  country ;  but  I  strongly  incline  to  think  that  our 
courts  would  refuse  to  sanction,  and  would  avoid  by  sentence,  a  marriage  be- 
tween those  relations  contracted  in  the  Peninsula  under  dispensation,  although 
beyond  all  doubt  such  a  marriage  would  there  be  valid  by  the  lex  loei^  and  in- 
^able  of  being  set  aside  by  any  proceedings  in  that  country.    But  the  rule 
steads,  I  apprehend,  no  further  than  to  the  ascertaining  of  the  validity  of  the 
cootiact  and  the  meaning  of  the  parties — that  is,  the  existence  of  the  contract 
io  its  oonstitiction." 

The  case  of  Reg. «.  Lolley,  Russ.  and  B.  C.  C.  237,  although  not  directly  in 
pobt,  almost  compels  me  (if  it  be  good  law)  to  adopt  that  opinion.    The  case 
W8S  this : — An  Englishman  married  in  England  ;  he  afterwards  went  to  Bcot- 
Isnd,  and  obtained  a  divorce  there,  which,  according  to  the  law  of  that  country, 
&Bolved  the  marriage.    He  then  returned  to  England  and  married  anoUier 
woman,  the  first  wife  living,  for  which  he  was  indicted,  tried,  and  con- 
victed.   The  propriety  of  that  conviction  was  argued  by  very  able  counsel 
before  the  twelve  judges,  and  by  their  unanimous  opinion  was  held  to  be  correct. 
The  English  court,  therefore,  would  not  recognise  the  law  of  Scotland  because 
it  vss  contrary  to  our  own.    But  it  may  be  said,  the  matter  then  in  question 
^  the  dissolution  of  the  marriage,  not  the  constitution  of  it.    True;  but  had 
the  constitution  of  a  marriage  been  in  question,  and  not  the  dissolution,  the  re- 
sult must  have  beeu  the  same.  By  the  9  Geo.  IV.,  c.  31,  sect.  22,  it  was  enacted, 
''that  if  any  person,  being  married,  shall  marry  any  other  person  during  the 
^ife  of  the  first  husband  or  wife,  whether  the  second  marriage  shall  have  taken 
place  in  England  or  elsewhere,  every  such  offender  shall  be  guilty  of  felony.*' 
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Now,  rappoee  after  the  Scotch  divoroe  the  man  had  married  agun  in  Scotland, 
that  marriage  would  hare  been  good  there ;  would  it  therefore  have  been  good 
here  1  If  it  woald,  then  the  man  might  have  retamed  to  England  with  his 
second  wife,  and  had  two  lawful  wives  living  at  the  same  time  bj  marmga 
held  to  be  valid  by  our  own  law.  Some  rather  embarrassing  qnestionB  would 
have  arisen  ont  of  such  a  state  of  things.  Would  both  wives  have  been  dowable? 
If  the  second  had  had  a  son  bom,  and  the  first  had  had  a  son  bom  afterwards, 
which  would  have  been  heir  to  the  &ther  ?  And,  besides  all  these  strange 
questions,  the  father  would  have  been  indictable  and  punishable  as  a  felon,  by 
the  express  words  of  the  statute,  for  having  contracted  a  manriage  whicli,  by  the 
law  of  this  court,  was  perfectly  legaL 

In  addition  to  these  reasons  for  supposing  that  the  learned  persons  who  vsed . 
the  general  expressions  so  frequently  brought  to  our  notice  during  the  up-  \ 
ment,  did  not  intend  that  they  should  have  the  widest  sense  of  which  the  woidi 
were  susceptible,  there  are  some  passages  in  Huber's  Pralectiones  Juris  Civilis* 
which  show  that,  in  his  opinion,  the  comiuu  gentium  did  not  require  so  krgt 
an  effect  to  be  given  to  foreign  law.  In  his  chapter  De  Gonflictn  Legum,  he 
states,  in  sect.  2,  dd  axiom: — "  1.  Leges  cujusqne  imperii  vim  habent  intn 
terminos  ejnsdem  reipublicae^  omnesque  ei  subjectos  obligant,  nee  ultra.  2.  Pr» 
subjectis  imperio  habendi  sunt  omnes  qui  intra  terminos  ejusdem  reperiuntv. 
sive  in  perpetuum,  sive  ad  tempus  ibi  commorentur.  3.  Bectorea  imperiornm 
id  comiter  agunt,  ut  jura  cujusque  populi  intra  terminos  ejus  exercita  teneant 
ubique  suam  vim,  quatenus  nihil  potcatati  aut  juri  alterius  imperantis  ejuaqae 
civium  predicetur.^*  *' i  8.  Matrimonium  pertinet  etiamadnaaregulas.  Si 
licitum  est  eo  loco  ubi  contractum  et  celebratum  est,  ubique  validum  erit  efivc- 
tumque  habebit,  sub  e&dem  exceptione  prejudicii  aliis  non  creandi ;  cnliciib 
licet  addere  si  exempli  nimis  sit  abominandi :  ut  si  incestum  juris  gentiam  in 
secundo  gradu  contmgeret  alicubi  esse  permissum ;  quod  vix  est  ut  usu  venire 
possit."  Further  on  he  writes : — ^*  BralMintus,  uxore  duct&  dispensatione  poD- 
tificis,  in  gradu  prohibito  si  hue  migret,  tolerabitur ;  attamen,  si  Frisius  cdid 
fratris  fili&  se  conferat  in  Brabantiam  ibique  nuptias  celebret,  hue  reversus  non 
videtur  tolerandus ;  quia  sic  jus  nostrum  pessimis  exemplis  eluderetur."  Then 
are  other  passages  to  the  same  effect.  John  Voet,  Paul  Voet,  Sanchez,  GsjH 
and  other  jurists,  say  that  the  validity  of  a  marriage  is  to  be  decided  by  the  lavs 
of  the  country  where  it  is  celebrated;  but  they  explain,  that  their  operation 
extends  only  to  the  formation  of  the  contract,  and  the  form  and  ceremonial  ^ 
the  marriage. 

I  now  proceed  to  examine  some  of  the  general  dictay  that  a  marriage  vali^ 
by  the  law  of  the  country  where  solemnised  is  valid  everywhere.  The  £i^ 
case  cited  was  Roach  v.  Qarvan,  1  Ves.  sen.  157.    The  facts  of  the  case  are  thos 

stated : — M^^or  R having  two  daughters,  one  bom  at  Fort  St  George,  in 

the  East  Indies,  and  the  other  at  St ,  near  it,  sent  them  to  France  io^ 

their  education,  and  put  them  into  a  nunnery.  Mr  Quan,  one  of  the  persov 
in  whose  care  they  were  left,  married  the  eldest,  who  was  then  about  eleven 
years  of  age,  to  his  son,  not  then  seventeen.  Quan  petitioned  for  cohabitation 
with  his  wife.  Another  petition  about  guardianship  and  fortune  was  also  be- 
fore the  court.  Lord  Hiu^wicke  said : — "  As  to  the  fact  of  the  marriage,  i^ 
good,  the  court  will  take  care  that  the  husband  makes  a  suitable  provisioo; 
but  the  most  material  consideration  is  as  to  the  validity  thereof.  It  has  been 
argued  to  be  valid  from  being  established  by  the  sentence  of  a  court  in  France 
having  proper  jurisdiction ;  and  it  is  true  that,  if  so,  it  is  conclusive,  whetbtf 
in  a  foreign  court  or  not,  from  the  law  of  nations  in  such  cases.'*  There  is 
nothing  in  that  case  to  show  that  if  the  parties  had  been  British  subjects  domi- 
ciled in  England,  and  it  had  been  contrary  to  our  law,  and  the  courts  of  this 
country  had  been  called  upon  to  adjudicate  with  regard  to  it,  they  would  have 
held  it  valid .  The  next  case  in  order  of  time  was  Scrimshire  v.  Sorimshire,  2  Hagg- 
Cons.  Rep.  395.  These  two  British  subjects  had  been  married  in  France.  A 
suit  was  instituted  here  for  the  restitution  of  conjugal  rights.    The  validity  of 
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te  nairriage  was  denied,  as  being  a  foreign  maniage  not  celebrated  according 

th^  laws  of  the  coontry  in  wluch  it  was  contracted ;  and  a  sentence  of  the 

iTti^^ODent  of  Paris,  dedaiinp^  the  marriage  null^  was  also  pleaded.  Dealing  with 

lat  -qaestion.  Sir  Edward  Simpson,  in  giving  his  judgment,  said,  *'  The  coort 

ras  of  opinion  then  (allading  to  some  earlier  proceedings  in  the  ease),  and  still 

if  that  a  foreign  sentence  alone  could  not  of  itself  be  a  bar  to  entering  into  a 

on8i<letation  of  the  question,  whether  this  marriage  between  English  subjects 

ras  good  or  not  by  the  law  of  England ;"  and  in  pages  408  and  411,  where 

ther  expressions  of  similar  import  are  to  be  found :  but  the  question  before 

ie  court  was,  whether  the  contract  had  been  made  in  a  form  binding  by  the 

iw  of  France,  and  whether  the  marriage  rites  had  been  duly  celebrated  ac- 

»rdlng  to  that  law — ^no  question  as  to  any  violation  of  English  law  being  in- 

olvcd  in  the  discussion.     The  case  of  Ruding  v.  Smith,  2  Hagg.  Cons.  Rep., 

raa  also  cited,  on  account  of  one  or  two  passages  in  the  judgment  of  Lord 

Stoirell.    One  of  them  runs  thus : — *^  It  is  true,  indeed,  that  English  decisions 

tare  estsblished  this  rule,  that  a  foreign  marriage  valid  according  to  the  law 

if  tile  place  where  celebrated  is  good  everywhere  else.    It  b  therefore  certainly 

o  be  advised  that  the  safest  course  is  always  to  be  married  according  to  the 

aw  of  the  country,  for  thus  no  question  can  be  stirred."    But  here  again  Lord 

>toweU  mn  dealing  with  the  marriage  ceremonial,  and  not  with  any  inquiipr 

vhether  such  a  marriage  was  or  was  not  a  violation  of  the  law  of  this 

sountiy. 

Bui  the  celebrated  case  of  Dalrymple  v.  Dalrymple  was  mainly  pressed  upon 
OUT  GODBderation  on  account  of  the  passage  in  which  Lord  Stowell  enunciated 
the  principle  on  which  that  and  similar  cases  should  be  decided.  It  is  in  2 
Hag^.  Coos.  Rep.  58 : — **  Being  entertained  (said  the  learned  judge)  in  an 
English  court,  it  must  be  adjudicated  according  to  the  principles  of  English  law 
applicable  to  such  a  case.  But  the  only  principle  applicable  to  such  a  case  by 
the  ianr  of  England  is,  that  the  validity  of  Miss  Gordon's  marriage  rights  must 
^  tried  by  re^rence  to  the  law  of  the  country  where,  if  they  exist  at  all,  they 
lad  their  origin.  Having  furnished  this  principle,  the  law  of  England  with- 
irawB  altogether,  and  leaves  the  legal  question  to  the  exclusive  judgment  of  the 
aw  of  Se^land."  But  what  were  the  questions  raised  ?  Whether  Captain 
>alrymple  had  entered  into  a  contract  of  marriage,  and  whether  that  which 
ook  place  between  the  parties  constituted  a  marriage  in  fact  according  to  the 
aw  of  Scotland ;  and  those  were  the  two  questions  with  which  the  learned 
udge,  throughout  his  elaborate  and  learned  judgment,  was  dealing.  It  was  not, 
md  could  not  be,  contended  in  that  case,  that  a  contract  of  marriage  made  by 
^  minor  in  Scotland  was  contrary  to  the  law  of  England,  nor  that  the  sufficiency 
(if  the  marriage  ceremony  was  to  be  judged  of  by  any  other  law  than  that  of 
Scotland.  It  has  been  supposed  that  Scotch  marriages  between  minors  are  con- 
trary to  the  Marriage  Act,  26  Qeo.  II.,  c.  33 ;  but  that  is  a  mistake,  for  the  18th 
section  contains  inter  alia  this  proviso  : — *^  That  nothing  in  this  Act  contained 
hall  extend  to  that  part  of  Great  Britain  called  ScoUand,  etc.,  nor  to  any 
narriages  solemnised  beyond  the  seas."  Why,  then,  should  it  be  assumed  that 
he  learned  judge  used  the  expressions  relied  on  in  a  sense  more  extensive  than 
^fts  necessary  for  the  decision  of  the  case  before  him  ?  Is  it  not  more  reason- 
Me  to  suppose  that  he  used  them  secundum  subjectam  materiam  to  enunciate 
he  principle  upon  which  he  was  about  to  decide  the  questions  involved  in  the 
:s8e  under  consideration,  and  not  with  reference  to  another  question  which  had 
lot  been,  and  could  not  then  be  raised  ?  I  certainly  am  disposed  to  apply  to 
^bem  the  same  canon  of  construction  which,  in  fairness  and  candour,  should  be 
H^plied  to  all  judgments,  rather  than  to  assume  that  they  were  intended  to 
^^ye  a  larger  meaning,  in  opposition  to  the  writings  of  Huber,  and  extending 
^r  beyond  the  principle  laid  down  by  John  and  Paul  Voet,  by  Sanchez,  and 
h  Gayll.  The  writings  of  these  jurists  were,  no  doubt,  well  known  to 
M)rd  Stowell ;  and  it  is  hardly  to  be  supposed  that  he  would  have  expressed  an 
opinion  at  variance  with  theirs,  without  condescending  to  notice  their  writings 
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and  to  explain  his  reason  for  differing  from  them.  I  hare  found  nothing  to 
Justify  giving  the  more  extensive  meaning  to  the  words  of  Lord  Stowell,  except 
some  passages  in  Mr  Justice  Story's  work  on  the  Conflict  of  Laws,  and  a  <leci- 
sion  cited  hy  him  from  the  reports  of  the  Court  of  Massachusetts ;  and,  perhaps^ 
this  greater  force  given  in  one  of  the  United  States  to  the  laws  of  another  at 
variance  with  its  own,  may  be  accounted  for  by  the  greater  inclination  thtt 
would  naturally  exist  to  give  a  larger  scope  to  the  eomitas gentium  between  the 
different  States  of  the  Union,  than  could  be  expected  to  find  place  among  natiom 
wholly  independent  of  and  unconnected  with  each  other.  I  have  therefore 
come  to  the  conclusion,  that  a  marriage  contracted  by  the  subjects  of  a  countiy 
in  which  they  are  domiciled  in  another  country,  is  not  to  be  held  valid,  if,  by 
contracting  it,  the  laws  of  their  own  country  are  violated. 

Another  question  remains  to  be  considered — viz.,  whether  the  2d  section  oi 
the  statute  5  and  6  Will.  IV.,  c.  64,  taken  by  itself,  is  so  framed  as  to  be  binding 
on  all  English  subjects  wherever  they  may  be ;  or,  in  other  words,  whether  h 
is  personal,  and  accompanies  the  person  of  an  English  subject  into  foreign  lands. 
It  is  in  these  words : — *^  Be  it  further  enacted,  that  all  marriages  which  shall  htn- 
after  he  celebrated  between  persons  within  the  prohibited  degrees  of  consao* 
guinity  or  affinitj  shall  be  absolutely  null  and  void  to  all  intents  and  purpose^ 
whatsoever."  The  words,  in  their  common  and  ordinary  sense,  would  extend  u 
marriage  wherever  celebrated  ;  otherwise  some  only,  and  not  all)  would  U 
rendered  void.  It  is  a  statute  affecting  persons,  and  may  be  read  as  if  it  had 
been : — "  If  hereafter  any  persons  (that  is,  British  subjects^  within  the  prohi- 
bited degrees  contract  marriages,  all  such  marriages  shall  be  void."  A  law 
framed  in  such  terms  would  attach  upon  the  persons  of  British  subjects,  and 
accompany  them  to  all  parts  of  the  world.  Upon  this  point  the  decision  of 
the  H.  of  L.  in  the  Sussex  Peerage  case  appears  to  be  conclusive.  By  the  M 
Oeo,  III. ,  c.  1 1 ,  sect.  1 ,  it  was  enacted,  **  that  no  descendant  of  the  body  of  his  late  j 
Majesty  King  George  the  Second  (other  than,  etc.)  shall  be  capable  of  contract*  J 
ing  matrimonv  without  the  previous  consent  of  his  Majesty,  his  heirs  or  8Q6| 
cessors  (signified  in  a  certain  specified  manner) ;  and  that  every  marriage  or 
matrimonial  contract  of  any  such  descendant,  without  such  consent  first  had  id 
obtained,  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever."  b 
expressing  the  opinion  of  the  judges  on  the  question  referred  to  them,  Lord 
Chief  Justice  Tindal  says  of  this  enactment :  ^^  The  words  of  the  statute  itself 
appear  to  us  to  be  free  from  ambiguity.  The  prohibitory  words  of  it  are 
general,  *  that  no  one  of  the  pereons  therein  described  shall  be  capable  of  cor 
tracting  matrimony  ;'  and  again, '  that  every  marriage  or  matrimonial  contrsd 
of  any  such  person  shall  be  null  and  void  to  all  intents  and  purposes  whatso- 
ever.* The  statute  does  not  enact  an  incapacity  to  contract  matrimony  withis 
one  particular  country  and  district  or  another,  but  to  contract  matrimoof 
generally  and  in  the  abstract.  It  is  an  incapacity  attaching  itself  to  the  person  of 
A.  B.,  which  he  carries  with  him  wherever  he  goes."  And  further  on  ne  savs: 
*•  The  words  employed  are  general,  or  more  properly  universal,  and  cannot  be 
satisfied  in  their  plain  literal  and  ordinary  meaning  unless  they  are  held  to  ex- 
tend to  all  marriages,  in  whatever  part  of  the  world  they  may  have  been  con- 
tracted or  celebrated.*'  The  whole  passage  might  have  been  written  witb 
reference  to  the  enactment  now  under  consideration.  This  statute  does  not 
enact  an  incapacity  to  contract  matrimony  within  the  prohibited  degree 
within  one  particular  country  and  district  or  another,  but  to  contract  such  | 
marriage  generally.  The  object  of  the  statute  was  to  put  an  end  to  all  such 
marriages  between  English  subjects  for  the  future,  and  cannot  be  satisfied  by 
any  narrower  construction.  On  this  ground,  therefore,  as  well  as  the  oik' 
two  urged  by  the  counsel  of  the  Crown,  I  am  of  opinion  that  the  marriasf 
celebrated  between  William  Leigh  Brook  and  Emily  Armitage,  at  Altons,  ^^ 
void,  and  the  children  of  those  two  persons  illegitimate. 
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LSTTER  FIFIH. 

Let  me,  before  proceeding  any  further,  supply  an  omission  in  my 
last  communication. 

I  was  unaware  that  a  second  reduction  of  the  Torbanehill  lease 
had  been  brought  into  court,  through  the  door  left  open  by  the 
judgment  of  the  Inner  House  upon  the  first  reduction.  The  second 
action  was  raised  on  29th  April  1856.  In  substance,  its  object  was 
to  solve  the  same  controversy,  whether  or  not  the  defender  had  ob- 
tained his  lease  by  fraud.  The  statement  was  so  far  improved  and 
stTEDgthened  as  to  assert  a  positive  and  direct,  instead  of  a  merely 
speculative,  knowledge  by  the  defender  of  facts  said  to  have  been 
concealed  and  misrepresented  by  him,  with  the  view  of  obtaining 
the  lease.  The  Lord  Ordinary,  after  a  preliminary  judgment  on 
the  question  of  res  jtuKcatOj  was  of  opinion  that  the  new  case  might 
go  to  trial ;  and  on  the  26th  of  June  last,  the  Inner  House,  dissen- 
tiinte  Lord  Deas,  affirmed  that  judgment. 

Both  the  judgments  of  the  Inner  House,  I  am  now  informed,  are 
HBder  appeal  to  the  House  of  Lords. 

Thus  the  question  being  judicially  raised  in  March  1854,  whether 
or  not  the  lease  was  fraudulently  obtained,  the  facts  on  which  that 
question  turns  are  not  (March  1858)  ascertained  yet ;  and  it  would 
he  rash  indeed  to  predict  within  what  time  they  will  be.  Plain  men, 
unaccustomed  to  the  niceties  of  legal  pleading,  might  say  with  some 
force,  that  if,  upon  the  facts,  the  pursuer  was  entitled  to  have  the 
lease  swept  away  as  fraudulent,  or  if,  upon  the  facts,  the  defender 
^as  entitled  to  keep  his  lease  free  from  any  imputation  of  fraud,  the 
first  step  in  logic  and  in  common  sense  (these  being  convertible 
terms)  was  to  ascertain  the  facts.  The  field  of  proof  was  quite  ca- 
pable of  being  sufficiently  measured  and  defined  by  the  conclusions 
of  the  summons ;  and  the  question,  whether  the  proved  facts  did  or 
did  not  justify  these  conclusions,  might  have  been  decided  once  and 
for  ever  in  one  suit.  By  the  dismissal  of  the  first  action  on  averment 
instead  of  proof,  the  pursuer  received  pretty  direct  encouragement 
to  tiy  a  second  appeal  to  the  courts  of  law. 

I  return  now  to  the  question.  Who  ought,  under  the  changes  I 
propose,  to  be  sole  judge  in  the  first  instance  ? 

In  any  claim  for  the  recovery  of  a  sum  of  money  above  a  certain 
amount,  a  pursuer,  under  the  law  as  it  now  stands,  has  the  option  of 
hringing  his  action,  in  the  first  instance,  either  in  the  Supreme  Court 
or  in  the  Inferior  Court.  The  sherifi^-substitute  is  judge  primas 
^tanlioe  within  his  own  district ;  to  that  extent  he  has  a  cumulative 
jurisdiction  with  the  Lord  Ordinary,  whose  powers  extend  to  the 

^  Vide  gupra^  vol.  i.,  pp.  346,  414,  462,  555. 
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whole  territory  of  Scotland.  In  the  case  just  mentioned,  and  in 
some  others,  a  porsuer  can  make  his  election  between  these  two 
tribunals. 

There  are  many  considerations  which  may  affect  his  choice.  If 
the  question  be  mercantile,  and  arises  in  a  mercantile  community 
out  of  Edinburgh,  if  it  turns  upon  disputed  facts  as  well  as  disputed 
law,  and  if  both  parties  be  anxious  to  avoid  the  expensive  uncertain- 
ties of  a  jury  trial,  the  case  will  probably  begin  in  the  Sheriff  Court. 
The  existence,  around  that  court,  of  an  able  and  influential  body  of 
local  practitioners  will  contribute  to  this  result.  So  will  the  natural 
feeling  of  every  litigant  in  favour  of  law  brought,  to  use  a  common 
phrase,  home  to  his  own  door. 

I  state  this  as  no  more  than  a  probability ;  for  there  are  disad- 
vantages attending  this  course  which  may  turn  the  litigant's  choice 
the  other  way.  From  the  sheriff-substitute  there  lies  an  appeal 
to  the  sheriff;  and,  till  the  recent  Sheriff  Court  Act  was  passed, 
there  was  in  all  cases  an  intermediate  step  of  appeal  to  the  Lord 
Ordinary,  before  the  Inner  House  was  reached ;  whence  the  cause 
may  still  go  to  the  House  of  Lords.  If  the  question  be  one  of  fact, 
there  is  presented  the  anomaly  of  judges  who  have  not  seen  the 
witnesses,  successively  reviewing  the  judgment  of  one  who  ha& 
These  are  the.  formalities  and  delays  of  a  process  of  advocation  to  be 
successfully  gone  through.  To  many  men,  an  action  brought  at 
once  before  the  Lord  Ordinary,  in  the  first  instance,  will  seem  the 
shorter  and  simpler  course. 

In  many  cases  that  course  n^ust  be  followed.  Questions  affecting 
the  ownership  of  heritage, — questions  of  status,  declarators  and  re- 
ductions,— ^all  these  are  incompetent  in  the  Sheriff  Court.  There 
are  some  legal  questions  which  the  Inner  House  can  alone  decide  in 
the  first  instance.  I  do  not  stop  to  notice  these  in  detail ;  observing 
only,  that  in  the  summary  jurisdiction  of  interdicts,  and,  to  some 
effects,  in  the  bankruptcy  jurisdiction  lately  established,  the  sheriff} 
in  his  own  district,  nas  a  cumulative  jurisdiction  with  the  Lord 
Ordinary. 

Is  it  good  for  the  public, — ^is  it  good  for  the  profession,  that  thia 
anomalous  condition  of  our  primary  jurisdiction  should  continue! 
Would  it  be  an  evil  for  both  to  substitute  in  its  place  one  plain  and 
uniform  rule,  by  making  the  sheriff  sole  primary  ludge  in  every  law- 
suit, with  an  easy  and  simple  form  of  appeal  to  the  Court  of  Session, 
in  every  case  beyond  the  jurisdiction  of  the  Small  Debt  Court ! 
This  proposal  is  not  so  new  as  not  to  have  been  before  now  matter 
of  discussion  and  objection.  Not  overlooking  such  objections  as  I 
have  heard,  let  me,  in  the  first  place,  distinctly  state  what  my 
proposal  is. 

Li  endeavouring  to  be  clear,  it  is,  as  every  one  knows,  diflScult  to 
avoid  a  dogmatic  form  of  expression ;  but  I  am  so  anxious  in  this 
matter  to  attain  clearness,  tnat  I  shall  take  my  chance  of  being 
charged  with  dogmatism  and  presumption,    I  shall  even  assume,  for 
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a  momeot,  the  language  of  an  omnipotent  legislattirer.  Take  the 
sheriff  as  sole  primaiy  judge  in  all  lawsuits,  whatever  be  their  aatupe 
or  amount,  oend  him  away  from  the  Parliament  House  to  reside 
permanentlj  in  his  district  for  that  purpose.  If  the  district  be 
populous  and  the  business  require  it,  send  two,  or  tliree,  or  four 
sheriffs;  this,  however,  is  matter  of  detail.  Having  established  the 
sheriff  with  these  powers,  relieve  him  from  his  duties  of  superin- 
tending police  and  county  business,  and  from  any  ministerial  or  ad- 
ministrative function.  These  can  safely  be  left  to  the  paid  inspectors 
of  police,  and  to  the  great  bodv  of  unpaid  and  influential  ma^stracy 
to  08  found  in  every  shire.  Make  tne  duties  of  the  sheriff  within 
Us  district,  whether  civil  or  criminal,  to  be  judicial  only.  Remove 
the  sheriff-substitute  from  below  hiii),  and  the  Lord  Ordinary  firom 
abore  him.  Give  direct  appeal  from  his  decisbns  to  the  Cfourt  of 
Session,  sitting  henceforth  exdusively  as  a  Court  of  Review ;  the 
Outer  House  being  converted  into  a  Third  Division.  Liet  the 
appeal  be  no  more  by  process  of  advocation,  bnt  by  simple  enrolment, 
hnngio^  up  the  cause  as  fnlly  and  as  unrestrictedly  before  the  Court 
^f  Keview,  as  it  was  before  the  Court  below ;  the  facts  only  to  be 
held  finally  determined  by  the  parties'  note  of  admissions,  or  by  the 
sheriffs  verdict,  if  no  motion  be  made  for  a  new  trial.  Add  to  this 
a  provision,  for  which  many  voices  in  the  profession  would  willingly 
i>e  upraised,  that  the  Supreme  Court  should  sit  eight  months  in  me 
vear,  and  begin  its  daily  work  at  ten  o'clock  in  the  morning,  instead 
of  eleven. 

I  have  already  explained,  by  unavoidable  anticipation,  what  ma- 
terials I  would  place  oefore  the  Court  of  Session,  thus  exclusively 
instituted  as  a  tribunal  of  review.  There  would  be  the  conclusions 
of  the  summons.  I  purposely  leave  out  the  parties'  averments  and 
pleas:  these  have  served  their  purpose  before  the  judgment  under 
^peal  was  pronounced;  at  this  stage  they  are  useful  no  longer. 
ui  the  next  place,  there  would  be  the  parties'  note  of  admissions, 
or  fiuUng  this,  there  would  be  the  sneriffs  verdict,  containing 
distinct  and  articulate  findings  in  point  of  fact,  together  with  all 
^ritin^,  deeds,  and  documents,  therein  referred  to.  In  the  event  of 
^  motion  for  a  new  trial,  thare  would  be  the  sheriiTs  notes  of  the 
evidence  taken  by  him.  Lastly,  there  would  be  before  the  Court 
the  sheriff's  decree,  containing  distinct  and  articulate  findings  in 
point  of  law.  These,  in  my  view  of  the  matter,  would  constitute  the 
*^df)8ed  record,"  on  which  the  Court  of  Session  would  hear  argu* 
inent  and  pronounce  judgment. 

Under  our  present  system,  the  Inner  House  judges  are  supplied 
with  printed  copies  of  the  Outer  House  pleadings  and  judgment  be- 
fore the  case  is  neard ;  and,  in  practice,  they  consider  it  uieir  duty 
to  study  these  papers  careftilly  oefore  the  hearing.  The  main  ad- 
vantage which  is  urged  in  support  of  this  course  is,  that  the  case 
o^y  be  heard  and  determined  at  one  sitting ;  a  result  not  always 
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attained^  but  which,  when  attained,  saves  some  expense  to  the  parties. 
The  disadvantage  of  this  arrangement  is,  that  the  case  is  sometimes 
decided  in  the  minds  of  the  Court  before  parties  are  heard.  Indeed, 
it  is  sometimes  curious  to  witness  the  rapidity  with  which  a  case  is 
at  this  stage  disposed  of,  after  lingering  in  the  rolls  for  months  and 
years  in  its  preliminary  stages.  In  the  Outer  House,  on  the  other 
hand,  the  merits  of  the  cause  are,  for  the  most  part,  new  to  the  judge 
when  the  debate  begins.  On  this  very  account,  it  is  not  an  un- 
common reitaark,  that  so  far  as  the  full  and  thorough  discussion  of 
the  pleas  of  parties  is  concerned,  an  Outer  House  debate  is  more 
satisfactory  than  a  hearing  in  the  Inner  House. 

Were  the  Court  of  Session  to  be  made,  as  I  have  proposed,  ex- 
clusively a  tribunal  of  review,  parties  being  entitled  to  maintain, 
without  formal  notice  before  that  Court,  any  plea  which  the  materials 
of  judgment  already  enumerated  could  legally  support,  it  would  be 
necessary  that  the  debate  should  be  carried  on  there,  under  those 
conditions  which  now  insure  a  full  and  complete  discussion  of  the 
merits  in  the  Outer  House.  I  would  propose,  then,  that  the  papers 
be  placed  before  the  judges  when  the  debate  opens,  and  not  belbre. 
No  doubt  this  may  lead  to  an  adjournment ;  and  to  the  litigant,  an 
adjournment  is  an  exaction  of  more  time  and  more  money.  1  readily 
acknowledge  this,  and  meet  the  objection,  as  £nglish  lawers  say,  bv 
confession  and  avoidance.  If,  by  the  system  I  propose,  an  enormous 
delay  be  saved  in  the  preparation  of  the  cause — a  delay  not  to  be 
reckoned  by  weeks  or  months,  but  by  years — ^the  parties  will  not 
•  grudge  a  delay  of  two  or  three  days, — a  delay  not  given  to  formal 
preparation,  but  to  full  and  complete  discussion  of  their  lawsuit 
upon  its  merits.  'For  I  claim  it  as  a  characteristic  feature  of  aov 
plan  in  contradistinction  with  our  existing  system,  that  more  time 
shall  be  given  to  the  deliberate  consideration  of  the  cause,  and  that 
less  time  shall  be  wasted  in  its  formal  preparation.  Full  time  being 
given  for  careful  decision,  I  take  it  as  one  perfection  of  any  judicial 
system,  that  it  reduces  all  other  delays  to  the  least  attainable  minimuiB. 

I  cannot  insist  too  strongly  on  this  matter  of  economy  of  time, 
A  saving  of  time  is,  in  many  obvious  respects,  a  money-saving  also. 
The  capital. of  a  mercantile  man,  or  a  large  portion  of  it,  may,  under 
our  present  system,  be  locked  up  for  years.  A  merchant,  we  shall 
suppose,  justly  demands  a  large  sum  from  his  debtor.  The  latter, 
desirous  of  obtaining  time,  resorts  to  a  sure  device  for  gettiugiu 
He  forces  his  creditor  to  seek  recovery  in  our  courts  of  law.  The 
pursuer  obtains  a  clear  judgment  in  his  favour  in  the  Outer  House; 
there  being  appended  to  the  judgment  of  the  Lord  Ordinary  a  note, 
making  manifest  the  worthlessness  of  the  defender's  pleas,  and  the 
scandalous  dishonesty  of  the  defence.  The  defender  reclaims. 
More  than  a  year  will  elapse  before  the  pursuer  can  obtain  his 
obvious  rights.  But  he  is  a  mercantile  man ;  he  has  an  opportunity 
of  turning  his  money  to  excellent  account  if  his  money  were  in  his 
hand.     He  proposes  to  abandon  a  third  of  his  claim  ;  he  obtains  an 
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immediate  settlement  on  those  terms,  which  set  in  a  clear  light  the 
good  policy  of  dishonesty.  Is  this  a  pure  figment?  Do  any  of  my 
readers,  having  experience  in  legal  pi^oceedings,  know  nothing  of 
any  such  cases  ? 

When  a  man  is  aggrieved,  he  is  for  the  most  part  willing  to  pay 
for  redress.  He  is  willing  to  pay  handsomely  if  the  redress  offered 
is  likely  to  be  expeditious  and  effectual.  But  when  the  litigation 
Kngers,  his  indignation  cools  ;  his  very  soul  sickens  at  the  intermin- 
able delays  which  must  elapse  before  his  cause  can  get  a  hearing  on 
the  merits,  or  before  he  can  call  his  own  the  judgment  which  the 
ftrst  judge  has  pronounced  in  his  favour;  and  so  he  comes  to 
terms.  I  believe  that,  in  nine  cases  out  often,  what  a  litigant  grudges 
are  not  the  handsome  fees  he  pays  to  his  lawyers, — of  tliese  he  ex- 
pects ultimate  reimbursement  trom  his  adversary ;  but  what  tortures 
Wm  is  the  time  during  which  he  must  wearily  await  redress.  He 
would  pay  well,  even  with  small  chance  of  repayment,  if  by  doing 
so  he  could  expedite  the  result.  Most  men  do  not,  for  the  sake  of 
economy,  put  themselves  in  the  hands  of  a  dentist  who  will  make 
them  suffer  lingering  agonies  in  the  extraction  of  a  diseased  tooth  ; 
a  rapid  operation  is  the  very  thing  for  which  they  will  pay  a  high 
fte  to  a  superior  practitioner. 

The  notorious  delays  of  our  procedure  induce  many  a  man  to 
submit  to  wrong  rather  than  seek  judicial  redress.      They  drive 
many  into  arbitrations,  which  hold  out  hopes  of  a  speedier  settlement, 
not  always  fulfilled.     There  is  no  surer  sign  of  want  of  confidence 
in  our  public  tribunals,  than  the  decided  preference  manifested  for 
the  private  tribunal  of  an  arbiter.     The  prevalence  of  arbitrations 
cannot,  however,  be  taken  as  an  adequate  measure  of  the  evil ;  for, 
ns  already  said,  there  are  many  who,  in  their  not  altogether  ground- 
less dislike  of  other  means  of  redress,  submit  to  what  they  consider 
5is  an  injury.    Some  unthinking  people  will  occasionally  be  heard  to 
ycmQ  our  judicial  system  on  this  very  account.     Litigation  is  an 
<^'^il,  they  say:  let  us  rejoice  that  the  expense  and  delays  of  our 
\vstem  have  at  least  this  good  result,  that  they  discourage  litigation. 
To  be  consistent,  such  persons  should  denounce  every  amendment 
in  the  machinery  of  our  tribunals  as  an  evil.     The  more  undoubted 
the  reform,  the  more  fatal  the  mischief  done  to  society.     Because 
litigants  earnestly  pray  for  some  obvious  improvement,  you  must  on 
that  very  account  persist  in  its  stern  refusal.    If  these  reasoners  .pro- 
fes  any  obedience  to  logic,  they  must  hold  bad  tribunals  and  worse 
pleading  as  a  public  good,  and  do  their  best  to  obtain  and  perpetuate 
toth  the  one  and  the  other.     There  is  no  third  way  between  that 
course,  and  making  your  Jurisprudence  of  Remedy  as  simple,  as 
<^beap,  and,  under  the  qualification  so  frequently  given,  as  expeditious 
^  you  can. 

It  is,  however,  a  mistake  in  point  of  fact  to  suppose  that  every 
^Jld  of  litigation  is  discouraged  by  expensive  and  dilatory  forms  of 
procedure.     No  doubt,  they  do  tend  to  keep  out  from  the  courts  of 
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law  those  qnestions  of  right  between  man  and  man,  which  the 
complex  relations  of  civilised  life  and  the  development  of  commercial 
prosperity  render  unavoidable.  Bnt  where  the  otiject  of  a  litigant 
IS  oppression,  such  forms  of  law  are  an  instrument  lying  ready  to 
his  hand.  The  simpler,  the  cheaper,  the  more  expeditious  the  legal 
remedv,  the  greater  every  man's  security  against  this  and  every 
other  Kind  of  legal  wrong. 

I  hare  alluded  to  the  demand  which  has  almost  become  a  public 
cry  (it  is  so  difficult  for  litigants  to  get  up  a  public  cry  I),  that  the 
sittings  of  the  Supreme  Court  should  last  during  a  greater  period 
of  the  year,  and  should  begin  at  an  earlier  hour  each  day.  The 
time  that  a  cause  lingers  in  court  owing  to  the  crowded  state  of  the 
rolls,  can  scarcely  be  esteemed  a  benefit,  except  in  the  estimation  of 
such  reasoners  as  I  have  just  alluded  to,  who  hold  it  to  be  sociailj 
expedient  that  litigants  should  undergo  hardship  pour  encourager  k$ 
autrea.  One  obstacle  to  extended  sittings  of  tne  court  would  be 
removed  if  civil  jury  trial  were  at  an  end.  But  the  Circuits  would 
remain  as  another,  and  still  more  formidable  obstacle.  Let  us  see 
whether  it  be  insuperable. 

Any  one  who  watches  the  proceedings  of  our  Circuit  Courts,  will 
see  that  by  far  the  greater  number  of  cases  which  they  try,  differ 
&om  the  ordinary  Police  and  Sheriff  Court  cases  in  nothing  but  the 
number  of  previous  convictions  which  aggravate  the  charge  in  each 
libel,  so  as  to  make  it  a  transportable  on^nce.  To  the  accused,  the 
result  of  his  first  trial  before  a  Police  Court  is,  in  one  sense,  mach 
more  important;  for,  although  his  sentence  could  not  then  exceed 
sixty  days,  the  conviction  may  have  sealed  his  fate  for  life.  When, 
at  the  usual  stage  in  such  a  career,  he  is  at  last  brought  to  the  bar 
of  the  Circuit  0>urt,  the  evidence  is  often  so  simple  and  clear,  thx 
the  prosecutor  leaves  it  to  the  jury  with  few  words  of  comment,  or 
with  none  at  all.  The  sentence  is  the  merest  matter  of  routine,  and 
can  generally  be  predicted  with  tolerable  certainty  before  it  has 
passed  the  judge's  lips.  Is  it  fit  that  the  highest  judicial  talent  in 
the  country  should  be  taken  away  from  its  usual  and  most  important 
field  of  labour,  to  dispose  of  such  cases  as  these  ? 

Withdraw  these  cases  from  the  Court  of  Justiciary,  and  the 
judges  of  that  court  will  never  require  to  leave  Edinburgh  to  tr>' 
the  more  important  ones  which  also  figure  in  the  circuit  calendar. 
Their  ordinary  sittings  in  town  will  be  amply  sufficient  to  try  a^ 
the  capital  cases  whicn  occur  throughout  the  country,  besides  ail 
those  to  which,  though  not  capital,  it  may,  on  grounds  of  public  ex- 
pediency, be  thought  fit  to  assign  the  honours  of  a  more  solemn  | 
trial.  Why  should  not  the  public  prosecutor  have  it  in  his  power 
to  send  the  ordinary  run  of  thefts,  robberies,  and  housebreakings 
to  the  sheriff  and  a  jury,  when,  in  consequence  of  previous 
convictions,  he  desires  to  obtain  a  sentence  of  transportatioD  • 
Most  of  them  present  so  little  difficulty  as  to  fall  reaaily  within 
the  most  ordinary  routine  of  official  duty.     Why  should  the  poblic 
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proKcntor  be  obliged  to  resort  to  the  Supreme  Criminal  Coart 
to  tiT  them  T  Give  the  sheriff  power  to  dispose  of  them,  by  extend- 
ioff  his  jurisdiction  to  sentences  of  transportation  for  fifteen  years, 
aim  circaits  may  be  numbered  among  the  things  that  were.  The 
public  prosecutor^s  power  of  selecting  between  the  Court  of  Justioi- 
aiy  ana  the  Sheriff  Court ;  the  right  of  appeal  by  suspension  ;  the 
presence  of  the  very^same  jury  who  at  present,  as  an  essential  element 
of  the  Circuit  Court,  decide  the  question  of  conviction  or  acquittal ; 
—these  are  surely  ample  guarantees  against  the  sheriiPs  abuse  of 
powers,  not  greater  than  those  still  entrusted  to  a  bench  of  English 
coantry  gentlemen,  sitting  as  justices  at  Quarter  Sessions. 

The  fact,  that  circuits  are  an  obstacle  to  extended  sittings  of  the 
Conrt  of  Session,  has  necessarily  led  to  this  digression  into  criminal 
procedure.  I  return  to  consider,  in  a  very  few  words,  the  objections 
cofflfflonly  made  to  an  extension  of  the  sheriff's  civil  jurisdiction. 
These  objections  all  resolve  themselves  into  this, — that  the  cases  at 
present  beyond  that  jurisdiction  are  too  important  to  be  brought 
within  it.  No  matter  that  the  sheriff^s  power  of  trying  petitory 
Kticms  affecting  moveables  be  absolutely  without  limit ;  men  who,  in 
such  matter,  obey  the  guidance  of  routine  more  than  that  of  reason, 
ooold  not  endure  that  the  sheriff  should  pronounce  a  decree  of 
declarator,  or  of  reduction,  ot  should  construe  a  deed  of  entail.  My 
answer  is, — why  should  he  not  do  so,  if  his  judgments  are  subject 
to  a  short  and  simple  process  of  review?  .  In  some  cases,  the  parties 
Qiight  acquiesce  in  his  decision  ;  in  all,  he  would  have  the  salutary 
prospect  of  a  possible  appeal  before  his  eyes.  And  so  the  Supreme 
Court  would  best  fulfil  what  I  conceive  to  be  its  true  function,  by 
regolating,  as  the  heart  of  our  whole  jucucial  system,  all  the  inferior 
JQuicatories  of  the  country. 

I  reserve  for  my  next  communication  the  consideration  of  some 
additional  guarantees  of  sound  decision.  IcTVS. 


INDICTABLE  FRAUD. 

The  present  is  a  favourable  time  for  inquiring  what  protection  is 
afforded  by  our  criminal  law,  in  its  present  state,  against  the 
various  species  of  dishonesty  prevalent  in  the  commercial  world. 
We  have  already  devoted  several  articles  to  the  examination  of  the 
circumstances  in  which  relief  is  given,  when  fraud  enters  as  an 
uigredient  into  a  contract ;  and  it  may  not  form  an  improper  con- 
clusion to  the  series,  to  ascertain  how  far  our  crimmal  law  is 
sufficieni  to  reach  those  reckless  and  dishonest  persons  who  have 
contributed  so  largely  to  the  commercial  disasters  which  we  have 
lately  had  to  deplore. 

In  the  course  of  the  recent  judicial  examinations  of  several  bank- 
J^ts,  especially  in  Glasgow,  it  has  been  elicited  that  they  liave 
^n  in  the  habit  of  obtaining  delivery  of  goods  on  credit,  when 
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they  were  in  a  state  of  hopeless  insolvency.  Now,  assamins  that 
their  insolvency  was  known  to  themselves  when  they  took  delivery 
of  the  goods,  as  must  have  been  the  case,  is  the  receiving  of  the 
goods,  when  they  knew  they  had  not  the  means  of  paying  for  them, 
punishable  by  our  law  as  fraud  ? 

Mr  Burnet,  in  his  Treatise  on  the  Criminal  Law,  states,  at  page 
165: — "All  those  falsehoods  and  frauds  by  which  another  is 
deprived  of  his  property  under  artful  and  false  pretences,  parti- 
cularly by  substituting  one  thing  for  another,  and  by  assuming  a 
false  name  or  character  for  the  purpose  of  cheating  and  obtaining  | 
the  money  of  others,  or  by  using  a  false  document  as  the  instrument  I 
of  deception,  may  be  punished  as  crimes."  This  statement,  how- 
ever, has  been  modified  and  qualified  by  later  decisions  and  dicta  of 
the  court ;  and  we  remark  upon  it : — 

1.  The  assumption  of  a  false  name  or  character,  or  the  substitu- 
tion of  one  thing  for  another,  or  the  use  of  a  false  document,  is  not 
essential  to  infer  guilt  of  fraud.  The  author,  indeed,  does  not  go 
the  length  of  saying  that  either  is  necessary.  He  only  says  that 
crime  is  committed,  particularly  when  either  of  the  fraudulent 
expedients  referred  to  is  resorted  to.  This  only  means  that  the 
proof  of  guilt  is  clearer,  if  the  assumption  of  a  false  character  or 
other  device  is  established ;  and  this  is  no  doubt  true ;  but  neither  is 
absolutely  necessary  to  constitute  the  crime  of  fraud,  as  was  decided 
in  the  case  of  Hall,  to  be  hereafter  noticed. 

2.  It  is  a  sufficient  false  pretence  to  constitute  the  crime  of  fraud, 
that  the  person  imposed  upon  is  led  to  believe  that  the  person 
ordering  the  goods  is  abl^  and  intends,  to  pay  for  them.  The 
general  rule  is,  that  every  person  who  orders  goods  pays  for  them, 
either  on  delivery,  or  after  a  period  of  credit ;  and  the  man  who 
orders  goods,  and  leads  the  seller  of  them  to  suppose  that  this  gene- 
ral rule  will  be  followed,  when,  from  the  state  of  his  circumstances, 
he  knows  very  well  that  he  cannot  pay  for  the  goods,  either  imme- 
diately or  within  a  reasonable  time,  commits  the  crime  of  fraud. 
The  essence  of  this  species  of  fraud,  in  short,  is  the  intent  not  to 
pay  existing  at  the  time  of  receiving  the  goods.  A  man  may  order 
goods,  and  fail  to  pay  them  afterwards,  without  committing  any 
crime.  But  here  the  intention  not  to  pay  at  the  time  of  receiving 
the  goods  is  absent.  In  the  words  of  Lord  Cockburn,  in  the  case 
of  James  Hall  and  Others,  25th  July  1849,  J.  Shaw,  260  :— "  It 
is  not  going  into  a  shop,  and  buying  goods  without  paying  for  them, 
that  constitutes  the  crime ;  that  is  oflen  done  innocently,  for  a  man 
may  be  unable  to  pay.  But  the  crime  here  is  buying  goods,  and 
procuring  delivery,  with  tlie  intention  of  not  spaying  for  them  <U  the 
time.  It  was  the  alleged  dishonest  intent  charged  which  constituted 
the  offence ;  and  that,  if  proved,  was  enough." 

It  is  sufficient,  therefore,  to  constitute  an  indictable  fraud,  that 
another  is  deprived  of  his  property  under  a  false  and  fraudulent 
pretence ;  and  the  dishonest  intent  existing  at  the  time,  which  has 
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)ia8t  been  pointed  out,  is  a  sufficient  fratidulent  pretence,  in  the 
sense  of  this  definition.  It  is  not  necessary,  we  submit,  that  there 
■lould  be  a  promise  to  pay,  either  on  delivery,  or  at  any  particular 
time.  The  obligation  to  pay,  which  a  man  who  buys  goods  ander- 
laakes,  is  presumed ;  and,  therefore,  a  man  may  be  guil^  of  fraud  in 
6eotland,  without  ever  opening  his  mouth.  It  is  not  necessary  that 
Ih  should  make  any  false  statement,  or  assume  any  false  character, 
|r  Qse  any  false  document.  The  innate  fraudulent  intention  not  to 
0y  is  sufficient.     In   this   respect,   the   law   of  England   differs 

£terially  from  that  of  Scotland.  In  the  former  country,  it  is 
ential  that  credit  has  been  obtained  after  the  exhibition  of  some 
^  false  token,"  as  it  is  called,  whei'eas  with  us  that  is  not  necessary. — 
1  Russell,  51. 

The  indictment  in  the  case  of  James  Hall  and  Others,  to  which 

w^e  have  already  referred,  may  be  consulted  with  advantage  on  this 

mbject.     The  charge  in  the  major  proposition  was  *'  falsehood  and 

fraud,  particularly  the  fraudulently  and  feloniously  obtaining  the 

goods  of  others  upon  false  pretences,  and  appro])nating  the  same 

^iihoat  paying  or  intending  to  pay  therefor ;"  and  the  minor  set  forth, 

that  the  panel,  James  Hall,  ^^  naving  formed  a  fraudulent  and  felo- 

nions  purpose  of  obtaining  the  goods  of  others  upon  false  pretences, 

and  appropriating  the  same  to  his  own  uses  and  purposes,  without 

paying  or  intending  to  pay  therefor,  did,  in  prosecution  of  the  said 

£^udalent  and  felonious  purpose,  call  at "  premises  occupied  by 

,  ^^  and  did  request  the  said  to  sell  goods 

to  the  amount  of  L.300  sterling,  or  other  considerable  amount,  to 

•he  order  of  him,  the  said  Janies  Hall,  or  of  the  mercantile  com- 

>any  or  firm  of  Henry  Hall  and  Company,  for  whom  the  said  James 

Hall  represented  that  he  was  acting;  and  did  request  the  said 

to  send  the  said  goods  to  certain  prenn'ses  in  or 
oear  Buchanan  Court,  Buchanan  Street,  of  Glasgow,  as  being  the 
premises  occupied  by  him,  or  by  the  said  Henry  Hall  and  Company ; 
and  in  order  to  induce  the  said  to  sell  the  said  goods, 

^nd  to  send  the  same  to  the  premises  in  Buchanan  Court,  as  afore- 
^'d,  the  said  James  Hall  did  falsely,  fraudulently,  and  feloniously 
pretend  and  agree  with  the  said  ,  or  cause  it  to  be 

Understood  and  relied  on  between  him  and  them,  that  the  price  of  the 
said  goods  was  to  be  paid  for  either  as  in  cash  transactions,  or  on 
delivery  of  the  said  goods ;  he,  the  said  James  Hall,  fraudulently  and 
feloniously  intending,  nevertheless,  that  the  said  price  should  not  be 
paid,  and  that  he  should  appropriate  the  said  goods  to  his  own  uses 
tnd  purposes,  without  payment  being  made  therefor ;  and  the  said 

,  being  induced  by  the  said  false  and  fraudulent 
pretence,  did  then  and  there  sell  goods  to  the  said  James  Hall, 
.....  and  did  on  the  same  day,  or  within  one  or  two  days 
thereafter,  send  the  said  goods  to  the  premises  in  or  near  Buchanan 
Court  aforesaid,  to  the  address  of  the  said  Henry  Hall  and  Com- 
pany, or  of  the  said  James  Hall ;  and  the  said  James  Hall  fe- 


128  INDICTABLE  FRAUD.  [March 

looiously  appropriated  the  said  goods  to  his  own  uses  and  purposes; 
and  no  part  of  the  price  of  the  said  goods  lias  been  paid  to  the  said 

;  and  the  said  have  been  thereby  fidselj 

and  feloniously  cozened  and  defrauded  by  the  said  t James  Hall." 
This  charge  was,  after  objection  and  discussion,  sustained  as  relevant; 
the  Court  holding,  in  the  words  of  the  rubric  of  the  report,  '^  that  it 
was  not  necessary  to  allege  that  the  panel  assumed  any  false  chs> 
racter,  or  that  he  used  any  other  false  pretence  than  that  of  under- 
taking to  make  a  cash  payment  of  the  price  of  the  goods."  Similar 
charges  have  since  been  sustained,  particularly  in  the  unreported 
case  of  David  Gordon  M^Lellan,  at  Glasgow,  in  spring  1850. 

In  this  case  of  Hall  there  was  alleged  to  be  an  undertaking  bj 
the  panel  to  pay  for  the  goods  on  delivery,  or  as  a  cash  transaction. 
In  most  of  the  recent  cases,  credit  has  been  given  to  the  purchasers. 
But  is  there  on  this  account  any  distinction  betwixt  the  two  cases! 
We  submit  there  is  not.  If  the  fraudulent  intention  not  to  pj 
exists  at  the  time  of  the  purchase,  tlie  principle  is  precisely  the  same. 
Possibly  the  proof  may  be  more  difficult  where  cxeait  has  been  given; 
but  the  fact  that  credit  has  been  given,  does  not  make  the  charge  as 
irrelevant  one.  And  this  leads  us  to  notice  the  objection,  that  it  is 
impossible  to  prove  this  species  of  fraud.  That  it  is  not  easy,  vs 
freely  admit ;  that  it  is  impossible,  we  distinctly  deny.  It  is  always  I 
difficult  matter  to  prove  against  a  man  what  is  passing  within  his  o 
breast,  but  it  is  done  every  day.  In  a  case  of  reset  it  is  neo 
to  prove  that  the  receiver  knew  the  property  to  be  stolen  ;  this  i| 
the  essence  of  the  charge.  Without  such  proof,  the  act  of  the 
setter — if  he  be  a  broker,  for  instance — may  have  been  done  in 
exercise  of  his  usual  calling,  and  is  no  more  punishable  than  the 
of  the  person  who  buys  goods  which  at  the  time  he  intends  to 
for, — an  intention  which  subsequent  misfortune  prevents  him  fi 
fulfilling.  It  is  not  for  us  to  speculate  upon  now  the  61a 
frauds  are  to  be  proved ;  but  we  would  suggest,  that  the  fact 
person  buying  goods  from  another,  whicn  he  immediately  th 
after  hands  over  to  a  prior  creditor  at  a  reduced  price,  or  1 
with  a  storekeeper  in  security  of  an  advance  of  less  than  he 
paid  for  them,  for  which  advance  he  pays  at  the  rate  of  20  or 
per  cent.,  both  of  which  methods  of  raising  the  wind  have 
disclosed  in  recent  cases,  would  form  no  mean  element  of  proof  i 
the  minds  of  a  Scotch  jury. 

There  is  another  class  of  frauds  which  has  recently  been  broo, 
very  prominently  before  the  public  notice.  It  may  be  doul 
whether  they  are  such  as  to  subject  the  parties  to  indictment 
punishment ;  but  this,  at  least,  we  have  no  hesitation  in  saying,  thst 
if  our  law  affords  no  protection  against  them,  it  ought  to  do  so.  Wt 
refer  to  the  system  of  obtaining  advances  on  spurious  accommodatioi 
bills.  In  what  is  nnderstood  to  be  the  most  common  case—tbfi 
case,  namely,  of  a  bill  being  presented  to  tlie  bank  bearing  to  be  a^ 
cepted  by  a  person  who  does  not  exist,  to  which,  in  fact,  the  drawer  ha 
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adhibited  a  fictitioas  name — ^the  offence  is  pare  forgery ;  and  several 
cases  liave  occarred,  where  parties  using  such  spurioas  docnments 
as  a  means  of  obtaining  creoit,  have  been  sentenced  to  lengthened 
periods  of  penal  servitude.  But  the  ingenuity  of  financiers  has 
lately  invented  a  still  worse  form  of  this  wholesale  species  of  robbery — 
a  fonn  bj  which  the  parties  save  themselves  from  the  guilt  and 

Janishment  of  forgery,  but,  it  humbly  appears  to  us,  do  not  escape 
om  the  penalties  attaching  to  other  offences  recognised  by  the 
law.  The  system  we  allude  to  is  that  by  which  the  bill  is  accepted 
by  persons  in  London  not  worth  a  straw,  who  are  paid  a  com- 
mission for  the  use  of  their  name;  and  live  handsomely  by  it. 
There  must  be  something  seriously  wrong,  when  such  frauds — for 
frands  on  some  one  they  undoubtedly  are — can  be  perpetrated  so 
^)\  We  cannot  doubt  that,  if  the  banker  who  discounts  the 
bills  is  assured,  or  led  to  believe,  that  they  have  been  granted  in 
tlie  ordinary  course  of  business,  and  that  the  acceptors  have  received 
valoe  for  them,  an  indictable  fraud  upon  him  is  committed.  But, 
suppose  that  the  worthlessness  of  the  acceptors  of  the  bills  is  well 
known  to  the  manager  of  the  bank  with  whom  the  man  deals, 
tbis  would  certainly  alter  the  particular  character  of  the  offence ; 
but  we  think  there  would  be  disclosed  strong  grounds  for  a  charge 
>gainst  the  manager,  and  the  person  dealing  witn  him,  of  conspiracy 
to  defraud  the  shareholders  of  the  bank.  Might  there  not  also  be  a 
iitargeof  ^^ culpable  and  reckless  discharge  of  duty"  against  the 
Manager  f  We  think  some  such  charge  was  made  in  the  Falkirk 
lank  case  at  last  Stirling  Circuit,  although  it  was  withdrawn  with- 
W  any  judgment  on  its  relevancy. 

Again,  what  shall  be  said  of  the  conduct  of  directors  of  a  joint- 
X)ck  bank,  or  other  company,  who  publish  to  its  shareholders  and 
te  public  statements  wnich  they  know  to  be  untrue, — who  de- 
lve and  pay  dividends  as  the  result  of  profits,  when,  on  the  contrary, 
^e  losses  have  been  sustained  during  the  preceding  year, — who 
oQtinue  to  carry  on  the  business  of  the  oank  after  a  certain 
Donnt  of  the  capital  has  been  lost,  in  the  face  of  an  express  enact<- 
lent,  that  in  that  event  the  company  shall  be  eo  ipso  dissolved, — and 
bo  studiously  conceal  the  loss  of  capital  from  the  shareholders  and 
te  public, — in  conseouence  of  all  wnich  the  former  are  induced  to 
nitinue,  and  some  oi  the  latter  are  induced  to  become,  partners  of 
le  company,  and  responsible  for  its  obligations  T  Can  the  men  who 
ork  all  this  mischief  not  be  punished  for  their  misdeeds  ?  If  we 
»ply  Mr  Burnet's  definition  of  indictable  fraud  to  such  mis- 
tnduct,  it  will  be  found  that  falsehoods  are  told,  firauds  (in  the 
dinary  sense  of  that  word)  are  committed,  others  are  in  con^ 
quence  deprived  of  their  property,  and  the  pretences  held  out  are 
)th  ^'artftd  and  fiilse."  Taking  his  definition,  therefore,  to  be 
K^urate,  we  have  here  all  the  requisites  of  indictable  fraud.  But 
rther,  we  have  at  least  one  of  the  cases  in  which,  "  particularly," 

▼OL.  11. — >'0.  XV.  If  A|ICH  1868.  B 
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according  to  Burnet,  tbe  fraud  is  punishable ;  for  are  not  the  re- 
ports annually  made  by  the  directors,  in  which  the  pro/its  are  set 
foith,  and  the  dividends  recommended,  ^^  false  documents"?  It 
is  said,  there  is  no  precedent  for  a  charge  in  such  circum- 
stances. Possibly  not.  But  has  the  case  which  we  have  pictured 
a  parallel  in  the  history  of  joint-stock  banking  ?  Again,  it  is 
said,  the  directors  can  be  guilty  of  no  indictable  crime,  because 
an}i;hing  which  they  did  was  certain  to  injure  themselves  as  much 
as  others.  But  this  is  no  sufficient  excuse  for  their  conduct.  A 
man  who  breaks  another^s  head  is  not  justified  by  the  fact  that,  in 
doing  so,  he  endangered  his  own.  And,  besides,  we  know  noi 
when  the  directors  intended  to  retire  from  the  concern.  The  crash 
may  have  come  sooner  than  they  expected ;  and  if  concealment  for 
another  year  had  been  successful,  possibly  the  directors  might  have 
before  that  time  retired  from  the  company,  and  freed  themselves 
from  responsibility  for  its  obligations. 

Such  oeing  the  state  of  the  law,  it  is  to  be  regretted  that  certain 
sets  of  speculators  have  been  so  long  permitted  to  carry  on  with 
impunity  the  disgraceful  system  of  trading  which  has  lately  been 
brought  to  light."  The  existence  of  tlie  practices  to  which  we  have 
alluded,  and  which  the  law  of  the  land,  as  it  stands,  is  amplr 
sufficient  to  meet,  inflicts  a  double  evil  on  society.  Not  only  are 
the  immediate  dupes  of  the  swindler  ruined :  the  honest  trader  is 
undersold  and  driven  from  the  market  by  these  persons,  who  in 
reality  buy  their  goods  for  nothing;  commercial  confidence  is 
destroyed,  and  a  convulsion  ensues,  such  as  the  one  from  the  conse- 
quences of  which  the  country  is  now  slowly  recoveringp  Either  oar 
law  is  sufficient  to  punish  such  frauds,  or  it  is  not;  if  it  is  not,  the 
magnitude  of  the  evil  justifies  the  public  in  insisting  to  know,  bv  & 
prosecution,  wherein  it  is  defective. 

*  There  is  one  vice  which,  at  least  judging  from  recent  revelations,  prevaOs  more 
widely  than  people  suppose,  and  against  which  this  society  might  wage  eifective 
war— I  mean  commercial  dishonesty.  As  a  British  merchant,  I  feel  inclined  Ui 
hang  down  my  head  when  I  read  of  the  wholesale  robbery  perpetrated  on  the 
puhUc  by  men  occupying  high  positions  in  the  mercantile  world,  and  of  the  £icili* 
ties  afforded  for  earring  on  a  system  of  plunder  hy  too  many  of  our  banl^ 
Both  in  theory  and  m  practice  there  is  a  loose  morality  prevalent  in  tn^^f 
circles,  which  must  be  frowned  down  and  reprobated  by  the  community,  or  it  ^^ 
become  a  cancer  eating  into  the  very  heart  of  our  national  prosperity.  I  veptui^ 
to  think  that  very  few  men  could  for  the  first  time  put  their  name  to  a  bill  fo^ 
which  value  had  not  been  received,  without  having  a  certain  still  small  voice  re- 
buking the  deed ;  and  yet  how  many  of  otherwise  irreproachable  character  seein 
scarcely  able  to  comprehend  that,  whatever  the  law  may  say  on  the  subject-y-ftod 
I  feel  the  difficulty,  if  not  the  impossibility,  of  curing  the  evil  by  legislation— 
every  such  transaction  is  a  fraud  I  May  I  be  permitted  to  express  a  hope  that 
this  sad  exposure  of  overtrading,  reckless  bill-drawing,  and  personal  exti-avagnncei 
may  impress  upon  us  all  more  deeply  the  folly,  as  well  as  the  sinfulness,  o(  <Je* 
parting  firom  the  path  of  commercial  integrity,  and  of  forgetting  all  other  consi^^' 
tions  in  our  too  great  haste  to  get  rich. — Speech  at  Glasgow  of  Mr  Bcugter$  ^'^* 


J  858.J  REVIEW.  131 


The  Dunlop  Succession  Act — Questions  are  beginning  to  occur  on 
the  interpretation  of  this  important  statute.  It  has  now  been  nearly 
three  years  in  operation^  and,  so  far  as  we  are  aware,  no  case  has 
occurred  where  the  new  rights  which  it  brouglit  into  being  required 
to  be  judicially  determined.  The  litigation  which  springs  trom  every 
new  Act  of  Parliament  requires  time  to  germinate ;  but,  judging 
from  the  number  of  cases  sent  up  for  opinion,  the  season  of  germina- 
tion is  now  over,  and  the  statute  is  beginning  to  bear  fruit.  The 
chief  difRcnlty  occurs  with  respect  to  the  first  section  of  the  Act, 
which  declares  as  follows: — "In  all  cases  of  intestate  moveable 
soccession  in  Scotland  accruing  after  the  passing  of  this  Act, 
where  any  person,  who,  had  he  survived  the  intestate,  would  have 
heen  among  his  next  of  kin,  shall  have  predeceased  such  intestate, 
the  lawful  child  or  children  of  such  person  so  predeceasing  shall 
come  in  the  place  of  such  person,  and  the  issue  of  any  such  child  or 
children,  or  of  any  descendant  of  such  child  or  children,  who  may 
w  hie  manner  have  predeceased  the  intestate,  shall  come  in  the  place 
or  his  or  their  parent  predeceasing,  and  shall  respectively  have  right  to 
we  share  of  tne  moveable  estate  of  the  intestate  to  which  the  parent 
of  snch  child  or  children,  or  of  such  issue,  if  he  had  survived  the 
intestate,  would  have  been  entitled."  In  construing  this  clause^  it 
J8  requisite  to  bear  in  mind  what  the  object  of  the  Act  was.  This 
has  been  stated  by  the  very  highest  authority  to  be — "  to  do  away 
|he  injustice  of  allowing  one  or  more  survivors  in  the  same  degree  of 
^^dredj  and  as  such,  next  of  kin  to  an  intestate  deceased,  to  carry  off 
his  whole  moveable  estate,  notwithstanding  the  existence  of  issue  of 
^  predecessor  in  like  degree  of  kindred^  and  who,  if  he  had  survived, 
^'oold  have  ranked  with  them — the  existing  next  of  kin — as  one  of 
their  number."  In  calculating  the  shares  into  which  the  deceased's 
^te  is  divisible,  the  practitioner  should  not  be  misled  by  taking  into 
?^nnt  those  who  hypothetically  might  have  been  next  of  kin  if  the 
intestate  had  died  many  years  before.  The  first  question  is,  Who  are 
fhe  next  of  kin  actually  existing  at  the  date  of  the  death  of  the 
intestate?  The  distribution  takes  place  according  to  their  number, 
/'/m*  the  number  of  those  who  would  have  been  in  the  same  degree 
of  kindred  if  they  had  survived.  Thus,  suppose  A  dies,  leaving  a 
hrother  B,  and  a  nephew  and  niece  by  a  predeceasing  brother  C : 
here  B  is  next  of  kin,  and  the  estate  is  divisible  into  two  shares, — 
^^ne-half  to  B,  and  one-half  to  the  children  of  C ;  but,  suppose  B  is 
^'so  dead,  then  the  next  of  kin  are  the  children  of  C,  and  the 
^^tate  is  divisible  according  to  their  number ;  or  if  the  intestate  has 
also  grand-nephews,  by  a  nephew  deceased,  they  of  course  take  their 
parent's  share.  Such  are  the  general  cases  which  have  occun'ed  in 
Practice.    There  is  another  point  on  which  we  believe  the  judgment 
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of  the  Court  is  about  to  be  taken, — the  meaning  of  the  expression  in 
the  proviso  of  sect.  1 :  ^^  Provided  always  that  no  representation  shall 
be  admitted  among  collaterals  after  brothers' and  sisters' descendants.'^ 
Of  this,  various  ingenious  readings  have  been  attempted ;  but  the 
plain  and  obvious  sense  of  the  words,  is  to  prevent  representation 
going  higher  up  than  the  same  line  as  the  deceased — e^,y  to  exclude  a 
cousin  from  representing  an  uncle :  in  other  words,  the  only  persons 
entitled  to  the  benefit  of  the  Act,  are  the  descendants  of  brothers  and 
sisters  of  the  deceased.  We  may  add  (in  answer  to  an  esteemed 
correspondent),  that  it  is  altogether  a  mistake  to  suppose  that  this 
statute  has  anything  to  do  with  legitim.  Legitim  is  an  inherent 
right  in  the  children,  which  no  act  of  their  parents  can  ever  toucls 
and  which  it  was  never  meant  that  this  statute  should  at  all  affect. 
Accordingly,  while  the  words  of  the  principal  section  are  broad 
enough  to  embrace  every  species  of  moveable  succession,  the  opera- 
tion of  the  measure  is  expressly  limited  to  the  dead's  part  in  the 
interpretation  clause.  ^^  Moveable  estate,"  as  used  in  the  Act,  is  thea^ 
defined  to  be,  ^^  the  whole  free  moveable  estate  on  which  the  deceased, 
if  not  subject  to  incapacity,  might  have  tested^  and  which  has  been 
undisposed  of  by  will,  and  any  portion  thereof  so  undisposed  of. ' 
Whether  the  very  equitable  principle  of  the  Act  should  not  be  ex- 
tended so  as  to  embrace  legitim,  is  a  totally  different  question.  If 
it  is  right,  as  Parliament  in  this  Act  has  already  declared,  that 
the  issue  should  be  placed  in  the  position  of  a  predeceasing  parent 
with  respect  to  that  portion  of  the  estate  which  the  deceased  could 
have  disposed  of  by  testament,  a  fortiori^  they  are  entitled  to  the 
same  justice  with  respect  to  that  portion  of  the  estate  which  the 
law  has  declared  shall  be  the  inheritance  of  the  children,  indefeasible 
and  imprescriptible. 

Amendment  of  the  Criminal  Law. — Our  criminal  law  has  had  the 
rare  good  fortune  almost  wholly  to  have  escaped  the  meddlesome 
hand  of  modem  legislation.  We  venture  to  submit  to  the  new  Ad- 
ministration the  propriety  of  the  following  amendments : — 

1.  The  High  Court  of  Justiciary  should  be  empowered  to  re- 
view the  judgments  of  the  judges  on  circuit,  on  questions  of  lav 
and  evidence ;  and  the  judge  should  be  enabled  to  reserve  a  point  for 
the  opinion  of  the  Court,  as  is  the  practice  in  England,  and  as  so 
great  an  authority  as  Lord  Cockburn  so  strongly  recommended. 

2.  The  fees  on  suspensions  in  Justiciary  should  be  abolished ; 
they  are  a  relic  of  barbarous  times,  which  should  have  been  long 
since  swept  away.  The  most  iniquitous  of  all  taxes  are  taxes  on 
justice,  especially  when  they  are  imposed  for  the  benefit  of  officials 
already  amply  remuneratea.  Their  only  effect  is  to  place  beyond 
the  reach  of  the  poor  man  that  redress  which  the  ricn  can  obtain. 
At  present,  it  is  impossible  to  obtain  a  suspension  of  a  judgment  of 
a  blundering  bailie  or  rustic  justice,  without  paying  5s.  for  lodging 
^ill ;  2s.  for  productions;  2s.  6d.  for  each  sheet  of  bill ;  L.l,  Is.  for 
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each  diet  of  Court ;  and  lOs.  6d.  to  the  macers.  Thus  thejmere 
outlay  in  the  form  of  fees,  not  to  speak  of  the  fees  of  counsel  and 
agent,  may  be  L.8  or  L.IO, — an  amount  which  few  indeed  of  those 
for  whose  benefit  suspension  was  introduced,  are  in  a  position  to 
raise. 

3.  The  system  of  two  diets  might,  with  advantage,  be  introduccKl 
into  the  practice  of  the  Justiciary  Courts.  The  (K>uble  diets  intro- 
daced  into  the  Sheriff  Courts  by  Lord-Advocate  Moncrieff,  is 
admitted  on  all  hands  to  have  been  a  vast  improvement,  in  many 
respects.  It  saves  time,  and  trouble,  and  expense  to  jurymen,  in 
respect  that  they  are  not  cited  unless  required :  it  saves  trouble  and 
time  to  the  witnesses,  who,  in  many  cases,  are  never  required  to 
attend:  it  saves  the  country  much  expense,  in  citing  jurymen,  pay- 
ing annecessary  witnesses,  etc.,  etc. 

To  show  how  much  it  is  needed,  let  us  direct  attention  to  the  proce- 
dure at  the  last  Jedburgh  Circuit.  It  was  fixed  for  the  10th  Septem- 
ber. There  were  four  cases  for  trial.  Forty-five  jurymen  were  sum- 
moned, drawn  from  four  different  counties,  and  sixty  or  eighty  wit- 
nesses. Let  it  be  borne  in  mind,  at  the  same  time,  that  the  weather 
was  very  wet.  On  the  10th  September,  all  four  prisoners  pleaded 
goilty.  The  court  was  over  in  an  hour:  not  a  juryman  or  a  wit- 
ness was  required.  Many  of  the  jurymen  had  left  iiome  early  the 
previous  day,  and  travelled,  some  of  them,  we  understand,  fifty  and 
sixty  miles  in  the  rain,  across  country  roads,  at  considerable  expense, 
at  great  inconvenience,  and  all  for  no  purpose.  The  witnesses,  too, 
bad  come  long  distances,  several  of  them  firom  England,  needlessly. 
But,  in  addition  to  this,  they  were  paid  bt/  the  country  a  large  sum 
of  money  for  doing  absolutely  nothmg. 

Were  the  double  diets  introduced  into  the  Justiciary  Courts, 
much  of  this  trouble,  and  inconvenience,  and  expense  would  be 
saved.  Then  why  not  ?  The  difficulty,  we  understand,  lies  here, 
^fore  whom  is  the  panel  to  be  brought,  at  the  first  diet  T  It  is 
said  the  sheriff,  in  the  event  of  the  panel  pleading  guilty,  cannot 
pronounce  the  adequate  punishment. 

Bat  we  would  venture  to  suggest  that  the  panel  might  still  be 
brought  up  to  plead  before  the  sheriff,  and  having  done  so,  and  the 
plea  having  been  properly  recorded,  then  the  panel  might  remain 
over  till  the  Justiciary  Court  meets,  for  punishment. 

4.  In  the  event  of  a  juryman  becoming  unwell,  and  unable  to  act 
daring  a  trial,  the  trial  should  still  proceed. 

Oar  juries,  in  criminal  cases,  consist  of  fifteen  jurymen.  In  a 
long  trial,  after  the  case  has  proceeded  for  a  numoer  of  days,  if  a 
witness  becomes  unwell,  the  whole  trial  goes  for  nothing.  It  has 
&H  to  begin  again ;  or,  if  the  panel  is  running  letters,  he  may  walk 
off  untried  firom  the  bar.  If,  in  Miss  3Knith's  case,  at  the  end  of  the 
sixth  or  eighth  day,  a  single  juryman  had  taken  unwell  (and  the 
bonder  is  that,  in  the  circumstances,  some  one  did  not),  the  whole 
trial  must  have  been  begun  of  new. 
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The  remedy  for  such  an  abuse  is  not  difficult.  The  case  might 
still  proceed  with  the  fourteen,  but  still  requiring  a  majority,  or 
eight  to  convict.  This  is  certainly  not  against  the  panel.  If  the 
jury  should  happen  to  divide,  seven  against  seven,  which  is  possible, 
then  there  would  be  no  conviction.  Suppose  the  missing  man  had 
been  present,  and  would  have  voted  for  an  acquittal,  the  panel  is 
acquitted  in  either  case — in  one  case,  by  seven  against  seven ;  in 
the  other,  by  eight  against  seven.  If  he  would  have  voted  for  a 
conviction,  the  panel  gets  the  benefit.  In  the  one  case,  he  is 
acquitted  by  a  division  of  seven  against  seven ;  in  the  other,  con- 
victed by  eight  to  seven.  We  hope  another  session  of  Parliament 
may  not  be  permitted  to  pass,  without  a  remedy  being  applied  to  these 
abuses. 

House  of  Lords  Appeals. — ^The  list  of  causes  standing  for  hearing 
in  the  House  of  Lords,  shows  the  usually  large  proportion  of  appeals 
from  the  Court  of  Session,  compared  with  the  number  of  cases  from 
the  Courts  of  England  and  Ireland.  Altogether,  the  Scotch  appeals 
are  twenty-one  in  number,  fully  one-half  of  the  entire  list.  Many 
of  them  involve  important  questions  in  the  law  of  Scotland,  which 
it  is  especially  desirable  should  be  settled  as  soon  as  possible.  We 
fear,  however,  there  is  little  hope  of  much  progress  being  made  this 
session.  In  point  of  fact,  the  most  striking  feature  in  this  catalogue 
is  the  frightful  arrear  into  which  the  appeal  business  of  the  House 
of  Lords  has  for  some  years  fallen.  No  less  than  eight  cases,  set 
down  so  long  ago  as  1856,  are  still  standing  unhes^.  We  are 
entitled  to  expect  much  from  the  fresh  energies  of  a  new  Chancellor; 
but  that  he  should  be  able  to  sweep  off,  in  one  year,  such  arrears, 
is,  we  fear,  too  much  to  anticipate.  The  following  is  a  list  of  the 
cases,  with  a  note  of  the  points  involved  in  the  more  important  :— 

CAUSES  STANDING  FOR  HEARING. 

1.  Anderson  (pauper)  v.  Anderson  or  GiU  el  al. 

Set  domn  in  Session  1856. 

2.  Borthwick  v.  Glassford  et  al. 

First  Division,  Nov.  15,  1853,  16  D.  37.  Action  by  the  trusts 
on  the  sequestrated  estate  of  Henry  Glassford  of  Dougalston  to 
set  aside  the  Dougalston  entail. 

3.  Belford  et  al.  v,  Morton. 

4.  Edmond  v,  Gordon  and  Another. 

5.  Morgan  and  Another  v.  Morris,  ex  parte  as  to  certain  respondents. 

6.  Geikie  (or  Young)  et  al,  (paupers)  v.  Morris  et  al,^  ex  parte  as  to  certain 
respondents. 

These  two  appeals  are  from  the  Second  Division  of  the  Court,  and 
are  branches  of  the  litigation  which  has  for  some  years  been 
pending  regarding  the  Morgan  succession. 


185S.]  REVIEW.  135 

7.  Tennant  v,  Morris  e$  a/. 

First  Division,  Jan.  31,  1856,  18  D.  382.  Question  as  to  the 
construction  of  a  tmst  deed. 

8.  Dixon  and  Another  v.  Dinmack,  Thomson^  and  Feniestone,  ei  al. 

First  Division,  Feb.  1,  1856,  18  D.  428.  Question  as  to  the 
validity,  under  statute  1696,  c.  25,  of  iron  scrip  notes,  in  these 
terms : — "  I  will  deliver,"  etc.,  "  free  on  board,  when  required, 
to  the  party  lodging  this  document  with  me."  In  this  case,  we 
may  expect  the  doctrine  laid  down  in  the  case  of  Bovill  v,  Dixon, 
by  the  House  of  Lords,  to  be  repeated. 

Set  down  in  Session  1857. 

9.  The  Bartonshill  Coal  Co.  et  al.  v.  Stewart  or  M^Guire  (Bill  of  Exceptions). 
JO.  Sterenson  and  Co.  et  al.  9.  Thomson. 

First  Division,  10th  March  1855,  17  D.  739. 

11.  Kippen  and  Another  v,  Darley  et  al. 

First  Division,  3d  July  1856,  18  D.  1137.  Judgment  of  the 
whole  Court  as  to  the  construction  of  a  series  of  deeds  affecting 
testator's  succession. 

Set  doton  in  Session  commencing  SOih  April  1857. 

12.  Hamilton  v,  Andenon  et  al. 

Second  Division,  11th  June  1856, 18  D.  1003.  This  case  involves 
the  important  Question,  whether  an  action  of  damages  is  compet- 
ent against  a  sneriff-substitute  for  a  sentence  of  suspension  pro- 
nounced by  him,  while  acting  in  his  judicial  capacit)r,  against  a 
procurator  in  his  coart,  in  consequence  of  the  conduct  of  the 
procurator  in  managing  a  depending  cause,  although  malice  and 
want  of  probable  caase  were  allied  in  general  terms. 

13.  Scottish  North-Eastem  Railway  Co.  v.  Sir  W.  D.  Stewart. 

Second  Division,  8th  Feb.  1856,  18  D.  540.  This  is  a  case  of 
importance,  not  only  from  the  magnitude  of  the  claims  made  by 
the  pursuer,  but  from  their  involving  the  construction  and  effect 
of  agreements  entered  into  between  landholders  and  the  pro- 
moters of  a  railway  before  the  Act  is  obtained  authorising  its 
formation. 

14.  Kyle  et  al.  v.  Je£freys  et  al.  (Bill  of  Exceptions). 

First  Division,  30th  May  1856,  18  D.  907.  Question,  whether  a 
valid  transfer  of  copyright  must  be  in  writing,  attested  by  two 
witnesses. 

15.  Bartonshill  Coal  Co.  et  al.  v.  Wark,  ex  parte. 

Second  Division,  6th  March  1856, 18  D.  773.     Mining  Case. 

16.  Scots  Mines  Co.  and  Another  v.  Leadbills  Mining  Co.  et  al.  (2d  Appeal). 
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17.  Scots  Mines  Co.  and  Another  v,  Leadhills  Mining  Co.  etal.  (3d  Appeal). 

Second  Division,  1856.  The  sole  question  in  this  complicated 
litigation  is  the  meaning  of  an  agreement  as  to  certain  water- 
courses. 

18.  Galbraith  etoLv.  The  Edinburgh  and  Gksgo w  Bank,  et  al.,  ex  parU  as  to 
certain  respondents. 

Cases  fully  heard, 

19.  Edinburgh  and  Glasgow  Railway  Company  v.  the  ProTost  of  Linlithgow 

20.  Gammell  et  aL  v.  Her  Majesty's  Commifldoners  of  Woods,  etc,  and  tht 
Lord-Advocate  of  ScotUnd. 

In  this  case,  the  Second  Division  held,  that  salmon-fishings  around 
the  sea-noast  of  Scotland  belong  exclusively  to^  and  form  part  of,  the 
hereditary  revenues  of  the  Crown,  so  far  as  not  made  the  subject 
of  grants"  by  charter  or  otherwise. 

21.  The  Bartonshill  Coal  Company  v.  Clark  or  Reid,  et  al.  (Bill  of  Excep- 
tions). 

The  question  here  is,  whether  our  law  of  reparation  should  receive 
the  English  rule,  that  a  master  is  not  liable  for  injury  done  to  a 
workman,  through  the  fault  of  a  workman  engaged  in  the  same  em- 
plojrment. 

The  Annus  Deliberandi. — The  only  Scotch  Bills  which  have  been 
printed  this  session,  are  two  prepared  and  brought  in  by  Mr 
Dunlop— both  happily  on  matters  which  will  not  be  much  affected 
either  by  the  state  of  parties  or  change  of  government.  The  first 
abolishes  the  time-honoured  privilege  of  the  Annus  Deliberandi, 
which  many  centuries  ago  came  into  Scotland,  along  with  the  Roman 
law.  There  are  now  very  few  estates,  the  value  of  which  cannot 
be  ascertained  in  a  very  few  days ;  and  still  fewer  persons  who  re- 
quire a  year  to  make  up  their  mind,  as  to  whether  they  are  likely  to 
gain  or  lose  by  a  succession.  But,  even  were  this  not  so,  the  law 
is  one  which  ought  to  disappear  with  the  reason  of  it.  By  the  10 
and  11  Vict.,  c.  47,  heirs  are  relieved  of  the  universal  liability  which 
formerly  attached  to  them,  on  taking  up  a  succession.  Whether 
entering  to  their  predecessors  by  special  service,  or  by  general  service 
with  a  specification  annexed,  they  are  no  longer  liable  for  the  pre- 
decessors  debts  or  deeds,  beyond  the  value  ofthe  lands  or  heritages 
embraced  in  the  service.  But,  while  the  heir  is  thus  exposed  to  no 
possible  prejadice  by  an  immediate  entry,  all  the  inconveniences  ofthe 
rule,  to  tne public  and  creditors,  still  remain.  Till  the  year  has  elapsed, 
no  measures  can  be  taken  for  attaching  the  succession,  or  for  en- 
forcing implement  of  the  predecessor's  obligations  in  reference  to  the 
same.  Mr  Dunlop  has  therefore  brought  in  a  short  and  sensible  Bill, 
of  two  clauses  only,  to  the  following  effect : — 

That,  ^'  from  and  after  the  passing  of  this  Act,  it  shall  not  be  competent  for 
any  heir  who  may  be  charged  to  enter  heir  to  his  predecessor,  or  against 
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whom  there  may  be  raised  an  action  of  constitution  with  reference  to  any 
debt,  deed,  or  obligation  of  his  predecessor,  or  an  adjudication  or  adjudica- 
tion in  implement  with  reference  to  any  lands,  heritages,  or  heritable  rights 
of  his  predecessor,  to  propone  the  plea  of  jus  deliberandi,  or  to  suspend  any 
sach  cliaige  or  stay  any  such  action,  adjudication,  or  adjudication  in  imple- 
ment by  such  plea ;  and  all  charges,  actions,  adjudications,  adjudications  in 
implement,  decrees,  or  other  proceedings  whatsoever  against  such  heir,  or  with 
reference  to  the  lands,  heritages,  or  heritable  rights  of  his  predecessor,  which 
heretofore  would  have  been  competent  and  valid  when  given,  raised,  or  obtained 
after  the  lapse  of  a  year  and  day  from  the  date  of  the  predecessor's  death, 
known  as  the  Annus  deliberandi,  shall  be  equally  competent  and  valid  when 
giren,  raised^  or  obtained  before  the  lapse  of  such  period." 

The  Valuation  Bill. — Mr  Dunlop's  other  Bill  is  to  remedy  an 
overaght  in  the  Valuation  Act  (17  and  18  Vict.,  c.  91),  passed  in 
the  year  1854.  In  section  43,  interpreting  "lands  and  heritages" 
tfiter  alia,  shootings  and  deer  forests  were  declared  to  be  assessable 
only  where  such  shootings,  etc.,  are  actually  let — a  limitation  which 
operated  most  unjustly  in  favour  of  the  very  men  by  whom  taxes 
should  be  paid — those  large  holders  of  mountain  ranges  and  wild 
Tnoorland,  who  were  rich  enough  to  keep  them  in  their  own  hands 
^^r  their  own  purposes.  Again,  while  in  fairness  every  description 
ot  property  should  be  placed  at  its  true  annual  value  in  the  Assess- 
ment Roll,  the  domhiiiim  directum — in  some  cases  the  most  valuable 
ot  all  forms  of  territorial  wealth — was  entirely  overlooked.  Now,  no 
tioabt,  in  many  cases  feu  duties  are  not  assessable.  But  while,  by  the 
Act  of  1854,  insertion  of  property  in  the  Valuation  Eolls,  to  be 
maJe  np  as  there  directed,  does  not  render  it  liable  to  any  tax  to 
which  it  is  not  subject  by  law,  its  exclusion  removes  the  only 
means  by  which  an  assessment  is  to  be  ascertained  and  imposed ; 
and  this  operates  as  an  exemption  from  taxes  to  which  otherwise  it 
Would  be  liable.  To  remedy  these  evils,  this  Bill  has  been  brought 
forward.  It  simply  repeals  the  section  of  the  Act  of  1854  defining 
lands  and  heritages,  and  gives  the  expression  a  wider  and  more 
<^offiprehensive  dennition ;  retaining,  of  course,  the  provision  of  the 
"^nner  Act,  "  that  nothing  should  exempt  from,  or  render  liable  to 
assessment,  any  person  or  property  not  previously  exempt  from  or 
liable  to  assessment"  The  most  important  change  is,  (1)  the  re- 
moval of  the  qualification,  that  shootings  to  be  capable  of  valua- 
tion should  be  actually  under  lease ;  and  (2),  the  insertion  of  feu 
^luties  along  with  the  other  descriptions  of  real  property.  The  Bill, 
as  far  as  it  goes,  appears  to  be  a  fair  and  equitable  amendment  on 
the  former  law.     Its  provisions  are : — 

!•  8o  much  of  the  Forty-second  Section  of  the  said  recited  Act  as  prescribes 
^^  meaning  and  interpretation  of  the  words  '^  Lands  and  Heritages,  as  in  the 
^^  recited  Act  used,  is  herehy  repealed. 

.  n.  The  words  ^  Lands  and  Heritages,"  in  the  said  recited  Act  used,  shall 
m  the  said  Act  extend  to  and  include  all  lands,  houses,  shootings,  fishings, 
'^  duties,  ferries,  pier^  harbours,  quays,  wharves,  docks,  canals,  railways, 
^^  minerals,    quarries,    coal  works,    waterworks,    brickworks,    ironworks, 
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gasworks,  factories,  and  all  buildings  and  pertinents  thereof,  and  all  machinery 
fixed  and  attached  to  any  lands  ana  heritages. 
III.  This  Act  and  the  said  recited  Act  shall  be  read  as  one  Act." 

Extracts  from  the  Records, — A  point  of  some  importance  was 
mooted  before  Lord  Ardmillan  lately  ,in  an  action  of  reduction  as 
to  the  validity  of  extracts,  which  it  is  a  pity  was  not  authoritatively 
settled  one  way  or  another.  The  defender  lodged  in  process  an 
extract  of  a  last  will  and  testament,  and  of  a  codicil  which  had 
been  written  on  a  separate  piece  of  paper,  and  moved  that  the 
production  should  be  held  as  satisBed.  The  pursuer  objected  to 
the  validity  of  the  extract  of  the  codicil,  that  it  contained  do 
clause  of  registration,  and  was  improperly  recorded.  The  assist- 
ant-keeper appeared  at  the  bar,  and  explained  that  the  practice 
was,  |wnen  a  separate  paper  of  that  kind,  bearing;  to  be  of  the 
nature  of  a  codicil,  was  handed  in  along  with  a  will  containing  a 
clause  of  registration,  they  were  both  recorded,  and  one  extract 
given.  Lord  Ardmillan  stated  his  intention  to  report  the  point  to 
the  Inner  House,  when  the  defender  agreed  to  return  the  extract 
to  the  record,  and  borrow  up  both  documents,  with  the  view  of 
lodging  them  in  process.  He  was  entitled  to  do  this,  as  the  in-giver 
of  the  writs,  within  six  months ;  and  the  matter  was  thus  arranged, 
without  the  necessity  of  judicial  determination.  If  extracts  are 
given  out,  which  the  Court  may  hold  not  to  be  proper  extracts,  and 
these  are  lodged  in  actions  of  reduction  to  satisty  production,  it 
would  he  rather  a  serious  thing  for  the  pursuers  afterwards  to  discover 
that  they  have  only  reduced  a  copy  or  the  document  complained  of! 
The  matter  is  worthy  the  attention  of  agents,  and  of  the  keeper  of 
the  records,  for  the  purpose  of  having  it  put  upon  a  proper  basis« 

Attempt  to  commit  Theft  no  crime. — In  the  year  1838,  the  Court 
of  Justiciary,  after  full  argument,  solemnly  decided  that  it  has  the 
power  of  declaring  an  act  never  punished  before  to  be  a  crime 
punishable  at  common  law. — (Greenhuff,  2  Swint.  237.)  The 
particular  matter  then  under  inquiry  was  the  suppression  of  a 
gambling  house.  A  few  days  ago,  the  Court  refused  to  exercise  the 
same  power  to  suppress  an  attempt  to  commit  theft ;  a  lesser  de- 
viation, surely,  than  the  other  from  the  beaten  track  of  criminal 
procedure.  Is  not  this  to  strain  at  a  gnat  after  swallowing  a 
camel  T 

The  case  to  which  we  allude,  is  that  of  Walter  Duthie  Ure,  de- 
cided on  1 5th  ult«  The  panel  was  alternately  accused  of  assauh 
with  intent  to  rob,  and  of  attempt  to  commit  theft.  The  narrative 
applicable  to  the  latter  alternative  was  as  follows : — 

**  Or  otherwise,  time  and  place  above  lihelled,  yon,  the  said  Walter  Duthif 
Ure,  did  wickedly  and  feloniously  attempt  to  commit  theft,  by  laying  hoU  ^ 
the  said  leather  case,  containing  the  said  brooch,  which  the  said  Felicity 
M'Candlish  was  then  carrying  in  her  hand,  and  endeavouring  or  attempting 
to  snatch  or  take  the  same  from  her." 
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The  Court  refused  to  aiBrm  the  relevancy  of  this  charge,  or  to  re- 
cognise an  attempt  to  commit  theft  as  a  nomen  juris. 

U'e  do  not  understand  this  decision  to  be  a  reversal  of  Green- 
huff's  case,  or  an  abdication  of  the  power  nova  delicta  puniendi.  It 
is  not  even,  as  we  read  the  opinions  delivered,  a  refusal  to  panish 
an  attempt  to  steal,  but  only  a  refusal  to  punish  it  eo  nomine. 
In  effect,  the  Court  say  they  are  quite  willing  to  punish  the 
offence,  provided  it  be  called  by  another  name.  Dse  a  descriptive 
major  in  your  indictment ;  say,  for  example,—"  Albeit,  by  the  laws 
of  this  and  of  every  other  well-governed  realm,  the  putting  of  one's 
liand  into  the  pockets  of  any  of  the  lieges,  with  intent  to  steal,  is  a 
crime,"  etc. ;  enumerate  in  an  abstract  form  in  the  major,  the  very 
particulars  which  yon  afterwards  narrate  in  a  concrete  form  in  the 
iflinor;  and  you  may  possibly  make  a  good  indictment.  We  must 
horably  confess  ourselves  unable  to  see  how  this  form  will  prevent 
the  very  difficulties  vvhich  the  judges  professed  their  anxiety  to  avoid, 
in  distingnishing  between  an  incomplete  act  of  theft  which  the  law 
^ill  punish,  and  an  incomplete  act  of  theft  of  which  the  law  will 
take  no  cognizance. 

The  juages  aay,  in  substance :  We  have  gone  on  very  well 
'rithout  this  new  charge  hitherto;  we  can  therefore  henceforth 
do  very  well  without  it.  No  doubt,  such  a  charge  is  a  novelty  in 
an  indictment  brought  before  the  Supreme  Court ;  bnt  a  charge  of 
attempting  to  pick  pockets,  withont  any  statutory  sanction  for  this 
form  of  accusation,  has  long  been  common  in  onr  Police  Courts ; 
and  its  competency  was  understood  to  be  settled  by  the  case  of 
Etch  and  Golft?.  Burnett,  March  15,  1849.— (Shaw's  Jnst.  Rep., 
201.)  Snch  a  view  is  scarcely  maintainable  now.  If  you  cannot 
charge  an  attempt  to  steal,  you  cannot  charge  an  attempt  to  pick 
pockets,  unless  itfbe  contended  that  picking  pockets  is  one  thin^,  and 
that  stealing  is  another.  The  decision  in  lire's  case  necessarily  un- 
settles the  practice  of  the  Inferior  Criminal  Courts  throughout  the 
country,  until  parliamentary  sanction  for  it  shall  have  been  obtained* 

Postscript. — nieNew  Ministry. — The  profession  will  observe,  with 
satisfaction,  that  there  is  at  length  a  prospect  of  seeing  the  Dean  of 
Faculty  in  Parliament.  As  Lord  Advocate,  and  Member  for  Stamford, 
^e  feel  satisfied  that  he  will  confirm  the  good  impression  which  Mr 
Moncrieff  has  produced  in  favour  of  his  order.  The  opportunity  of 
doing  so  may  be  brief,  but  the  measures  required  by  the  country  are 
now  80  little  tinctured  with  party  politics,  that,  looking  at  the  matter 
from  a  purely  professional  point  of  view,  it  seems  to  us  to  be  of  very 
little  importance,  so  far  as  the  administration  of  the  law  is  concerned, 
who  is  out,  and  who  is  in.  We  hope  Mr  Moncrieff  will  go  on  with  the 
Bills  he  has  in  preparation,  especially  the  one  regarding  Procedure  in 
Consistorial  Causes.  With  respect  to  the  other  new  law  officers  of 
the  Crown,  various  names  are  mentioned,  which,  till  the  appoint* 
nients  are  definitely  made,  it  is  needless  to  repeat. 
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A  Handy  Book  on  Property  Law.     In  a  Series  of  Letters,    By 

Lord  St  Leonards.    Blackwoods. 

When  an  ex-Chancellor  selects  so  dry  and  complicated  a  subject 
as  the  English  law  of  real  property,  for  a  work,  which  he  is  bold  J 
enough  to  think  may  not  only  impart  knowledge  to  the  million,  but  ■ 
may  "  perchance  beguile  a  few  nours  in  a  railway  carriage,"  the ' 
undertaking  becomes  one  of  the  most  interesting  subjects  of  profes- 
sional curiosity.  To  the  legal  mind,  the  idea  has  all  the  force  of 
striking  originality.  A  work  on  law,  by  so  illustrious  an  authority, 
couched  in  homely  and  familiar  phraseology — rigidly  eschewing 
technical  terms — with  the  statutes  uncited,  and  the  cases  not 
"  brought  down'* — not  only  a  singularly  lucid  exposition  of  the 
leading  legal  principles,  but,  in  many  respects,  a  most  amasing 
volume  1 — is  truly,  to  the  lawyer,  a  literary  wonden  We  are  well 
aware  that,  as  a  general  rule,  the  profession  has  a  great  horror  of 
these  cheap  popular  manuals — ^the  careless  production  of  an  igno- 
rant compiler — by  which  "  every  man  is  to  be  made  his  own  lawyer." 
Perhaps  the  feeling  should  be  all  the  other  way ;  for  it  is  to  the 
crude  conceptions  of  their  rights  and  wrongs,  which  non -professional 

!)ersons  obtain  from  such  blind  guides,  that  a  large  amount  of  us^ 
ess  litigation  is  every  year  to  be  attributed.  A  little  knowled<ie  «' 
law  is  indeed  an  exceedingly  dangerous  thing.  But  this  little  book 
is  of  a  totally  different  stamp,  and  with  a  very  different  aim.  Evert 
person  of  ordinary  education  should  have  some  knowledge  of  legal 
principle  among  his  other  general  acquirements — not  that  ne  may  b« 
thereby  enabled  to  do  the  proper  work  of  his  solicitor,  but  in  order  thai 
he  may  better  appreciate  the  necessity  of  professional  guidance  when 
occasion  truly  requires  it.  There  can  be  no  question  that  the  gross 
ignorance,  even  on  the  part  of  well  educated  men,  regarding  la^t 
or  rather,  the  prevalence  of  erroneous  views  on  the  subject,  dailj 
gives  rise  to  aifficulties,  which  a  little  wholesome  advice  in  time 
would  have  certainly  prevented.  "  It  is  unquestionably  a  matter  ot 
profound  regret,"  says  Lord  St  Leonards,  that  so  large  a  proportion 
of  contracts  respecting  estates,  should  lead  to  litigation.  It  is  eqaallj 
to  be  regretted,  that  however  desirous  the  man  of  property  may  be 
to  understand  the  effect  of  his  daily  contracts,  there  is  no  source  to 
which  he  can  apply  for  the  desired  information."  So  the  author 
of  "  Venders  ana  Purchasers,"  at  the  close  of  a  long  and  successful 
career,  addresses  himself  to  the  million,  on  the  same  subject  which 
formed  the  material  of  his  first  Essay  in  starting  in  life.  '^  I  have" 
(he  says),  "  in  my  youth,  and  in  my  manhood,  written  much  for  the 
learned  in  the  law ;  why  should  not  I,  at  the  close  of  my  career, 
write  somewhat  for  the  unlearned  T"    His  great  work  on  "  Venders 
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d  Purchasers,"  which,  he  says,  in  the  ])reface  to  the  last  edition, 
3LS  the  foundation  of  his  first  success  in  life,  was  written  in  the 
jar  1803,  at  the  age  of  twenty-two,  with  the  aid  of  the  library  of 
lincoln's  Inn,  for  "  his  own  shelves  were  then  but  scantily  fur- 
Ished."     When  announced,  the  universal  opinion  was,  it  would  be 

fallare — the  subjects  being  thought  too  multifarious  for  one 
3atise.  Perhaps,  however,  no  book  was  ever  more  thoroughly 
ccessful.  It  now  stands,  in  its  fourteenth  edition,  a  monument  of 
cut  and  industry — swelled  to  its  present  vast  proportions  by  the 
flitions  made  to  each  edition,  the  fruit  of  half  a  century's  labour 
id  research.  If,  therefore,  there  is  one  man  living  who  can  be 
ad  to  understand  such  a  complex  subject  as  the  law  of  real  pro- 
3rtr,  it  is  Lord  St  Leonards ;  and  to  this  circumstance  may  be 
tribated  much  of  the  charm  of  this  very  '*  handy"  little  book. 
be  author  discourses  with  all  the  ease  and  freedom  of  one  thoroughly 
miliar  with  his  subject.  Obviously  it  has  been  thrown  off  with- 
it  any  ransacking  tor  cases  and  authorities.  Of  these,  the  author's 
md  \s  necessarily  largely  stored,  but  their  citation  would  only 
f^terfere  with  a  popular  exposition  of  the  grounds  on  which  they 
i^st.  It  is,  in  snort,  a  playful  specimen  of  the  gigantic  strength 
•f  a  master  in  the  science — written,  currente  calamoy  in  an  easy 
'^miliar  style,  never  for  one  monient  marred  by  any  appearance  of 
ubour  or  effort. 

Necessarily  the  work  is  very  rudimentary ;  but,  on  that  account, 

will  be  not  the  less  serviceable  to  those  for  whom  it  is  designed, 
►ord  St  Leonards  addresses  them  on  those  points  which  are  of  the 
lost  common  occurrence  in  everyday  business.  "  It  would  have 
ien  idle  in  me"  (he  says)  "  to  have  furnished  you  with  nice  dis- 
aisitions  on  abstruse  points  of  law.  I  have  felt  no  anxiety,  in  any 
ise,  to  point  out  to  you  how  you  may  evade  or  break  in  on  any 
jle.  I  have  avoided  the  lanes  and  byeways,  and  endeavoured  to 
eep  you  on  the  public  high  road."  Consistently  with  this  purpose, 
he  reader  is  generally  informed  of  those  matters  which  should  be 
ittended  to  in  selling,  buying,  mortgaging,  leasing,  settling  and 
levising,  an  estate.  The  work,  we  need  scarcely  say,  being  thus 
ac/imentary  in  its  character,  will  be  of  peculiar  service  to  a  Scotch 
lawyer,  in  initiating  him  into  the  peculiarities  of  the  English  system 
^  land  rights,  and  enabling  him  to  contrast  them  with  the  far  more 
^mmendable  features  of  our  own.  \\'ith  this  view,  we  shall  take 
rapid  run  through  its  pages. 

Beginning  with  the  points  to  be  observed  in  the  sale  and  purchase 
f  an  estate,  the  author  devotes  a  chapter  to  the  exposition  of  the 
^^omalous  distinction  between  law  and  equity,  which  is  to  be  found 
^  no  other  country  save  England.  The  difference  consists  in  this, 
^hat,  while  equity  wilL  give  the  thing  itself  by  ordering  the  agree- 
ment to  be  specincally  implemented,  law  can  only  award  damages 
f^r  non-performance ;  while  the  latter  decides  according  to  the  strict 
^tter  of  the  contract,  equity  affords  relief  according  to  the  substan- 
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tial  intention  of  the  parties.  Thus  two  distinct  and  independent 
systems  of  jarisprudence  have  grown  up,  side  by  side,  recognising 
different  classes  of  rights,  and  administering  different  remediei 
After  pointing  out  a  few  of  the  absurd  consequences  which  flow 
from  this  iniquitous  divorce,  the  author  proceeds  to  show  the  effect 
of  a  contract  for  the  sale  of  land,  as  respects  the  party^s  succession 
— a  subject  on  which  landed  gentlemen,  with  large  families,  cannot 
keep  too  prominently  in  view.  From  the  time  of  the  agreement  to 
sell,  the  estate  in  equity  belongs  to  the  purchaser  and  the  price  t« 
the  vendor.  From  this,  these  important  consequences  follow  :— I; 
already  devised  by  the  vendor  it  will  not  pass,  oecause  the  devis« 
becomes  trustee  for  the  buyer ;  or,  if  the  will  directs  that  it  be  sold, 
and  the  price  paid  to  a  legatee,  the  subsequent  sale  deprives  him  of 
both  the  estate  and  purcnase  money.  80,  if  the  lands  are  let,  with 
an  option  to  the  tenant  to  purchase  before  the  expiry  of  a  term, 
and,  meantime  the  owner  dies,  leaving  all  his  personalty  to  the 
younger  children,  the  after  purchase  by  the  tenant  before  the  ter- 
mination of  the  period  will  make  the  price  fall  into  personalty,  and 
the  heir  will  get  nothing.  All  such  cases  should  be  kept  in  view 
by  a  party  making  his  will.  Of  the  distressing  consequences  which 
are  continually  happening  from  want  of  attention  in  ttiis  particular, 
Lord  St  Leonards  gives  this  example  : — 

"  A  most  vexatious  case  once  happened :  A  younger  brother  agreed  to  pa^ 
chase  an  estate  from  his  elder  brotner ;  the  conveyance  was  accordingly  es^ 
cuted,  but  the  money  was  not  paid.  The  younger  brother  then  made  his  vri( 
giving  his  property  to  his  brotner,  subject  to  legacies,  and  made  him  executor. 
The  will,  however,  was  not  executed  so  as  to  pass  the  estate.  The  youoftf 
brother  died,  and  the  elder  brother  took  the  estate  as  his  heir,  and  also  pm 
himself  the  purchase-money  out  of  the  personal  property  ;  by  which  he  dis* 
appointed  tne  legatees,  who  lost  their  legacies,  whilst  he  got  both  the  eat^ 
and  the  purchase-money  for  it.'' 

The  three  following  letters  explain  the  general  duties  incumbent 
on  buyer  and  seller.  Regarding  misrepresentation  and  conceal- 
ment, the  current  of  decision  both  in  England  and  Scotland  has 
been  pretty  nearly  similar.  The  duty  of  disclosure  does  not  ex- 
tend to  such  defects  as  the  seller  knew  or  ought  to  have  known ; 
because  the  law  refuses  to  protect  those  who  are  in  circumstances 
to  protect  themselves.  It  only  interferes  against  the  seller,  where 
he  prevents  the  purchaser  from  ascertaining  the  defect — e.g.y  if  he 
plasters  up  a  wall  to  conceal  its  imperfections,  the  purchaser  is 
relieved  from  the  contract.  If,  however,  the  defect  is  latent  in  the 
estate  or  title,  the  seller  becomes  bound  to  declare  it ;  but  this  pro- 
tection does  not  extend  to  such  defects,  as  a  right  of  way  over  tlie 
property — faults  in  a  mine — an  erroneous  inference  as  to  situation, 
because,  ^'  you,  as  a  provident  man,  ought  not  to  trust  to  the  de- 
scription of  the  vendor  or  his  agents,  but  to  examine  and  ascertain 
the  quality  of  the  estate  yourself,  and  you  should  have  the  title  to  it 
inspected  by  counsej."     On  the  question  whether  a  vendor  is  bound 
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to  disclose  a  known  latent  defect,  where  a  sale  is  with  all  faults. 
Lord  St  Leonards  indicates  an  opinion  that  the  vendor  is  so  bound  ; 
Wl  he  adds,  "  upon  this  point,  however,  the  authorities  are  divided." 
This  point  has  been  very  largely  considered  in  cases  relating  to 
the  sale  pf  ships  ^^  with  all  faults."  The  doctrine  thence  deducible 
is,  that  a  sale  with  all  faults,  though  an  emphatic  exclusion  of  all 
warranty,  is  no  protection  against  fraud  by  the  vendor  ;  and  in  this 
case  it  is  fraud  to  prevent  the  purchaser  making  the  discovery. 
It  was  so  laid  down  in  a  leading  case,  Baglehole  v.  Walters,  3  Camp. 
154,  where  it  was  held  that,  where  a  ship  was  sold  ^'  with  all 
faults,"  the  seller  is  not  liable  for  latent  defects  which  he  knew  of, 
but  did  not  disclose  at  the  time  of  the  sale,  unless  he  used  some 
artiiice  tu  conceal  them  from  the  purchaser.  But  the  cases  as  to 
personal  and  real  estate,  differ  considerably.  The  following  is  an 
admirable  statement  of  this  rather  difficult  branch  : — 

*'  Thus  I  have  told  you  what  truths  you  must  disclose.  I  shall  nonr  tell 
vou  what  falsehoods  you  may  utter  in  regard  to  your  estate.  In  the  first  place» 
yoQ  majr  falsely  praise,  or,  as  it  is  vulgarly  termed,  puff  your  property ;  for 
oorUw,  following  the  civil  law,  holds  that  a  purchaser  ought  not  to  rely  upon 
T^e  expressions  uttered  by  a  vendor  at  random  in  praise  of  hb  property. 
And  it  has  even  been  decided,  that  no  relief  lies  against  a  vendor  for  having 
^ated,  contrarily  to  truth,  that  a  person  bid  a  particular  sum  for  the  estate, 
althocgh  the  buyer  was  thereby  induced  to  purchase  it,  and  was  deceived  in 
the  rilae.  So  you  may  affirm  the  estate  to  be  of  any  value  which  you  choose  to 
lUinef  for  it  is  deemed  a  purchaser's  own  folly  to  credit  a  bare  assertion  like  this, 
^(ies,  value  consists  in  judgment  and  estimation,  in  which  many  men  differ. 

"^  Again,  you  may,  with  impunity,  describe  your  land  as  uncommonly  rich 
water  meadow,  although  it  is  imperfectly  watered.  In  selling  an  advowson 
fan  may,  in  like  manner,  state  that  an  avoidance  of  the  living  is  likely  to  occur 
>Km.  So  where  a  renewable  interest  is  sold,  and  a  line  on  renewal  is  payable, 
the  seller  may  state  it  to  be  a  small  fine,  although  it  is  of  considerable  amount. 
Soch  statements  are  cautions  to  purchasers  to  inquire.  So  mere  puff,  as  that 
t  hoase  is  fit  for  a  respectable  family,  is  entitled  to  no  weight ;  but  you  must 
Aot,  in  answer  to  inquiries,  assert,  contrary  to  the  fact,  that  your  house  is  not 
^p.  You  are  not  bound  to  inform  the  purchaser,  that  upon  the  tenant's 
tomoUint,  the  full  amount  of  rent^  has  not  been  paid ;  nor  are  you  bound  to 
t«n  ium  what  offers  have  previously  been  made  to  you  ;  for  a  concealment,  to 
he  JBateriai,  must  be  of  something  that  the  party  concealing  was  bound  to 
lUte.  But  you  must  disclose  any  right  of  sporting  over  the  estate,  or  any 
right  of  common  over  it,  or  any  right  to  dig  for  mines  upon  it,  or  the  liability 
to  repair  the  chancel  of  a  church,  or  the  like.  And  you  may  not  refer  a  pur- 
chaser to  an  agent  who  is  ignorant  of  circumstances  affecting  the  property  of 
*hich  you  yourself  are  aware.  If  your  agent  should  be  giiilty  oi  fraudulent 
f«presentation,  or  a  fraudulent  concealment,  yon  would  be  liable. 

'^  If  yon  should  affirm  that  the  estate  was  valued,  by  persons  of  judgment,  at 
*  greater  price  than  it  actually  was,  and  the  purchaser  act  upon  such  mis- 
^resentation,  you  could  not  force  the  contract  m  equity.  Nor  can  you  with 
iDipunity  mi»tate  the  quantum  of  rent  paid  for  the  estate,  because  that  is  a 
Qrnimstance  within  your  own  knowledge :  the  purchaser  may  have  no  other 
*0Qree  of  information ;  or  your  tenants,  if  he  were  to  apply  to  them,  might 
^mbine  with  you,  and  so  misinform  and  cheat  him.  And  the  purchaser  will 
^^t  a  remedy  against  you  for  the  fraud,  altbouch  he  did  not  depend  upon 
your  sUtementf  but  inquired  further." 

Persons  interested  in  land  will  find  much  sensible  advice  as  to 


144        LORD  8T  LEONARDS  ON  PROPERTY  LAW.       [March 

the  mode  of  carrying  through  a  sale,  the  conduct  of  the  negotiation, 
and  the  rules  of  an  auction-room.  Amongst  other  little  matters  we 
find  the  following  note  touching  Fire  Insurance : — 

*'  A  word  of  advice  about  your  Fire  Insurances.     Very  few  policies  aguost 
fire  are  so  framed  as  to  render  the  company  legally  liable.     Generally  the  pro- 
perty is  inaccurately  described  with  reference  to  the  conditfons  under  which 
you  insure.    They  are  framed  by  the  company,  who  probably  are  not  unwQl- 
ing  to  have  a  legal  defence  against  any  claim,  as  they  intend  to  pay  what  thrj 
deem  a  just  claim,  without  taking  advantage  of  any  technical  objection,  and:- 
make  use  of  their  defence  only  against  what  they  may  believe  to  be  a  fracd 
although  they  may  not  be  able  to  prove  it.     But  do  not  rely  upon  the  moa 
feelings  of  the  directors.    Ascertain  that  your  house  falls  strictly  within  tk 
conditions.     Even  having  the  surveyor  of  the  company  to  look  over  your  hom 
before  the  insurance,  will  not  save  you,  unless  your  policy  is  correct.     To  illui- 
trate  this,  I  will  tell  you  what  happened  to  myself.     I  have  two  houses  in  dL'- 
ferent  parts  of  the  country,  both  of  which  open  from  a  drawing-room  by  a 
glass-door  into  a  conservatory.     The  one  1  had  insured,  for  a  good  many  years, 
from  the  time  I  built  it  ;  the  other  I  had  insured,  for  a  few  years,  from  the 
time  I  bought  it,  in  the  same  office,  when  a  partial  fire  broke  out  in  the  latter. 
and  I  was  then  told  by  the  office — a  highly  respectable  one — ^that  my  polict 
was  void,  as  the  opening  to  the  conservatory  rendered  it  hazardous,  and  if  »o. 
of  course  both  policies  had  been  void  from  their  commencement.    I  was  pit- 
pared  to  try  the  question,  and  ultimately  the  objection  was  withdrawn,  and  tqj 
loss  was  paid  for.     Upon  renewing  my  policy,  with  some  alterations,  I  actnalir  | 
had  some  difficulty  with  the  clerk  of  the  company  to  induce,  or  rather  to  furce 
him,  to  add  to  the  description  the  fact,  that  the  drawing-rooms  opened  through 
glass-doors  into  conservatories.     In  treating,  at  a  later  peiiod,  for  a  policy  nitk  i 
another  company,  I  required  them  to  send  their  surveyor  to  look  at  the  hooM 
and  the  stoves;  and  everything  to  which  objection  could  be  taken  were  sho 
to  him.     The  company  then  prepared  the  policy,  and  made  it  subject  to  \ 
report  made  to  them  by  their  surveyor,  referring  to  it  by  date.     This  report 
never  saw,  and  the  objectionable  stoves,  etc.,  were  not  noticed.     Of  courK  l'> 
had  the  reference  to  the  report  struck  out,  and  the  policy  made  correct,  butnoij 
without  some  personal  trouble.    I  state  these  circumstances,  to  show  you  hov' 
careful  you  should  be.     I  advise  yon  to  look  at  once  at  your  existing  polict. 
If  you  have  added  an  A  mot's  stove,  or  made  any  other  important  change 
your  mode  of  heating  your  house  since  your  policy,  or  you  had  at  the  time 
your  policy  any  peculiar  stove,  etc.,  not  noticed  in  the  policy,  you  should  cafl 
upon  the  company  to  admit  the  validity  of  your  policy,  by  an  endorsemect 
on  it." 

Not  confining  himself  to  the  law  as  it  exists,  Lord  St  Leonards 
occasionally  favours  us  with  his  opinion  regarding  the  policy  of  some 
of  the  proposals  for  its  amendment  which  have  recently  been  under 
discussion.  On  such  occasions,  we  were  prepared  to  find  his  vie^s 
considerably  tinctured  with  that  honest  Conservatism  which  he  has 
all  his  life  maintained,  but  we  were  scarcely  prepared  for  the  exhi- 
bition of  those  narrow  prejudices  which  seem  an  inherent  character- 
istic of  the  English  legal  mind.  Speaking  of  title,  he  attacks  in  no 
measured  terms,  the  scheme  for  the  establishment  of  a  general  registry 
throughout  England,  similar  to  the  system  which,  for  more  than  two 
centuries,  has  been  found  in  this  country  to  be  of  the  highest  prac- 
tical utility.  Our  experience  is,  however,  never  once  adverted  to, 
and  the  landowners  of  England  are  warned  against  certain  hy- 
pothetical perils,  to  which  it  is  a  sufficient  answer  to  say  that,  under 
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the  Scotch  system  of  registration,  they  have  never  once  occurred. 
His  settled  conviction  is,  that  a  general  registry  is  not  advisable,  be- 
cause—(1.)  It  wantonly  exposes  the  concerns  of  all  mankind.    We 
are  liot  aware  that  this  in  practice  has  ever  been  found  to  be  any 
serious  objection ;  and  as  the  English  public  here  long  had  their  wills 
made  pubh'c  documents,  without  inconvenience,  there  can  be  no 
reason  why  the  same  publicity  should  not  be  extended  to  the  con- 
Teyances  of  property.     The  truth  is,  from  the  trouble  of  consulting 
a  public  re^ster,  it  is  rarely  resorted  to  froui  mere  motives  of  curio- 
sity.   (2.)  It  is  said,  questions  of  priority  of  registered  deeds  often 
lead  to  litigation.     Priority  is  no  doubt  necessary  to  the  almost 
mathematical  certainty  which,  by  our  system,  is  secured ;  but  the 
matter  of  tact  is  easily  ascertained  by  consulting  the  minute-book, 
aod  if  registration  was  made  a  condition  of  validity,  it  would  just  be 
^  carefully  attended  to  as  any  of  the  other  formalities  essential  to 
tlie  deed.    Then  (3.)  He  says  that,  >*  if  registered  offices  were  once 
established  throughout  the  kingdom,  they  never  could  be  got  rid  of 
without  paying  a  heavy  compensation  for  the  loss  to  the  officers  in 
possession — an  argument  which  every  Radical  might  use  for  the  abo- 
lition of  every  institution  we  have — ^the  office  of  Lord  Chancellor 
included.     These  are,  however,  minor  considerations  compared  to 
the  terrible  consequences  that  would  ensue  were  every  conveyance 
made  void  for  want  of  registration  in  the  time  prescribed.     "  The 
land  would  revert  to  the  seller,  and  he  would  have  back  the  estate, 
and  also  keep  the  price  paid  to  him.     Would  this  be  endured  t" 
These  consequences  already  follow  from  any  inattention  by  the 
solicitor  to  the  existing  rules  of  law  in  the  preparation  of  the  deed ; 
snd  if  the  public  can  endure  that  the  deed  should  be  void  in  the  one 
pa%,  why  not  in  the  other.     But  not  to  dwell  further  on  this  sub- 
ject, we  find  Lord  St  Leonards  answering  himself — 

"  It  is  objected  that  these  purposes  are  effected  by  a  complicated  and  an  ex- 
pensiTe  machinery  ;  but  whoever  complained  of  the  complex  movements  in  a 
weU-finished  watch  ?.  We  admire  the  connection  of  its  parts  depending  on  each 
other,  and  all  necessary  to  form  the  combination  which  produces  the  desired 
faults.    Why  then  should  we  complain  of  a  well-digested  settlement  ?  ** 

We  shall  only  add,  that  if  any  system  of  registration  is  objection- 
able, the  shifts  and  expedients  to  which,  for  want  of  its  protection,  a 
porchaser  is  at  present  compelled  to  have  recourse,  are  surely  still  more> 
s(>*  In  order  to  assure  himself  as  to  the  title,  it  is  recommended  that 
this  course  be  followed : — 

**  If  you  suspect  that  any  person  has  a  claim  on  an  estate  which  you  have 
contracted  to  buy,  you  should,  before  proper  witnesses,  inquu'e  the  fact  of  him, 
^<  the  iome  time  tiaiing  that  you  intend  to  pwrcha9e  the  estate  ;  and  if  the  person 
<^f  whom  the  inquiry  is  made  have  an  incumbrance  on  the  estate,  and  deny  it, 
equity  would  not  afterwards  permit  him  to  enforce  his  demand  against  you. 
^he  witnesses  in  this  case  should  take  a  note  of  what  passes,  because  a  witness 
^7  refresh  his  memory  by  looking  at  any  paper,  if  he  can  afterwards  swear  to 
th«  facts  from  his  own  memory." 

▼OL.  n.     NO.  XV. — MARCH  1858.  T 
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Lord  St  Leonards  next  subject  is  the  rights  of  Husband  and  Wiff. 
The  opinion  is  now  becoming  general  that  some  restriction  on  the 
old  doctrine  on  this  subject  in  favour  of  the  wife,  is  absolutely  re- 
quired by  the  interests  of  justice  and  sound  policy.  As  will  be  seen 
from  the  following  paragraph,  some  tentative  efforts  in  this  direction 
have  already  been  made. 

**  I  must  yet  give  you  some  information  about  the  rights  of  property  in  mar- 
ried women.     Both  real  and  personal  estate  may  be  settled  upon  a  woman  for 
her  separate  use,  so  as  wholly  to  exclude  any  right  of  the  husband,  and  such  a 
provision  generally  enable^  the  woman,  although  married,  to  dispose  of  it  by 
alienation  ;  but  this  may  be,  and  frequently  is,  guarded  against  by  an  express 
clause  against  anticipation,  which,  during  the  marriage,  effectually  prevents  any 
alienation  of  the  fund.    A  wife  liaving  a  separate  estate  cannot  be  compelled  to 
contribute  to  the  family  wants,  or  to  maintain  her  children.     Although  a  mar 
rted  woman  with  her  husband  can  convey  or  transfer  all  her  interests  in  real 
property,  yet  neither  she  nor  her  husband  can  deprive  her  of  any  interest  pro- 
vided for  her  out  of  mere  personal  estate — funded  property  for  example — to  t&ke 
effect  on  her  husband's  death.     So  that  if  you  provide  a  portion  for  your  daugh- 
ter on  her  miuriage,  and  settle  it  on  the  husband  for  life,  and  then  on  your 
daughter  for  life,  and  then  to  the  children,  you  may  feel  assured  that  your 
daughter  will  benefit  by  your  bounty  on  her  husband's  death.     Many  attempts 
have  been  made  in  Parliament  to  take  away  this  security,  and  to  enable  the 
husband  and  wife  to  sell  her  life  interest,  and  so  strip  the  woman  of  the  proTi- 
sion  made  for  her.    These  attempts  have  hitherto  been  successfully  resisted, 
but  a  partial  measure  has  just  been  carried,  providing  that  married  women  mar, 
by  deed  acknowledged  in  manner  required  hy  the  Act,  with  their  husbAodi 
concurrence,  dispose  of  every  future  or  reversionary  interest  to  which  the 
woman,  or  her  husband  in  her  right,  shall  be  entitled  in  any  personal  estate 
under  any  instrument  made  after  the  Slst  December  1&57.  and  relinquish  or  re- 
lease any  power  she  has,  or  her  right  or  equity  to  a  settlement  out  of  any  per- 
sonal estate  ;  but  this  power  does  not  extend  to  any  reversionary  interest  which 
she  is  restricted  from  alienatin(r>  nor  does  it  enable  her  to  dispose  of  any  interest 
in  personal  estate  settled  upon  her  by  any  settlement ^  or  agreement  for  a  settlemenU 
made  en  the  occasion  of  her  marriage. 

^  There  is  reason  to  fear  that  the  next  step  will  be  an  attempt  to  repeal  the 
exception,  and  make  the  power  of  alienation  extend  to  all  interests.  Such  a 
power  would  lead  to  constant  disputes  between  husband  and  wife.  Upon  any 
pressure,  the  husband  would  call  upon  her  tc  sell  her  reversion  to  assist  him. 
and  creditors  knowing  of  the  settlement  and  of  the  power  of  alienation,  would 
refuse  to  show  any  indulgence  unless  the  wife  pledged  her  reversion  for  her 
husband's  debts.  Many  a  woman,  anxiously  provided  for  by  an  affectionate 
father,  would  be  left  penniless  at  her  husband  s  death,  when  probably  her  father 
was  no  longer  alive  to  assist  her.  The  Act  must  give  great  satisfaction  to  pur- 
chasers of  reversions,  and  particularly  to  companies  expressly  formed  for  the 
purchase  of  reversionary  interests.  In  making  any  provision  for  your  daughter 
by  your  will,  you  can  guard  against  the  operation  of  the  Act  by  making  the 
provision  inalienable.  Of  course  the  observation  applies  only  to  annuities,  or 
interests  for  life,  or  interests  in  reversion. 

There  are  some  very  valuable  instructions  given  for  the  prepara- 
tion of  a  marriage  settlement.  Illustrative  of  the  cases  in  which  relict 
against  fraud  is  obtainable,  we  have  the  following  amusing  in- 
stance : — 

"  Equity  will,  in  some  cases,  relieve  a  party  on  the  ground  of  fraud,  although 
thei-e  is  not  a  valid  agreement.  A  man  of  the  name  of  Halfpenny,  upon  a  treaty 
for  the  marriage  of  his  daughter,  signed  a  writing,  comprising  the  terms  of  the 
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ns:reeinent ;  and  afterwards  designing  to  elude  the  force  of  it,  and  get  loose  from 
his  figreement,  ordered  his  daughter  to  put  on  a  good  humour,  and  get  the  in- 
tended husband  to  deliver  up  the  writing,  and  then  to  marry  him,  which  she 
accordingly  did  ;  and  Halfpenny  stood  at  the  comer  of  a  street  to  see  them  go 
by  to  be  married,  and  afterwards  refused  to  perform  the  agreement.  He  was, 
however,  compelled  by  equity  to  do  so  ;  although  while  the  case  was  before  the 
Court  he  walked  backwards  and  forwards,  calling  out  to  the  judge  to  remember 
the  siatute,  which  he  humoronsly  said,  I  do,  I  do;  and  he  held  the  case  to  be 
out  of  the  statute  on  the  ground  of  fraud." 

In  the  preparation  of  his  will,  the  reader  is  well  cautioned  against 
attempting  to  dispense,  in  so  important  a  proceeding,  with  the  assist- 
ance of  a  professional  adviser.  The  soundness  of  tliis  advice  is  con- 
firmed by  all  professional  experience.  jVIanj  a  valuable  estate  has 
been  souandered  in  the  attempt  to  ascertain  the  testator  s  intentions, 
from  tne  inartificial  mode  in  which  they  are  expressed.  Lord  St 
Leonards  says  : — 

''  I  would  particularly  warn  you  against  the  use  of  printed  forms,  which  have 
misled  many  men.  Tbey  are  as  dangerous  as  the  country  schoolmaster  or  the 
Totry  clerk.  It  is  quite  shocking  to  reflect  upon  the  litigation  which  has  been 
occasioned  by  men  making  their  own  wills,  or  employing  incompetent  persons 
to  do  so.  To  save  a  few  guineas  in  their  lifetime,  men  leave  behind  them  a  will 
which  it  may  cost  hundreds  of  pounds  to  have  expounded  by  the  Courts  before 
the  various  claimants  will  desist  from  litigation.  Ijooking  at  this  as  a  simple 
tnoDey  transaction,  lawyers  might  well  be  in  despair  if  every  man's  will  were 
prepared  by  a  competent  person.  To  put  off  making  your  will  until  the  hand 
of  death  is  upon  you,  evinces  either  cowardice,  or  a  shameful  neglect  of  your 

temporal  codc«ms It  were  useless  for  me  to  attempt  to  show  you 

how  to  make  a  strict  settlement  of  your  property,  and  therefore  I  will  not  try. 
1  could,  without  difficulty,  run  over  the  names  of  many  judges  and  lawyers  of 
note,  whose  wills  made  by  themselves  have  been  set  aside,  or  construed  so  as  to 
defeat  every  intention  which  they  ever  had.  It  is  ndt  even  a  profound  know- 
ledge of  law  which  will  capacitate  a  man  to  make  his  own  will,  unless  he  has 
been  in  the  habit  of  making  the  wills  of  others.  Besides,  notwithstanding  that 
fees  are  purely  honorary,  yet  it  is  almost  proverbial  that  a  lawyer  never  does 
anything  well  for  which  he  is  not  fee'd.  Lord  Mansfield  told  a  story  of  him9e]f, 
that  feeling  this  influence,  he  once,  when  about  to  attend  to  some  professional 
business  of  his  own,  took  several  guineas  out  of  his  purse,  and  put  them  into 
his  waistcoat  pocket,  as  a  fee  for  his  labour." 

If  space  permitted,  we  might  have  made  some  further  extracts 
in  explanation  of  Lord  St  Leonard's  views  touching  recent  legisla- 
tion on  the  subjects  of  Trusts, — more  i)articijlarly  his  own  ineasures 
for  the  amendment  of  that  interesting  branch  of  the  law.  We  hope, 
however,  we  have  said  enough  to  show  the  very  remarkable  success 
which  has  attended  the  noble  Lord,  in  popularising  a  department 
of  knowledge  so  intricate  and  technical.  The  preparation  of  a 
popular  book  on  the  law  is  the  roost  difficult  of  all  tasks.  It  is 
either  superficial  or  unintelligible ;  but  Lord  St  Leonard's,  by  eon- 
fining  himself  to  the  points  of  most  frequent  occurrence,  by  con- 
stantly using  the  most  familiar  phraseology,  and  never  ascending 
above  the  plainest  and  most  intelligible  illustrations,  has,  in  this 
little  volume,  achieved  a  success  which  may  be  safely  pronounced 
to  be  the  first  of  its  kind. 
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Cnrrtsptiiitiirt 


WHAT  IS  LEGAL  INTEREST? 

This  question,  discussed  in  an  article  in  your  Journal  for  January  last,  ii  one 
which  most  practitioners  have  found  it  necessary,  at  some  time  or  other,  since 
1854,  to  put  to  themselves,  or,  it  may  he,  to  some  of  their  brethren  who  were 
thought  to  be  wiser  than  themselves.     It  can  hardly  be  supposed  that  the 
Legislature,  when  abolishing  the  Usury  Laws,  and,  along  with  them,  the  prac- 
tical rule  which  had  sprung  up  for  determining  the  rate  of  interest  exigible 
where  no  particular  rate  was  fixed  by  express  stipulation,  should  have  over- 
looked the  obvious  necessity  for  laying  down  some  rule  to  guide  our  courts  of 
justice  in  cases  of  that  kind.     That  the  Legislature  have,  since  the  passing  of 
the  Act,  17  and  18  Vict.,  c.  90,  understood  the  phrase,  ^^  legal  interest,'*  to  have 
a  meaning,  is  to  be  inferred  from  their  using  it  in  the  recent  Bankruptcy 
Act,  to  which  reference  is  made  in  the  article  in  question.     Was  not  the 
third  section  of  the  Abolition  Act,  the  structure  of  which  is  severely,  though 
perhaps  not  too  severely,  criticised  in  your  Journal,  intended  to  supply  the 
rule  wanted  ?     Take  the  following  paraphra-«e  of  it : — **  In  all  cases,  that  is  to 
say,  not  individual  transactions,  but  transactions  of  a  class  or  kind,  in  which 
interest  L»  now  payable  by  any  sort  of  contract  (express  or  implied),  but  where 
no  particular  rate  has  been  specified,  and  in  all  cases  in  which,  upon  any  debt 
or  sum  of  money,  interest  is  now  payable  ex  lege^  or  otherwise  than  by  paction 
or  agreement,  the  same  rate  of  intei-est  shall  be  recoverable  as  if  this  Act  liati 
not  been  passed.*'    In  such  cases,  five  per  cent,  would  have  been  the  rate  exi- 
gible, generally,  before  the  abolition  of  the  Usury  Laws.     Did  the  statute  nut 
mean  to  say,  in  its  third  section,  that  the  same  rule  should  remain  in  force  after 
the  passing  of  the  Abolition  Act  ?    If  the  special  circumstances  of  anv  indivi- 
dual case  would  have  made  '*  legal  interest'*  mean,  for  it,  a  lower  rate  rormerljr, 
of  course  that  lower  rate  must  be  legal  interest  still,  upon  the  recurrence  of » 
similar  case  in  the  future.  • 

The  possible  constructions  of  the  third  section  of  the  Abolition  Act  appear  to 
be  three.  It  is  either,  ylrtt,  a  clumsy  repetition  of  the  second  section — a  thiol 
not  to  be  lightly  admitted ;  or,  secondly,  it  re-enacts  the  very  laws  which  it 
was  the  professed  object  of  the  statute  to  repeal ;  or,  thirdly^  it  haa  the  mean- 
ing which  has  been  attempted  to  be  put  upon  it  by  the  above  paraphrase.— I 
am,  etc.,  Ome  of  the  Puzzled. 

February.  1858. 

[We  had  in  view  the  meaning  suggested  by  our  correspondent  in  his  para- 
phrase of  the  third  section  of  the  Usury  Abolition  Act.  It  is  the  same  mean- 
ing which  is  also  suggested  in  the  rubric  of  that  section.  We  found  ourselves 
unable,  however,  to  import  that  meaning  into  the  statute  itself,  without  sup- 
plying or  altering  its  present  language  to  an  extent  which  we  did  not  feel  justi- 
fied in  doing.  The  words  '^  any  contract,"  and  **•  any  debt  or  sum  of  money,'' 
appear  to  us  to  be  used  in  the  concrete,  not  in  the  abstract.  To  enable  us  to 
take  them  as  used  in  the  latter  signification,  the  entire  construction  of  the 
sentence  in  which  they  occur  would  require  to  be  changed.  And  even  sup- 
posing the  terms  in  question  to  be  so  used,  the  enactment  would  still  involve 
the  contradiction  that  any  contract,  express  or  implied,  for  payment  of  "cur- 
rent" interest,  would,  although  actual  current  interest  might  be  six  or  seveo 
per  cent,  or  upwards,  have  to  be  interpreted  as  a  contract  for  interest  not  ex- 
ceeding five  per  cent.     Again,  is  the  operation  of  the  law,  in  such  case,  to  be 
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only  on  the  one  side  ?  If  the  intei'est  be  diminished  to  five  per  cent,  when  the 
current  rate  exceeds  that  amount,  is  there  to  be  no  compensating  operation 
when  the  current  rate  falls  below  five  ?  But  we  did  not  undertake  to  interpret 
the  flection  in  question  of  the  statute.  We  could  not.  Neither  do  we  now 
Tentore  to  pronounce  conclusively  on  the  points  put  by  our  correspondent, 
farther  than  that,  in  a  contract — say,  for  '^  legal  interest" — we  presume  efi^ect 
roM  be  given  to  it,  according  to  the  meaning  of  the  parties.  Our  object  was 
to  draw  attention  to  the  difficulties  in  the  application  of  the  statute,  to  some 
extent,  on  the  points  above  adverted  to,  and  to  the  difficulties  which  may  arise 
from  the  want  of  any  authoritative  regulation  with  regard  to  the  amount  of 
interest  to  be  awarded  nomine  damnij  and  to  be  made  payable  de  futuro  on 
judgment  debts,  with  a  view  to  these  difficulties  being  obviated  in  the  only  way 
thejean  be  obviated,  namely,  by  legislative  enactment. — Ed,  /.  /.] 


THE  ABOLITION  OF  THE  USURY  LAWS— WHAT  IS  LEGAL 

INTEREST  ? 

(To  the  Editor  of  the  Journal  of  Jurisprudence.) 

Sib, — In  the  last  number  of  your  Journal,  I  observe  an  article  under  the 
Abore  title,  containing  a  sharp  attack  on  the  Act  of  1854,  by  which  all  laws 
sgiout  usury  then  existing  were  repealed.  I  plead  the  importance  of  the 
object  as  my  apology  for  troubling  you  with  a  few  words  on  the  other  side. 

The  principal  clause  of  the  Act  provides,  that  "  all  existing  laws  against 
Bsuty  shall  be  repealed,"  without  adding  ''from  and  after  the  date  of  the 
passing  of  this  Act."  It  has,  1  believe,  been  usual  in  such  enactments  to  leave 
oQt  these  obviously  imolied  words,  ever  since  the  statute  of  1850  was  passed 
"  for  shortening  the  laAuAge  used  in  Acts  of  Parliament.''  Their  omission 
ttrtainly  does  not  rend^Bbe  sense  doubtful.  The  purpose  of  the  Act  is  quite 
^r.  In  any  contradBlating  to  the  interest  of  money,  parties  may  stipulate 
uy  rate  they  please l^id  their  stipulation  will  receive  legal  effect.  This  pur- 
pose, your  contributor  admits,  has  been  accomplished.  But  he  adds:  '*  In 
fcgard  to  interest  to  be  exacted  or  awarded  in  the  absence  of  express  contract, 
lad  indeed  in  regard  to  every  contract,  express  or  implied,  made  since  the 
Passing  of  the  Act,  and  to  be  hereafter  made,  in  which  the  precise  rate  of  in- 
terest shall  not  be  numerically  defined,  we  apprehend  that  this  Act  has  com- 
pletely unsettled  the  grounds  of  practice  existing  at  the  period  of  its  passing, 
t&d  has  not  established  any  distinct  or  clear  regulation  for  the  future,  but  very 
ttnch  the  contrary." 

I  shall  only  observe,  with  reference  to  these  concluding  words,  that  if  the 
^i^tor  had  made  any  such  regulation  as  is  here  pointed  at,  he  would  have 
been  setting  up  with  the  one  hand  the  very  thing  he  had  put  down  with  the 
other ;  his  object  being  precisely  this,  to  put  an  end  to  all  statutory  regulation 
on  the  subject,  leaving  the  matter  to  stand  upon  the  express  stipulations  of  the 
parties,  or,  in  the  absence  of  such  stipulations,  to  be  disposed  of  by  the  courts 
of  law,  in  accordance  with  their  rules  of  law  or  equity,  as  applied  to  the  cir- 
cumstances of  each  case. 

In  the  language  of  our  law  courts,  legal  interest  means  interest  at  5  per 
fCDt.  A  creditor  who  obtiuns  decree  for  L.I  00  against  his  debtor,  with  legal 
uiierest  from  the  date  when  the  same  fell  due  till  payment,  is  entitled  to  re- 
^ytr  5  per  cent,  as  the  penalty  of  delay.  That  was  the  meaning  of  such  a 
<iecree  before  the  statute,  and  that  is  its  meaning  now.  The  tliird  section  of 
^be  Act  expressly  provides,  that  *'  where,  upon  any  debt  or  sum  of  money,  in- 
^^fnt  is  noi^  payable  by  anv  rule  of  law,  the  same  rate  of  interest  shall  be  re- 
Mverable  as  if  this  Act  had  not  been  passed."  Can  anv  thing  be  clearer  than 
this  1 
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If  what  is  usually  called  the  legal  rate  of  interest  had  been  fixed  bj  an  ex 
press  statutory  provision,  I  could  have  understood  your  contributor's  objectki. 
"that  statutory  provision  roust  have  fallen  under  the  clause  of  repeal,  unl&e 
expressly  excepted  from  its  operation.  But,  as  your  contributor  himself  ob- 
serves, there  is  no  statute  which  "  enacts  that  5  per  cent,  shall  be  held  to  be 
legal  interest.'*  That  matter  was  not  matter  of  statutory  regulation  before: 
it  is  not  matter  of  statutory  regulation  now. 

Your  contributor  follows  up  his  citation  of  the  third  section  of  the  statute 
by  these  observations  ; — "An  expression  new  to  the  law  of  Scotland  is  usei 
here.  We  have  no  such  phrase  as  '  Rule  of  Law.'  We  have  Acts  of  the  Lee 
islature,  and  Acts  of  Sederunt  of  the  Court,  and  we  have  the  Decisions  of  tU 
Court,  and  the  Practice  of  the  Profession,  and  the  Custom  of  the  Country ;  b< 
we  have  no  such  term  as  *  Rule  of  Law*  in  our  nomenclature.**  Has  our  U 
no  rules  ?  Have  we  not  the  thing  ;  and  if  we  have  the  thing,  is  the  pbr» 
a  wrong  or  inadequate  expression  of  the  thing  ?  In  a  previous  part  of  hii 
article,  your  contributor  intimates  a  desire  not  to  be  hypercritical.  Surely 
the  wish  has  proved  a  poor  security  for  its  own  fulfilment. 

If  anything  be  clear  it  is  this,  that  the  legal  rate  of  interest,  in  the  absence  of 
express  stipulation  or  decision,  is  expre^y  reserved  from  the  operation  of  tli< 
statute.    What  that  rate  was  before,  it  remains  still. 

Your  contributor  says :— "  When,  upon  the  persuasion  of  Turgot,  the  uacrv 
laws  of  France  were  abolished  by  the  National  Convention  in  1793,  the  efFech 
were  found  so  disastrous  and  fatal,  that  twenty-three  days' afterwards  they 
were  re-enacted."  Your  contributor  might  as  well  have  said  that  the  latter 
step  was  taken  on  the  advice  of  Lord  Bacon,  as  that  the  former  was  taken  (.n 
the  persuasion  of  Turgot.  The  eminent  economist  and  minister  of  Lewis  XVI 
died  in  1781. 

I  do  not  propose  to  follow  your  contributor  in  his  argument  against  then- 
peal  of  the  usury  laws.  On  that  subject  I  shall  but  rerer  him  to  the  opinioci 
of  two  eminent  authorities,  the  one  dead,  the  other  yet  living.  Let  him  reai 
a  little  book  by  Jeremy  Bentham,  entitled  "  Defence  of  Usury,"  and  writta 
in  1787.  Let  him  give  due  weight  to  the  following  pithy  sentences  of  Areb- 
bishop  Whately  on  the  usual  plea  for  usury  laws,  the  protection  of  the  vr&k 
and  improvident  against  extortion ' — 

"  No  doubt,  advantage  is  often  taken  of  a  man's  extreme  necessity  to  demand 
high  interest,  and  exact  payment  with  rigour.  But  it  is  equally  true  that  ai^ 
vantage  is  taken,  in  some  crowded  town,  of  a  man's  extreme  need  of  a  night's 
lodging.  Again,  it  is  but  too  well  known  that  where  there  is  an  exce8si^i 
competition  for  land^  as  almost  the  sole  mode  of  obtaining  a  subsistence,  it  b 
likely  that  an  exorbitant  rent  will  be  asked,  and  that  this  will  be  asked  witb 
unbending  severity.  But  who  would  thereupon  propose  that  the  letting  of 
land  should  be  prohibited,  or  that  a  maximum  rent  should  be  fixed  by  Is^ : 
For  legislative  interposition  in  dealings  between  man  and  man,  except  for  the 
prevention  of  fraud,  generally  increases  the  evil  it  seeks  to  remedy." 

In  France,  interest  is  still  regulated  by  law,  and  usury  is  still  a  crime  liable 
to  punishment.  A  proposal  has  recently  been  talked  of  for  the  repeal  of  the^e 
laws  (passed  in  1807)*  The  expediency  of  such  a  repeal  is  one  of  the  few  public 
questions  of  which  the  Government  permits  the  discussion  in  the  news]>ape^^• 
Not  long  since,  I  observed  in  the  Journal  des  Dibats  a  citation  from  Target, 
on  the  question  of  fixing  a  legal  rate  of  interest.  1  hope  the  passage  will 
"  persuade"  your  contributor : — 

"  The  only  plausible  ground  alleged  to  justify  the  practice  of  fixing  the  rat**  of 
interest  by  a  law  is,  that  judges  may  have  a  fixed  instead  of  an  arbitrary  rule 
of  decision,  when  they  have  to  deal  with  a  judicial  claim  of  interest,  in  conse- 
quence of  a  delay  of  payment,  or  when  they  have  to  prescribe  to  a  guardian 
the  rate  of  interest  upon  which  he  is  to  invest  the  funds  of  his  ward.  But  a'^ 
this  may  be  done  without  a  law  fixing  an  irrevocable  and  universal  rate  of  in- 
terest. Although  the  rate  cannot  but  vary  in  difierent  cases,  there  is  a  rate 
which  varies  little,  at  least  during  a  limited  period  ;  I  mean  the  interest  of 
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vionev,  of  nrbich  the  investment  is  all  but  perfectly  safe,  such  as  money  lent 

«at  on  first-rate  heritable  security,  or  to  traders  whose  wealth,  prudence,  and 

honour  are  matter  of  notoriety.     To  this  rate  of  interest  judges  ought  to  con- 

Ibrm  themselves ;  and  to  that  rate,  accordingly,  they  do  conform  themselves, 

Ivhen  disposing  of  a  judicial  demand  for   interest,  or  giving  any  requisite 

bathoritj  to  a  guardian  in  the  management  of  his  pupil's  estate.     Since  this 

kte  of  interest  undergoes  little  change,  and  is  the  same  for  everybody,  no  law 

p  required  to  fix  it :  it  is  enough  for  the  Court  to  make  a  public  decree,  renew- 

■alle  from  year  to  year." 

There  is  nothing,  now  that  all  usury  laws  are  repealed,  to  prevent  the  Court 
4f  Session  from  doing  likewise,  by  Act  of  Sederunt,  if  they  shall  see  fit.  But 
Bo  barm  will  be  done  for  the  present  by  their  leaving  matters  as  they  are. — 1 
«m,  etc.  F.  H. 


REGISTRATION. 

(To  the  Editor  of  the  Journal  of  Jurisprudence*) 

Sis,— I  am  glad  to  see  the  attention  of  the  profession  has  of  late  been  turned 
to  the  state  of  the  Land  Registers,  with  a  view  to  giving  increased  facilities  for 
searches,  and  diminishing  the  expense.  This  is  a  subject  of  great  importance 
to  the  community,  particularly  as  regards  the  transfer  of  property  of  small 
nlae,  where,  owing  to  the  disproportional  expense  of  searches,  they  require 
f>e<]aently  to  be  dispensed  with  altogether,  or  if  insisted  on,  form  a  grievous 
lii'h'tion  to  the  cost. 

Through  the  medium  of  your  Journal,  I  beg  to  offer  the  following  suggestion, 
vhich,  I  think,  if  adopted,  would  be  found  of  considerable  practical  utility. 

When  a  deed  is  given  in  to  the  register  of  sasines  to  be  recorded,  it  should  in 
every  case  be  accompanied  by  a  full  description  of  the  lands  on  a  sheet  of  vellum, 
vhich  should  be  certified  as  correct  by  the  keeper  of  the  register.  After  the 
deed  has  been  recorded,  the  keeper  of  the  record  should  be  required  to  make  a 
short  entry  on  this  sheet  of  the  nature  of  the  deed  in  the  same  way  as  is  done 
At  present  in  the  minute-book,  or  in  a  certificate  of  search,  and  to  sign  the 
entry.  A  fee  of  78.  6d.  was  lately^ given  to  the  keepers  of  the  register  for  cer- 
tifying that  a  deed  is  recorded  ;  and  as  this  is  a  new  fee  for  doing  what  was  done 
before  without  it,  I  think  they  might  be  reasonably  asked  to  make  the  entry 
K^Mve  referred  to  without  additional  expense. 

Whenever  any  subsequent  deed  is  recorded  relating  to  the  same  property,  the 
sbeet  should  accompany  it  for  the  pui-pose  of  getting  a  certificate  of  its  registry 
en:;rossed,  and  the  deed  should  be  held  null,  in  so  far  as  regards  third  parties, 
uiiess  such  certificate  be  entered  in  that  sheet. 

It  will  be  seen  that  wherever  a  feu-right  is  granted  subsequent  to  this  course 
hein^  adopted,  the  sheet  referred  to  will  form  a  complete  search  of  incumbran- 
ces, m  so  far  as  affects  the  subjects,  obtained  without  trouble  or  expense,  and 
^th  the  certainty  that  it  is  correct,  which  is  not  always  the  case  with  searches 
at  present. 

As  regards  feu  rights  already  in  existence,  all  that  would  be  necessary  w*ould 
be  to  bring  the  usual  searches,  when  required,  up  to  the  time  of  this  suggestion 
coming  into  operation.  The  period  of  search  would  every  year  become  shortei*, 
tnd  in  forty  years,  all  searches  made  in  the  present  metlioa  would  !)e  rendered 
unnecessary  m  every ^case. — I  am,  etc.  J.  F.  M. 
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FIRST  DIVISION. 

Pet, — John  Graham. — Jan,  22. 

Entail  Amendment  Act —  What  ii  Intimation  ? 

A  petition  under  the  Entail  Amendment  Act,  for  authority  to  uplift  consigi^ 
money,  was  ordered  to  be  intimated  in  usual  manner,  and  also  to  be  senred 
the  three  next  heirs  of  entail.  Service  was  not  made  by  a  messenger-at-i 
but  a  deed  of  consent  was  lodged,  in  which  the  three  next  heirs  consented  U 
the  prayer  of  the  Petition  bein^  granted,  and  which  deed  also  bore,  that  a  copj 
of  the  petition  had  been  subscribed  as  relative  thereto,  and  that  the  heirs  diM 
pensed  with  further  intimation  thereof,  and  with  the  indudie  for  answerin; 
the  same.  Held^  that  that  was  sufficient  service.  The  statute  prescribed t 
mode  of  intimation,  but  not  of  service,  which  was  therefore  regulated  by  com- 
mon law ;  and  under  it,  a  party  might  dispense  with  citation,  and  inducit  in 
order  to  avoid  delay. 

Miss  Elizabeth  Oswald  v.  Mrs  Margaret  Pearsox  and  Others.— Jaii.  23. 

Landlord  and  Tenant — Mineral  Lease — Right  to  erect  buildings. 

Miss  Oswald  of  Scotstown  let  the  coal  and  iron  stone  of  her  lands  of  Skate* 
rigg  for  nineteen  years  to  the  late  John  Pearson.  Subsequently  she  let  the  landi 
themselves  to  him  for  nineteen  years.  The  mineral  lease  expired  in  18^6 ;  the 
agricultural  lease  will  not  expire  till  1862.  While  in  possession  under  the 
mineral  lease,  Pearson  erected  several  buildings,  which  he  considerably  incre^ 
in  number  while  in  possession  under  both  leases.  The  mineral  lease  conferH 
no  power  to  erect  buildings ;  the  agricultural  lease,  reserved  no  power  to  thi 
landlord  or  mineral  tenant  to  do  so.  The  buildings  were  chiefly  occupied  b; 
colliers,  and  used  for  purposes  connected  with  the  mineral  lease.  Mr  Peanoa 
died  in  1854.  His  representatives  removed  in  1856  from  all  the  subjects  under 
the  mineral  lease.  The  landlord  then  presented  a  summary  petition  for  tbeii 
ejection  from  the  buildings,  consisting  of  smiths*  shops,  w  rights  shops,  slaughter 
liouse,  sheds,  and  workmen's  houses,  two  weighing-houses,  colliers  hnuses  near 
the  engine  pits,  and  store,  and  8tore-keeper*s  house.  Pleaded—  These  buildings 
were  truly  necessary  to  the  mineral  lease,  and  the  tenant's  right  to  possea 
them  fell  on  expiry  of  that  lease.  Replied — The  buildings  were  not  included 
ill  the  mineral  lease,  and  were  not  erected  in  virtue  of  It  but  of  the  agii* 
cultural  or  surface  lease,  during  the  subsistence  of  which  the  tenant  was  entitled 
t)  possess  them.  HeM  (after  proof) — That  there  were  no  sufficient  termf^ 
hribiles  to  support  the  action  as  laid  ;  but  power  reserved  to  proceed  by  Dew 
action,  if  necessary,  to  compel  the  defenders  to  remove  from,  and  yield  possessioD 
of,  any  engine,  or  weighing-house,  or  other  accommodation,  which  could  be 
fairly  shown  to  fall  within  the  mineral  lease,  and  to  the  defenders  their  answen 
as  accords. 

Thomas  M.  McNeill  Hamilton  v.  Henderson  and  Others. — Jan.  29. 

Trust — Heritable  and  Moveable. 

By  antenuptial  contract  of  marriage,  executed  in  1824.  the  late  Mr  Bruce 
conveyed  to  nimself  and  the  heirs  of  the  marriage  the  lands  of  Broomhill 
which  were  then  vested  in  him,  but  burdened  with  a  heritable  secnrity  of 
L.8000.  Subsequently  in  1832,  Mr  Bruce  executed  a  tnist  deed,  by  which  he 
conveyed  to  trustees  Broomhill,  and  his  other  heritable  and  moveable  estate. 
The  trust  deed  contained  the  usual  obligation  to  pay  the  trusters  debts ;  but 
it  did  not  impose  on  the  trustees  any  express  obligati'>n  to  discharge  the  debt  of 
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L.SOOO.  Mr  M^eill  Hamilton,  husband  of  the  only  child  of  the  marriage,  is 
DOW,  in  right  of  his  wife,  and  of  a  decree  of  the  Court  of  Session,  entitled  to  the 
lands  of  Broom  hill  as  conveyed  by  the  marriage  contract  of  1824,  and  as 
withdrawn  from  Mr  Bruce's  trust  disposition  of  1832,  in  respect  that  the  con- 
▼ejance  thereof,  and  of  heritage  to  the  trnstees  was  contra  fidem  tahularum 
mpiialium.  He  now  called  on  Mr  Bruce*s  trustees  to  relieve  the  lands  of  Broom- 
hill  of  the  heritable  debt  of  L.dOOO.  Held— Th^t  as  the  trust  deed  of  1832  must 
be  read  as  not  including  Broomhill  or  other  heritage,  a  conveyance  of  move- 
sble  estate  to  trustees^  with  a  general  direction  to  pay  the  debts  of  the  truster, 
does  not  relicTe  the  heir  from  payment  of  a  debt  secured  as  a  real  burden  on 
the  land. 

AitCHiBiLLD  Crawford  r.  William  Patebsoit. — Feb.  4. 

Decree  Arbitral — Reduction— Right  of  parties  to  he  heard. 

B«duction  of  a  decree  arbitral  pronounced  by  an  oversman  chosen  by  two 
arbiters,  in  terms  of  a  power  conferred  upon  them  by  a  submission.  The 
choice  of  the  oversman,  and  his  acceptance,  were  amongst  the  earliest  proceed- 
ifigB  in  the  submission.  The  parties  and  their  agents  acquiesced  in  his  presence 
at  some  important  proceedings  before  the  arbiters  differed  in  opinion,  and  devolved 
the  decision  of  the  case  upon  him.  One  minute  bore,  that  the  parties  having 
tnet  aloBg  with  the  agents  ''  before  the  arbiters  and  oversman  hereby  consent 
to  close  tihe  record^"  and  the  interlocutor  closing  the  record  was  subscribed  both 
by  the  arbiters  and  oversman.  The  proof  on  both  sides— and  at  which,  both 
tile  parties  and  their  agents  were  present — was  taken  before  the  oversman  as 
veil  as  the  arbiters,  and  the  former  took  a  share  in  the  examination  of  wit- 
lesses  as  well  as  the  latter.  After  the  proof  was  concluded,  the  case  was  fully 
Abated  by  the  agents  for  the  parties,  in  presence  of  the  arbiters  and  oversman. 
Both  parties  then  stated  that  they  had  concluded,  and  exhausted  their  observa- 
tiona.  The  arbiters  differed  in  opinion,  and  referred  the  whole  matter  to  the 
oversman,  who  thereupon  issued  tne  draft  of  his  proposed  decreet  arbitral.  The 
draft  was  adverse  to  tne  present  pursuer,  who  then  claimed  to  be  again  heard ; 
but  the  oversman  refused  to  hear  him,  and  issued  his  award.  The  pursuer  now 
loQght  to  reduce  it,  on  the  ground,  mainly,  that  he  had  not  been  heard.  He 
pleaded  that,  under  any  circumstances,  this  was  matter  of  right;  that,  although 
the  oversman  was  present  at  the  proceedings,  he  was  not  so  officially ;  and  that 
this  made  a  great  difference  in  his  feeling  of  responsibility,  and  consequently, 
^  the  attention  which  he  would  pay  to  the  proof,  and  arguments  of  parties. 
Replied — The  oversman  was  present  with  the  consent  of  both  parties,  according 
to  an  economical  practice  which  extcndvely  prevailed,  that  the  oversman  should 
be  aasociated  with  the  arbiters,  so  as  to  save  the  expense  of  a  repetition  of  the 
proceedings.  Held — That  the  objection  was  too  critical.  The  demand  was,  not 
to  be  heara  on  any  new  argument,  or  piece  of  evidence  recently  discovered,  but . 
for  a  rehearing  on  what  the  oversman  had  already  heard  fully  discussed.  The 
orenman's  refusal  did  not  interfere  with  the  rights  of  parties,  or  the  justice  of 
the  case. 

Pet, — J.  A.  G.  Campbell. — Feb.  6. 

Entail  Amendment  Acts — Amendment  of  Petition. 

Petition  under  the  Entail  Amendment  Acts  for  authority  to  grant  bonds  for 
improvement  outlay.  The  Act  11  and  12  Vict,  requires  the  names,  designa- 
tions, and  places  of  abode  of  the  succeeding  heirs,  and  their  guardians,  if  they 
have  any,  to  be  set  forth  in  the  petition.  In  the  present  instance,  the  next  heir 
pf  entail  was  only  designed  as  the  petitioner's  son,  Qavin  Campbell,  who  is 
in  pupillarity,  and  whose  legal  guardian  was  the  petitioner.  Leave  granted  to 
tmend  the  petition  by  adding  to  the  designation  of  the  next  heir,  '*  residing 
^ith  the  petitioner  at  No.  40,  Margaret  Street,  Cavendish  Square,  London." 

MiLLEB  9.  Logan. — Feb,  6. 

Process — Advocation — Expense  of  Printing, 

h  an  advocation,  the  Lord  Ordinary,  at  first  calling,  pronounced  this  inter- 

VOL.  n. — NO.  XV.  MARCH  1868.  U 
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locator:  *'lJpon  the  motion  of  the  respondent/*  *' reports  the  canse  to  the 
First  Dirimon,  and  appoints  the  record  and  proof ,  etc.,  to  be  printed  and  boxed 
for  the  judges,  and  grants  warrant  for  enrolling  in  the  Inner  House  Boils." 
In  the  meantime,  the  respondent  became  bankrupt,  and  the  adyoeator,  on  whom 
there  was  no  obligation  to  print  by  the  interlocutor  or  the  statute,  wished  in- 
timation made  to  the  respondent's  trustee  of  the  dependence  of  the  action,  ind 
of  the  order  to  print.  The  Lord  Ordinary  reported  the  point,  whether  the 
adTocator  could  get  such  intimation,  and  if  so,  whether  in  the  Inner  or  Outer 
House  7  Held — That  such  a  motion  was  competent,  and  ought  to  be  made  be- 
fore the  Lord  Ordinary,  before  whom  the  process  still  depended.  Any  difficulty 
arose  from  the  erroneous  form  adopted  in  the  Lord  Ordinary's  interlocat4)r, 
whicli  ought  to  order  printing  and  boxing,  with  a  view  to  reporting. 

Oboroe  Laino  v.  Peteb  Western. — Feb,  9. 

Transaction — Retentum  ih  Security, 

Laing  made  offer  by  letter  to  Western,  to  take  the  premises  occupied  by  him 
as  a  shop,  if  the  landlord  should  grant  him  a  lease  for  five  years  ;  and  if  so,  t« 
take  the  fittings,  etc.,  ^*  and  with  the  same,  take  goods  from  your  present  stoek 
to  the  extent  of  in  all  L.800  sterling.     About  one-fifth  to  be  plated  goods,  the 
rest  chains,  etc.,  and  all  in  new  condition  at  invoice  prices:"    On  entrjat 
Whitsunday,  to  pay  L.ddO  to  account,  and  the  balance  in  instalments  of  L.ldO, 
at  six,  twelve,  and  eighteen  months,  respectively.    Western  accepted  the  offer, 
and  handed  over  goods  amounting  in  value  to  L.799,  Ids.  2d.,  as  per  lists,  u 
the  last  of  which  was  appended  this  docquet :  **  The  foregoing  goods  warrsnted 
in  good  order, — objections  to  any  found  damaged  to  be  made  before  the  end  d 
the  month."     At  Whitsunday,  Laing  paid  L.dSO  to  account;  and  within t, 
month  of  receiving  the  goods,  Laing  objected  by  letter  to  certain  portions  d^ 
them,  and  added,  **  Meanwhile,  excepting  the  electro-plated  goods,  I  must  hoi 
the  whole  in  my  hands  as  security  for  the  payment  already  made."    He 
not  offer  to  return  the  goods.   Western  declined  to  give  effect  to  the  objecti 
of  Laing,  who  thereupon  presented  a  petition  to  the  sheriff  for  an  order 
Western  to  remove  the  goods  objected  to,  and  also  for  a  remit  to  a  doly  qu 
fied  person  to  inspect  and  report  upon  the  damaged  goods.     Western  objec 
that  Laing  had  previously,  after  an  examination,  selected  the  goods.   He  plesdi 
that  Laing  retained  the  goods  auo  periculo  ;  and  that,  After  the  intimation  of 
tention,  which  was  not  modified  by  any  offer  to  return  the  goods,  he  was  ~ 
pers<maH  exMptione,  from  insisting  in  the  petition.    Held — That  Laing  had  ti 
ously  objected  to  the  goods  handed  to  him,  and  that  he  was  entitled  to  have 
repiit,  to  ascertain  whether  the  goods  were  so  damaged  as  to  justify  him 
rejecting  them. 

Oabswbll's  Trustees  0.  Garswell  and  Others. — Feb.  9. 

HeriiaHe  and  Moveable — Clause — Construction, 

A  testator  conveyed  in  trust  his  whole  estate,  heritable  and  moveable ;  01 
of  the  purposes  was  to  pay  to  his  widow,  besides  the  provisions  in  her  contntf 
of  marriage,  an  additional  annuity  of  L.60,  and  to  allow  her  a  liferent  right  to  tin 
use  of  his  cottage  at  Dunoon,  and  of  the  whole  household  furniture,  etc.,  whiek 
might  be  in  it  at  the  time  of  his  death.  But,  in  the  event  of  her  entering  int* 
a  second  marriage,  the  annuity  was  to  be  reduced  by  one-half,  and  her  lifei-eni 
of  the  cottage  and  furniture  was  to  cease,  and  determine.  The  ultimate  bene^ 
ciaries  in  his  whole  estate  were  his  children.  By  subsequent  codicil,  he  pr^ 
vided  for  the  disposal  of  certain  of  his  heritable  property  ;  he  declared  that  tk 
household  furniture  in  his  cottages  at  Dunoon,  in  place  of  being  his  wife's  ia 
liferent,  should  be  her  sole  property ;  adding,  that  *<  after  her  death,  the  said 
two  cottages  (but  not  the  furniture)  shall  fall  into  my  heirs ;"  further,  pro- 
viding for  the  comfort  of  his  wife's  mother,  if  she  should  outlive  his  wife; 
and,  finally,  **•  I  also  provide  and  declare,  that  the  whole  household  furnitDrt 
and  plenishing,  bed  and  table-linen,  silver-plate,  pictures,  books,  and  whole 
ether  moveable  estate,  which,  at  the  time  of  my  death,  all  which  shall  be  the 
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Bole  property  of  my  wife  (Marion  Fife),  but  with  the  exception,  that  in 
of  marritge,  that  it  shall  recar  back  to  the  family,  along  with  the  heritable 
property."  ffeld^  on  a  construction  of  the  words,  "  and  whole  other  moveable 
estatVHhat  the  codicil  did  not  convey  to  the  widow  any  right  or  interest  to 
that  portion  of  the  estate  which  consisted  of  money,  debts,  or  rents  due  to  the 
testator,  or  shares  of  stock  ;  but  that  the  moveable  estate  bestowed  upon  her 
iwiioiited  to  corporeal  moveables,  wherever  situated,  at  the  testator's  death. 

Robert  James  Wilkie, — Feb,  10. 

Proeat — Is  a  Petition  for  recall  properly  an  Inner  Home  process  f 

The  petitioner,  having  recently  acquired  a  right  adverse  to  the  interest  oC 
D  estate,  upon  which,  some  years  a^o,  he  had  been  appointed  judicial  factor, 
Ksented  a  petition  to  the  First  Division  for  recall  of  his  factory,  for  hie 
ixoneralion  and  discharge,  and  for  the  appointment  of  a  new  factor.  The  re- 
cent fitatote  directs,  that  petitions  for  exoneration  and  discbarge  shall  be  pre- 
jMted  to  the  Lord  Ordinary  ;  but  contains  no  provision  for  petitions  for  recall. 
The  Court  expressed  doubts  of  the  competency  of  the  petition ;  but  in  the 
oeantime  ordered  intimation.  The  petition  was  afterwards,  without  remark, 
emitted  to  the  Lord  Ordinary. 

Anthony  Dltpt  v.  John  Kerb  Gray.— F«6.  11. 

Landlord  and  Tenant^Seqtiesiration — Competency. 

p  ^?%  ^88  tenant  of  business  premises  and  of  a  dwelling-house  under  the 
"arliaroentary  Trustees  of  Greenock.  Gray  was  their  clerk,  and  as  such,  he 
Pwsfnteda  petition  on  7th  September  1862  to  the  sheriff,  in  which,  for  the 
2^*soD8  set  forth  "  in  the  annexed  statement  of  facts,"  he  prayed  for  sequestra- 
«on  of  the  effects  on  the  premises,  in  security,  and  for  payment  of  the  rent  of 
. '  and  for  warrant  to  sell  as  much  as  would  satisfy  the  rent,  under  the  alle- 
^Ta  ^^**.°^''*^^  i"*  ^^^  prayer),  that  the  pursuer  had  deserted  the  premises 
.  ^*<^iling-hon8e,  and  carried  off  his  effects,  and  for  warrant  to  let  the  pre- 
jii.'iea.  The  annexed  statement  of  facts  did  not  allege  that  there  was  any  rent 
J  »  but  only  that  Duffy  had  carried  off  his  utensils  and  furniture.     In  his 


^Tincipal  bed-rooin,  which  they  locked  up,  and  which  also  contained  the  wear- 

"?  apparel  of  Duffy's  wife  and  children.    A  record  was  made  up  under  the 

P^^HioD.   Duffy  pleaded,  that  it  was  incompetent  to  sell  the  effects,  and  let  the 

f^^Qiises,  as  he  had  not  abandoned  them  ;  and  also,  that  he  was  not  liai)le  for 

^N  m  80  far  as  he  had  been  deprived  of  the  possession  of  part  of  his  premises ; 

«  also,  that  the  petition  was  incompetent,  in  respect  it  prayed  for  immediate 

6— the  term  of  payment  having  not'  arrived,  and  there  being  no  allegation 

ijcot  due  at  the  term,  and  before  the  record  was  made  up,  he  consigned  the 

p-    The  sheriff  dismissed  the  petition,  in  so  far  as  it  prayed  for  immediate 

*»  and  also  for  warrant  to  let.     Thereafter  proof  was  led,  and  the  sheriff 

J^ftnd^  that  the  petitioner  was  justified  in  sequestrating,  to  secure  the  rent 

/*  **  at  Whitsunday  1853  ;  but  that  the  storing  of  the  furniture  was  unjusti- 

l^Jo  »  a'ld  therefore  granting  warrant  of  sale  as  for  the  rent  due  at  Whitsunday 

<>o3.  In  a  reduction  of  these  proceedings,  HM^That  the  sheriff's  interlocutor 

^^'i^iasiug  the  petition,  in  so  far  as  it  prayed  for  immediate  sale,  did  not  wholly 

^^niss  the  petition  as  to  the  conclusion  for  sale  ;  and,  therefore,  although  the 

^^ition  was  awkwardly  framed,  that  the  warrant  to  sell  the  sequestrated  effects 

J^  competently  granted.     The  mode  of  executing  the  sequestration  could  only 

*ct  the  expenses  of  process. 

''AHEs  Sutter  and  Others  «.  The  Aberdeen  Arctic  Company. — Fd>.  12. 

ProeesS'-^wy  Trial — Commission  to  take  Evidence, 
*^h  of  two  ships*  crews  claimed  right  to  a  whale  captured  in  the  Greenland 
^'^'    In  an  action  between  the  respective  owners  of  the  ships  to  determine 
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the  qtiestion,  the  record  having  been  closed  but  issues  not  adjusted,  the  de- 
fenders moved  for  a  commission  to  examine  several  sailors  in  their  employ- 
ment, who  were  on  the  eve  of  sailing  for  the  Greenland  fishery.  The  nature  of 
their  employment  increased  the  natural  hazards  of  the  sea,  and  rendered  it  not 
improbable  that  the  evidence  of  at  least  some  of  the  defenders*  witnesses  would 
be  lost.  Replied— The  pursuera  were  willing  to  delay  tlie  trial  till  the  retura 
of  the  ships ;  and,  in  the  meantime,  both  parties  would  be  on  an  equal  footing, 
as  the  pursuers*  witnesses  had  some  of  them  already  sailed,  and  the  others  were 
about  to  sail  for  Greenland.  Held,  that  the  commission  should  be  granted ; 
injustice  might  arise  from  withholding  it,  none  by  granting  it.  The  pursuers, 
if  they  chose,  might  have  had  the  same  advantage.  The  witnesses  were  en- 
gaged in  a  precarious  employment,  and  were  also  going  beyond  the  reaeh  d 
the  process  of  Court — two  considerations  which  always  greatly  weighed  ia 
fiivour  of  granting  such  commissions. 

British  Linen  Company  v.  Monteith.— iPe6.  12. 

Liability  of  Cautioners, 

HM,  that  advances  on  a  cash  credit  bond  may  be  recovered  from  the  repre- 
sentatives of  a  cautioner  in  the  bond,  though  the  advances  had  been  made 
after  the  death  of  the  cautioner,  and  though  no  intimation  of  the  obligation  had 
been  made  to  the  representatives  by  the  bank.  The  natural  obligation  of  in- 
forming the  representatives  of  such  obligation  lay,  not  upon  the  bank,  bat 
upon  the  cautioner.  ' 

PeU  Rev.  W.  Learmonth. — Fth,  13. 

Sequestration, — Can  a  Commissioner  (tct  as  Agent  for  the  Trustee  f 

Learmonth  having  been  sequestrated,  presented  a  petition  for  discharge, 
which  was  successfully  opposed  by  his  trustee.  The  petitioner  waa  found 
liable  in  expenses.  On  the  motion  for  approval  of  the  auditor's  report,  and 
for  decree  for  the  taxed  amount  of  expenses.  Objected  by  the  petitioner,  that  the 
trustee  had  employed  as  his  agent  one  of  the  commissioners  in  the  sequev 
tration,  which  office  was  of  so  fiduciary  a  character,  that  he  was  not  en- 
titled to  charge  for  business  done  by  him  connected  with  the  estate.  R(- 
flied — Such  an  objection  could  only  be  stated  by  the  general  b^dy  of  creditor; 
it  was ^'tw  fertu  to  the  petitioner  to. state  it.  Further,  the  office  of  comnii^^ 
sioner  was  not  fiduciary ;  but  merely  formal,  for  the  purpose  of  advising  with 
the  trustee  as  to  the  general  management  of  the  estate.  Held  unnecessary  to 
decide  the  general  question,  in  respect  the  petitioner  was  not  entitled  to  state 
this  objection.  He  did  not  represent  the  trust,  but,  on  the  contrary,  had  been 
litigating  with  it,  and,  having  been  unsuccessful,  must  pay  expenses. 

Charles  Ltall  v,  David  Mat. — Feb,  17. 

Common  Property. 

Two  mills  were  supplied  from  the  same  mill-dam  by  a  common  lade.  Lyall's 
mill  was  the  upper  mill  of  the  two.  In  February  1855  the  driving-wheel 
of  May's  mill  was  frozen,  and  the  bye-shot  by  which  the  water  of  the  lade  was 
carried  off  when  the  mill  was  not  working  became  choked  with  ice,  and  incapable 
of  discharging  the  water.  In  consequence  the  water  flooded  May's  mill,  to  stop 
which,  his  foreman  partially  closed  the  sluices  of  the  dam.  Lyall's  servants  oo 
hearing  this,  again  opened  the  sluices ;  and  Ly all,  although  remonstrated  with, 
refused  to  allow  the  sluices  to  be  closed.  His  own  mill  was  not  working.  In 
an  action  of  damages  by  May  against  him.  Held,  on  proof,  that  he  had  failed 
to  substantiate  any  ground,  whether  of  preferable  right  of  regulation  of  the 
common  water,  or  of  the  custom  of  milling  in  regard  to  common  mill-lades,  for 
his  refusal  to  allow  the  damheads  to  be  closed, ^ind  therefore  that  he  was 
liable  in  damages. 

Alexander  Hay  v.  James  Bl.vckwood. — Feb,  19. 
Bill — Suspension— -Joint  Adventure, 

Hay  cliarged  Blackwood  upon  a  bill  for  L.350,  which  Blackwood  auspeodcd 
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on  the  ground  that  it  was  an  accommodation  bill.  Hay  and  Blackwood  were 
joint  adventurers,  along  with  certain  other  parties,  which  adventure  had  re- 
sulted in  a  loss.  It  had  been  arranged  that  Hay  was  to  be  the  active  manager 
of  the  adventure ;  Blackwood  was  to  fiirnish  funds,  and  it  was  for  the  purpose 
of  providing  the  necessary  outlay  in  connection  with  the  transaction  that  the 
bill  in  question  was  granted.  Blackwood's  share  of  the  loss  was  said  to  be 
L.307,  9b.  nd.,  to  which  Hay  now  restricted  his  charge.  He  pleaded  that  where 
one  adventurer  gave  his  services,  and  the  other  engaged  to  provide  funds,  a  bill 
drawn  on,  and  accepted  by  the  latter,  in  favour  of  the  former,  wad  *'  for  value 
received ;"  and  that  the  onus  of  proving  that  it  was  an  accommodation  bill  lay 
on  the  suspender.  Replied — The  biU'is,  on  the  chargei'^s  own  admission,  an  ac- 
commodation bill,  in  the  sense  that  the  parties  put  their  names  to  it  for  their 
mutual  benefit — each  being  thus  debtor  in  it.  That  being  so,  it  was  not 
entitled  to  the  privileges  of  an  onerous  bill.  Held — That  the  drawer  was  not 
entitled  to  do  summary  diligence  on  the  bill,  which  was  clearly  granted  for  the 
mutual  advantage  of  both  parties,  and  was  therefore  not  to  be  regarded  as  a  bill 
for  value.  The  restriction  of  th&  charge  showed  that  the  amount  due  depended 
on  the  result  of  an  accounting  between  the  adventurers.  Therefore  process 
sisted  till  an  action  of  accounting  should  be  brought. 


SECOND  DIVISON. 

Too  V.  MiTCHKLL. — Jan.  26. 

Poor  Assestmefa — Unoccupied  property — Process — Competence/ — Stat.  8  emd  9 

Vict.,  c.QS,  sect.  Si. 

The  mode  of  assessment  for  relief  of  the  poor  in  the  parish  of  Oockpen  was 
that  prescribed  by  sect  34  of  the  statute  8  and  9  Vict.,  c.  83,  of  imposing  one  half 
upon  the  owners  and  the  other  half  upon  the  tenants  or  occupants  of  lands 
and  heritages.  By  sect.  38  of  the  statute,  the  annual  value  is  to  be  **  taken  to 
^  the  rent  at  which,  one  year  with  another,  such  lands  and  heritages  might  in 
their  actual  state  be  reasonably  expected  to  let  from  year  to  year,"  under  certain 
deductions.  The  suspender  was  proprietor  of  about  forty  houses,  seven  of  which 
were  unoccupied,  and  the  others  let  at  small  rents.  He  was  willing  to  be 
asbessed  upon  the  actual  rents,  but  he  objected  to  the  assessment  so  far  as  im- 
posed in  respect  of  the  unoccupied  houses.  The  amount  complained  of  was 
only  a  few  shillings.  In  a  suspension  of  a  charge  for  a  half-year's  assessment, 
liOrd  Neaves  (Ordinary)  repelled  the  reasons  of  suspension,  and  held,  on 
the  merits,  that  the  assessment  was  valid.  The  Inner  House  adhered  ;  the  Lord 
JuBtice-Clerk  and  Lord  Murray  giving  no  opinion  on  the  mei-its,  but  holding 
that  it  was  incompetent  in  a  suspension  to  entertain  a  question  relating  to  so 
trinal  a  sum,  when  the  decision  could  only  deal  with  that  particular  sum  of 
BssesBment,  and  could  decide  no  general  principle ;  Lord  Cowan,  on  the  other 
hand,  agreeing  with  the  Lord  Orilinary  on  the  merits,  but  differing  from  the 
other  judges  on  the  point  of  competency  of  process. 

Babstow  v.  Stewart  or  Maclauohlan  and  0THER8.--^an.  27. 

Seisin — Fee  and  Liferent. 

Br  his  marriage  contract,  Maclauchlan  became  bound  to  pay  to  his  wife  a 
liferent  annuity  of  L.150  after  bis  death,  and  in  security  thereof,  and  as  a  pro- 
vision for  the  children  to  be  procreated  of  the  marriage,  he  became  bound  to 
P^y  to  his  wife,  for  her  liferent  use  allenarly,  and  to  the  children  in  fee,  the  sum 
of  L.3000,  and  conveyed  in  security  of  the  jointure  and  principal  sum  certain 
lands ;  the  marriage  contract  contained  a  precept  of  seisin,  on  which  seisin  was 
^xpede.  In  an  action  of  multiplepoinditig  and  exoneration,  at  the  instance  of 
^he  trustee  for  behoof  of  Madauchlan's  creditors,  a  claim  on  behalf  of  the 
children  to  be  preferred  to  the  extent  of  the  provision  in  their  favour,  wa^ 
ohjected  to,  on  the  ground  that  their  right  of  fee  was  not  constituted  by  seisi 
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in  any  habile  or  correct  manner.  The  precept  directed  seisin  to  be  giren  to 
"  the  said  Isabella  Stewart,  and  to  the  said  child  or  children  of  the  said  mar- 
riage, for  their  respectiTe  rights  of  liferent  and  fee  as  aforesaid,"  etc  The 
seisin  bore,  that  seisin  was  given  to  **  the  said  Isabella  Stewart,  for  herself,  snd 
for  behoof  of  the  said  child  or  children  of  the  said  marriage,  for  their  respective 
rights  of  liferent  and  fee  as  aforesaid/'  The  Court  sustained  the  claim  of  the 
children,  and  repelled  the  objection  to  the  seisin,  that  it  was  not  in  terms  of  the 
precept,  seisin  not  having  been  given  to  the  children,  as  directed. 

AuthorUiet.—Be\Vs  Pr.,  sects.  1711  to  1716  ;  Frog's  Creditors,  iii.  Row' 
leading  cases,  p.  602  ;  Falconer  v.  Wright,  27th  Jan.  1824,  iii.  Boss,  p.  662; 
Howlditcb  V.  Spalding,  9th  June  1847,  ix.  D.,  p.  1204 ;  Brovn  v.  (rovan,  U 
Feb.  1812,  Fac.  Col. ;  Bushby  v,  Rennie,  23d  June  1825,  iv.  S.  and  D ,  p. 
110  ;  Hemes,  Farquhar  and  Co.  v.  Brown,  9th  March  1838,  xvi.  S.  and  D.,  p. 
948. 

The  Scottish  Provincial  Insubanoe  v.  Pringle  and  Others,  bt  b  contra.— 

Jan  28.     • 
Forpery — Liability  of  Cautumers. 

The  Insurance  Company  agreed  to  lend  M'Leod  LA  HO  on  a  bond  by  whicli 
Pringle  and  thre^  other  parties  became  cautioners  for  repayment  of  the  loan. 
The  bond  was  given  to  M*Leod,  to  be  signed  by  the  cautioners,  and  the  moDej 
was  paid  to  him,  when  he  returned  it  with  the  signatures  of  the  whole  caa- 
tioners.  It  turned  out  that  he  had  forged  the  signature  of  one  of  them.  M'Leod 
&iled;  and  the  Insurance  Company  raised  an  action  against  Pringle  and  th? 
other  two  cautioners,  whose  subscriptions  were  genuine.  They  raised  a  reduc- 
tion ;  the  actions  were  conjoined.  The  Lord  Ordinary  (Mackenzie)  assoilzied 
Pringle  and  others,  and  reduced  the  bond.  The  Insurance  Company  re- 
claimed, and  pleaded,  the  parties  who  signed  took  the  risk  that  the  whoU 
parties  to  the  bond  would  do  so ;  it  was  not  the  duty  of  the  creditor  to  procure 
the  signatures  ;  and  the  cautioners  being  all  liable  in  solidOf  it  was  their  dntf 
either  to  see  that  the  whole  obligants  signed,  or  bargain  that  the  crediut 
should  see  that  all  did  so.     The  Court  adhered. 

AtUharitiee. — Gordon  v.  Sutherland,  20th  January  1761,  Mor.,  p.  14,677; 
Macdonald  v.  Stewart,  5th  July  1810,  Fac.  Col. ;  AUcartney  v.  Scott,  18  V.. 
W.  and  8.,  p.  604;  M'Dougalls  Executors  t>.  Wighton,  13th  Nov.  1830,  vl 
8.  and  D.,  p.  12  ;  HoUyer  v.  Eyre,  in  H.  L.,  2d  May  1842,  ix.  Clark  and  Fin, 
p.  1 ;  Patterson  v.  Bonar,  9th  March  1844,  ix.  D.,  p.  993  ;  Esplin  v.  British 
Linen  Bank,  6th  June  1849,  xi.  D.,  p.  1104;  British  Linen  Bank  v.  Thom- 
son, 25th  January  1853,  xv.  D.,  p.  314 ;  Burridgc,  25th  Feb.  1856  (Chancen), 
zx,  Eng.  Jurist;  Church  of  England  Life  Insurance  Co,  17th  July  18^7. 
xix.  D.,  pp.  114,  1079. 

Hat  V,  Melville. — Feb.  3. 

Poor — JUlief-^Cost  of  Inspectioti  of  Paupers — Removal — JStat.  8  and  0  Vict.. 

c.  83,  sects.  33,  56, 70,  72. 

A  pauper  became  destitute  in  the  city  parish  of  Edinburgh,  and  was  relieved 
by  that  parish,  and  still  resides  there.  Burntisland,  the  parish  of  settlement, 
admitted  liability  for  all  advances ;  Edinburgh  claimed,  in  addition,  a$ 
reimbursement  for  the  cost  of  visiting  and  taking  charge  of  the  pauper,  s 
per  centage  on  the  sum  advanced.  The  Court  found — That  the  Inspector 
of  Edinburgh  was  bound  to  visit  and  inspect  all  paupers  resident  in  the  parish* 
so  long  as  they  received  relief  through  him,  wherever  their  settlement  migbt 
be :  that  the  parish  was  not  entitled  to  charge  for  trouble  or  expense  in  respect  of 
such  inspection  ;  but  that,  under  sect.  72  of  the  statute,  the  parish  of  iresidenee 
might  remove  the  pauper  to  the  parish  of  settlement,  unless  the  latter  should 
make  provision  for  the  pauper's  subsistence  in  Edinburgh,  not  merely  by  mak- 
ing an  offer  to  pay  aliment,  but  by  such  an  offer  to  afford  aliment  as  might  be 
satisfactory  to  the  parish  of  residence. 
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Hat  p.  Croll,  etc. — Feb.  6. 

Settlement — Does  a  Soldier  lose  hia  Settlement  by  obBenee  on 
Dut^fStat.  Band  9  Viet.,  c.  83,  net.  76. 

fiUrk  had  a  reflidential  settlement  in  the  parish  of  Canongate  in  1825,  when 

•  enlisted  and  went  abroad  with  his  regiment.     His  wife  and  child  became 

;Bpers  in  1843,  and  received  relief  from  the  city  parish  of  Edinburgh.     He 

fennied  in  1847*  and  supported  them  for  a  short  time,  until  he  died,  when 

^  again  received  relief.    Perth  was  the  parish  of  his  birth.     It  was  main- 

•ed,  that  having  been  absent  from  Canongate  continuouslv  from  1825  to 

%7,  he  had,  under  sect.  76  of  the  Poor-law  Amendment  Act,  lost  his  residen- 

l  settleiueot  by  an  absence  of  more  than  five  years.    Held — That  he  had 

t  loet  his  settlement  in  the  parish  of  Canongate  ;  the  Lord  Justice-Clerk 

ing  of  opinion  that  the  absence  of  a  soldier  in  the  service  of  his  country, 

As  not  such  absence  as  had  the  effect  of  losing  a  settlement ;  Lord  Cowan 

fing  of  opinion  that  the  enactment  did  not  apply,  in  respect  of  the  provision 

*i  it  should  not  apply  to  parties  who  had  become  proper  objects  of  par- 

hjal  relief  previous  to  the  passing  of  the  Act  in  1845. 


COURT  OF  SESSION  (SCOTLAND), 

bcTuiw  of  the  number  of  causes  instituted  and  decided  in  the  Court  of  Session 
in  Scotland,  between  the  1st  day  of  January  1857,  and  the  1st  day  of  Janu- 
vy  I8d8,  showins;  the  number  of  causes  ready  for  judgment,  but  not  disposed 
of  at  the  last  of  these  dates  : — 

OUTER  HOUSE. 


Nanesof 
Lord*  Ov^nary. 

Number  of 

Causes 
for  the  first 

time  en- 
rolled before 
each  Lord 
Ordinar?. 

271 
328 
104 
507 
178 

Number 
of  De- 
crees in 
Absence. 

Number 
of  Final 
•  Judg- 
ments 
pro- 
nounced 
in  LiU- 
gated 
Causes. 

Number  of  Causes  ready 
for  Debate,  but  not 
heard,  with  the  Date 
when  the  first  of  these 
Causes  was  first  en- 
rolled in  the  Debate 
Roll. 

Number 

of 
Causes 
at  Avi- 
zandum. 

1.  Lord  Handystde 

2.  Lord  Benholme 

3.  Lord  Neaves    - 
1.  Lord  Ardmillan 
S.  Lord  Mackenzie 

89 
93 
43 
174 
64 

59 
116 
115 
211* 

91t 

23  -  lb  July  1857 
12-25  Nov.    „ 
33  -  20  Jan.     „ 
41  -  25  June    „ 
45  -  27  Jan.     „ 

154 

5 
3 

4 
1 
2 

1,888 

463 

592 

15 

*  Inclading  48  judgments  in  Exchequer  Causes. 

t  This  does  not  include  Final  Judgments  pronounced  by  him  in  the  Bill 
Chamber  as  Jnnior  Lord  Ordinary,  nor  does  it  include  the  nnmerons  judsments 
pronounced  and  work  done  by  huu  in  the  matters  of  petitions,  etc.,  under  the 
statute  20  and  21  Vict.,  c.  56. 
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Namber  of 

Number  of  Inci- 

Number 

Reclaim. 

dental  and  Sum- 

of Final 

Number     of     Csoses 

lug  Notes 

mary     Applica- 

Judg- 

ready for  Jndgrneo: 

presented 

tions   presented 

ments 

Nnm  . 

on  hearing  Counsd, 

against 

during  the  said 
Period,     distin- 

pro- 

1.^ UIU> 

ber  of 
Ca'ses 
Tried 

by 
Jury. 

or   otherwise,  Vila 

Judg- 

nounced 

.  the  Date  when  tb? 

ments  of 

guishing     those 

in 

first  of  such  Cause* 

Lords 

which          have 

Litigated 

was  so   readj,  srid 

Ordinary 

passed  as  Matter 

Causes, 

distinguishing  th<i4 

in  the 

of    Form    from 

without 

to  be  Tried  by  Juq  M 

course  of 

Buchashavebeen 

the  Inter- 

from such  as  are  do  1 

the  above 

followed  by  Liti- 

vention of 

to  be  so  Tried.       ■ 

Tear. 

gation. 

a  Jury. 

1 

First  Division 

191 

Form     -    604* 
Litigation     90 

226 

13 

Ordinary  120    The  1 

first  of  1 
which  1 
was  so 
Jury  -   -  —  retdj 
9Jac. 

694 

120t  1856. 

1 

Second  Division 

122 

Form     -    528* 

Litigation     67 
695 

139 

6 

Ordinary  126    The 

first  of 

whicli 

wasN 

Jury  -  -      5  ready 

6  Jul? 

131  1856,' 

*  There  are  many  cases  which,  being  of  the  nature  of  unopposed  proceedings^ 
cannot  be  classed  as  **  Litigated  Causes/'  but  which,  nevertheless,  do  not  pss 
as  matters  of  form ;  e.  ff.,  applications  for  authority  to  disentail,  or  to  grant 
feus  of  portions  of  entailed  estates,  or  to  charge  entailed  estates  with  sums  of 
money,  or  bonds  of  annual  rent ;  or  for  authority  to  apply  money  derived  from 
sales  of  portions  of  entailed  estates;  or  for  authority  to  sell  portions  of  estates 
belonging  to  pupils  or  lunatics,  or  otherwise  connected  with  the  management 
of  the  estates  of  pupils  or  lunatics.  In  these  and  similar  cases,  the  authoritj 
and  power  of  control  vested  in  the  Court  implies  an  amount  of  investigation 
and  deliberation  which  renders  necessary  in  many  cases  much  procedure  and 
discussion,  both  as  to  fact  and  law,  before  the  Court  is  fully  satisfied  that  the 
application  should  be  granted,  or,  as  sometimes  is  the  result,  should  be  refused. 
These  cases,  not  being  in  a  strict  sense  ^*  Litigated  Causes,"  are  included  in  the 
cases  returned  under  the  word  '*  Form,"  being  the  only  other  class  which  the 
statutory  schedule  affords,  although  it  would  be  altogether  incorrect  to  say  that 
they  '*  have  passed  as  matters  of  form."  The  number  of  final  judgments  pro- 
nounced in  such  cases  is  not  included  in  the  return  of  final  judgments,  these 
being  limited  by  the  statutory  schedule  to  ^*  Litigated  Causes. 

t  Besides  the  above,  there  are  two  causes  at  avizandum. 

Duncan  M'Neill,  Lord  President. 
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CRIMINAL  RESPONSIBILITY.! 

Of  the  problems  of  modern  jmispmdence,  none  perhaps  is  of  more 
theoretic  interest,  practical  importance,  and  constant  occarrence, 
than  the  question  of  Criminal  Kesponsibility. 

All  government  or  law  presupposes  the  existence  of  responsible 
beings, — the  justice  both  of  Divine  and  of  human  punishment  being 
foQuded  on  the  responsibility  of  the  offender.  An  irresponsible 
being  is  not  a  subject  for  reward  or  punishment,  in  the  proper  sense 
of  the  terms.  Yice  and  virtue,  guilt  and  innocence,  are  attributes 
of  responsible  beings  alone;  and  their  degree  is  dependent  upon  the 
degree  of  the  person's  responsibility  of  whom  they  are  predicated. 

The  moral  responsibility  of  an  agent  depends  on  his  knowledge  of 
moral  good  and  evil,  and  his  power  to  choose  the  one  and  avoid  the 
other.  Legal  responsibility  is  founded  on  the  supposition,  that  the 
mennbers  of  a  community  have  a  knowledge  of  right  and  wrong  in 
relation  to  the  laws  of  that  community,  and  are  &ee  to  act  in  con- 
sonance with  such  knowledge.  Moral  and  legal  responsibility  are, 
therefore,  alike  in  principle, — ^the  latter  being  an  application  of  the 
former  to  a  more  limitea  class  of  actions.  From  the  perfection  of 
the  Divine  system  of  government,  it  necessarily  follows  that,  under 
it,  punishment  must  always  be  exactly  proportioned,  not  only  to  the 
abstract,  bat*  also  to  the  relative,  heinousness  of  the  offence, — such 
relative  heinousness  being  dependent  on  the  responsibility  of  the 
offender. 

Human  government,  on  the  other  hand,  is  necessarily  imperfect 
in  knowledge,  deficient  in  power,  and  confined  in  jurisdiction.  It 
cannot  penetrate  into  the  recesses  of  the  offender's  mind,  and  there 
trace  the  various  mingling  elements  at  work  which  constitute  re- 
sponsibility in  its  innumerable  shades  and  degrees.  And  even  were 
it  possessed  of  this  insight,  its  deficiency  in  penal  administrative 
power,  and  the  necessary  generality  of  its  scale  of  punishment,  must 

^  Backmll  on  Criininal  Lunacy.  2d  Edition,  London,  1857.  Longman, 
Brown,  Green,  Longmans,  and  Roberts. 
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prevent  any  perfectly  exact  proportionment  of  the  penalty  to  the 
relative  heinousness  of  the  offence. 

Not  only  is  human  government  defective  in  its  means  of  acamring 
information  as  to  the  degree  of  responsibility,  and  in  its  maciiinm 
for  proportioning  the  punishment  to  the  offence,  it  is  also  confined 
in  its  jurisdiction  to  a  limited  class  of  offences. 

Its  province  is  to  restrain  and  punish  crime,  as  the  transgression 
of  its  own  law:  over  evil,  as  a  simple  breach  of  morality,  it  has  no 
jurisdiction.  Human  law  is  a  svstem  of  rules  for  the  guidance  d 
man  as  a  social  being.  It  owes  its  origin  and  its  force  to  the  fact 
of  mans*  being  the  member  of  a  community;  it  takes  cognizance, 
not  of  his  sins,  but  of  his  crimes — ^not  of  his  offences  against  God 
or  himself,  but  of  his  offences  a^inst  society. 

But  although  thus  limited  in  its  jurisdiction,  human  government, 
to  be  just,  must,  in  its  own  sphere,  be  in  accordance  with  the  Divine. 
It  must  not  command  what  morality  forbids,  nor  forbid  what  mo- 
rality commands.  In  indifferent  matters,  as  to  which  no  ezpicss 
moral  command  exists,  human  law  is  allowed  a  greater  latitude:  it 
may,  from  motives  of  policy  or  expediency,  constitute  a  crime  of 
that  which,  without  actual  legal  prohibition,  would  be  no  breacli  of 
morality. 

As  human  government  may  i^^ore  offences  not  affecting  the 
community,  and  leave  their  punishment  to  a  higher  and  more 
fitting  tribunal — as  it  may  consult  the  interests  of  society  in  creating 
a  crime,  and  affixing  to  it  a  penalty, — so  also,  in  graduating  its  scale 
of  punishments,  it  may  regard  the  effect  of  a  crime  on  society  more 
than  its  actual  moral  heinousness.  When,  however,  a  particolar 
penalty  has,  in  the  discretion  of  the  legislator,  been  attached  tot 
particular  offence,  the  question  of  the  offender's  responsibility  ibr 
that  crime  is  to  be  decided  upon  exactly  the  same  grounds,  whether 
the  offence  be  heinous  in  a  moral  view,  and  light  m  the  eyes  of  the 
law,  or  the  converse;  and  the  justice  of  the  infliction  of  the  penaltr 
in  fiill,  or  of  its  mitigation,  must  depend  on  the  degree  of  responsi- 
bility possessed  by  the  offender. 

The  law  may  regard  civil  revolt  as  a  crime  more  cravely  affecting 
the  interests  of  society  than  blasphen^y,  and  attach  to  it  a  severer 
punishment;  but  the  question  or  the  offender's  responsibility  for 
either  crime,  must  be  determined  by  exactly  the  same  principles. 

Public  policy  and  motives  of  expediency  justify  a  government  in 
regulating  its  scale  of  punishments,  to  a  certain  extent,  proportion- 
ally to  the  injurious  effects  of  crime  upon  society.  Government 
may,  however,  in  this  direction,  exceed  its  proper  and  legitimate 
limits,  and,  by  affixing  to  an  offence  against  society  a  penalty  totally 
disproportionate  to  its  moral  heinousness,  offer  violence  to  the  laws 
of  retributive  justice. 

A  penal  code  should  keep  in  view  the  principal  objects  of  punislH 
ment — its  utility  ^^in  deterring  others  from  committing  toe  lilc^ 
crime,"  and  in  tne  reformation  of  the  criminal.     The  right  of  societr 
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to  inflict  pnnishment  rests  not,  however,  on  either  of  these  its  effects. 
Human  law  has  no  right  to  punish  one  member  of  a  commnnityy 
simply  to  deter  others  rcom  crime.  Sach  punishment  would  be  the 
height  of  injustice.  Suppose,  for  instance  (a  quite  possible  case), 
that  the  punishment  of  a  really  innocent  party  would  have  the  effect 
of  a  public  warning,  and  instil  in  others  a  wholesome  dread  of  com- 
mitting the  crime  for  which  he  was  supposed  to  suffer,  can  it  be 
maintained  that,  in  such  a  case,  justice  will  permit  the  sacrifice  of 
the  innocent? 

If  punishment  is  regarded  as  simply  a  means  of  reforming  the 
criminal,  it  is  no  longer  punishment — it  is  cure.  The  true  idea 
involved  in  punishment  is  overlooked  and  lost.  And  even  assuming 
that  crime  is  a  species  of  disease,  and  that  it  should  be  repressed  by 
measures  remedial,  rather  than  penal,  it  is  difficult  to  rest  upon 
grounds  consistent  with  individual  liberty  the  right  of  society  to 
carry  out  such  a  system  of  involuntary  cure. 

The  justice  of  human  punishment  springs  from  the  same  source, 
and  rests  on  the  same  basis,  as  that  of  Divine  punishment.  It  rests 
on  retributive  justice,  an  immutable  law  of  morals.  In  the  words  of 
an  ingenious  writer  on  criminal  law: — '^The  horror  of  mind  that 
accompanies  every  gross  crime,  produceth  in  the  criminal  an  impres* 
sion  that  all  nature  is  in  arms  against  him.  Conscious  of  meriting 
the  highest  punishment,  he  dreads  it  from  the  hand  of  God  and 
from  tne  hand  of  man." 

Every  responsible  being  is  conscious,  when  he  commits  a  crime, 
that  he  deserves  punishment.  Belief  in  the  justice  of  punishment, 
as  a  direct  and  necessary  consequence  of  disobeying  conscience,  is 
as  firmly  rooted  in  man's  moral  nature,  as  that  in  the  distinction 
between  good  and  evil.  And  upon  this  universal  consciousness  of 
all  responsible  beings — this  essential  condition  of  their  responsibility 
— theJQstice  of  human  punishment  rests. 

'^La  justice,  voilk  le  fondement  veritable  de  la  peine;  I'utilit^ 
personelfe  et  sociale,  n'en  est  que  la  consequence.  ^^La  peine 
n'est  pas  juste  parce  qu*elle  est  utile  pr6ventivement  ou  corrective- 
n^ent,  mais  elle  est  utile,  et  de  Tune  et  de  I'autre  mani&re  parce 
qn^elle  est  juste."  ^^Dans  Tintelli^nce,  a  I'id^  d'injustice  correspond 
celle  de  peine;  et  quand  Tinjustice  a  eu  lieu  dans  la  sph&re  sociale 
la  ponition  meritee  doit  Stre  infligde  par  la  society."  (Cousin's 
Plato,  vol  iii.,  p.  168-9.) 

The  right  of  society  to  punish  extending  only  to  those  offences  by 
^hich  it  IS  directly  or  indirectly  injured,  two  things  must  concur  to 
justify  the  infliction  of  human  punishment — responsibility  on  the 
part  of  the  criminal,  and  injury  to  society  by  the  crime. 

A.  system  of  criminal  jurisprudence  theoretically  perfect,  would, 
after  affixing  a  penalty  to  a  crime  in  the  abstract,  mitigate  that 
penalty,  in  £e  case  of  each  particular  offender,  in  a  ratio  exactly 
pn)portioned  to  the  degree  ot  his  responsibility.  Such  perfection, 
^though  desirable,  is  not  in  practice  attainable. 
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No  haman  scale  of  punishment  could  be  adjusted  with  nice^ 
sufficient  to  meet  the  .ever-yarying  degrees  of  responsibility;  uid 
even  did  such  a  graduated  scale  exist,  no  human  court  of  jostioe 
could  rightly  apply  it  to  particular  cases.  No  two  offenders  r^aid- 
ing  the  same  punishment  with  equal  dread  or  dislike,  the  penalty 
would  require  to  be  proportioned,  not  only  to  the  criminars  respon- 
sibility, but  also  to  his  leelings  as  to  different  kinds  of  jpunishment. 
Such  graduated  nicety  of  justice  is  practically  unattainaole.  Legis- 
lation must,  therefore,  of  necessity  set  up  general  land-marks- 
extremes,  under  one  or  other  of  which  intermediate  cases  are  to  be 
classed. 

Justice,  however,  demands  that  law  shall  establish,  on  true  aod 
scientific  principles,  its  rules  for  determining  criminal  responsibilitj) 
and  shall  secure  the  right  application  of  tnese  rules,  by  affording 
their  administrator  the  k)est  attainable  information  as  to  the  facts 
of  the  case  to  which  they  are  to  be  applied. 

The  desirability  of  an  improvement,  in  these  respects,  in  the  jniis- 
prudence  of  our  own  andf  the  sister  country,  has  been  felt  and 
acknowledged :  the  means  by  which  the  practical  working  of  an 
improved  system  may  be  secured^  have  yet  to  be  discovered. 

Although  medico-psychological  research  has  in  modem  times 
produced  substantial  results  in  the  department  of  the  physician,  and 
the  comparative  success  that  has  attended  the  improved  system 
of  treatment  of  morbid  affections  of  the  mind,  is  imdeniable  evi- 
dence of  progressive  knowledge ;  yet  the  law  has  refused  to  alter  its 
pre-existent  rules,  or  modify  their  inflexibility  by  these  discoveries 
of  modern  science. 

The  law  refuses  to  recognise  the  various  forms  and  degrees  of 
mental  disorder,  and  corresponding  degrees  of  responsibility. 

It  also  retains  tests  of  responsibility  and  definitions  of  insanity, 
which  medical  research  has  pronounced  to  be  always  insufficient, 
and  often  delusive. 

The  law  regards  only  two  states  of  mind — sanity  and  insanity; 
only  two  degrees  of  responsibility — its  existence  in  a  perfect  fonnt 
or  its  total  extinction.  This  riue,  although  in  all  cases  theoreti- 
cally incorrect,  is,  in  the  two  extremes  of  ordinary  mental  health 
and  great  mental  disorder,  practically  sufficient  for  the  guidance 
of  a  court  of  law.  Although  no  man  has  so  perfect  a  knowledge 
of  right  and  wrong  in  relation  to  the  laws  of  a  community,  and 
such  perfect  freedom  of  will,  as  to  create  in  him  a  perfect  re- 
sponsibility ;  yet,  in  the  ordinary  case,  knowledge  and  firee-will  exist 
sufficient  to  render  him  generally  responsible  for  his  actions.  While 
he  is  in  this  state,  therefore,  courts  of  law  have  little  difficulty  in 
deciding  upon  his  responsibility.  In  the  extreme  forms  of  insanity^ 
also,  the  law  is  practically  correct  in  regarding  the  individual  as 
wholly  irresponsible,  although,  in  point  of  fact,  even  in  these  cases, 
however  weak  the  mind,  and  however  impaired  the  power  of  will; 
perfect  negation  of  either  can   never  be  predicated:    the  most 
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imbecOe  of  idiots,  and  the  most  farions  of  madmen,  still  retaining 
the  attribute  of  responsibility,  but  to  an  extent  uncognisable  by 
law.  Between  these  two  hypothetical  extremes  of  perfect  mental 
health  and  total  extinction  of  the  faculties,  there  exist  innumerable 
conditions  of  disease,  and  corresponding  shades  and  degrees  of 
responsibility.  One  of  the  grand  problems  of  criminal  jurispru-> 
dence,  is  to  establish  in  this  debateable  territory  the  empire  of  truth 
aod  justice. 

The  meaning  of  health  and  disease,  as  the  terms  are  used  ordi- 
narily, is  at  once  understood. 

It  would,  nevertheless,  be  a  fruitless  task  to  attempt  a  scientific 
definition  of  these  states,  with  reference  to  the  physical,  moral,  or 
intellectual  nature  of  man.  The  physician  pronounces  one  man  to 
be  in  a  state  of  general  health,  another  to  be  labouring  under  dis- 
ease; in  the  one  case,  he  tells  us  the  physical  functions  are  properly 
pertbrmed,  in  the  other  improperly.  He,  however,  uses  these  terms 
only  in  a  relative  sense:  he  cannot  trace  the  minute  gradations 
between  the  one  state  and  the  other,  and  therefore  classes  many 
intermediate  stages  under  one  or  other  of  the  two  extremes.  With- 
oQt  entering  into  the  discussion  of  the  question,  whether  mental 
disease  is  a  concomitant  and  result  of  the  connection  of  mind  with 
body,— a  question  upop  which  much  discussion  has  thrown  little 
light, — ^the  fact  is  indisputable,  that  physical  health  has  not  more 
shades  and  degrees  than  intellectual  and  moral.  Perhaps  no  two 
individuals  have  an  equal  power  of  discrimination,  ana  an  equal 
fireedom  of  will.  The  proverbial  philosophy  of  almost  every  coun- 
try is  an  exponent  of  the  fact,  that  no  human  mind  is,  on  all  points, 
in  a  perfect  state  of  sanity. 

Lord  Campbell,  in  1843,  said  in  the  House  of  Lords,  ^^I  have 
heard  Dr  Haslam  say  repeatedly,  and  he  would  have  been  ready  to 
proTe,"  '^  not  that  there  were  many  who  were  more  or  less  insane,  or 
ttiat  all  of  us  had  been  insane  at  one  period  of  our  lives,  but  that 
ve  all  were  insane." — (Hansard,  3d  series,  vol.  Ixvii.,  p.  741.) 

Upon  this  fact,  that  mental  health  and  disease  are  states  merely 
comparative,  that  there  is  no  definite  line  of  demarkation  between  the 
one  state  and  the  other,  all  just  views  of  criminal  responsibility  must 
be  founded.  The  law  of  Scotland,  however,  ignores  the  existence  of 
such  partial  mental  disorder,  and,  as  stated  by  Baron  Hume  (vol.  i., 
P;  36),  it  requires,  ^^  for  the  purpose  of  a  defence  in  law,  that  the 
disorder  amount  to  an  absolute  aberration  of  reason,  ^ut  continua 
mentis  alienatione,  omni  intellect  u  careat.'"  In  the  words  of  Lord 
Justice-Clerk  (Hope),  (Gibson,  H.  Brown  356,)  "the  individual 
niust  be  bereft  of  reason ;  there  must  be  an  absolute  destruction  of 
reason."  This  rule  of  our  law,  which  contemplates,  in  determining 
^n  offender's  responsibility,  only  two  states — perfect  possession  or 
total  deprivation  of  the  mental  faculties,  is  false  in  principle,  and 
totally  mapplicable  to  the  great  proportion  of  actually  occurring 
cases  in  which  sanity  is  called  in  question.     Such  an  inflexible 
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line  of  distinction^  having  no  existence  in  nature,  can,  in  its  applica- 
tion, be  productive  of  nothing  bat  injustice,  and  chance  must  in 
great  measure  decide  whether  a  criminal  only  partially  rei^Dsible, 
and  therefore  not  amenable  to  the  infliction  of  the  penalty  in  full, 
shall  be  subject  to  punishment  undeserved  in  amount,  or  shall  en- 
tirely escape.  But  not  only  is  the  legal  theory  of  insanity  as  a 
mental  state  hypothetical  and  unsound,  but  the  legal  tests  by  which 
disease  is  determined,  are  to  a  certain  extent  unsupported  by  scientific 
observation,  and  in  opposition  to  the  opinions  of  tnose  who  have  de- 
voted time  to  the  study,  and  acquired  experience  in  the  treatment 
of  mental  disorders. 

If  possible,  it  might  be  desirable  that,  as  regards  responsibility, 
some  fixed  test  of  unsoundness  of  mind  should  be  established;  but, 
from  the  innumerable  shapes  and  phases  which  mental  derangement 
assumes,  no  such  abstract  definition  of  insanity  can  be  laid  down. 

From  the  inconsistency  of  the  verdicts  returned  by  English  juiieS) 
in  cases  where  the  defence  of  insanity  was  attempted  to  be  set  ap^ 
public  attention  was  directed  to  the  determination  of  the  principles 
upon  which  insanity,  in  its  relation  to  responsibility,  afibrds  a  legal 
exemption  from  punishment.  In  1843,  after  the  result  of  M^Naugl- 
ten's  trial,  which  presented  in  its  issue  so  striking  a  contrast  to  that 
of  Bellingham,  although  the  ofiFence  in  both  cases  had  been  similar) 
and  committed  under  almost  exactly  similar  circumstances,  tbe 
House  of  Lords,  dissatisfied  with  the  unsettled  state  of  matten  pi^ 
pounded  to  the  English  judges  the  following  questions,  in  relatioo 
to  the  law  respecting  alleged  crimes  committed  by  persons  afflictoii 
with  insane  delusion. 

Lord  Chief-Justice  Tindal  expressed  the  unanimous  opinion  (i' 
the  Judges  (with  the  exception  ot  Maule,  J.)  as  follows: — 

*^  My  Lordgy  Her  Majesty's  Judges,  with  the  exception  of  Mr  Justice  Maiik^ 
who  has  stated  his  opinion  to  your  Lordships,  in  answering  the  questious  pro- 
posed to  them  by  your  Lordships'  house,  think  it  right,  in  the  first  place,  to 
state,  that  they  have  forborne  entering  into  any  particular  discusaon  n^ 
these  questions,  from  the  extreme  and  lumost  insuperable  difficulty  of  applying 
those  answers  to  cases  in  which  the  &cts  are  not  brought  judicially  before  thep- 
The  facts  of  each  particular  case  must  of  necessity  present  themselves  wit^ 
endless  variety,  ana  with  every  shade  of  difference  in  each  case,  and  as  it  i-' 
their  duty  to  declare  the  law  upon  each  particular  case,  on  facts  proved  before 
them,  and  after  hearing  argument  of  counsel  thereon,  they  deem  it  at  opce 
impracticable,  and  at  the  same  time  dangerous  to  the  administration  of  justice. 
if  it  were  practicable,  to  attempt  to  make  minute  applications  of  the  principle 
involved  in  the  answers  given  oy  them  to  your  Lordships'  questions. 

'<  They  have,  therefore,  confined  their  answers  to  the  statement  of  that  wbidi 
they  hold  to  be  the  law  upon  the  abstract  questions  proposed  by  your  Lor^* 
shijps ;  and  as  they  deem  it  unnecessary,  in  this  peculiar  case,  to  deliver  their 
opinions  seriatim,  and  as  all  concur  in  the  same  opinion,  they  desire  w  to 
express  such  their  unanimous  opinion  to  your  Lordships. 

^  The  first  question  proposed  by  your  Lordships  is  this, '  What  is  the  b^ 
respecting  alleged  crimes  committed  by  persons  afflicted  with  insane  delosoi^ 
in  respect  of  one  or  more  particuli^  subiects  or  persons;  as,  for  instance,  wbero 
at  the  time  of  the  commission  of  the  aUeged  crime  the  accused  knew  be  wis 
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actiog  oontnuy  to  law,  but  did  the  act  complained  of  with  a  view,  under  the 
inflaenoe  of  insane  delanoB)  of  redresedng  or  revenging  eome  supposed  grievance 
or  injury,  or  of  producing  some  supposed  public  benefit  ? ' 

**  Id  answer  to  which  question,  assuming  that  your  Lordships'  inquiries  are 
confined  to  those  persons  who  labour  under  such  partial  delusions  only,  and 
are  not  in  other  respects  insane,  we  are  of  opinion,  that,  notwithstanding  the 
party  accused  did  the  act  complained  of  with  a  view,  under  the  influence  of 
insane  delusion,  of  redressing  or  revenging  some  supposed  grievance  or  injury, 
or  of  producing  some  public  benefit,  he  is  nevertheless  punishable,  according 
to  the  nature  of  the  crime  committed,  if  he  knew  at  the  time  of  committing 
sQch  crime  that  he  was  acting  contrary  to  law,  by  which  expression  we  under- 
stand your  Lordships  to  mean  the  law  of  the  land. 

"  Yonr  Lordships  are  pleased  to  inquire  of  us,  secondly, '  What  are  the  pro- 
per  questions  to  be  submitted  to  the  jury,  where  a  person  alleged  to  be  afflicted 
with  insane  delusion  respecting  one  or  more  particular  subjects  or  persons  is 
charged  with  the  commission  of  a  crime  (munier,  for  example),  and  insanity 
18  set  ap  as  a  defence  T  And  thirdly,  '  In  what  terms  ought  the  question  to 
be  left  to  the  jury  ss  to  the  prisoners  state  of  mind  at  the  time  when  the  act 
was  committed  1 '  And  as  these  two  questions  appear  to  us  to  be  more  con- 
yeniently  answered  together,  we  have  to  submit  our  opinion  to  be,  that  the 
JQnr  ought  to  be  told  in  all  cases  that  every  man  is  to  be  presumed  to  be  sane, 
and  to  possess  a  sufficient  degree  of  reason  to  be  responsible  for  his  crimes, 
Qstil  the  contrary  be  proved  to  their  satisfaction ;  and  that  to  establbh  a  de- 
fence on  the  ground  ox  insanity  it  must  be  dearly  proved,  that  at  the  time  of 
the  committing  of  the  act,  the  party  accused  wss  labouring  under  such  a  defect 
of  reason,  from  disease  of  the  mind,  as  not  to  know  the  nature  and  quality  of 
the  act  he  was  doing,  or,  if  he  did  know  it,  that  he  did  not  know  he  was  doing 
what  was  wrong.  The  mode  of  putting  the  latter  part  of  the  question  to  t& 
jury  on  these  occasions  has  generally  been,  whether  the  accused  at  the  time  of 
doing  the  act  knew  the  difierence  between  right  and  wrong ;  which  mode, 
thoDgh  rarely,  if  ever,  leading  to  any  mistake  with  the  jury,  is  not,  as  we  con- 
ceire,  so  accurate  when  put  generally,  and  in  the  abstract,  as  when  put  with 
leference  to  the  party's  knowledge  of  right  and  wrong  in  respect  to  the  very 
•et  with  which  he  is  charged.  If  the  question  were  to  be  put  as  to  the  know- 
ledge of  the  accused,  solely  and  exclusively  with  reference  to  the  law  of  the  land, 
it  might  tend  to  confound  the  jury,  by  inducing  them  to  believe  that  an  actual 
knowledge  of  the  law  of  the  land  was  essential  in  order  to  lead  to  a  conviction ; 
whereas  the  law  ia  administered  upon  the  principle  that  every  one  must  be 
taken  conclusively  to  know  it,  witnout  proof  that  he  does  know  it.  If  the 
accused  was  conscious  that  the  act  was  one  which  he  ought  not  to  do,  and  if 
that  act  was  at  the  same  time  contrary  to  the  law  of  the  land,  he  is  punishable; 
and  the  usual  course  therefore  has  been,  to  leave  the  question  to  the  jury, 
whether  the  party  accused  had  a  sufficient  degree  of  reason  to  know  that  he 
was  dom^  an  act  that  was  wrong ;  and  this  course  we  think  is  correct,  accom- 
panied with  such  observations  and  explanations  as  the  circumstances  of  each 
particular  case  may  require. 

" The  fourth  question  which  your  Lordships  have  proposed  to  us  is  this: — 
*lf  a  person  under  an  insane  delusion  as  to  existing  facts  commits  an  offence  in 
consequence  Uiereof,  is  he  thereby  excused  ? '  To  which  question  the  answer 
must  of  course  depend  on  the  nature  of  the  delusion ;  bu^  making  the  same 
ttaumption  aa  we  did  before,  namely,  that  he  labours  under  such  partial  delu- 
sion only,  and  is  not  in  other  respects  insane,  we  think  he  must  be  considered 
in  the  same  situation  as  to  responsibility,  as  if  the  facts  with  respect  to  which 
the  delusion  exists  were  real. 

**  For  example,  if  under  the  influence  of  his  delusion  he  supposes  another 
o^an  to  be  in  tne  act  of  attempting  to  take  away  his  life,  and  he  lulls  that  man, 
aa  he  supposes,  in  self-defence,  he  would  be  exempt  from  punishment.  If  his 
deloaion  was  that  the  deceased  had  inflicted  a  serious  injury  to  his  character 
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and  fortune,  and  he  killed  him  in  revenge  for  such  supposed  injuxy,  he  would 
be  liable  to  punishment. 

'*  The  question  lastly  proposed  by  your  Lordships  is : — ^  Can  a  medical  man 
conyersant  with  the  disease  of  insanity,  who  never  saw  the  prisoner  previouslj 
to  the  trial,  but  who  was  present  during  the  whole  trial  and  the  examiD8tii» 
of  all  the  witnesses,  be  asked  his  opinion  as  to  the  state  of  the  prisoner's  miDd 
at  the  time  of  the  commission  of  the  alleged  crime,  or  his  opinion  whether  tbe 
prisoner  was  conscious  at  the  time  of  doing  the  act  that  he  was  acting  contni; 
to  law,  or  whether  he  was  labouring  under  any  and  what  delusion  at  the  time!* 
In  answer  thereto,  we  state  to  your  Lordships,  that  we  think  the  medical  maO) 
under  the  circumstances  supposed,  cannot  in  strictness  be  asked  his  opinion  ii 
the  terms  above  stated,  because  each  of  those  questions  involves  the  deteruBm&> 
tion  of  the  truth  of  the  facts  deposed  to,  which  it  is  for  the  jury  to  decide,  and 
the  questions  are  not  mere  questions  upon  a  matter  of  science,  in  which  caa 
such  evidence  is  admissible,  but  where  the  facts  are  admitted,  or  not  dispute^ 
and  the  question  becomes  substantially  one  of  science  only,  it  may  be  conn*] 
nient  to  allow  the  question  to  be  put  in  that  general  form,  though  the  aaoi 
cannot  be  insisted  on  as  a  matter  of  right." 

In  the  case  of  Gibson  Hi.  Brown,  355),  these  opinions  were  stated 
by  the  Lord  Jostice-Clerk  (Hope)  ^^  to  express  the  law  of  ScotlaD^ 
as  well  as  that  of  England,  on  the  matter. 

The  answers  to  the  first  and  third  of  these  questions  seem  tobii 
to  a  certain  extent  inconsistent  and  contradictory.  In  the  answer 
to  the  first,  the  law  is  stated  to  be,  that  if  the  accused  knew  he  wtf 
acting  contraiy  to  the  law  of  the  land,  although  with  a  view,  under 
the  influence  of  insane  delusion,  of  redressing  some  supposed  grie^i 
ance,  or  of  producing  some  supposed  benefit,  he  is  nevertielesf 
liable  to  the  punishment  afiSxed  to  the  ofience.  In  the  answer  ti-i 
the  third  question,  it  is  said,  ^^  If  the  accused  was  conscious  that  tbl' 
act  was  one  which  he  ought  not  to  do,  and  if  that  act  was  at  the  santf 
time  contrary  to  the  law  of  the  land,  he  is  punishable." 

These  two  statements  are  very  dififerent, — the  first  declaring  ^ 
those  to  be  punishable  as  responsible  agents  who,  under  the  inflo* 
ence  of  some  imaginary  necessity  superior  to  human  law — as,  for 
instance,  an  insane  belief  in  a  Divine  command,  or  a  supreme  moral 
duty, — commit  an  act  which,  while  they  know  it  to  be  in  opposition 
to  tlie  law  of  the  land,  they  believe  to  be  in  obedience  to  a  power 
superior  to  that  law;  the  second  holding  those  only  to  be  punish- 
able, who  commit  an  act  which  they  feel  to  be  wrong,  and  wliicb 
act  is  contraiy  to  the  law.  The  first  of  these  rules,  it  carried  inta 
efiect,  would  be  productive  of  most  cruel  injustice;  and  the  miserable 
victim  of  a  delusion,  who,  believing  himself  like  the  patriarch  to  be 
under  a  Divine  command,  sacrifices  his  child  in  obedience  to  it) 
although  against  his  own  natural  feelings,  would,  instead  of  arousing 
that  pity  and  sympathy  which  his  misfortunes  demand,  receive  the 
doom  of  a  common  murderer.  An  instance  of  such  a  delusion  i^^ 
narrated  by  a  late  writer^: — "  A  poor  woman,  imbued  with  the  sen- 
timents of  piety  and  maternal  afiection,  sufibcated  her  two  children 
between  pillows,  because  she  had  been  told  by  the  Holy  Ghost  to  do 
so,  in  order  that  they  might  inherit  the  kingdom  of  heaven."   "  In  the 

1  BuckniU  on  Criniinal  Lunacy,  p.  63. 
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sutter  of  her  ofience,  she  belieTed  that  she  performed  a  righteous 
eed;  she  knew,  indeed,  that  she  was  transgressing  the  laws  of  men, 
at  what  were  they  in  comparison  with  the  direct  mandate  of  the 
lost  EKgh  ?  "  Can  it  be  maintained  that  one  so  miserably  deluded 
I  a  responsible  agent,  or  a  subject  for  punishment? 
In  these  opinions  of  the  judges,  an  important  distinction  is  taken 
?tween  knowledge  of  right  and  wrong  in  the  abstract,  and  know- 
dge  of  right  and  wrong  with  respect  to  the  particular  act  charged. 
I  England,  this  distinction  seems  previously  to  have  been  over- 
dked.  Its  importance,  however,  has  always  been  recognised  in 
sotland.  Baron  Hume  (i.  36,  37)  uses  the  most  cogent  arguments 
'  prove  that  ^'  it  is  only  in  the  special  sense,  as  relative  to  the 
sticalar  thing  done,  and  the  condition  of  the  man's  belief  and 
Mscioasness  on  that  occasion,  that  an  inquiry  concerning  his  in- 
I%ence  of  moral  good  or  evil  is  material  to  the  issue  of  his  trial." 
The  answer  to  the  fourth  question  presents  a  seemingly  simple 
lotion  to  a  very  difficult  problem. 

When  a  party,  acting  under  the  influence  of  an  insane  delusion, 
iminits  an  act  contrary  to  law,  his  responsibility  for  that  act  (say 
M  judges)  is  to  be  judged  of  as  if  the  lacta  with  respect  to  which 
ie  ddosion  exists  were  real.  If  the  law  would  have  excused  the 
ot  had  the  delusive  motive  been  real,  the  offender  acting  under  its 
iflaenoe  is  to  be  absolved;  if  the  law  does  not  regard  such  motive 
I  an  exculpation,  he  is  to  be  punished.  This  rule  would  be  just 
id  unexceptionable,  did  such  a  partial  delusion  exist  as  to  leave  the 
oty  the  full  and  free  exercise  of  his  judgment  and  will  in  acting 
N>n  the  imaginary  grounds  it  supplies. 

Such  a  case,  however,  has  no  existence  in  reality.  Insanity  is 
bjective,  not  objective ;  it  is  a  disease  of  the  mind  itself,  and  any 
lusion  on  a  particular  point  is  not  a  thing  apart  from  the  healthy 
ind,  but  merely  a  manifestation  of  diseased  mental  action.  Where 
lanity  manifests  itself  in  this  form  of  insane  delusion,  it  is  utterly 
ipoasible  to  determine  satisfactorily  that  the  delusion,  and  the  acts 
at  fcdlow  upon  it,  are  not  linked  together  by  a  deranged  mental 
Dcess,  however  indirect  and  unapparent. 

Moral  insanity,  as  defined  by  I'richard,  consists  ^^in  a  morbid 
rversion  of  the  natural  feelings,  affections,  inclinations,  tempers, 
bits,  and  moral  dispositions,  without  any  notable  lesion  oi  the 
tellect,  or  knowing  and  reasoning  faculties,  and  particularly  with- 
it  any  maniacal  hallucination." 

The  existence  of  this  species  of  insanity  is  not  recognised  by  the 
w  of  England  as  affording  an  exemption  from  punishment. 
The  Lord  Justice-Clerk  enunciated  the  same  doctrine  as  the  law 
>  Scotland,  in  his  charge  to  the  jury  in  the  case  of  Smith,  Jan. 
855  (Irvine,  ii.  691).  "The  law  (said  he)  does  not  for  one  moment 
)ontenance  the  notion  of  moral  insanity,  which  is  largely  written 
'and  treated  by  numerous  authors — that  is  to  say,  what  they  call 
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irresistible  impulses,  by  which  a  man  is  driven  into  crime,  while  it 
is  not  proved  that  his  reason  is  destroyed." 

While  the  law  thus  refuses  to  entertain  the  defence  of  moral  in- 
sanity, the  observations  of  those  who  have  devoted  themselves  to 
the  study  of  morbid  affections  of  mind  would  seem  to  establish  its 
existence.  The  records  of  lunatic  asylums  prove  that  a  venr  large 
per-centage  of  cases  of  undoubted  insanity  are  the  result  of  moral 
causes;  and  there  seems  to  be  no  good  ground  for  denying  that- 
derangement  of  the  moral  powers  may  exist,  unaccompanied  by  anv 
marked  or  perceptible  affection  of  the  understanding. 

On  the  part  of  medical  observers,  there  is  almost  unanimity  in  the 
belief  of  the  reality  of  this  species  of  insanity,  in  which  the  partj 
affected,  although  aware  of  the  sinful  and  criminal  nature  of  tlie 
act,  and  regarding  it  with  abhorrence,  is  impelled  by  an  irresistib!^ 
impulse  to  its  commission. 

In  the  United  States,  moral  insanity  is  recognised  as  a  le^ 
ground  of  responsibility,  "the  present  tendency  oi  judicial  practice 
there  being,  when  the  defence  of  monomania  is  set  up,  to  tell  t^ 
jury  that,  if  they  believe  that  the  act  was  committed  under  an 
involuntary  and  uncontrollable  insane  impulse,  the  defendant  is  eo* 
titled  to  an  acquittal,  on  this  particular  ground."^ 

In  support  of  this  notion,  many  American  cases  might  be  ad- 
duced. An  instance  of  such  an  acquittal  is  recorded  in  the  case^ 
U.S.  v.  Hewson  (7  Bost.  Law  Rep.  361),  in  which  Judge  Stot? 
refused  to  allow  the  conviction  of  a  young  woman,  who,  in  a  fit « 
puerperal  mania,  threw  her  infant  overboard  a  vessel,  though  sift 
was  perfectly  conscious  of  the  enormity  of  the  act. 

Where,  as  in  the  late  case  of  Walker  (Dec.  1857),  a  crime  op 
posed  to  all  the  feelings  of  humanity  is  committed  without  a  motivfi 
conceivable  by  a  sane  agent,  would  it  not  be  well  to  consider,  belbrt 
the  last  punishment  of  tue  law  is  carried  into  effect,  whether  the  pos^ 
sibility  of  the  offence  having  been  committed  under  such  a  blini 
uncontrollable  impulse  should  relieve  from  complete  responsibility: 

From  the  unity  of  the  human  mind,  it  follows  of  necessiir, 
that  if  one  set  of  functions  be  deranged,  the  others  caDD<^ 
retain  a  perfectly  healthy  action.  "  It  is  contrary,"  says  Scliiir- 
mayer,"  "  to  all  received  psychological  theories,  to  suppose  that  t 
particular  passion  or  moral  relation  can  become  depraved,  without 
an  intellectual  inflection  to  some  extent  corresponding."  In  th^ 
words  of  Lord  Brougham,  "  That  being  or  object  which  is  called 
mind,  if  unsound  in  one  point,  is  unsound  in  every  respect,  so  Ion 
as  that  which  causes  the  unsoundness  exists  in  the  mind."  The 
reason  and  intellectual  powers  of  a  party  affected  by  moral  insanity 
may  be  apparently  sound  and  unaffected,  but  this  must  be  only  in 
appearance, — the  non-detection  of  intellectual  derangement  beioi: 
accounted  for  by  the  impossibility  of  direct  observation  of  the  work 

*  Wharton  and  StDle's  Med.  Jur.,  p.  147. 
'  Qerlcht  Medicin,  Erlangen,  1850,  sect.  549. 
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iiig  of  the  mental  functions.  Only  in  this  view  of  the  case  can  the 
theoiy  of  moral  insanity  be  supported.  In  practice^  however,  from 
the  difficulty  of  detecting  slight  intellectual  aberration,  although 
present,  clear  proof  of  the  existence  of  moral  derangement  taking 
the  form  of  an  uncontrollable  impulse,  should  be  held  per  se  to 
impair  responsibility. 

In  all  cases  where  insanity  constitutes  the  defence,  the  point  of 
most  importance,  and  the  one  most  difficult  to  ascertain  satisfactorily, 
is  the  actual  state  of  the  accused's  mind  at  the  time  of  committing  the 
offence.  The  medical  profession  and  the  legal  differ  in^opinion  as  to 
who  the  parties  are  best  qualified  to  determine  this  point.  The  law 
regards  this  as  a  question  tor  a  jury  to  decide,  taking  into  considera- 
tion the  sufficiency  of  the  whole  evidence  that  has  been  laid  before 
them.  The  Lord  Justice-Clerk  told  the  jury  in  the  case  of  Gibson, 
"lou,  as  a  jury,  are  entitled  to  exercise  your  own  judgment;  and, 
rely  upon  it,  the  decision  at  which  you  arrive  will  be  nearer  the 
truth  than  that  of  any  body  of  medical  witnesses."  This,  perhaps, 
placed  the  duty  of  a  jury  in  too  strong  a  light;  for,  although  it  is  no 
floubt  true  that  the  definitions  of  insanity  given  by  medical  writers 
*re  speculative  and  varying,  and  that  difference  of  opinion  often 
does  exist  among  medical  men  on  the  sanity  of  an  individual,  yet 
•he  question  is  not,  whether  those  who  have  by  study  and  observa- 
tion acquired  a  knowledge  of  mental  disease  may  fall  into  mistake,  but 
whether  men  possessed  of  such  knowledge  are  in  general  less  liable 
to  err  than  a  common  jury,  who  have  never  devoted  attention  to  the 
fiihject. 

To  prove  that  the  verdicts  of  juries,  in  determining  insanity,  are 
oiten  irreconcilable,  it  is  unnecessary  to  refer  to  the  English  cases; 
the  two  leading  cases  in  the  law  of  Scotland  (Gibson,  Dec.  1844, 
^^i  Smith,  Jan.  1855)  offering  a  very  striking  example  of  such 
"iconsistency. 

Insanity  may  be  pled  in  bar  of  trial,  as  a  defence  against  the 
charge,  or  in  bar  of  execution  of  sentence. 

In  the  first  and  last  of  these  cases,  the  actual  presence  of  insanity 
at  the  date  of  its  being  pled  is  the  point  to  be  determined. 

"  here  insanity  is  urged  as  a  defence  against  the  charge,  the 
^tiestion  for  the  jury  to  try  is,  whether  the  party  was  insane,  and 
therefore  irresponsible,  at  the  time  of  committing  the  act  charged. 
'Medical  writers  strongly  object  to  this  question  being  left  to  a  jury, 
and  urge  "  the  necessity  of  discovering  some  more  fitting  tribunal 
fo  decide  upon  the  delicate  question  of  insanitv,  than  that  rough 
ptrument  of  justice"  (Bucknill,  p.  120).  C'est  aux  lumieres  et  & 
'a  probity  des  m^ecins  que  doit  etre  exclusiveinent  reserve  le  droit 
«^  j^r  chaque  espice  ae  alienation  mentale  (Med.  Leg.  Orfila,  i. 
^)*  These  objections  apply  only  to  the  misuse  of  jury  trial ; 
"Realise,  if  rightly  directed,  the  jury  will  be  guided  in  commg  to  a 
Jerdict  by  the  evidence  of  professional  men.  In  questions  of  this 
^^nption,  as  in  others  requiring  peculiar  knowledge  and  expe- 
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lience,  and  not  lying  within  the  scope  of  ordinary  observation,  the 
opinion  of  those  who  possess  sach  experience  is  part  of  the  law,  and 
snoold  influence  the  aecision  of  the  jnry.  It  is  to  be  regretted  that 
medical  witnesses  should  (as  sometimes  happens)  forget  the  impar- 
tial position  which  it  is  theirs  to  occupy,  ana  attach  themselTes  too 
strongly  to  the  case  either  of  the  prosecutor  or  of  the  accused.  This 
would,  perhaps,  be  remedied  by  the  Court  itself  appointing  medical 
examiners,  who  as  amid  curies  might  deliver  an  unbiassed  opinion, 
and  one  to  which  greater  weight  would  attach.  From  the  fact  of 
their  being  selected  by  the  Court,  the  jury  would  have  full  confi- 
dence in  their  professional  experience  and  ability. 

The  English  judges  gave  it  as  their  opinion,  that  where  the  facts 
are  admitted  or  not  disputed,  and  the  question  as  to  the  state  of  the 
prisonei^s  mind  becomes  substantially  one  of  science  only,  it  may  be 
convenient  to  allow  it  to  be  put  in  the  general  form,  though  the 
same  cannot  be  insisted  on  as  a  matter  of  right.  It  is  competent 
by  the  law  of  Scotland,  to  ask  the  opinion  of  a  medical  witness  as 
to  the  sanity  of  the  accused,  upon  a  hypothetical  state  of  the  facts. 
In  America,  the  usual  practice  is  to  put  the  question  to  the  profes- 
sional witness,  who  has  attended  the  whole  trial,  and  heard  tne  tes- 
timony of  the  other  witnesses  as  to  the  facts  and  circumstances  of 
the  case,  in  this  form: — ^'  If  the  symptoms  and  indications  testified 
to  by  the  other  witnesses  are  proved,  and  if  the  jury  are  satisfied  of 
the  truth  of  them,  whether,  in  their  opinion,  the  party  was  insane, 
and  what  was  the  nature  and  character  of  that  insanity;  what  state 
of  mind  did  they  indicate;  and  what  they  would  expect  would  be 
the  conduct  of  such  a  person  in  any  supposed  circumstances." 


THE  NEW  STATUTE  LAW. 

THE  BEQISTRATION  OF  LEASES  ACT. 
III.   EFFECT   OF  BEGI8TBATI0N   (continued). 

The  direct  efiFects  produced  upon  a  lease  bv  re^stration  under  this 
Act,  were  considered  in  last  article.  The  cnanges  thus  made  in  the 
nature  of  the  right  will  necessarily  afifect  other  rights,  when  thej 
come  into  competition  with  it.  Several  of  the  most  important  of 
these  indirect  enects  of  registration  will  be  considered  in  tne  follow- 
ing cases : — 

Case  1.  If  a  lease,  not  protected  by  the  Act  1449^  but  valid 
against  the  granter  and  his  heirs,  and  followed  by  possession,  should 
come  into  competition  with  a  subsequent  lease  which  has  been  re- 
corded, which  would  be  preferable?  In  this  case,  the  proprietor,  not 
being  feudally  divested  by  the  first  lease,  would  have  a  sufficient 
title  to  grant  the  second ;  and  the  registration  of  the  second  would 
be  equivalent  to  the  possession  on  the  first.  There  would  thus, 
while  the  granter  or  his  heirs  remained  proprietors  of  the  lands,  be 
two  equally  good  leases,  each  followed  by  possession.     The  tenant 
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ocler  the  first  lease  might  plead,  that  the  recent  statute  does  not 
laike  a  lease  a  real  right  on  its  being  recorded,  but  merely  eives  it 
neof  the  privileges  of  a  real  right,  viz.,  validity  against  smgalar 
ocoessors, — that  section  16  gives  to  registration  the  effect  which 
vonid  have  followed  from  possession  at  that  its  date,  but  no  more, 
--that  the  effect  of  prior  possession  must  be  held  equal  to  prior  re- 
istration, — that  on  the  lands  passing  to  a  singular  successor,  the 
older  of  the  recorded  lease  may  derive  advantage  from  registration, 
3 1  not  till  then.  The  holder  of  the  recorded  lease,  on  the  other  hand, 
igbt  plead, — that  the  proprietor  of  the  lands  having,  at  the  time 
granting  that  lease,  a  perfect  feudal  right,  unburdened  with  any 
aaes  protected  by  the  statute  of  1449,  his  lease  was  a  good  title  to 
osaess,  and  that  registration  completed  his  right,  makmg  it  a  real 
orden  on  the  lands, — ^that  his  tenant-right  was  as  valid  as  the  right 
r  property  in  a  disponee  infeft,  and  that,  in  respect  of  it,  he  was 
singular  successor,  not  bound  to  recognise  the  former  lease, — that 
is  ri^t  being,  by  this  statute,  effectual  against  a  prior  disponee 
'itfa  mfeftment  subsequent  to  the  date  of  the  registration  of  the 
3aae,  it  must  be  equallv  effectual  against  one  holding  an  inferior 
^i  personal  right,  such  as  a  lease  unprotected  by  the  Act  1449. 
iVe  are  inclinea  to  think,  that  the  argument  of  the  tenant  under 
be  prior  unrecorded  lease  should  prevail.  The  statute  should  not 
« extended  beyond  its  terms,  and,  according  to  these,  it  does  no 
loie  than  make  certain  leases  permanent  and  binding  on  successors 
'lo  do  not  represent  the  grantor.  We  axe  not  to  infer,  that  be- 
luse  these  leases  are  made  effectual  against  singular  successors, 
i€y  must  be  held  to  be  real  rights,  and  so  effectual  as  real  rights 
gainst  all  and  sundry.  The  construction  which  long  custom  has  put 
n  the  Act  1449,  cannot  be  applied  to  the  terms  of  a  new  Act.  We 
3ink,  therefore,  that  while  tne  lands  let  remain  with  the  granter 
nd  his  heirs,  both  leases  should  be  regarded  as  personal  contracts, 
nd  that  on  the  principle,  umuquisque  debet  scire  conditionem  ejus 
um  quo  contrahUy  the  second  lessee  must  be  postponed  to  the 
Irst.  If  the  second  lessee  knows  of  the  prior  lease  when  he  ob- 
ains  the  second,  he  will  be  implicated  in  the  fraud  of  granting 
louble  rights,  and  so  barred  from  taking  advantage  of  nis  own 
vrongfril  act,  whether  his  lease  is  held  to  be  a  real  right  or  not. 

If  the  prior  tenant's  possession  were  interrupted  for  an  instant 
ifter  the  registration  of  the  second  lease,  his  rignt  would  be  at  that 
CDoment  cut  off  by  it,  in  consequence  of  the  statutory  possession 
which  would  then  commence. 

The  position  of  the  prior  tenant,  in  this  case,  would  be  the  same 
'whether  his  lease  were  registerable  or  not.  Whether  or  not  he 
oQght  to  register  after  the  second  lease  has  been  recorded,  is^  a  ques- 
tion of  some  moment,  and  of  great  difficulty.  On  this  point,  the 
distinction  made  by  the  statute  between  the  preferences  of  leases 
executed  before  its  date  and  those  executed  after,  bears  materially. 
In  leases  dated  before  the  Act,  the  date  of  recording  does  not 
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directly  regulate  preferences,  though  it  may  do  so  indirectly  in  some 
cases,  in  so  far  as  it  has  the  effect  of  possession  in  completing  rights. 
In  leases  dated  after  the  Act,  the  date  of  registration  does  regulate 
preferences. 

The  question  may  thus  arise  in  three  forms:  1.  When  both  leases 
are  dated  before  the  Act.  2.  When  both  are  dated  after  the  Act. 
3.  When  one  is  dated  before  the  Act,  and  the  other  after.  We 
shall  consider  them  separately. 

Case  2.  Assuming  that  the  tenant  under  the  unrecorded  lease. 
in  Case  1,  has  a  valid  lease  during  the  proprietorship  of  the  grantor 
and  his  heirs  against  the  holder  of  the  recorded  lease,  what  would 
be  the  effect  of  his  recording  his  lease  while  it  continues  valid,  but 
after  the  second  lease  has  been  recorded,  supposing  both  leases  to  have 
been  executed  before  the  date  of  the  Act  1  This  case  does  not  pre- 
sent much  difficulty.  The  present  statute  would  prolong  the  nov 
recorded  lease  of  the  prior  tenant  against  singular  successors.  His 
statutory  possession,  arising  from  registration,  would  emerge  at  the 
moment  when  the  right  to^the  lands  passed  to  the  singular  successor, 
so  that  his  possession  under  his  lease  would  never  be  interrupted. 
The  holder  of  the  second  lease  could  plead  no  preference  on  accoant 
of  prior  registration,  because  the  statute  gives  none  among  recorded 
leases  executed  before  its  date.  His  strongest  plea  would  seem  to 
be,  that  he  having,  as  well  as  the  prior  tenant,  a  lease  which  regis- 
tration or  statutory  possession  might  render  complete  against  singular 
successors,  his  statutory  possession  emerged,  and  his  right  became 
complete  when  the  lands  passed  to  the  singular  successor,  and  that 
he  had  a  pari  passu  right  to  possess  the  lands  with  the  other  tenant 
from  that  date.  To  this  it  might  be  answered,  that  the  whole  pos- 
session under  the  first  lease  must  be  taken  together;  and  that  even 
were  it  otherwise,  the  second  tenant's  lease  ceased  to  be  valid  a»  i 
leascy  even  against  the  granter,  at  the  moment  when  the  lands 

Eassed  to  the  singular  successor,  so  that  his  imperfect  right  ceased 
efore  it  could  be  completed. 
Case  3.  Taking  the  same  circumstances;  with  this  exception, 
that  the  leases  are  both  dated  after  the  Act,  what  would  be  the  effect 
of  the  first  tenant's  registration  ?  The  first  lease  would,  while  un- 
recorded, be  valid  against  the  holder  of  the  recorded  lease,  while  the 
lands  remained  with  the  granter  or  his  heirs  ;  but  on  registration  it 
would  seem  to  come  under  the  absolute  terms  of  sect.  12  of  the  new 
Act,  which  declares,  that  "  all  such  leases  executed  after  the  passing 
of  this  Act,  and  all  assignations,  assignations  in  security,  of  any  such 
lease  recorded  as  aforesaid,  and  translations  thereof,  and  all  adjudi- 
cations of  such  leases  recorded  as  aforesaid,  or  assignations  in  secu- 
rity, shall  in  competition  be  preferable  according  to  their  dates  of 
recording ;"  so  that  it  woula  be  postponed  in  competition  to  the 
first  recorded  lease.  It  may  be  a  strange  result  that  a  lease  should 
be  in  a  worse  position  ft^m  having  been  registered,  but  it  seems  to 
be  impossible  to  get  over  the  words  of  this  clause.     There  is  no 
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hardship  in  the  case ;  for  if  a  lessee  voluntarily  changes  the  nature 
of  his  right,  he  has  himself  to  blame. 

Case  4.  Assuming  that  the  first  lease  on  which  possession  has 
followed  is  dated  before  the  Act,  and  that  it  has  been  recorded  some 
time  after  the  registration  of  the  second  lease,  and  that  the  second 
lease  is  dated  after  the  Act,  how  will  the  preference  be  regulated  ? 
The  competing  leases  in  this  case  would  be  neither  leases  dated  be- 
fore the  Act,  nor  leases  dated  after.  On  the  one  hand,  it  might  be 
said  that  the  statute  intending  to  protect  current  leases  on  their  re- 
gistration against  preferences  arising  from  mere  priority  of  re^stra- 
tion,  the  clause  must  be  construed  in  favour  of  the  tenant  under  the 
fii*st  lease.  On  the  other  hand,  it  might  be  said  that  the  statute  in- 
tended that  future  leases  should  be  protected  by  registration  from 
everything  entering  the  register  of  a  later  date.  It  is  easy  to  sup- 
pose cases  where  a  third  party,  contracting  on  the  faith  of  the  regis- 
ter, would  be  injured,  were  the  tenant  in  possession  to  be  preferred. 
Still,  it  is  by  no  means  clear  that  sect.  12  does  more  than  regulate 
competitions  between  future  deeds. 

Case  5.  A  lease  protected  by  the  Act  1449,  unrecorded^  will  be 
^alid  as  a  real  right  a/^^ainst  all  future  leases,  whether  recorded  or 
not.    The  only  difficulty  in  this  case  arises  when  a  lease  so  valid  as 
a  real  right  under  the  Act  1449,  has  been  executed  after  the  passing 
of  the  Registration  Act,  and  is  re^sterable.     I'he  question  then  is, 
whether  it  comes  under  the  declaration  in^sect.  12  of  the  new  Act, 
that  '^ali  such  leases  executed  after  the  passing  of  this  Act,  etc.,  shall 
in  competition  be  preferable  according  to  their  dates  of  recording." 
We  have  in  last  article  (see  February  No.,  p.  65)  given  our  rea- 
^ns  for  holding  that  this  clause  applies  only  to  recorded  leases. 
We  would   only  add  here,  that  if  we  trace  back  the  expression, 
"  such  leases,''  to  the  immediately  preceding  section,  we  find  it  used 
as  clearly  applicable  to  recorded  leases  only.     As  there  may,  how- 
ever, be  a  doabt  about  the  matter,  it  may  be  safer  either  to  register 
the  lease,  or  to  make  it  unregisterable  by  avoiding  some  one  of  the 
^uisites  mentioned  in  sect.  18.     Thus,  if  the  lease  is  not  of  bur- 
gage property,  by  carefully  omitting  the  name  of  the  lands  or  their 
pxtent.    There  may  be  more  difficulty  with  a  lease  of  burgage  sub- 
jects, as  the  statute  seems  to  have  exempted  them  from  these  require- 
ments.   At  all  events,  leases  of  burgage  subjects,  as  well  as  all  other 
leases,  may  be  kept  from  being  registerable  by  not  being  made  pro- 
Wive.    It  might  even  be  competent  to  make  a  probative  lease  im- 
probative,  provided  this  were  done  before  any  other  lease  has  been 
^gistered ;  after  that,  it  might  be  held  to  be  fraudulent.     This  last 
feniedy  is  not  to  be  recommended,  as  there  might  be  some  difficulty 
^^  proving  that  the  lease  had  been  made  improbative  at  a  time 
^hen  it  was  lawful  to  do  so. 

Cask  6.  If  a  lease  protected  by  the  Act  1449,  and  recorded, 
^^e  into  competition  with  a  subsequent  lease  recorded  of  an  earlier 
^^  there  might  be  difficulty  in  deciding  whether  sect.  12  of  the 
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statute  would  not  postpone  the  first  lease  as  a  recorded  lease  to  the 
first  recorded  lease,  supposing  both  leases  to  have  been  executed 
after  the  date  of  the  Act.  This  case  is  similar  to  Case  3,  but  we 
think  it  would  be  decided  differently.  If  the  first  lease  under  the 
Act  1449  is  to  be  held  to  be  a  real  right,  it  must  have  feudally  di- 
vested the  proprietor  of  the  right  of  occupancy  granted  by  the  lease; 
the  second  lease  or  grant  of  occupancy  would  therefore  proceed  a 
non  dominOj  and  would  be  ineffectual  as  a  lease  during  the  subsist- 
ence of  the  first.  The  second  lease  would  during  that  period  be  no 
better  than  a  lease  from  a  person  who  was  not  at  the  tune  proprie- 
tor of  the  lands,  and  could  no  more  be  benefited  by  registration  than 
such  a  lease.  It  could  not,  therefore,  come  into  competition  with 
the  first  lease.  It  may  be  said,  however,  that  the  Act  1449  does 
not  make  leases  real  rignts  any  more  than  the  present  Act  does  so, 
and  that  both  give  validity  against  singular  successors,  but  nothing 
else.  If  both  Acts  had  been  passed  at  the  same  time,  the  argument 
would  be  unanswerable ;  but  the  old  Act  has  become  so  incrusted 
with  decbions,  that  we  cannot  now  look  at  its  naked  terms.  In  the 
case  of  Brock  v.  Cabbell,  5th  March  1830,  8  Sb.  652,  Lord  Fuller- 
ton  observed,  ^^  Although  a  lease  of  lands  be  like  any  other  contract 
of  location,  in  itself  personal,  yet  it  has  become,  in  virtue  of  the 
statute  1449,  a  real  right — ^a  character  uniformly  assigned  to  it  by 
our  institutional  writers,  and  confirmed  by  a  series  of  decisions  1 
which  it  is  impossible  now  to  disturb."  The  majority  of  the  Court  .; 
were  of  the  same  opinion.  For  these  reasons,  it  is  probable  that  I 
the  tenant  in  possession  under  the  first  lease  would  be  held  to  have  ' 
had  a  right  valid  as  a  real  burden  on  the  lands,  from  the  time  when  ; 
he  entered  into  possession  ;  so  that  the  second  lease  granted  by  the 
proprietor  would  be  ineffectual,  though  registered,  as  proceeding  \ 
irom  one  feudally  divested. 

IV.  BOND  AND  ASSIGNATION  IN  SECURITY. 

The  Act  creates  this  new  species  of  heritable  security.  Section  4 
makes  it  lawful  for  any  party  having  right  to  a  recorded  lease,  and 
whose  right  has  been  recorded,  to  assign  the  same,  in  whole  or  in 
part,  in  security  for  the  payment  of  borrowed  money,  or  of  annuities, 
or  of  provisions  to  wives  or  children,  or  in  security  of  casL  credits, 
or  other  legal  debt  or  obligation,  in  the  form  of  a  schedule  appended 
to  the  Act.  The  assignation  must  be  made  in  accordance  with  the 
conditions  and  stipulations  of  the  lease,  and  not  otherwise.  The 
right  of  the  creditor  is  completed  by  recording  the  deed,  and  it  is 
declared  that  the  assignation  in  security  so  recorded  shall  constitute 
a  real  security  over  the  lease  to  the  extent  assigned. 

An  assignation  in  security  may  be  transferred  by  a  translation  in 
the  form  appended  to  the  Act,  the  registration  of  which  completes 
the  title  of  the  i>arty  in  whose  favour  it  is  granted. 

Provision  is  made  for  the  creditor's  entry  into  possession  in  de- 
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fault  of  payment  as  follows:  ^'The  creditor  or  party  in  right  of  such 
assignation  in  secaritj,  without  prejudice  to  the  exercise  of  any 
power  of  sale  therein  contained,  shall  be  entitled,  in  default  of  pay- 
ment of  the  capital  sum  for  which  such  assignation  in  security  has 
been  granted,  or  of  a  term's  interest  thereof,  or  of  a  term's  annuity^ 
for  six  months  after  such  capital  sum  or  term's  interest  or  annuity 
shall  have  fallen  due,  to  apply  to  the  sheriff  for  a  warrant  to  enter 
on  possession  of  the  lands  and  heritages  leased ;  and  the  sheriff, 
after  intimation  to  the  lessee  for  the  time  being,  and  to  the  land- 
lord, shall,  if  he  see  cause,  grant  such  warrant,  which  shall  be  a  suf- 
ficient title  for  such  creditor  or  party  to  enter  into  possession  of  such 
lands  and  heritages,  and  to  uplift  the  rents  from  any  sub-tenants 
therein,  and  to  sub-let  the  same,  as  freely  and  to  the  like  effect  as 
the  lessee  might  have  done."  It  is  provided  that  no  creditor  or 
party,  unless  and  until  he  enter  into  possession,  shall  be  person- 
ally liable  to  the  landlord  in  any  of  the  obligations  and  prestations 
ofthelease.  The  assignation  m  security  contains  a  power  of  sale, 
and  sect.  20  enacts  that  the  procedure  to  be  followed  m  carrying  it 
into  execution  shall  be  that  prescribed  by  10  and  11  Vict.  cap.  50, 
&r  a  sale  under  a  bond  and  oisposition  in  security. 


y.  Transmission  of  Lease  Bights. 
I.  TO  assignees. 

1.  When  lease  and  title  of  cedent  are  hoik  recorded. — A  recorded 
lease  may  under  sect.  4  be  assigned  in  whole  or  in  part  by  any  party 
having  right  to  it,  whose  right  has  been  recordea  in  terms  of  the 
Act.  The  assignation  must  be  in  accordance  with  the  conditions 
and  stipulations  of  the  lease,  and  not  otherwise,  and  without  prejn- 
^ice  to  the  right  of  hypothec,  or  other  rights  of  the  landlord,  xhe 
ffcording  of  the  assignation  is  declared  to  vest  the  assignee  with  the 
^ght  of  the  grantor  thereof  in  and  to  the  lease,  to  tne  extent  as- 
signed. The  assignee's  title  is  thus  at  once  conipleted. 
.  2.  When  the  lease  lias  not  been  recorded, — ^The  case  of  an  as- 
signee to  an  unrecorded  lease  comes  under  sect.  5,  which  provides 
jor  the  recording  of  leases,  **  where  the  party  in  right  of  any  such 
lease  is  not  the  original  lessee."  By  means  of  it  the  assignee  can 
^et  the  lease  put  on  record.  To  do  this,  he  must  obtain  a  notarial 
jDstrument,  setting  forth  his  title  to  the  lease  as  assignee ;  and  the 
keeper  of  ihe  register,  on  such  notarial  instrument  being  produced, 
^  required  to  register  both  the  lease  and  the  instrument. 

It  is  to  be  observed  that  this  section  does  not  declare  that  the 
fording  of  the  lease  and  instrument  shall  complete  the  assignee's 
^{tle.  It  only  sets  forth  the  procedure  as  a  competent  mode  of  get- 
^'"g  a  lease  put  on  record,  at  the  instance  of  a  party  not  the  lessee. 

VOL.  n*^2io.  XTI.  APRtt  1868.  « 
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The  notarial  instrament  appears  on  the  record  only  as  the  wamnt 
for  registration.  It  is  true  that  the  assignee  most  have  satisfied  tbe 
notary  of  his  right  by  producing  the  assignation  before  he  could  get 
the  instrument,  and  that  the  name  of  the  assignee  appears  upon  tbe 
register  as  the  party  having  right  to  the  lease,  so  that  the  puolic  get 
due  intimation  ;  but  this  may  not  of  itself  be  sufficient.  In  the  case 
provided  for  by  sect.  9,  where  an  assignee  to  a  recorded  lease  has  died 
before  recording  his  assignation,  his  heir  must  complete  his  title  bj 
getting  a  notarial  instrument,  which  in  the  form  prescribed  sets 
forth  his  title  to  the  lease  by  service  as  heir  of  the  assignee.  The 
recording  of  this  instrument,  though  it  both  shows  that  the  notary 
has  examined  his  right,  and  brings  his  name  upon  the  register,  u 
not  sufficient,  for  the  Act  requires  the  assignation  as  well  as  the  in- 
strument to  be  put  on  record.  This  being  the  case,  we  think  the 
assignation  should  be  recorded  in  the  present  case  also. 

3.  When  a  lease  has  been  recorded^  but  not  the  cedents  right,— h 
this  case,  if  the  cedent  can  be  got  to  complete  his  title,  the  assignee 
may  afterwards  complete  his  own  by  recording  his  assignation. 

If  the  cedent  refuses  to  complete  his  title,  the  assignee  must  ad- 
judge in  implement  against  the  party  appearing  on  the  register  in 
right  of  the  lease,  or  his  heir  if  he  is  dead.  The  adjudication  would 
proceed  on  the  conveyance  of  the  personal  right  in  favour  of  the 
cedent,  and  the  assimiation  granted  by  him  to  the  adjudger.  In 
the  case  of  the  adjudication  proceeding  against  the  heir  of  the  partj 
on  the  register,  a  decree  of  constitution  would  first  have  to  be  ob- 
tained, unless  he  had  served  or  otherwise  represented  the  ancestor. 
The  recording  of  the  abbreviate  of  adjudication  would  then,  by  sect 
10,  complete  the  assignee's  title  to  the  lease. 

If  tbs  cedent  is  dead,  the  assignee  cannot  record  the  assignatioQ 
in  favour  of  his  author  under  sect.  5 ;  for  that  section  only  provides 
for  the  case  of  a  third  party  having  acquired  right  to  a  lease  or  of- 
signation  in  security^  and  not  to  an  assignation. 

Neither  can  he  do  it  under  sect.  9 ;  for  while  it  provides  a  notariJ 
instrument  for  the  cases  of  an  heir  and  general  disponeehBYing  rigl;^ 
to  an  assignation  in  favour  of  a  party  deceased,  it  makes  no  provi- 
sion for  the  case  of  a  second  assignee  having  right  to  such  unre- 
corded assignation,  and  makes  it  unlawiul  for  the  keeper  of  the  ro* 
gister  to  record  an  assignation  In  favour  of  a  party  deceased,  iritboil 
such  instrument  being  produced.  It  would  be  competent  for  thi 
heir  of  the  last  cedent  to  record  the  assignation  in  favour  of  bis  ^ 
cestor  in  terms  of  this  section ;  but  this  would  not  complete  tbe  titls 
of  his  ancestor,  but  his  own.  The  completion  of  the  heir's  rith 
would  not  accresce  to  the  assignation  granted  by  the  ancestor.  (^ 
Keith  V.  Grant,  14th  Nov.  1792,  M.  2933;  Martin  v.  Wight,  3j 
Feb.  1841,  3  D.  485 ;  Menzies^s  Lectures  on  Conveyancing,  p.  630.) 
The  assignation  by  the  ancestor  would  still  remain,  as  reg^x^ 
feudal  efficacy,  a  grant  a  non  domino^  and  the  second  assignee  coiud 
not  complete  his  title  by  means  of  it.     He  might  now,  however,  ob- 
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tain  a  new  asrignation  £rom  the  heir  of  the  cedent,  the  recording  of 
which  woald  at  once  complete  his  right.  If  the  heir  refiised  to  as- 
sign after  having  completed  his  title,  the  assignee  might  at  once 
raise  an  adjudication  m  implement  against  him  as  representing  his 
ancestor,  and  complete  his  right  bj  recording  the  abbreviate. 

If  the  heir  of  the  cedent  refuses  to  make  up  his  title,  the  same 
course  may  be  followed  as  in  the  case  of  the  cedent  himself  refusing 
to  complete  his  title,  viz. — adjudication  in  implement  against  the 
party  appearing  on  the  register  as  in  right  of  the  lease,  or  his  heir. 

(7b  be  continued.) 


THE  STAMP  LAWS. 
DO  LATTEB  WTLLS  Aim  TESTAMENTS  BEQUIBE  TO  BE  STAMPED  t 

Whence  arise  those  numerous  popular  errors  in  law,  which  so 
frequently  require  either  judicial  correction  or  lemslative  interfer- 
ence f  Fallacies,  in  themselves  transparent,  take  hold  of  the  public 
miody  and  are  suffered  to  spread  unchecked,  till  their  very  preval- 
ence secures  them  from  controversy.  Of  this  kind  is  the  well-Known 
delosion,  that  every  thriftless  heir  is  at  least  entitled  to  be  ^^  cut  off 
with  a  shilling;"  and  many  other  errors  prevail,  not  less  deeplv 
tooted,  which,  on  examination,  will  be  found  to  rest  on  grounds 
scarcely  less  shadowy.  One  of  these  we  shall  endeavour  to  expose 
in  this  article;  but  our  opinion  is  so  totally  opposed  to  the  current 
practice,  that  we  are  far  from  supposing  that  it  will  obtain  imme- 
diate, still  less  universal,  assent. 

It  is  a  very  generally  received  opinion  amongst  all  grades  of  the 
profession,  that  latter  wills  and  testaments  are  privileged  above  all 
deeds,  so  as  to  be  exempt  from  stamp  duty.  When  authority  is 
asked  for  the  exemption,  reference  is  never  made  to  the  statute 
itself,  but  solely  to  tne  professional  practice;  so  that  the  reasoning 
is  simply,  that  they  are  not  subject  to  stamp  duty  because  they  are 

Eeneralfy  executed  without  stamp;  or,  in  other  words,  evasion  of  the 
iw  is  the  best  evidence  of  its  non-existence. 
The  practice,  however,  must  be  one  of  some  doubt,  when  the  fact 
is  known  that  in  some  counties,  whenever  the  objection  has  been 
t^en  to  this  class  of  deeds  as  unstamped,  it  has  been  sustained  by 
different  sherifis,  including,  we  believe,  such  high  authorities  as 
Sherifi  McNeill,  Whigham,  Anderson,  Crawfurd,  and  Mure. 

The  system  of  our  stamp  laws  has  gradually  grown  up,  and  now 
fomas  no  unimportant  branch  of  our  jurisprudence.  Originating 
and  maintainea  chiefly  for  purposes  of  revenue,  it  has  suoserved 
n^ore  important  ends.  Stamps  are  a  mode  of  raisins  money  for  the 
Crown,  which  satisfies  all  the  requirements  of  a  good  tax.  The  cost 
^  collection  i^  small,  and  the  payment  is  cheerfully  made.  But 
iteyond  this,  stamped  paper  has  served  another  purpose.  The  effi- 
gies of  the  Crown  has  invested  the  deed  with  a  solemnity,  which 
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has  the  double  effect  of  making  men  more  cautions  of  lending  their 
names  to  it,  and  of  adding  to  the  sacredness  of  the  obligation  when 
it  is  incurred.  In  many  cases  has  the  stamp  been  the  instrument  of 
detecting  fraud,  by  reason  of  the  date  of  the  issue  contradicting  the 
date  assumed.  In  no  class  of  cases  is  this  element  of  greater  im- 
portance than  in  the  latter  will  and  testament. 

The  germ  of  the  stamp  laws  is  the  22  and  23  Charles  II.,  c.  il 
(1671),  whereby  duties  were  imposed  on  grants,  but  which  were 
collected  by  officers  of  court  and  receivers  in  different  department*. 
The  first  direct  Stamp  Act  is  the  5  William  and  Mary,  c.  21  (1694). 
This  Act  was  followea  by  a  series  of  statutes,  increasing  and  extend- 
ing the  duties.  A  peculiarity  in  this  progress  of  legislative  enact- 
ments was,  that  each  new  duty  required  a  new  or  additional  stamp 
or  die;  so  that  in  ancient  titles  will  be  found  a  moseac  congeries  of 
sums,  which,  when  added  together,  gives  the  sum  of  the  cumulo  duty 
exigible  at  the  time  under  various  existing  statutes. 

In  1804  all  the  existing  duties  were  repealed,  and  a  consolidated 
or  general  Act  passed,  being  the  44  Geo.  III.,  c.  98.  This,  in  like 
manner,  was  succeeded  by  the  48  Geo.  III.,  c.  149,  and  by  the  55 
Geo.  III.,  c.  184,  which  is  the  present  general  Act,  modified,  how- 
ever, by  numerous  successive  Acts  for  particular  purposes,  especially 
9  Geo.  IV.,  c.  49,  and  18  and  14  Vict.,  c.  97.  Although  the  datits , 
in  former  Acts  are  repealed,  the  statutes  theinselves  are  not  so,  hat ; 
are  expressly  continued  as  to  the  mode  of  securing  and  managing : 
the  duties.  It  becomes,  therefore,  often  necessary  to  read  the  whole ) 
series  of  statutes  to  discover  the  law  on  some  general  question,  apart  ; 
from  the  amount  of  duty. 

As  revenue  and  taxing  statutes,  the  stamp  laws  must  be  read  | 
with  strictness  as  matter  altogether  of  positive  law.  But,  of  course, 
the  enacting  words  must  be  read  without  violence,  and  according  to 
the  usual  rules  for  interpretation  of  statute  law,  and  the  usual  and 
ordinary  signification  given  to  language.  Mr  Tilsley,  the  latest 
and  best  authority  on  this  branch  of  law  (p.  4),  lays  it  down  as 
^'  incumbent  on  the  party  who  seeks  to  charge  an  instrument  with 
duty,  to  show  clearly  that  it  is  vnthin  the  Act ;  but  this  distinction 
is  to  be  borne  in  mind,  that  where  an  instrument  is  prima  f(if^^ 
within  the  charge,  it  lies  on  the  party  contending  for  an  exeinptioD 
to  show  that  the  instrument  is  included  in  it." 

There  is  every  presumption  for  freedom  of  transference  of  pi^ 
perty,  and  unfettered  commerce  in  land  and  money;  but  wherever 
there  are  express  taxing  terms,  these  cannot  be  set  aside  or  soper- 
seded  by  any  practice,  however  long  standing  and  extensive.  It  i^ 
unfair  to  place  the  burden  on  any  class  of  aeeds  and  persons,  and 
permit  otners  equally  within  the  scope  and  terms  of  tne  law  to  go 
free  of  the  like  burden. 

At  the  threshold  of  the  inquiry,  whether  latter  wills  and  t^ta- 
ments  require  a  stamp,  we  are  met  with  the  anomaly,  that  whilst 
the  transference  of  heritage,  though  it  be  only  a  pendicle  in  a  remote 
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clacben^  with  ^'batt  and  ben"  and  ^'back  and  fore/'  mnst  have  a 
stamp  corresponding  with  the  price  or  value  if  a  sale,  and  impressed 
with  a  deed  stamp  if  it  be  a  simple  conveyance,  either  inter  vivos  or 
mortis  causa;  jet  the  millionnaire,  it  is  thought  by  some,  may  pass  his 
untold  hordes  of  gold  to  his  kindred,  or,  as  is  often  the  case,  convey 
ftem  from  them,  without  even  the  requisite  of  an  ordinary  deed 
stamp. 

Tnming,  then,  to  the  schedules  annexed  to  the  Act  55  Greo.  in., 
c.  184  (1812),  which  give  the  general  rule,  unaffected  by  any  posterior 
and  special  statutes,  the  following  instruments  will  be  found  in  the 
schedule  as  subject  to  a  uniform  stamp  duty  of  £1,  15s. : — 

AssiGXi^TioN  or  AsaxoNMBNT  of  any  property,  real  or  personal^  heritable  or 
mcveable,  not  otherwise  charged  in  this  schedule,  nor  expressly  exempted 
from  ALL  stamp  duty^  ....  L.1  15    0 

Ck)X7ETAKCE  of  af^  kind  whatsoever,  not  otherwise  chained  in  this  schedule* 
ncr  expressly  exempted  from  kLL  stamp  duty,  .  L.1  15    0 

DtsrosinoN  of  any  land  or  other  property y  heritable  or  moveablef  in  Scotland, 
or  of  any  right  or  interest  therein,  not  otherwise  charged  in  this  sche- 
dule,     .  .  .  .  .  .  .  L.1  15    0 

Dekd  of  any  hind  whatever,  not  otherwise  charged  in  this  schedule,  nor  ex- 
pressly exempted  from  all  stamp  duty^  .  .  L.1  15    0 

« 

Mr  Tilsley,  in  treating  of  the  common  deed  stamp  duty,  observes 
(P'  386) : — ^^  It  seems  to  be  an  amount  intended  to  be  charged  on 
^try  instrument  upon  which  no  specific  duty  is  imposed."  *'  The 
yarioas  descriptions  above  extracted  manifest  an  anxiety  that  no 
mstrument  operating  in  any  way  as  a  transfer  of  property,  or  of  any 
interest  therein,  should  escape  taxation." 

It  is  thought  that  these  various  clauses  of  the  statute  clearly 
embrace  a  last  will  and  testament  of  moveables.  If  it  be  of  any 
avail)  it  must  assuredly  fall  within  such  comprehensive  words  as 
Assignation,  Conveyance,  Disposition,  or  Deed  of  any  kind  what- 
ever. If  it  be  not  one  or  other  of  these  kinds,  it  will  indeed  be  a 
5roblem  to  designate  it  under  any  other  known  name  of  legal  writs. 
he  onus  is,  therefore,  fairly  shifted  on  those  who  maintain  the  vali- 
<lity  of  the  existing  practice,  to  point  out  the  exemption  under  which 
this  instrument  is  said  to  fall. 

It  is  believed  that  the  source  of  the  error  can  be  ascertained. 
There  is  at  the  end  of  the  general  schedule,  "  General  exemptions 
from  all  stamp  duties,"  so  often  referred  to  in  the  quotations  above 
given.  The  exemption  of  wills  and  testaments  will  be  searched  for 
^  vain  in  this  quarter.  The  class  so  exempted  preclude  the  notion 
that  the  transference  of  moveable  property  was  to  be  dealt  with 
so  liberally.  The  exemption  is  confined  to  paupers,  poor  prisoners, 
charities,  and  small  debt  proceedings  at  law,  by  a  monstrous  policy, 
at  a  time  when  justice  was  taxed  by  stamps  on  procedure  in  courts 
of  law. 

Besides  the  general,  there  are  special  exemptions  under  particular 
schedules.    Such  is  the  clause  " Settlements^  obviously  referring  to 
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an  English  deed^  unknown  in  Scotch  practice,  and  which  is  ex- 
pressed in  language  wholly  unknown  to  Scotch  lawyers.  Under 
this  clause  there  are  some  exemptions  thus  introduced: — ^^Exemp- 
tions from  the  preceding  ad  valorem  duties  on  settlements."  Unw 
this  heading  or  rubric  are  stated  ^^  wills,  testaments,  and  testamen- 
tary instruments,  and  dispositions  mortis  causoy  of  even/  descriptionJ" 
It  is  to  be  feared  that  tne  profession,  in  their  haste,  and  perhaps 
'^  the  wish  being  the  father  ot  the  thought,"  have  fixed  their  eyes  on 
these  words  without  the  trouble  of  observing  under  what  heading 
they  range,  and  have  read  a  special  exemption  from  a  particular 
ad  valorem  duty,  as  a  general  exemption  from  all  stamp  duty.  The 
necessity  of  exemption  from  the  accumulating  ad  valorem  duty^  is  at 
once  proof  that  tne  deeds  so  exempted  were  otherwise  subject  to 
simple  duty ;  otherwise  the  statute  is  made  to  discourse  nonsense. 
If  subject  only  to  the  ordinary  duty,  it  was  proper  to  exempt  from 
the  extraordinary  duty ;  but  it  would  be  absurd  to  declare  deeds 
subject  to  no  duty  as  exempted  from  cumulative  duty.  It  would  be 
as  if  a  statutory  declaration,  to  the  effect  that  an  excise  article  was 
free  from  extra  duty,  thereby  virtually  declared  its  non-liabilitj  to 
ordinaiy  duty.  If  anything  was  needed  to  confirm  this  view,  it 
will  be  found  by  the  previous  sections  of  exemptions,  which  free 
from  ad  valprem  duties  all  instruments  supplementary  to  settlements, 
deeds,  or  wills;  which  would,  according  to  those  opposed  to  our  view, 
infer,  that  whilst  the  original  deed  is  free  from  all  duty  whatever,  tlie 
supplementary  writ  is  only  liberated  from  ad  valorem  duty.  In  fkctt 
the  words  prove  too  much,  because  they  plainly  include  all  settlements 
or  mortis  causa  deeds,  alike  of  heritage  as  of  moveables.  The  advocates 
for  exemption  of  all  wills  of  moveables  to  whatever  extent^hom^yer  great, 
will  scarcely  hazard  the  experiment  of  dealing  in  like  manner  with 
a  martis  cau^sa  settlement  oi  heritage  to  any  extent,  however  small. 

Some  practitioners  who  have  come  to  doubt  the  application  of  the 
exemption  under  the  head  of  settlement^  have  sought  to  avoid  the 
difficulty  by  executing  testaments  without  a  clause  of  registration, 
and  thereby  maintaining  that  the  writing  no  longer  had  the  charao 
teristic  of  a  deed.  This  is  a  novel  and  startling  doctrine.  The 
clause  of  registration  is  no  part  of  the  essentials  of  a  deed,  but  merely 
the  foundation  for  obtaining  the  benefit  of  the  Records,  either  for 
preservation,  publication,  or  diligence.  It  is  the  deed  or  act  of  the 
maker  which  gives  validity  to  the  ancillary  clause  of  registration, 
and  not  that  clause  which  confers  the  sanction  of  deed  on  the  will 
of  the  grantor.  Professor  Menzies,  in  his  Lectures,  has  well  ob> 
served : — ^^  The  testing  clause  is  in  reality  the  only  part  which  is 
common  to  all  deeds,  and  which  gives  to  every  instrument  the  charac- 
ter of  a  solemn  deed!^  Mr  Tilsley  in  like  manner  observes :— 
^^  Delivery  is  of  course  essential  to  constitute  a  deed,  but  no  parti* 
cular  form  of  words  is  necessary,  eitlier  written  or  oral.;' 

In  support  of  the  plea  that,  stript  of  the  registration  clause,  a 
deed  is  no  longer  a  deed,  reference  nas  sometimes  been  made  to  the 
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Geoeral  Stamp  Act,  where,  under  the  head  of  A|;reement,  a  stamp 
of  L.1  was  required  for  agreements  in  Scotland  without  any  clause  of 
registration,  and  where  the  matter  of  value  was  above  L.20.  But, 
in  the  first  place,  there  exists  no  analogy  between  mortis  causa  deeds 
and  agreements  inter  vivos ;  in  the  next  place,  last  wills  and  testa- 
ments are  common  to  Great  Britain,  but  the  agreement  above  dealt 
with  was  peculiar  to  Scotland ;  and,  in  the  last  place,  there  was  the 
more  important  element  of  value,  so  that  above  the  stipulated  L.20 
the  duty  was  exigible,  whether  there  was  or  was  not  a  registration 
danse.  Even  this  plea  from  analogy  no  long»  exists,  since,  under 
recent  Acts,  all  agreements,  of  whatever  value,  are  now  required  to 
be  pot  on  half-crown  stamps. 

It  is  understood  that,  recently,  on  an  application  from  Dundee, 
the  Commissioners  of  Inland  Revenue  have  stamped  a  testament  of 
moveables  having  a  clause  of  registration,  as  ^'free  from  stamp  duty^ 
If  this  be  the  fact,  they  have  traversed  the  often-repeated  opinion  of 
their  officials  of  former  times. 

The  Act  17  and  18  Yict.,  c.  83,  sect.  17,  on  the  express  reason, 
"  to  prevent  fraud  and  evasion  of  stamp  duty"  confers  on  the  Com- 
missioners power,  on  special  application,  supported  by  affidavits  if 
required,  to  ^^  determine  what  is  the  proper  duty  for  any  particular 
mtrument  as  to  which  there  may  exist  doubt,  or  to  dedare  that  it 
is  not  liable  to  any  stamp  duty."  The  Lemslature  has  given  no 
power  to  the  Conamissioners  to  repeal,  modify,  or  extend  me  terms 
of  the  statutes.  The  interpretation  of  the  Acts  of  the  Legislature 
rests  solely  with  the  courts  of  law,  and  it  would  be  at  once  uncon- 
stitutional and  highly  dangerous  to  confer  this  power  on  the  Con>- 
missioners.  Their  ^t,  as  to  any  particular  deed  or  instrument  as 
to  which  there  may  exist  doubt,  may  be  final,  under  the  statute,  <zs 
^  that  particular  torit.  But  certainly  it  can  never  be  held  to  fett^ 
the  orainaiy  tribunals  of  the  land  from  exercising  their  judicial 
functions,  whenever  objection  is  taken  as  to  any  other  deed  of  the 
same  class.  If  the  act  of  the  Commissioners  exempting  a  deed  from 
duty  is  to  be  conclusive,  then  equally  must  it  be  so  with  their  de- 
clared opinion  that  other  writs  are  subject  to  stamp  duty.  In  this 
way,  not  merely  would  the  judiciary  of  the  country  be  superseded, 
l>Qt  the  legislcUive  power,  in  a  matter  the  most  delicate,  and  forming 
the  boasted  prerogative  of  thefiuthful  Commons,  would  be  transferred 
to  a  Board  of  Commissioners,  the  nominees  of  the  Crown.  In  the 
words  of  Mr  Tilsley,  "  The  Legislature  has  not  thought  proper  to 
invest  the  Commissioners  with  authority  to  decide  any  question 
Relating  to  stamp  duties,  nor  by  any  act  of  theirs  (excepting  in  the 
instance  of  denoting  stamps  in  particular  cases,  specially  provided 
for)  to  preclude  inquiry  as  to  the  sufficiency  of  the  stamp  of  every 
instrument."  And  in  England,  the  courts  are  not  in  the  habit  of 
referring  to  the  Stamp  Office  on  any  question  before  them.  Nume- 
fOQs  instances  are  to  be  found  where  the  Commissioners  had  mis- 
t^en  their  duty,  and  affixed  an  improper  stamp,  and  that  even  on 
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a  penalty.  One  case  could  be  mentioned,  where  a  lease  was  tluee 
consecutive  times  successfully  objected  to  in  a  Sheriff  Court  as 
inadequately  stamped,  and  on  every  occasion  the  Stamp  Office 
admitted  their  error,  and  afSxed  the  additional  corrective  stamo. 

The  error  is  attended  with  serious  consequences.  The  penalty  ot 
L.IO,  with  the  heavy  expenses  of  London  agency,  is  somevbi 
heavy  on  a  small  succession  to  be  divided  amongst  poor  relatives, 
and  which  may  ultimately  fall  wholly  on  some  reversionary  legatee 
least  able  to  bear  it.  In  such  cases,  the  claim  of  relief  against  tk 
agent  who  omitted  compliance  with  the  law  appears  dear. 

It  is  doubtful  if  such  unstamped  deeds  can  be  received  by  tk 
keeper  of  any  register ;  and  if  received,  and  the  objection  undef 
the  stamp  laws  taken  and  sustained,  an  application  to  the  SuprecK 
Court  would  become  necessarv  to  obtain  its  transmission  to  tk 
Stamp  Office.  All  these  considerations  are  in  favour  of  the  more 
prudent  view  which  we  recommend. 

It  has  been  hinted  as  a  reason  for  the  exemption  of  latter  viilk 
irom  stamp  duty,  that  they  are  often  executed  in  haste  on  deaib- 
bed,  in  distant  parts  of  the  country  where  stamps  are  not  to  be  got 
The  answers  are  manifold.  In  the  first  place,  such  delay  in  puttii^ 
one's  house  in  order,  until  the  time  when  the  person  should  turn  his 
face  to  the  wall,  is  to  be  discouraged,  rather  than  thus  so  higlilf 
favoured.  In  the  next  place,  such  reasoning  is  not  admitted  wits 
respect  to  any  other  class  of  deeds.  In  the  much  less  important  das 
of  bills,  a  party  gave  a  bill  on  unstamped  paper,  binding  himself  t0 
grant  a  atamp  bnl,  and  stating  as  the  reason  for  not  doing  so  at  tk 
time,  that  he  was  distant  from  a  stamp  office.  The  Court,  of  course) 
disregarded  the  apology.  If  good  tor  one  class  of  deeds,  it  is  gooi 
for  all.  Lastly,  if  any  such  emergency  should  occur,  which  is  ex- 
tremely unlikely,  there  is  a  period  allowed,  within  which  the  deed 
may  be  stamped  without  penalty,  and  at  any  time  it  can  be  stamped 
on  payment  of  penalty.  The  argument,  therefore,  comes  to  tbiN 
that  because  there  may  be  one  case  in  a  thousand  in  which  there 
exists  hardship,  therefore  the  999  must  enjoy  the  like  immunity'* 
All  laws  are  made  to  reach  the  public  in  general,  and  no  law  was 
ever  passed  which  did  not  create  exceptional  cases  of  hardship;  bat 
these  must  be  endured,  for  the  general  good  of  the  public. 

Finally,  it  may  be  doubted,  in  more  respects  than  one,  whether 
this  is  the  class  of  deeds  which  ought  to  be  so  highly  favoured, 
and  the  only  writs  of  importance  which  escape  the  meshes  of  the 
net  of  the  stamp  laws.  They  are,  generally  speaking,  of  ail 
deeds  those  most  likely  to  bear  the  duty.  If  septagenarian  and 
octogenarian  uncles  and  aunts,  whom  the  law  now  kmdly  encourages 
in  the  sport  of  will  making  and  unmaking^  knew  that  every  act 
of  diversion  in  this  line  was  taxed,  they  would  be  more  serions  in 
the  making,  and  still  more  so  in  cancelling  their  made  deeds. 
There  would  not  be  such  a  plethora  of  holograph  wills  and  codicils. 
so  well  calculated  to  set  relatives  by  the  ears,  and  to  form  the  foun- 
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dation  of  much  litigation.  If  the  possessors  of  money  knew  that  a 
stamped  deed  was  necessary  for  the  right  settlement  of  their  worldly 
aiiairs,  they  would  seek  the  counsel  and  help  of  their  law  agent  to 
pot  their  wish  and  will  in  proper  legal  shape;  and  whilst  the  gain  to 
the  public  revenue  would  not  be  small,  the  saving  of  expense  of 
litigation  wonld  be  great.  "  Every  man  his  own  lawyer,"  is  never 
worse  applied  than  when  he  becomes  the  fabricator  of  his  own  tes- 
tament. If  ^Hhe  man  who  is  his  own  a^nt  has  a  fool  for  his  client," 
the  man  who  is  bis  own  testament-m^er  is  still  further  gone  in 
folly.  In  the  former  case,  a  change  of  agency  may  extricate  the 
fool  irom  the  ditch  into  which  he  may  have  fallen ;  but  when  the 
grave  has  closed  over  the  testator,  there  is  no  remedy  or  mode  of 
extricating  the  difficulties  which  beset  the  crude  and  chaotic  mass 
of  words  in  which  the  deceased  has  in  vain  attempted  to  express  his 
intentions. 


REVIEW  IN  CRIMINAL  CASES. 

Tfffi  High  Conrt  of  Justiciary  is  one  of  those  old  institutions  on 
which  time,  the  great  innovator,  has  wrought  little  or  no  change. 
Its  ancient  dignity  stands  unimpaired,  on  the  same  footing  on  which, 
two  centuries  ago,  it  was  first  established.  Others  of  the  Scotch 
courts  have,  in  that  interval,  passed  away;  others  have  been  so 
peatly  modified,  as  now  to  bear  few  traces  of  their  original  features. 
Bat,  all  the  changes  of  the  present  century,  have  left  untouched  the 
Sapreme  Tribunal,  to  which  are  committed  the  lives  and  liberties  of 
our  fellow-subjects.  We  have  still  the  public  prosecutor  for  the 
public  interest, — the  indictment  in  the  old  form  of  the  syllogism, — 
the  debate  on  the  relevancy,  if  exception  can  be  taken  to  law  de- 
nved  fiom  the  narrow  expressions  of  no  statute,  but  based  on  an 
elastic  consuetudinary  code.  The  mode  of  summoning  and  selecting 
the  jury  are  the  only  points  on  which  it  has  been  found  necessary  to 
harmonise  our  criminal  practice  with  the  spirit  of  the  times ;  and 
this  was  eflFected  by  the  6  Geo.  IV.,  c.  22.  This  statute  excepted, 
experience  has  shown  that,  with  all  the  advanced  views  of  the  pre- 
sent day,  the  forms  of  our  criminal  process  are  so  near  perfection, 
J^  to  be  almost  incapable  of  improvement.  We  have  no  wish  that 
the  anchan^d  features  of  the  High  Court  should  in  any  way  be 
disturbed ;  out  there  are  certain  particulars  in  which  the  blenefits  of 
^^  jurisdiction  might  be  advantageously  extended.  Jn  the  first 
tK^'  ^®  think  an  appeal  should  lie  to  the  High  Court  against 
the  law  laid  down  by  the  judges  on  circuit;  and,  in  the  second 
P*ace,  means  should  be  taken  for  cheapening  and  simplifying  that 
^uch  of  its  jurisdiction  which  it  now  exercises  as  a  court  of  review, 
^^er  the  judgments  of  police,  sheriff,  and  other  inferior  courts. 

^ur  first  pro])08al  relates  to  a  defect  in  our  criminal  jurisprudence, 
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shown  that  this  privilege  is  not  one  likely  to  be  abased^  because 
rarely  is  the  right  taken  advantage  of,  unless  there  is  some  serious 
and  tenable  ground  of  complaint.     But  indirectly  a  review  operates 
to  the  advantage  of  the  public  in  various  respects  far  more  important 
than  the  individual  concerns  of  the  party  more  immediately  inter- 
ested.   It  would  be  an  act  of  great  justice  to  the  judge,  who  would 
be  relieved  of  an  undue  responsibility.    Moreover,  a  right  of  appeil 
acts  as  a  check  on  the  judge— prevents  the  exhibition  of  caprice  and 
prejudice — ^and  saves  him  from  deciding  with  undue  haste  and  pre- 
cipitation.    But,  more  than  that.     It  would  secure  throughout  the 
country  that  perfect  uniformity  which  is  the  first  object  of  every 
system  of  jurisprudence.     Law  should  not  be  one  thing  in  one  coun- 
try and  and  another  in  another.     It  is  well  known  how  the  mling 
of  one  judge  on  circuit  has  been  refused  as  heterodox  by  his  brother 
elsewhere.     Every  attempt  should  be  made  to  avoid  failing  into  the 
position  of  France  before  the  Revolution  of  1789,  when  the  place 
and  not  the  person  made  the  law.    And  yet,  as  matters  go,  if  ve 
allow  two  juages,  or  perhaps  one  judge,  to  be  solus  et  conditor  et  if*- 
terpres  Ugisy  where  his  determinations  regarding  the  lives  and  liber- 
ties of  his  fellow-subjects  vary  with  the  associations  of  the  place,  or 
are  affected  by  temper,  or  regulated  by  the  time,  we  do  everything 
we  can  to  encourage  precisely  the  state  of  things  which  all  haman 
experience  has  condemned.     All  these  evils  would  be  avoided  bj 
the  adoption  of  the  remedy  which  Lord  Cockbum  proposed.   It 
would  be  simple,  expeditious,  inexpensive,  and  liable  to  no  conceiv- 
able kind  of  abuse ;  and  we  hope,  ere  long,  to  see  it  introduced  as  au 
important  feature  of  our  criminal  jurisprudence. 

II.  The  High  Court  of  Justiciary,  as  the  supreme  criminal  tri- 
bunal in  the  country,  has  the  power  of  giving  redress  against  the 
judgments  of  all  inferior  magistrates,  when  these  are  contrary  to  law. 
or  the  proceedings  are  informal  or  irregular.  This  power  of  review- 
ing inferior  court  sentences  is  by  means  of  a  Bill  of  Supension  setting 
forth  the  facts,  and  praying  that  the  sentence  complamed  of  may  l^ 
set  aside  and  suspended.  The  procedure  is  as  follows : — A  warrant 
is  granted  By  any  one  of  their  Lordships  for  serving  the  suspension 
on  the  respondent,  who  gives  in  answers  either  in  the  form  ot  a  con- 
tinuous or  aiticulate  statement  of  the  facts.  On  the  matters  thoa 
put  in  issue  by  the  parties  the  case  is  argued  and  determined.  Tiie 
procedure  has  the  merit  of  being  simple  and  expeditious,  but,  unfor- 
nately,  at  every  step  of  the  process,  certain  fees  are  exacted  by  the 
oiBcials,  which  swell  the  preliminary  expenses  to  an  amount  far  be- 
yond the  means  of  most  poor  men.  This  is  the  last  relic  which  re- 
mains of  the  old  obnoxious  system  of  maintaining  the  machineir  of 
courts  of  justice  by  taxing  the  suitors.  These  impositions  have  been 
denounced  by  Bentham  in  that  famous  Protest^  which  has  been  de- 

*  A  Protest  against  Law  Taxes,  showing  the  Peculiar  Mischievousness  of  ^ 
such  Impositions.  By  Jeremy  Bentham.  Second  Edition.  London  :  Ridgva)') 
1853. 
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M:ribed  by  Lord  Brougham  as  ^^  the  greatest  monament  even  of  his 
rreat  fame  as  a  lawgiver  and  jurisconsolt."  In  this  tractate  he  shows 
Dost  eonclosively  that  a  tax  on  justice  is  the  worst  of  all  possible 
bnns  of  taxation.  It  is  iniquitous  from  its  subject-matter,  oecause 
ustice  is  the  ^^  security  whicn  the  law  provides  us  with  for  every- 
hing  we  value — for  property,  for  liberty,  for  honour,  for  life."  It 
s  iniquitous  too,  from  tne  class  on  which  it  chiefly  falls,  because 
t  is  the  poor  who  are  despoiled  in  this  way  of  the  protection  of 
he  law.  ^<  The  rich  (he  says)  have  their  shields  to  ward  off  the 
ittacks  of  injury — the  natural  influ^ce  of  wealth — the  influence 
f  situation — the  power  of  connection — ^the  advantages  of  educa- 
ion  and  intelligence.  But  the  poor  has  but  one  stronghold,  the 
)rotection  of  the  law,  and  out  of  this  the  financier  drives  him^  without 
rouchsafing  a  thought,  in  company  with  a  herd  of  malefactors." 
VIoreover,  all  such  imposts  are  objectionable,  because,  in  effect,  they 
sacrifice  the  poor  to  the  wealthy,  by  tending  to  discourage  the 
honest  litigant ;  and  their  imposition  is  a  denial  of  justice  equivalent 
to  outlawry  to  those  who  cannot  pay.  Their  supposed  discouragement 
of  litigation  is  a  fallacy  which  it  is  now  needless  to  expose.  In  short, 
view  this  question  from  whatever  point  we  may,  the  observation  of 
Bentham  seems  justified — ^^  It  is  a  common  remark  that  he  who  ob- 
jeets  to  a  tax  is  bound  to  propose  a  better.  I  admit  the  principle, 
and  I  willingly  accept  the  condition.  My  answer  is — in  subatitittion 
of  law  taxes  impose  any  other  tax  that  the  wit  of  man  can  conceived 

We  would  tnen  begin  our  reform  by  the  abolition  of  the  extrava- 
gant fees  which  now  form  so  sreat  an  obstacle  to  the  equitable 
jurisdiction  of  the  High  Court,  m  controlling  the  proceedings  of 
inferior  judges.     The  miquity  practised  in  some  of  the  subordinate 
criminal  courts  is  matter  of  daily  observation.     Sheriffs  themselves 
sometimes  go  wrong— especially  in  matters  of  evidence ;   but  the 
specimens  we  occasionally  see  of  the  absurdities  of  the   unpaid 
magistracy,*  make  it  especially  desirable  that  the   access  to  the 
Court  of  Appeal  should  now  be  cleared  of  all  obstructions.    The 
^rocity  of  justices  of  the  peace  against  poachers  and  the  like,  may 
he  fitly  placed  in  the  same  category  with  the  oppression  every  day 
practised  in  our  Police  Courts  by  those  enlightened  tradesmen  and 
snopkeepera  who,  elevated  to  the  possession  of  a  little  brief  authority, 
3fe  such  brilliant  examples  of  the  dignity  of  British  law.    All  these 
accomplished  amateurs  must,  sooner  or  later,  be  removed  from  a 
position,  for  which  they  are  so  ill  fitted  by  education,  intelligence, 
and  previous  habits ;  and,  armed  with  the  powers  which  they  now 
^  unworthily  exercise,  we  must  have  men  who  make  the  law  the 
study  and  business  of  their  lives,  and  who  are  specially  trained  for 
J^  administration,  just  as  the  very  same  persons  who  figure  as 
billies  require  that  their  humblest  clerk  or  shopman  should  have 
^^e  knowledge  of  the  business  in  which  he  seeks  employment, 

*  See  Oray  r.  Jf*Gf«7/— -High  Co  art—March ;    and  the  Justiciary  Reports 
V^ssim. 
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But,  till  stipendiary  magistrates  are  ^neral  throaghout  the  country, 
the  only  remedy  of  the  public  a^nst  the  fantastic  exhibitions  of 

folice  magistrates  and  justices  of  the  peace  is  a  ready  appeal,  to  the 
ligh  Court. 
In  furtherance  of  this  object|  we  venture  to  suggest  an  amend- 
ment on  the  form  in  which  the  case  is  now  brought  before 
the  court.  The  system  of  statement  and  answer  frequently  does 
not  bring  the  parties  to  a  definite  and  intelligible  issue.  Facts 
are  not  set  forth  with  sufficient  precision,  because  every  suitor 
is  naturally  prone  to  place  his  case  on  as  broad  a  basis  as  pos- 
sible, so  as  to  meet  all  contingencies.  The  Court,  therefore,  has 
sometimes  to  order  further  information,  and  often  inquiry.  Now« 
the  proper  province  of  a  Court  of  Criminal  Appeal  snonld  be 
exclusively  confined  to  matters  of  law.  The  judgment  of  the 
inferior  Court  on  the  facts  on  which  the  question  arises  is  held  con- 
clusive, like  the  verdict  of  a  jury  in  similar  circumstances.  There- 
fore, all  the  Court  requires  is  an  authoritative  statement  of  the  facts 
on  which  the  judgment  complained  of  was  pronounced.  It  appean 
to  us  that  the  best  form  in  which  this  could  be  done  is  in  the  form 
of  a  case,  and  the  party  best  qualified  and  to  be  most  trusted  in  its 
preparation,  is  the  judge  himself. 

This  way  of  bringing  matters  under  appeal  is  no  new  crotchet 
The  system  has  been  in  operation  in  England,  in  the  County  Courts, 
in  the  Court  of  Criminal  Appeal ;  and  so  successful  has  it 
proved,  that,  last  session,  the  same  form  of  review  was  extended 
to  courts  held  by  justices  of  the  peace.  The  adoption  of  the  same 
practice  would  therefore  be  no  innovation,  which  has  not  been  fullj 
tried  and  tested.     We  may  add,  by  way  of  parenthesis,  that  our 

roposal  would  quite  carry  out  what  is  now  generally  admitted  to 

e  the  true  policy  of  the  legal  profession, — viz.,  to  increase  the  legal 
business  of  the  country,  by  diminishing  its  cost,  b}'  abolishing  use- 
less steps  of  the  procedure,  and  by  making  the  time  between  the 
commencement  ot  a  case  and  final  judgment  as  short  as  possible. 
Every  day  one  is  more  and  more  struck  with  the  fact  that  the  pro- 
fitable practice  of  the  pfofession  depends,  not  on  the  length,  bat  the 
number  of  the  cases  of  a  practitioner. 

In  room,  then,  of  the  bill  of  suspension  and  answers,  and  the  fees 
chargeable  thereon,  we  propose  the  extension  to  Scotland  of  an  act 

1  massed  last  session,  whicn  is  now  operating  most  successfully  both  in 
i^ngland  and  Ireland.  It  is  the  20  and  21  Vict.,  c.  43, — an  act  to 
improve  the  administration  of  the  law,  so  far  as  respects  summary 
proceedings  before  justices  of  the  peace.  It  provides  that,  witliin 
three  davs  after  the  hearing  and  determination  by  justices  of  the 
peace,  of  any  information  or  complaint,  either  party  to  the  proceed- 
mg  may  apply  in  writing  to  the  justices  to  state  and  sign  a  case 
setting  forth  the  facts  and  the  grounds  of  such  determination,  for 
the  opinion  thereon  of  one  of  the  superior  Courts  of  Common  Law, 
to  be  named  by  the  party  applying  >  and  such  party,  thenccforwaixl 
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ailed  the  '^  appellant,"  must,  in  three  days  after  receiving  the  case, 
ransmit  the  same  to  the  court  named  in  his  application, — first  ^v- 
ng  notice  in  writing  of  such  appeal,  with  a  copy  of  the  case  so 
tatcd  and  si^ed  to  the  other  party,  thenceforward  called  the 
^  respondent."  The  appellant,  at  the  time  of  making  the  applica- 
ion,  must  give  security  for  the  costs — a  provision  which  obviously 
)revents  fnvolous  applications ;  but  the  justices  are  specially  em- 
X)wered  to  refuse  to  state  a  case,  if  they  think  the  application 
Vivolous, — in  which  event  the  remedy  is  to  apply  to  the  Court  of 
L^aeen*s  Bench  for  a  rule,  requiring  a  case  to  be  stated.  The  Court 
nay  also  send  the  case  bacK  for  amendment,  if  the  statement  is 
ncorrect  or  defective.  The  Court  is  then  empowered  to  hear  and 
determine  the  question  or  questions  of  law  arising  on  the  facts  set 
forth,  to  reverse,  affirm,  or  amend,  or  remit  the  case  to  the  magis- 
trates, with  directions  how  to  proceed.  The  procedure  thus  com- 
bines the  advantages  of  being  at  once  simple  and  expeditious.  A 
still  further  merit  is  that  it  is  comparatively  inexpensive.  The 
following  is  the  schedule  appended  to  the  act : — 

FEES  TO  BE  TAKEN  BT  OLEBES  TO  JUSTICES. 

For  drawing  case  and  copy,  where  the  case  does  not  exceed  five  folios,  of 
ninety  words  each,      -        -        -        -        -        -        -        -IDs. 

For  every  additional  folio,  -------    Is. 

For  the  recognisance,  to  be  taken  in  pnrsuance  of  the  act,   -        -    68. 
For  every  emargement  or  renewal  thereof,  -        -        -        -        -    2s.  6d. 

For  certificate  of  refusal  of  case,  ...-.-    28. 

This  act  should  be  extended  to  Scotland,  and  made  to  apply  to 
all  inferior  jurisdictions,  to  proceedings  in  criminal  matters  before 
sheriffs,  baillies  of  burghs,  magistrates  in  Police  Courts,  and  justices 
of  the  peace.  Parties  would  thus  be  able  to  obtain  redress  in  the 
High  Court,  at  a  vast  saving  of  time,  and  a  still  greater  saving  of 
expense,  and  the  profession  would  be  more  remtinerated  for  the 
sacrifices  they  would  make  in  the  matter  of  costs,  by  the  large 
increase  in  this  branch  of  business,  which  would  be  the  result. 
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THE  NEW  MINISTRY. 

So  far  as  the  profession  of  the  law  is  concerned,  the  following  are 
the  results  of  the  change  of  Ministry : — 

SCOTLAND. 

Lord  Advocate. — John  Inglis  (passed  advocate  1835),  in  roomoj 

James  Moncrieff  (1833). 
Solicitor-General— C.  Baillie  (1830),  in  room  of  E.  F.  Maidand 

(1831)- 
Advocates^  Depute. — E.  S.  Gordon  (1835),  in  room  of  A.  R.  Clart 

(1849);  Brown  (1838),  in  room  of  D.  Mackenzie  (1842);  J. 

Millar  fl842),  in  room  of  Hector  (1837) ;  Blackburn  (1846), 

in  room  o/Heriot  (1839). 
Advocate  Depute  for  Sheriff  Courts. — R.  Montgomerie  (1852),  ts 

room  of  W.  Ivory  (1849). 
Crown  Agent. — H.  M.  Inglis,  W.S.,  in  room  of  J.  C.  Brodie,  W.S. 
Counsel  for  Woods  and  r'orests. — ^A.  T.  Boyle  (1843),  in  room  of 

C.  F.  Shand  (1834). 
Counsel  for  Officers  of  State. — C.  Robertson  (1834),  in  room  o/W. 

Ivory  (1849). 
Counsel  for  Inland  Revenue. — ^P.  Eraser  (1843), 
Sheriff  of  Stirling. — Moir  (1825),  in  room  o/ Baillie. 
Sheriff  of  Ross  and  Cromarty. — A.  S.  Cook  (1834),  m  room  of 

Moir. 

ENGLAND. 

Lord  Chancellor. — Sir  F.  Thesiger  (Lord  Chelmsford),  in  room  of 

Lord  Cranworth. 
Attorney-General. — Sir  Fitzroy  Kelly,  in  room  of  Sir  R.  Bethell. 
Solicitor-General. — Sir  H.  Cairns,  in  room  of  Sir  H.  Keating. 

IBELAND. 

Lord  Chancellor. — ^Napier.     Attomey-General. — Whiteside.    Soli- 
citor-  General. — Hayes. 

These  appointments  have  given  general  satisfaction.  In  any  vi^^i 
the  most  violent  partisan  must  admit  that  they  will  bear  comparison 
with  the  law  officers  of  the  late  Government.  It  has  been  plainl/ 
apparent,  for  many  years,  that  the  liberal  party,  influential  as  it  i^ 
in  point  of  numbers,  cannot  be  said  to  have  the  monopoly  of  talent 
in  the  Parliament  House;  and  one  good  result  of  an  occasional 
shuffle  of  the  political  cards,  is,  that  the  exigencies  of  the  public 
service  bring  to  the  surface  the  really  able  men  of  all  shades  of 
politics.     It  would  be  an  unfortunate  state  of  things  were  politic^' 
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promotion  to  ran  without  interruption  in  the  same  unvaried  tract ; 
bat  recent  events  show  that  in  the  present  state  of  parties^  such 
changes  will  be  by  no  means  unfrequent;  and  the  public  service 
is  not  likely  to  suffer  from  the  patronage  of  the  Crown  being 
too  long  intrusted  to  the  same  hands. 

The  most  remarkable  feature  in  the  above  list  is,  that  it  does  not 
contain  the  name  of  a  member  of  the  Conservative  party,  whose 
professional  position  undoubtedly  entitled  him  to  the  office  of 
.Solicitor-General.  At  the  bar,  Mr  Penney  has  for  many  years 
occnpied  a  position  second  only  to  that  of  the  present  Lord  Advo* 
cate;  and  considerable  dissatisfaction  has  been  expressed^  that  his 
great  professional  merits  should  have  been  sacrificed  to  political 
inflaence.  This  is  a  matter  to  be  settled  among  themselves,  by 
Mr  Penney  and  his  party ;  and  as  we  know  not  the  secrets  of  the 
sect,  we  cannot  tell  whether  there  is  anything  in  his  career  to  justify 
the  treatment  he  has  received.  We  fear  it  will  be  said  that  he  has 
never  given  any  attention  to  politics,  that  his  whole  time  has  been 
occupied  by  the  profitable  practice  of  his  profession,  and  that  the 
patient  and  laborious  cultivation  of  the  legsil  learning,  of  which  he 
is  so  abundantly  stored,  cannot  of  itself  be  taken  into  account  by  a 
party  whose  first  maxim  it  is,  that  political  virtue  cannot,  and  must 
not,  go  unrewarded.  However  this'may  be,  it  is  highly  satisfactory 
to  find  that  the  silk  gown,  which  Mr  Penney  should  have  had, 
now  graces  the  shoulders  of  one  who,  by  all  parties,  is  deservedly 
esteemed  for  his  amiable  and  courteous  bearing,  and  whose  pro* 
fessional  reputation  must  have  aided  considerably  those  strong 
political  considerations  which  told  so  powerfully  in  his  favour. 
Of  the  other  appointments  we  need  not  speak.  The  names  are  all 
more  or  less  familiar  to  the  profession,  and  are  a  fair  representation 
of  the  rising  talent  of  the  Conservative  side.  The  counsel  for  the 
Inland  Revenae  does  not  go  out  with  the  Ministry,  the  appointment 
not  being  conferred  by  the  Lord  Advocate. 

So  far  as  Parliamentary  success  is  concerned,  the  Lord  Advocate 
labours  under  the  disadvantage  of  being  too  suddenly  called  to 
power.  He  has  been  most  unexpectedlv  taken  fix)m  scenes  with 
which  he  is  familiar,  and  business  of  which  he  is  a  master,  to  try 
his  powers  in  a  most  difficult  arena-^where  the  most  able  Scotch 
lavfyers  have  proved  consummate  failures — ^without  any  time  for 
preparation,  and  without,  so  far  as  we  are  aware,  the  vestige  of 
what  can  be  called  a  policy.  That  in  time  he  may  be  a  Parlia- 
mentary success,  his  maiden  essay  on  Mr  Dunlop's  Valuation 
^Ul,  pats  beyond  question.  If  he  lacks  some  of  those  advan- 
^ges  which  his  predecessor  so  successfully  displays  before  a 
popular  audience,  he  excels  him  in  the  possession  of  many  of 
tliose  more  solid  qualities  which  should  command  the  respect  of 
^  gt^eat  deliberative  assembly.  He  is  not  such  an  adept  on  the 
hastings,  or  in  catching  the  sympathies  of  a  crowd,  but  the  whole 
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cast  of  his  mind  exhibits  a  massive  strength,  that  were  he  to  act 
independent  of  the  prejudices  of  his  party,  he  has  now  the  oppor- 
tunity of  sending  his  name  down  to  posterity  as  the  author  of 
measures  broad  and  statesmanlike.  But  if  he  has  ever  devoted  a 
thought  to  what  is  now  needed,  he  has  had  no  time  to  consider 
how  the  want  is  to  be  supplied.  Meanwhile,  his  accession  to  power 
has  involved  lai^  professional  sacrifices,  for  which  the  App^I 
business  in  the  House  of  Lords  will  scarcely  compensate.  We 
are  happy  to  see  that  his  practice  is  being  taken  up  by  Mr  Mon- 
crieff,  of  whose  services  in  Parliament  the  country  has  been  tem- 
porarily deprived.  Thus,  the  late  change  in  the  Ministry  has  been 
to  the  two  learned  gentlemen  simply  a  change  of  scene,  mutuallj 
to  the  benefit,  and,  we  should  say,  mutually  satisfactory  to  both. 
The  Faculty  of  Advocates,  on  the  last  dav  of  the  session,  in  the 
most  kindly  spirit,  did  all  in  its  power  to  facilitate  the  ezchaoge. 
The  anomalous  position  in  which  the  holders  of  the  silk  gowns  are 
placed  by  a  sudden  change  of  Government,  has  long  been  the 
suUect  of  discussion.  Accustomed  to  lend  the  bar — it  may  be,  as 
in  Mr  Moncriefi''s  case — for  no  less  a  period  than  six  years,  they  are 
suddenly,  by  an  adverse  vote  of  the  House  of  Commons,  redaced 
again  to  the  ranks,  and  are  forced,  by  professional  etiquette,  to 
act  second  to  members  who  before  were  feed  as  juniors.  This  was 
felt  to  be  an  injustice,  for  which  some  remedy  should  be  devised. 
It  was  first  proposed  that  the  Crown  should  be  permitted  to  grant 
letters  of  precedence ;  but  the  Scotch  bar  is,  it  seems,  in  a  different 
position  from  the  bar  of  England,  being  a  corporation  perfectly 
independent  of  both  the  Crown  and  the  Court ;  and  the  members 
being  naturally  jealous  of  State  interference  with  their  rights  and 
privileges,  rejected  the  motion.     On  the  present  occasion  the  pro- 

Eosal  was  repeated  in  a  less  objectionable  form,  and  but  for  the 
urried  and  very  irregular  manner  in  which  it  was  brought  forward, 
would  doubtless  have  secured  almost  general  acquiescence.  As  it 
was,  it  was  resolved,  at  a  very  full  meeting,  by  a  majority  of  about 
two  to  one,  that  the  Lord  Advocate  and  the  Solicitor-General,  on 
being  deprived  of  their  silk  gowns,  should  retain  the  right  to  lead- 
ranking,  of  course,  next  afler  the  Dean  of  Faculty,  and  their  sqc- 
cessors  in  office  for  the  time  being.  The  resolution  will  obviouslr 
operate  to  the  advantage  of  the  public,  who  will  thus  be  able  to 
command  the  very  best  talent  which  the  bar  can  afford,  altogether 
unrestricted  by  the  former  rule,  that  if  an  ex-law  officer  of  the  Crovn 
was  taken  as  senior,  the  client  must  go  to  the  ranks  of  his  juniors  in 
order  to  procure  a  second.  If  the  gentleman  out  of  office  is  not 
deemed  equal  to  the  responsibility,  ho  may  be  safely  passed  over ; 
if  his  assistance  is  deemed  indispensable,  the  most  venerable  member 
may  act  as  his  junior. 

The  temporary  withdrawal  of  Mr  Moncrieff  from  any  active  part 
in  politics,  is  chiefly  to  be  regretted,  from  the  almost  total  absence  of 
any  lawyers  in  the  House  of  Commons  who  know  anything  of  Scotch 
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iffairs.^  That  a  per^n  can,  in  any  sense,  be  said  to  be  qualified  for 
legislation,  bj  a  successfal  career  as  a  merchant  or  manuracturer,  or, 
from  holding  a  large  landed  estate,  is  one  of  those  fictions  which  are 
rapidly  being  rooted  from  the  public  mind.  Something  else  is  re- 
quifed  in^  a  representative,  than  a  mere  capacity  to  record  a  vote 
M  the  whip  of  his  partv  directs.  To  entitle  him  to  legislate  on 
>x)tch  afiairs,  he  sboald  have  that  exact  knowledge  of  our  law  and 
ustitutious,  which  actual  practice  for  some  years  as  a  lawyer  can 
•nly  supply ;  and  yfet  the  only  two  Scotch  members  who  can  be  said 
&  possess  these  requirements  are  Mr  Moncriefi^  and  Mr  Dunlop. 
f  the  former  now  abandons  parliamentary  duty,  for  the  cultivation  of 
M  profession,  the  whole  burden  of  representing  the  country  must  de- 
rive itself,  during  the  noviciate  of  the  Lord  Advocate,  on  the  unaided 
Boulders  of  the  solitary  member  for  Grednock.  This  is  the  most 
imortunate  result  of  the  late  change  in  the  administration.  No  one 
yho  has  been  accustomed  to  study  the  Scotch  Statute  Book  can  fail 
0  see  the  immense  service  whicn  Mr  Moncrieff  has  been  to  the 
»Qntiy.  Alone  and  almost  unaided  in  a  House  of  Commons  which 
laa  no  experience  of  our  laws  and  forms — which  does  not  understand 
our  requirements — and  which  has  no  knowledge  how  these  are  to  be 
^"PVii«I — he  has,  during  his  tenure  of  office,  passed  a  variety  of 
p^asares  of  the  greatest  possible  importance.  He  was  called  to  office 
^toe soring  of  1851 — was  ousted  in  February  1852,  on  the  accession 
^Lora  Derby  to  power — and  was  again  reinstated  in  January  1853, 
fiien  Lord  Aberdeen  assumed  the  government.  He  remained  under 
-^rd  Palmerston  when  he  acceded  to  office  in  1855,  till  the  Liberal 
^ty  were  last  month  again  sent  to  the  cold  shade  of  opposition, 
•^nnng  all  that  period  his  administration  must  be  said  to  have  been 
;  ^"®  oaost  successful  character.  True,  he  has  failed  with  the  ques- 
^on  of  national  education,  from  those  narrow  ecclesiastical  prejudices 
»nich  are  not  yet  extinct  in  Scotland ;  but  he  has  succeeded  in 
•^rrj'ing  many  important  measures,  which  have  already  proved  of 
*e  most  solid  utility  to  the  country.  In  1853  he  brought  in  the 
Sheriff  Court  Act, — an  Act  which  has  done  more  for  the  profession 
^M  the  public  than  any  statute  relating  to  process  which  it  is  pos- 
.  '?  to  name.  The  new  procedure  it  introduced,  has  caused  a  saving 
^n  time  and  cost  that  has  added  greatly  to  the  business,  and  at  the 
?^'||e  time  to  the  popularity  with  the  public,  of  these  important 
J'l^icatories.  The  Act  is,  no  doubt,  exceedingly  ill  drawn :  it  has 
p^n  said  by  a  high  authoritv,  that  it  is  not  an  Act  of  Parliament, 
^ut  only  notes  for  an  Act  of  Parliament.  In  this  particular,  it  is 
'wvoiher  added  to  the  long  list  of  examples  we  have  had  for  some 
tK^?  of  the  necessity  of  an  immediate  departure  from  the  usage  of 
^"^  Crown  Office,  with  respect  to  the  drafting  of  bills.  But,  on  the 
*«o]e,  the  Act  has  been  most  successful  in  its  operation, — a  result 
*"ich  is  no  doubt  partly  owing  to  the  readiness  with  whic^  the 
P^'^fession  in  the  country  adapted  themselves  to  the  entbely  new 
*^y'e  of  pleading  which  it  introduced.     Its  chief  defect  is  that  it  did 


196  REVIEW.  [Apiil 

not  provide  for  a  proper  system  of  appeal  on  qnestions  of  law.  It 
disallowed  all  review  in  cases  under  Ii.25.  Experience  has  sbown 
that  this  is  too  great  a  limit ;  and,  but  for  recent  events,  an  attempt 
might  have  been  made  this  session  to  rectify  that  mistake.  The 
proper  course  would  be,  to  extend  the  summary  procedure  of  toe 
Small  Debt  Court  to  all  cases  under  L.25,  and  to  give  an  appeal  on 
matters  of  law,  to  be  presented  in  the  English  form  of  a  case,  pre- 
pared by  the  parties  or  the  judge.  The  same  year,  an  iroportoiit 
advance  was  made  in  religious  toleration,  by  the  abolition  of  Uni- 
versity tests,  and  the  substitution  therefor  of  a  declaration  by  the 
Professor,  that  he  would  not,  directly  or  indirectly,  inculcate  opinions 
opposed  to  the  Bible  and  Confession  of  Faith.  On  the  other  side 
of  the  account,  we  must  place  that  most  unnecessary  measure  tor 
diminishing  the  number  of  Sherifis,  the  object  of  which  do  one 
has  ever  oeen  able  to  understand.  By  this  Act,  whenever  a 
vacancy  occurs,  there  are  placed  under  one  Sheriff: — (I)  The 
counties  of  Sutherland  and  Caithness  ;  (2.)  Banff  is  added  to  Elgin 
and  Nairn ;  (3.)  Linlithgow  to  Clackmannan  and  Kinross ;  (4.) 
Dumbarton  to  Bute ;  (5.)  Haddington  to  Berwick ;  (6.)  Roxburgh 
to  Selkirk ;  and  (7.)  Wigtown  to  Kirkcudbright.  The  effacing,  in 
this  manner,  of  the  old  landmarks  of  the  country,  and  the  splitting 
it  up  into  immense  provinces,  was  a  sacrifice  of  the  whole  principle 
of  the  double  shenffship ;  and,  view  the  measure  as  we  may,  it 
must  be  confessed  that,  on  this  occasion,  Mr  Moncrieff  showed  that 
he  was  not  above  the  influence  of  popular  clamour.  On  the  other 
hand,  we  must  adduce  in  his  favour  the  Acts  establishing  a  system 
for  the  Registration  of  Burths,  Deaths,  and  Marriages,  and  an  Annuil 
Valuation  of  Lands  and  Heritages,  whereby  all  assessments  are  nor 
imposed.  In  1856,  were  passed  the  Bankruptcy  Act,  and  the  Act 
for  the  Abolition  of  the  Court  of  Exchequer.  The  former  measiiK 
(now  that  the  blunders  of  its  draughtsman  have  been  repaired)  has 
given  great  satisfaction  to  the  mercantile  public ;  the  latter  rectified 
one  of  those  constitutional  mistakes  which  were  committed  at  the 
time  of  the  Union.  The  transference  of  the  jurisdiction  of  the  Court 
of  Exchequer  to  the  Court  of  Session,  was  the  removal  of  only  a 
nominal  distinction.  A  much  more  important  feature  of  the  measurt 
was  the  power  given  to  grant  expenses  against  the  Crown.  The 
Act,  however,  contains  a  great  many  arbitrary  provisions  in  favour 
of  the  Crown— the  right  of  reply,  ror  instance — that  ought  nev^ 
to  have  been  there.  Of  the  Lunacy  Act  of  1857,  we  still  retain 
our  former  opinion,  that  it  introduced  a  complicated,  expensive,  and 
altogether  useless  machinery,  to  meet  an  evil  for  wnich  a  vei)' 
simple  amendment  of  the  law  would  have  sufficed.  But  unques- 
tionably the  worst  of  all  was  the  Court  of  Session  Act  or  last 
year,  which  created  a  new  distribution  of  the  legal  year,  alike  dis- 
advantageous to  the  profession  and  inconvenient  to  the  pubuc- 
Surely,  this  session,  an  attempt  will  be  made  to  rectify  this  most 
palpable  blunder. 
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Snch  are  the  more  important  of  Mr  Moncrieflfs  public  measures. 
Of  his  other  official  acts  we  cannot  speak  with  the  same  approval. 
In  particular,  the  mode  in  which  he  has  exercised  the  patronage  of 
offices  rightly  belonging  to  the  writers  to  the  signet,  has  been  the 
cause  of  much  dissatisfaction  to  that  learned  body. 

We  fear  that  this  session  will  be  a  complete  blank  so  far  as 
regards  Scotch  legislation.  We  take  from  the  papers  the  following 
important  paragraph : — 

Land  Teiture  m  Scotland. — In  the  House  of  Commons,  on  Tnesday  eTen- 
ing,  Mr  Dnnlop  asked  the  Lord  Advocate  whether  it  was  his  intention  to 
ntrodace,  during  the  present  session,  any  measure  for  the  simplification  of  the 
itles  to  land  in  Scotland  ?  The  Lord  Advocate  said,  that  he  could  at  present 
^Te  no  distinct  pledge  on  the  suhject.  The  subject  was  important,  and  though 
t  good  deal  had  been  done  by  his  predecessor  to  improve  the  law  of  Scotland 
in  this  department,  still  more  remained  to  be  done  with  a  view  to  making  cou- 
rejances  more  speedy  and  economical. 

The  Valuation  Bill  of  Mr  Dunlop  has  been  thrown  out  by  the 
House  of  Commons.  The  object  or  the  measure,  viz.,  to  furnish  a 
complete  classification  of  real  property,  whether  assessable  or  not 
assessable,  was  an  exceedingly  desirable  one,  but  the  objections  to 
the  mode  in  which  it  was  carried  out  were  too  weighty  to  be  over- 
looked. Mr  Dunlop's  other  bill, /or  the  al^olition  or  the  annus  deli- 
Urandij  should  be  confined  to  a  simple  reduction  of  the  period 
from  a  year  to  six  months.  Some  time  should  be  allowed  an  heir 
to  examine  his  ancestor's  afiairs,  especially  when  he  happens  to 
be  resident  abroad,  before  being  forced  into  litigation;  and  an 
interval  should  elapse,  in  order  to  prevent  creditors  getting  the 
start  of  each  other  in  constituting  against  the  estate.  Six  months 
is  the  period  daring  which  no  execution  can  take  place  with  respect 
to  executry ;  the  same  period  has  been  fixed  on  in  the  bankruptcy 
statute,  during  which  sequestration  of  a  deceased's  estate  cannot  be 
awarded;  and  it  might  be  for  professional  convenience,  were  six 
iBonths  taken  as  the  time  during  which  action  cannot  be  taken 
against  an  heir.  But,  meantime,  the  bill  has  been  withdrawn,  on 
an  assurance  by  the  Lord-Advocate,  that  its  object  will  be  provided 
for  in  a  general  measure,  which,  it  is  understood,  is  now  in  prepara- 
tion, for  the  simplification  of  Scotch  conveyancing. 


M^m\  nf  imstonB. 


COURT  OF  SESSION. 


FIRST  DIVISION. 

Spier's  Trustees  v,  Stevenson's  Trustees.— J*66.  22. 
Supencr  and  VasscU-^PMic  Burdens. 
A  fea-contract  contained  an  obligation  of  relief  as  follows: — "  And,  further, 
the  said  Archibald  Spiers  binds  and  obliges  himself  and  his  fore8aids»to  free  and 
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relieve  the  lands  aboTe  desponed,  of  all  teind,  cees,  or  other  public  bardens  pay- 
able out  of  said  land  in  all  time  coming.*'  J9e2d^— that  the  vassals  were  entitled 
to  be  relieved  by  the  superior  of  all  payments  of  and  out  of  the  teinds,  andtli&t 
the  obligation  of  the  superior,  who  was  also  titular,  must  in  this  case  be  eon- 
itrued  as  extending  to  zuture  augmentations. 

The  MAeiSTRATEs  or  Aberdeen  v,  Williaii  Robison. — F^,  23. 

Clau$e — €hfutrucH(m'^Gautu>narjf  Liability, 

Vernon  and  Company,  engineers  in  Aberdeen,  granted  a  bond  as  principals,  and 
the  defender  Robison,  who  was  an  advocate  in  Aberdeen,  as  cautioner,  to  the  Trea- 
surer of  Aberdeen  for  payment  of  the  yearly  ground -rent  of  L.96  for  the  fint 
three  years  after  the  entry  of  Vernon  and  Company  to  certain  premises  acquired 
by  them  from  the  Town  of  Aberdeen,  Robison  binding  himself  also,  that  Vemoo 
and  Company  should  implement  the  conditions  contained  in  a  disposition  of 
the  subjects  granted  by  the  Treasurer  of  Aberdeen,  and  also  contained  in  the 
articles  of  roup.     The  bond  contained  a  clause  to  this  effect : — ^^  In  respect 
there  are  a  variety  of  buildings  alreadv  erected  on  the  premises,  with  fixed 
machinery,  etc.,  my  said  disponees  shall  be  obliged  to  keep  up  these  of  tbi 
same  value,  and  upon  the  whole  of  which*'  the  ground-rent  was  declared  to  U 
a  real  burden  ;  *<  and  in  case  my  said  disponees  shall  discontinue  the  present 
works,  they  shall  be  bound  to  erect  and  maintain  other  buildings  worth  it 
least  double  the  yearly  ground-rent ;"  and,  failing  the  erection  of  such  builJ* 
ings  within  two  years,  ••  they  shall  be  obliged,  upon  the  expiry  of  that  period, 
to  redeem  one-half  of  said  annuity,  at  the  rate  of  twenty-five  years'  purchase; 
and  it  shall  be  optional  to  them  at  any  time,  within  five  years  from  the  date «{ 
their  entry,  to  redeem  the  whole  ground-rent  at  the  same  rate  of  purchase.' 
Vernon  and  Company  discontinued  the  works  in  1829.     The  MagistrateE  ci 
Aberdeen  thereafter  raised  an  action  against  them  and  Robison,  to  have  then  I 
compelled  to  redeem  one-half  of  the  ground-rent,  and  also  concluding  ^^  ' 
L.1206,  53.,  as  twenty-five  years'  purchase  of  the  same.     Vernon  and  Com- 1 
pany  allowed  decree  in  absence  to  go  against  them.     Pleaded  for  Robisoo-  , 
According  to  a  fair  construction  of  the  bond,  he  only  became  bound  as  cautioner  ; 
for  Vernon  and  Company  for  the  ground-rent  for  the  first  three  years  after ; 
their  entry,  and  was,  therefore,  not  bound  to  redeem  the  one-half  of  tbe ' 
ground-rent ;  or,  if  the  bond  did  contain  any  obligation  beyond  the  tbiM 
years,  such  obligation  had  been  insei*ted  per  incuriam,  and  contrary  to  the  is- 
tention  of  the  defender,  and  could  not  therefore  be  founded  on  as  against  him- 
Held — that  the  defence  was  not  relevant.     The  question  was  not  what  the 
bond  ought  to  have  been  but  what  it  was.    Its  terms  were  clear.     The  defence, 
that  such  an  obligation  had  been  inserted  per  incuriam,  would  not  readilr  ^ 
allowed  to  any  one,  least  of  all  to  the  defender,  who  was  an  agent,  and  bw 
himself  revised  the  bond. 

William  Brown  v.  John  Rankine. — Feb,  24. 

Statute — Process^— Amendment  of  Libel. 

Action  to  recover  the  statutory  penalty  of  L.100  for  bribing  a  voter  at  & 
Parliamentary  election.  The  summons  libelled  the  17  and  18  Vict.,  c.  lf-> 
which  declares  the  offence,  the  penalty,  and  the  procedure.  Before  the  actioa 
was  raised,  the  period  for  which  that  Act  was  to  last,  had  expired.  But,  before 
it  did  expire,  the  statute  was  continued  by  the  19  and  20  Vict.,  c.  84.  This 
last  statute  was  not  libelled  on.  Pleaded  for  the  defender — the  action  is  p<>^ 
well  founded,  being  laid  on  a  statute  which  had  no  existence  when  the  action 
was  instituted  ;  amendment  is  now  incompetent.  Held — that  the  original  Act 
was  still  the  law,  and  therefore  the  proper  Act  to  be  libelled.  The  continuin.^ 
statute  did  not  enact  anything  new ;  it  did  not  even  enact  that  the  <*  provisions 
of  the  former  Act  should  be  continued,  but  that  the  Act  itself  should  be  con- 
tinned.     Therefore,  although  this  was  a  penal  action,  and  as  such  reqtuinng 
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net  coDfltraetioii,  hM  competent  to  amend  the  libel,  by  setting  forth  the  con- 
iiUDg  statnte ;  bat  obsenred,  that  it  would  have  been  a  difibrant  eaae  had  the 
iginal  Act  actually  expired  and  been  then  revised  or  re-enacted. 

The  Cab&on  Comfant  «.  William  Donaldson. — Feb.  25. 
Landlord  and  TejuuU — Damage  ly  Miscropping, 
icdon  of  damages  agidnst  an  agricultural  tenant  for  miscropping.  The 
iiTon  Company  let  a  firm  to  Donaldson  for  nineteen  years  from  Martinmas 
37,  he  being  bound  to  cultivate  it  in  a  husbandlike  manner,  and  not  to  run 
oot  bj  over-cropping ;  and  also  to  leave  at  least  one-fourth  part  of  the  farm 
pasturage  mss  at  the  end  of  the  lease.  The  lease  expired  in  1866.  The 
aa^es  concluded  for  were  for  alleged  miscropping  in  1862.  Pleaded  for  the 
^'^'■— assuming  that  there  had  been  damage  in  1862,  that  could  have  been 
•Mm  before  the  termination  of  the  lease.  No  objection  was  taken  to  the 
BoiUon  of  the  feim  at  the  termination  of  the  lease,  therefore  the  claim  was 
*  Incompetent,  and  was  not  made  competent  by  being  in  dependence  before 
8  termination  of  the  lease.  Defence  repelled.  Damage  had  been  proved  to 
'e  b«ii  sustained  In  1862  by  miscropping,  and  the  present  was  a  competent 
*Qe  of  lecovering  tbmt  damage. 

RoBEBT  Malcolm  Kerr  v.  James  Wilkib. — Feb.  26. 

Statute — Construction. 
The  Kelvin  Bridge  A.ct  1862,  enacts,  that  certain  parties  therein  named,  ^  and 
^^^^^ies  who  hold  in  their  own  right  the  sum  of  L.lOO  of  annual  feu- 
"^tt  '  from  .'certain  lands,  ''  shall  be,  and  they  are  hereby  appointed,  the 
^^  for  carrying  this  Act  into  execution,  and  shall  be  called  the  Kelvin 
™|«  Trustees."  In  a  reduction  of  proceedings  imposing  assessmcDt,  on  the 
^^  that  the  pursuer,  who  possessed  the  statutory  qualification  of  a  trustee, 
^'^0  was  not  named  in  the  Act  as  a  trustee,  had  not  been  called  to  attend 
^meetings: — Heldy  on  a  construction  of  the  whole  statute,  that  the  acting 
i?tees  were  those  named  in  the  statute,  and  that  their  number  were  to  be 
*fuited  from  persons  having  the  statutory  qualification.  Therefore  that  the 
mission  to  call  the  pursuer  was  not  a  statutory  nullity. 

Lose,  Wilson,  akd  Bell  v.  Martin  and  Others.— ifarcA  3. 

Lea^  to  Appeal. 

ne  Court  having  pronounced  an  unanimous  judgment  in  favour  of  the  do- 

kL!^*  pursuers  presented  a  petition  for  leave  to  appeal.     Oljected,  issues 

"«  b«en  aidjusted  for  trial,  and  leave  to  appeal  would  be  virtually  leave  to 

*pcnd  the  proceedings  for  two  years.    If  granted,  it  ought  at  all  events  to  be 

*^f  the  condition  of  the  appeal  being  presented  within  a  limited  time. 

?^^)  leave  to  appeal  does  not  stop  proceeaings  so  long  as  an  appeal  is  actually 

K^Q.    Held^  that  leave  to  appeal  being  tantamount  to  an  indefinite  sist, 

^^^  ^Qted  to  appeal  only  up  to  1st  June  next. 

Dixon  and  Johnston  v.  Miller  and  Others. — March  3. 

Feu-Contract — Entry  ofHeire. 

1  5^^P  relative  to  the  adjustment  of  a  feu-contract  which  the  purchaser 

ft^vTr  ^^  P'^fe^^ce  to  *»  ordinary  disposition.     The  price  of  the  subjects  was 

l1  ^^^ ;  either  the  whole  or  the  half  of  that  sum  was  not  to  be  paid,  but 

^  ^  converted  into  a  feu-duty  at  a  certain  rate.    When  the  title  was  offered, 

^^^estion  arose  as  to  the  sellers  power  to  convey ;  but  the  Court  held  that  it 

^^ufficient    They  also,  of  consent  of  the  purchasers,  decerned  them  to 

^^  payment  to  the  sellers  of  L.1600,  and  to  execute  a  fen -contract  for  an 

^l^lfeu^uty  of  L.76,  *' with  all  usual  and  proper  clauses."     It  was  pro- 

n^to  insert  the  words — "  and  paying  as  composition  on  the  entry  of  every 

^aQd  singular  successor,  to  the  aforesaid  subjects,  one  penny  and  no  more. 

Which  the  composition  is  hereby  taxed."    Objected  by  the  sellen  : — ^There 
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ought  not  to  be  any  taxing  words  at  all.  There  was  no  stipulation  in  the  ar- 
rangement between  the  parties  that,  in  the  event  of  the  pnrchaaer  electing  to 
take  a  feu-right,  the  relations  of  superior  and  vassal  shoula  be  put  in  abeyance. 
The  sellers  were  bound  to  enter  with  their  own  superior,  and  to  pay  their  own 
casualties,  and  it  was  reasonable,  therefore,  that  they  should  oe  entitled  \o 
make  a  similar  demand  agiunst  the  purchaser  as  their  vassal.  Heidi  that  it 
was  not  inconsistent  with  the  transaction  between  the  parties,  nor  with  the 
previous  judgment  of  the  Court,  that  the  entries  should  be  taxed,  which,  mor^ 
over  in  feu-contracts,  was  not  unusual,  but  that  the  sellers  were  entitled  to  get 
the  annual  payment  or  feu-duty  clear,  and,  therefore,  the  purchaser  would  be 
liable  to  them  in  relief  of  any  payment  which  they  might  have  to  make  to 
their  own  superior  for  the  ground  conveyed. 

Wilson  v.  Connel. — March  6. 
Proeeu — Advocation — Competeney, 
Question  of  competency  of  an  advocation.  An  action  had  been  raised  in  the 
Sheriff-Court  for  ii.32,  Os.  dd.  The  defender  tendered  and  consigned  L2^, 
which  the  pursuer  thereafter  uplifted.  The  sheriff  found  ^  that  the  par- 
suer  had  failed  to  instruct  any  liability  beyond  what  was  originally  admitted 
by  the  defender.  The  pursuer  advocated,  and  the  sum  in  dispute  being  tlius 
reduced  to  L.7,  the  defender  objected  to  the  competency  of  the  advocation. 
Heldy  that  the  con^gnation  had  been  made  with  reference  to  a  view  of  the  cast 
not  acquiesced  in  by  the  pursuer,  and  that  neither  the  consignation  on  the  one 
hand,  nor  the  uplifting  of  the  consigned  money  on  the  other  hand,  implied  anr 
intention  on  the  part  of  either  litigant  to  give  up  the  right  of  review  of  a  judg- 
ment pronounced  after  they  had  joined  issue  in  a  cause,  which,  at  first  was 
advocable,  and  must  continue  to  be  so  unless  something  was  done  by  the  par- 
ties clearly  to  deprive  it  of  that  character. 

Vans  Agnew,  PeHtioner, — March  9. 

Entail  Amendment  Act — Improvement  Expenditure, 

The  Court  allowed,  as  improvement  expenditure  under  the  Entail  AmeoJ- 
ment  Acts,  sums  expended  on  two  mansion  houses  belonging  to  the  petitioner. 
as  heir  in  possession  of  two  entailed  estates,  which  were  at  one  time  held  bt 
different  titles,  but  were  now  included  in  the  same  entail  and  destined  to  the 
same  series  of  heirs.  The  estates  were  discontiguous,  and  the  repairs  soch  &3 
the  heir  in  possession  was  not  bound  to  make  in  order  to  keep  up  the  housed- 
The  one  mansion  was  occupied  by  the  petitioner  himself,  the  otner  was  Used 
as  a  jointure  house. 

Thos.  Wightman  t;.  Chables  Wilson. — March  9. 
Process — Letters  of  Supplement — Jurisdiction, 
Action  of  furthcoming  at  the  instance  of  Wightman  against  Wilson,  iQ 
whose  hands  arrestments  had  been  used  upon  a  registered  protest  by  Wightmsn 
against  the  common  debtor  Geddes.  A  bill  was  granted  oy  Geddes  to  Wight- 
man  upon  25th  April  1854,  payable  at  four  months.  On  SOth  August  18^ 
it  was  protested,  and  the  protest  recorded  by  Wightman.  Arrestments  veK 
used  on  5th  September.  A  furthcoming  was  raised  in  the  Sheriff- Court  « 
Forfarshire  on  14th  September;  and  on  15th  September,  citation  was  given  t^ 
Geddes  at  his  former  place  of  residence  ;  but  Geddes  had  left  his  place  <)f 
residence,  and  gone  abroad  for  more  than  forty  days  before  the  date  of  citation 
— the  exact  date  was  not  ascertained.  The  arrestee,  Wilson,  objected  to  the 
validitv  of  this  citation.  The  common  debtor,  at  the  date  of  citation,  bad  not 
a  dwelling-house  "occupied  by  his  family  and  servants,"  therefore  the sgw- 
mons  ought  to  have  been  executed  against  him  as  out  of  the  kingdom.  ^^°' 
that  the  citation  was  bad,  and  that  it  could  not  be  cured  by  letters  of  suppl^^ 
ment  in  the  Sheriff-Court.  That  was  not  the  proper  forum  for  citing  a  foreign«^; 
which  the  common  debtor  now  was.  This  was  not  an  action  rctjfi^^ 
M(u«,  which  applied  only  to  real  actions.     The  sheriff  had  no  longer  jurisdtC' 
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tion ;  aod,  in  eonsentiDg  to  regiBtration  for  execution,  the  common  debtor  con- 
sented only  to  submit  lumflelf  to  that  particular  jurisdiction  to  which  foreigners 
were  amenable — ^the  Supreme  Court.    Therefore  objection  sustained. 

James  Mabon^  Petitioner, — March  16. 

Bankrupt — Ditckarge. 

An  undischarged  bankrupt,  whose  estates  were  sequestrated  in  1832,  under 
the  Bankruptcy  Act  54  Geo.  III.,  prayed  for  an  order  appointing  the  future  pro- 
ceedings in  the  sequestration  to  be  regulated  by  the  recent  Bankruptcy  (Scot- 
land) Act,  1856,  in  terms  of  section  3  of  the  latter  Act.  The  petition  was  inti- 
mated on  the  walls,  in  the  minute-book,  and  in  the  Edinburgh  Gazette.  A 
final  dividend  had  been  paid  to  the  creditors,  the  trustee  had  been  discharged, 
and  the  bankrupt  now  desired  to  avail  himself  of  the  expeditious  and  inexpen- 
are  mode  of  obtaining  his  own  discharge  provided  by  the  recent  Act.  Held^ 
that  that  was  a  legitimate  object,  and  the  prayer  of  the  petition  granted. 

John  Miller  v.  Jobit  Duncan. — March  18. 
Bankruptcy —  TVuetee — Procedure, 

Competition  for  the  office  of  trustee  on  a  sequestrated  estate,  under  the  19 
and  20  Vict.,  c.  79.  At  the  meeting  for  the  election  of  trustee  each  candi- 
date elaimed  a  majority  of  legal  votes,  and  protested  against  the  validity  of  the 
rotes  for  the  opposing  candidate.  The  creditors  made  no  declaration  of  the 
ejection,  but  instructed  the  preses  to  report  the  -proceedings  to  the  sheriff. 
Miller  afterwards  lodged  a  note  of  objections  against  the  votes  for  Duncan,  but 
the  note  did  not  state  by  whom  dirawn.  Duncan  did  not  lodge  any  note  of 
objections.  Heldy  that  a  note  of  objections  was  not  a  pleading  in  a  cause  re- 
quiring strict  fonaality  in  its  language,  and,  therefore,  that  the  absence  of  the 
words,  "  by  whom  drawn  "  was  not  a  fatal  objection.  Farther,  that  the  effect 
of  the  competing  candidate  not  lodging  a  note  of  objections,  was  only  to  pre- 
elude  his  stating  any  objections  before  the  sheriff  to  the  votes  for  MiUer.  It 
did  not  imply  that  he  himself  had  withdrawn  from  the  contest.  Also,  that 
Qnder  the  present  Bankruptcy  Act  it  was  not  necessary  for  the  creditors  to 
declare,  in  their  minutes  of  the  meeting  held  for  the  election  of  a  trustee,  which 
of  the  competing  candidates  had  been  elected. 

Janet  Williamson  or  Gbaham  v.  Thomas  Linton. — March  18. 

Public  Officer — Privilege — Issues, 

Action  by  a  licensed  broker  against  the  Procurator-Fiscal  of  the  Police  Court , 
lor  L.400  as  a  solatium  and  damagee  for  alleged  oppression  and  real  injury,  in 
f^sp^t  that  on  the  complaint  of  the  defender,  the  sheriff  granted  warrant  for 
her  apprehension  on  a  charge  of  reset  of  theft, — that  she  was  taken  to  the 
police  office,  and  without  notice  given  to 'her  of  the  charge,  or  time  given  her 
^  prepare  for  her  defence,  or  obtain  witnesses  to  support  it,  she  was  sentenced 
to  forty  days  imprisonment,  under  which  sentence  she  was  confined  from  the 
^  to  1 7th  November.  Her  license  was  revoked  on  her  conviction.  On  24th 
^oyember  the  Court  of  Justiciary  suspended  the  sentence  simpliciter  with  ex- 
penses. Defence — The  defender,  as  a  public  officer,  is  privileged,  and  must  be 
proved  to  have  acted  maliciously  and  without  probable  cause.  Held^ — that  the 
pursuer  was  entitled  to  an  issue  of  wilful  oppression,  out  of  which  real  injury 
had  arisen,  fiut  it  did  not  follow,  that  a  procurator-fiscal  was  necessarilv 
hable  to  a  prosecution  for  damages  in  every  case  where  imprisonment  had  fol- 
lowed on  proceedings  instituted  by  him — and  where  the  sentence  was  quashed. 
A  competent  tribunal  having  decided  upon  his  complaint,  the  party  complained 
*g»in8t  was  then  in  the  hands  of  the  law — ^not  of  the  procurator-fiscal,  who 
^uld  not  tiien  prevent  imprisonment  even  if  he  wished  it. 
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National  Exchange  Compant  v.  Drew  and  Dick. — March  19. 
Appeal—  Discharge  of  Trial — Expemes. 
Issues  in  this  case  were  adjusted  two  yean  ago.  The  case  was  set  down  for 
trial  in  a  few  days.  The  defenders  having  appealed  against  certain  judgmeott 
of  the  Court  of  Session,  no  order  for  service  of  the  petition  had  heen  made  by 
the  House  of  Lords ;  but,  in  oon8«qaence  of  an  objection  taken  to  its  coInp^ 
tency  by  the  pursuers,  il  had  been  remitted  to  the  committee  on  appeals.  Held 
— tliat  notwithstandine  the  appeal,  it  was  competent  to  go  on  with  the  tiiai, 
hot  that  it  was  inexpedient  to  do  so.  Therefore,  notice  of  trial  discharged  oq 
payment  of  such  part  of  the  pursuers'  expenses  as  would  not  be  afterwards 
avaUable.    Held—nlso  competent  to  grant  decree  for  the  expenses. 


SECOND  DIVISON. 

Dunbab  v.  Lbyack. — Feb.  10. 
Nuieance  Removal  Aci^  12  and  13  Vict.yC.  Ill — CoM^ruction^-Review—LiiAi- 

lUy  to  abate  nuisance  on  a  road  or  street.    Stats,  10  Oeo.  III.,  c,  61 ;  9  attd 

10  Vict.,  e.4\t  sect  22. 

Part  of  Sir  George  Dunbar's  entailed  property  near  Wick  is  let  on  bmlding 
leases  for  ninety -nine  years,  under  the  Act  10  Geo.  III.,  c.  51.  On  a  complaint 
by  the  inspector  of  the  poor,  under  the  Nuisance  Removal  Act,  against  Sir 
George,  and  Craig,  one  oi  his  tenants,  setting  forth  that  the  road  and  drains 
attached  thereto,  opposite  Craig's  house,  were  in  a  filthy  and  unwholesoiu« 
condition,  and  likely  to  be  prejudicial  to  the  health  of  the  neighbourhood ; 
appearance  was  made  for  Sir  George,  and  an  order  was  made,  ordaining  htm  to 
remodel  and  recoustruct  the  roadside  drains  and  gutters  opposite  Craig's 
house.  Sir  George  raised  an  action  concluding  for  reduction  of  the  order 
and  relative  proceedings,  and  for  declarator,  that  he  was  not  bound  to  recon- 
struct and  remodel  the  road,  as  ordered  by  the  sheriff.  The  defender  pleade<i, 
the  road  was  the  property  of  Sir  George  Dunbar,  and  had  not  been  let;  it  was  a 
road  leading  to  Sir  George's  lands  let  ou  agricultural  leases,  the  value  of 
which  it  enhanced ;  in  which  circumstances  the  pursuer  was  properly  pro- 
ceeded against.  The  Lord  Ordinary  assoilzied  tne  defender.  The  Court 
altered  that  judgtnent,  and  decerned  in  terms  of  the  conclusions  of  the  siud- 
mons.  Observed  by  Lord  Cowan — A  road  or  street  could  not  be  held  to  be  in- 
cluded under  the  term  premises,  and  the  proceedings  against  owners  or  oc«q 
piers  of  houses  or  premises  were  not  applicable  to  cases  of  nuisance  on  roads  or 
streets,  the  proceedings  for  abatement  of  which  were  otherwise  provided  for. 

Hutchison  v.  Fbaser. — Feb.  12. 
Poor — Residential  Settlement — Continuous  Residence. 

Margaret  Wright,  a  native  of  the  parish  of  Boharm,  was  employed  as  a 
domestic  servant  in  the  parish  of  Old  Deer,  at  Whitsunday  1846,  where  she 
continued  till  October  1848,  when  she  returned  to  her  father's  house  in  Bo- 
harm, till  April  1849.  She  then  spent  a  week  in  Old  Deer,  and  expressed  a  wisli 
to  return  to  her  service,  but  was  not  taken  back.  With  the  view  of  becoming 
a  dressmaker  in  Old  Deer,  she  went  to  Elgin  and  Aberdeen  to  learn  that  busi- 
ness, and  returned  to  Old  Deer  in  Aug.  1849,  where  she  lived  in  a  hired  s[^' 
nient  till  July  1851,  when  she  became  insane,  and  received  parochial  relief  from 
the  inspector  of  the  poor  of  Old  Deer.  In  an  action  at  his  instance  against  the 
inspector  of  Boharm,  for  the  relief  afforded  her,  it  was  pleaded  bv  the  dcfeoiier 
that  she  had  acquired  a  settlement  by  five  years'  residence  in  Old  Deer.  1^^ 
Sheriff- Substitute  and  Sheriff  of  Banffuhire,  and  the  Lord  Ordinary  (Ms(^ 
kenzie)  assoilzied  the  defender,  andybtine2  she  had  acquired  an  industnal  settle- 
ment in  Old  Deer.  The  Court  reversed  that  judgment,  and  held  that  she  bad 
not  acquired  a  settlement  in  Old  Deer. 

iltilAanttM.— Dunlop's  Poor  Law,  p.  48,  sect.  56  (4th  edit.) ;  Parish  of  W- 
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meJlingtoii  v.  Parish  of  Irvine,  Sd  Deo.  1800,  Mor.  Appx.,  tfoce  poor,  No.  2  ; 
Hay  V.  Gumming,  6th  June  1861,  xiii.  D.,  1057;  Hay  «.  Kirkpatrick,  9th 
July  1851,  xiii.  D.,  1313  ;  Roger  v.  Mackonochie,  5th  July  1854,  xvi.  D.,  1005 
liay  V.  Beattie,  Ist  Dec.  1857,  xx.  D.,  146. 

Watebston  9.  The  Edinbubgh  and  Glasgow  Bank. — Ffb,  19. 

Stamp-^Bani— Letter  of  Credit.     Stats.  63  Oeo.  Ill,,  c.  184,  sect,  13  ;  16  ar^ 

17  Vkt,,  c,  69. 

The  manager  of  a  country  branch  of  the  EdinbuTgh  and  Glasgow  Bank 
gave  McGregor,  a  customer  who  carried  on  business  as  a  cattle-dealer,  a  docu- 
ment in  thetie  terms : — '*  Ck)upar>  Angus,  15th  Sept.  1856.  Be  so  good  as  pay 
the  orders  of  Mr  McGregor  on  me,  which  will  be  paid  on  presentation  here. 
The  same  to  be  confined  to  one  thousand  pounds,  and  to  be  paid  within  one 
fortnight  from  this  date."  This  document  was  not  addressed,  it  was  presented 
by  MK^regor  to  the  officer  acting  for  the  Caledonian  Banking  Company  at  the 
Muirof  Ord  Market,  who  cashed  a  cheqtie  for  L.IOOO,  written  on  the  back  of 
it  by  MKjregor,  and  addressed  to  ^  the  agent  for  the  Edinburgh  and  Glasgow 
Bank,  Coupar-Angus."  The  cheque  having  been  dishonoured;  this  action  was 
raised  at  the  instance  of  the  Manager  of  the  Caledonian  Banking  Company, 
founding  on  the  letter  granted  by  the  defenders'  agent :  the  defenders  pleaded, 
tW  o/ta,  that  the  letter  was  null  and  inoperative,  in  respect  it  was  a  letter 
of  credit,  and  was  not  stamped.  The  Lord  Ordinary  (Ardmiilan)  sustained  that 
P^ea.  The  Court  adhered  (Lord  Justice-Clerk  diss.^  Lord  Wood  aba.) 

Tu8  Scottish  Mibsionart  Society  v.  The  Home  Mission  Commttteb  of  the 

Church  of  Scotland. — Feb.  19. 

Testament — Legacy —  Constmetian. 

A  legacy  was  bequeathed  by  a  member  of  the  Established  Church  to  *<  the 
Sci4tu&  Missionary  Society  of  the  Established  Church."  There  being  no  society 
of  that  name,  the  Scottish  Missionary  Society  and  the  Home  Mission  Com- 
mittee of  the  Church  of  Scotland  were  called,  in  an  action  of  multiple- 
poinding,  and  lodged  claims.  The  one  society  is  composed  of  ministers  and 
wymen  favourable  to  missions,  of  all  denominations,  and  many  clergymen 
of  the  Established  Church  have  taken  an  active  part  in  its  management, 
and  particularly  prior  to  1843.  The  other  society  is  in  connection  with 
the  Established  Church,  and  has  for  its  objects  those  of  the  committees 
of  the  church,  formerly  in  existence,  for  promoting  Church  extension; 
for  aiding  congregations  already  established ;  for  the  employment  of  proba- 
tloneTB ;  and  for  the  encouragement  of  young  men  to  the  office  of  the  ministry. 
The  Lord  Ordinary  (Ardmiilan),  on  the  ground  that  the  legacy  could  not  be 
held  to  be  in  favour  of  the  Scottish  Missionary  Society,  that  society  not  being 
in  connection  with  the  Church  of  Scotland,  and  that  it  could  not  have  been 
intended  for  the  Home  Mission  Committee,  another  legacy  having  been  left 
to  them,  found  that  it  had  lapsed.  Both  claimants  reclaimed.  Lord  Murray 
vas  of  opinion  that  the  Home  Mission  Committee  should  be  preferred.  The 
njajority  (Lords  Cowan  and  Neaves,  Justice-Clerk  dbs.)  held,  that  the  Scottish 
Missionary  Society  should  be  preferred.  Observed  by  Lord  Cowan — The  tes- 
tatrix had  in  view  a  missionary  society,  which  properly  was  a  Society  for  the 
conversion  of  the  heathen ;  the  Scottish  Missionary  Societv  had  this  for  its 
^bject,  which  the  Home  Mission  Committee  had  not ;  and  the  former  did  not 
^loog  to  any  particular  sect  of  Christians,  more  than  to  the  Established  Church. 
iQ  snch  circumstances,  he  was  giving  effect  to  the  law,  as  laid  down  in  the 
«*«e  of  Somervillc'a  Trustees,  22d  Jan.  1830. 

-4«<Wt«ieg.— Bemesconi  tf.  Atkinson,  18th  Jan.  1853  (Chancery),  x.  Hare's 
^^««»  p.  345 ;  Rishton  tf.  Cobb  (Chracery),  16th  December  839,  v.  Mylne 
Mid  Craig,  p.  145 ;  Ward  on  Legacies,  p.  96 ;  Wigram  on  Wills,  pp.  134, 10» 
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Eduyburoh  and  Glasgow  Bailwat  Compant  v,  Hislop  ahd  Otebbb.— JFV6. 24. 
Pow  Assessment — Railway — AnniuU  Value — Expenses, 

The  Edinburgh  and  Bathgate  line  of  railway  is  in  the  possession  of  the 
Edinburgh  and  Glasgow  Bailway  Company,  under  a  statutory  lease  for  999 
years,  at  a  fixed  rent,  which  amounts  to  the  sum  of  L.9500  yearly.  The 
parishes  through  which  the  Edinburgh  and  Bathgate  Bailway  passes,  im- 
pose assessments  for  the  poor  under  the  34th  section  of  the  Poor  Law  Amend- 
ment Act,  according  to  the  annual  vahte  of  the  lands  and  heritages,  one-half 
upon  the  owners,  and  the  other  half  upon  the  tenants  and  occupants.  These 
parishes  claim  right  to  assess  the  Edinburgh  and  Glasgow  Bailway  Companj 
as  tenants  of  the  Edinburgh  and  Bathgate  line,  on  the  footing  that  the  **  annnid 
Talue**  thereof  should  be  taken  to  be,  and  is,  the  jent  above  mentioned,  via.,  L.doOO. 
The  Edinburgh  and  Glasgow  Company  seek  to  be  relieved  of  the  assessmeot,  by 
an  action  of  declarator,  in  which  they  found  upon  the  37th  section  of  the  Act 
which  provides  that,  the  annual  value  of  lands  and  heritages  shall  be  taken  to 
be  the  rent  at  which  they  might  be  reasonably  expected  to  let  from  year  to  year, 
under  deduction  of  the  probable  cost  of  the  repairs,  insurance,  etc.  It  was  al- 
leged by  the  pursuers,  that  the  line  which  was  the  subject  of  the  lease,  was  do( 
in  existence  at  the  time  when  the  agreement  of  lease  was  entered  into  ;  that  the 
yearly  consideration  paid  therefor  did  not  represent  the  true  annual  ?aliie 
thereof,  and  was  not  the  rent  which  a  tenant  might  fairly  be  expected  to  give. 
The  true  annual  value,  according  to  the  principles  laid  down  in  the  section  of 
the  Act  above  quoted,  was  stated  to  be  only  about  L.725.  The  Court  held,  that 
the  rent  beinff  actually  fixed  and  paid  by  the  pursuers,  the  parochial  boards  were 
entitled  to  take  it  as  the  annual  value ;  ana  a  judgment  pronounced  by  Lord 
Neaves,  finding  that  no  sufficient  grounds  to  support  the  conclusions  of  the 
action  had  been  set  forth,  and,  therefore,  dismissmg  the  action,  was  adhered  to. 
It  was  also  held,  that  as  all  the  defenders  had  the  same  ground  of  defence,  and 
ought  to  have  concurred  in  a  joint  defence,  the  pursuer  should  only  be  found 
liable  in  one  account  of  expenses,  and  in  the  expenses  of  a  consultation  at  the 
commencement  of  the  process. 

Authority  for  Pursuer, — South-Eastem  Railway  Co.  v.  Dorking,  7  Baflff&j 
Cases,  877. 

Hat,  Thomson,  aio)  Blair  v.  The  Edinburgh  and  Glasgow  Bank Feb.  26 

Proof—Diligence—  Confidentiality, 

This  case  related  to  a  bill  of  Elxchange  for  L.IOOO,  which  was  said  to  bsT« 
been  been  misapplied  by  the  defenders.  The  summons  concluded  for  restora- 
tion of  the  bill,  or  payment  of  the  contents.  Issues  having  been  adjusted,  the 
pursuers  obtained  a  diligence  for  recovery,  inter  alia^  of  all  letters  or  memorandi 
during  the  period  from  let  July  1855,  to  19th  June  1856  (the  date  of  nii- 
ing  the  action),  passing  between  the  agent  or  other  officer  of  the  bank  at 
Leith,  and  the  directors,  office-bearers,  or  agents  of  the  bank  in  Edinbarfb» 
relative  to  the  bill.  Under  this  diligence,  the  law  agent  of  the  bank  in  Edin- 
burgh was  examined  as  a  haver.  He  deponed,  that  he  was  in  possession  of  cer- 
tain documents  falling  under  the  above  description,  but  dechned  to  produce 
them,  on  the  ground  that  they  were  of  a  confidential  nature,  "being  ail 
dated  subsequent  to  dOth  of  July  1855,  from  which  date  the  defenders  had 
reason  to  suppose  that  a  claim  would  be  made  against  them  in  refereoee 
to  the  bill  in  question.'*  It  was  argued  for  the  pursuer,  upon  the  matter 
coming  before  the  Court,  that  nothing  had  happened  on  30th  July,  which 
could  make  subsequent  communications  confidential,  and  that  there  was 
no  instance  of  the  plea  of  confidentiality  having  been  ^carried  so  far.  The 
Court,  however,  holding  it  to  be  settled  that  the  plea  of  confidentiality  was  not 
limited  to  communications  subsequent  to  the  date  of  the  action,  after  satisfy- 
ing itself  by  inspection  that  the  documents  were  in  themselves  of  a  confides- 
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tia]  nature,  and  written  at  a  time  when  the  defenders  had  reason  to  expect 
legal  proceedings,  sustained  the  haver's  ohjection. 

Autkority.^Rox  v.   Medical  Invalid  Insurance  Society,  Nov.   27i  1847» 
X.  D..  p.  156. 

TuBNBULL  V,  Kemp  and  Russell. — Feb.  27. 

Poor — SettlemetU — Proper  Object  of  Parochial  Belief, 

Catherine  Bni-nside  was  horn  in  the  parish  of  Moreham  in  1792.  For  four- 
teen years  prior  to  Octoher  1846,  she  resided  in  the  parish  of  Haddington,  and 
acquired  a  settlement.  In  Octoher  1846  she  left  Haddington  and  removed  to 
the  parish  of  Oladsrouir,  where  she  suhsequently  resided,  and  in  January  1850, 
applied  for  and  ohtained  parochial  relief  from  the  inspector  ;  this  was  approved 
of  by  the  Parochial  Board  on  2d  of  March,  as  "  temporary  aid."  On  1 7th  January 
1850,  the  inspector  of  Oladsmuir  gave  notice  to  the  Inspector  of  Haddington,  that 
the  pauper  had  hecome  chargeable  to  the  parish  of  Gladsmuir,  and  that  Had- 
dington, as  the  parish  of  settlement,  was  held  liable  for  her  support.  In  a  state- 
ment of  the  case  sent  on  30th  January,  he  wrote  to  the  inspector  of  Haddington, 
that  the  pauper  and  her  family  were  in  a  state  of  destitution,  from  scarcity  of 
work,  and  frequent  inability  to  labour.  The  inspector  of  Haddington  sent 
a  medical  man  to  examine  her  ;  and,  on  his  report,  that  she  was  able-bodied,  in- 
timated to  the  inspector  of  Gladsmuir,  that  the  Parochial  Board  of  Haddington 
did  not  admit  any  liability  for  her  maintenance.  No  notice  was  given  at  this 
time  to  the  ^ish  of  Moreham.  After  receiving  the  aid  above-mentioned,  she 
neither  applied  for^  nor  obtained  parochial  relief  for  twelve  months,  during 
which  time  she  was  in  ill-health,  and  supported  chiefly  by  the  earnings  of  her 
natoTal  daughter,  and  the  occasional  assistance  of  neighbours,  but  without  re- 
torting to  common  begging.  In  February  1851,  she  applied  for  parochial  re- 
fief  to  the  inspector  of  Gladsmuir,  and  was  placed  on  the  roll  of  paupers.  At 
thisUme  she  nad  been  continuously  absent  from  the  parish  of  Haddington  for 
upwards  of  four  years  and  three  months,  and  the  inspector  of  Gladsmuir  there- 
fore gave  notice  to  the  inspector  of  Moreham,  that  she  had  become  chargeable 
•6  s  pauper,  and  that  Morenam,  as  the  parish  of  her  birth,  was  held  liable  for  her 
support.  The  Parochial  Board  of  Moreham  refused  the  claim,  alleging  that  she 
^  hecome  chargeable  as  a  pauper  before  she  forfeited  her  claim  on  Haddington. 
An  action  was  raised  by  the  inspector  of  Gladsmuir  against  both  parishes,  con- 
dading  for  relief  from  one  or  other  of  them,  as  being  the  parish  of  settlement. 
In  this  action,  it  was  averred,  that  the  pauper  had  been  unfit  for  work  and  a  pro- 
per object  of  parochial  relief  nnce  the  end  of  1849 ;  and  the  sheriff-substitute, 
^ter  a  proof,  assoilzied  Moreham,  and  found  Haddington  liable  as  the  parish  of 
^ttlement.  In  an  advocation  by  the  inspector  of  Haddington,  he  pleaded,  that 
the  pauper  having  been  absent  for  more  than  four  years  from  the  parish  of  Had- 
dington, without  having  established  during  that  time  any  claim  to  be  consi- 
dered a  proper  object  of  parochial  relief,  must  be  held  to  have  lost  her  settle- 
ment in  Haddington.  The  Court,  in  adhering  to  a  judgment  by  Lord  Mac- 
kenzie, held,  that  admission  to  the  roll  is  the  test  of  pauperism  in  a  question 
of  retention  of  residential  settlement,  and  that  it  could  not  go  into  allegations 
oy  the  parish  of  birth  that  the  pauper  ought  to  have  been  admitted  as  a  proper 
o'^ject  of  parochial  relief  at  an  earlier  period,  and  before  a  residential  settle- 
ment had  been  lost  by  absence ;  that,  in  the  circumstances,  the  small  temporary 
'id  given  by  Gladsmuir  in  IfifiO,  had  not  prevented  the  loss,  by  absence,  of  the 
P^uper*s  residential  settlement  in  the  parish  of  Haddington  ;  and,  with  much 
difficolty  on  the  part  of  the  majority,  that  the  statements  and  admissions  of 
Oladsmuir  as  to  the  pauper  having  been  a  proper  object  of  parochial  relief  from 
^anaary  1850,  did  not  exclude  that  parish  from  asking  relief  from  Moreham. 
Therefore  their  Lordships  assoilzied  the  inspector  of  Haddington,  and  decerned 
*?wist  the  inspector  of  Moreham,  the  parish  of  birth ;  refusing,  however,  expenses 
to  Gladsmuir. 

^^vthoriHee  for  the  Inspector  of  Moreham, — Porteous  v,  Blair,  Dec.  16,  1866, 
»».  D.,  p.  181  ;  Hay  v.  Thomson  and  Others,  Feb.  6,  1866,  xviii.  D.,  p.  610. 
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Maqistratbs  op  Edi5BDR6H  «.  Paton  and  Ritchir. — March  3. 

Construction—  Servitude, 

The  defenders'  are  proprietors  of  the  ground  behind  St  Andrew's  Church,  in 
Edinburgh.    The  ground  was  fned  by  the  Magistrates,  subject  to  a  servitude 
thus  expressed  in  the  feu-charter :  that  the  feuar  **  shall  not  erect  any  buiMiog 
whatever  nearer  to  the  said  church  than  the  distance  of  twenty -five  feet  from 
the  line  of  the  extremitv  of  the  elliptic  part  of  the  church."     Within  six  feet 
of  the  wall  of  the  church  a  cellar  was  constructed  under  ground,  in  which  the 
defenders  placed  a  steam-engine,  furnace,  and  boiler.     In  an  action  of  deckr-  . 
ator,  etc.,  the  defenders  contended,  that  the  prohibition  only  applied  to  build- 1 
ings  on  the  surface  of  the  ground.     Heldj  adhering  to  the  judgment  of  Lord  | 
Mackenzie,  that  the  pursuers  were  entitled  to  prevent  the  construction  of 
cellars  under  the  surface,  and  that  the  defenders  were  bound  to  remove  theou 

Leslie  v.  Davidson's  Representatives  and  Others. — March  6. 

Expenses. 

In  an  action  against  a  number  of  defenders,  each  of  them  gave  in  sepuatt 
defences.  The  Lord  Ordinary  sustained  a  preliminary  plea  to  the  effect,  tbst 
the  averments  were  not  revelant  to  support  conclusions  for  joint  and  seven! 
liability,  to  which  the  Court  adhered,  and  found  the  defenders  entitled  ia 
expenses.  The  pursuers  objected  to  pay  the  expenses  of  all  the  defenders, 
each  of  whom  was  represented  by  counsel  at  the  debate  in  the  Inner  House. 
Heldj  that  each  defender  was  entitled  to  the  whole  expenses  incurred  in  p^^ 
paring  the  record,  and  up  to  the  date  of  the  Lord  Ordinary's  interlocutor ;  but 
the  case  having  been  limited  to  a  single  point  after  that  judgment,  and  all  thft 
defendeins  having  thereafter  the  same  plea  to  support,  that  the  expense  of  the 
debate  in  the  Inner  House  should  only  be  allowed  to  one,  each  of  the  other 
defenders  being  entitled  to  a  fee  for  one  counsel  to  be  present  at  the  dentate  f 
to  watch  the  case.  | 

Authorities  cited.^Beit  v.  Arnott,  June  27,  1828,  vi.  S.  and  D.,  p.  1032;  ?i 
Campbell  and  others  v.  Sir  T.  Dick  Lauder's  Representatives,  Jan.  22, 185^  ^i 
XV.  D.,  p.  311.  ( 

Marshall  v.  Young. — March  6.  1 

Liability  of  Lands  mthin  a  Burgh  of  Barony  to  Police  Assessment  under  SU- 

3  and  4  Will.  IF.  e.  46--Construction. 

The  Police  Act  3  and  4  Will.  IV.,  c.  46,  "  passed  for  the  purpose  of  enablinj 
the  burghs  of  regality  and  of  barony  in  Scotland ''  to  establish  a  system  of  (wlioe, 
declared,  that  the  boundaries  of  all  such  burghs  shall  be  such  as  are  established 
by  charter,  grant,  prescription,  Act  of  Parliament,  or  otherwise,  and  withio  t 
distance  not  exceeding  one  thousand  yards  from  the  boundaries  of  such  la»t 
mentioned  burgbs.  The  commissioners  for  the  purpose  of  executing  the  Act 
are  empowered  to  assess  all  tenants,  occupiers,  and  possessors  of  **  premiH^' 
valued  at  two  pounds  or  upwards  of  yearly  rent,  within  such  burghs.  In  l^ 
the  inhabitants  of  the  burgh  of  barony  of  Kilsyth  adopted  the  Act :  Young,  a^ 
the  tenant  of  a^farm  within  the  boundaries  of  the  burgh,  was  assessed  vq  s 
rental  of  L.70.  *  He  raised  an  action,  in  which  one  of  the  burgh  commissioners 
was  called  as  defender,  concluding  for  declarator,  that  the  commissioners  bad  vfi 
right  to  assess  him  and  others  in  respect  of  any  fJEirm  or  lands  held  for  agncttj- 
tural  purposes.  Lord  Neaves  (Ordinary)  held,  that  lands  occupied  for  agri- 
cultural purposes  were  not  assessable  ;  but,  without  prejudice  to  the  poveis  af 
the  commissioners,  in  assessing  other  subjects  legally  assessable,  to  include  ia 
tlie  valuation  thereof  any  lands  forming  a  proper  pertinent  or  adjunct  thereof. 
The  defender  reclaimed  ;  the  Court  adiiered. 

The  Reclaitner  cited  Smith  v.  Scott,  Feb.  15, 1851,  xiii.  D.,  p.  702. 
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ToRNBS  V.  Turner  and  his  Curator. — March  6. 

Parent  and  Child — Alifnent  to  a  Daughter. 

The  defender,  a  major  in  the  East  India  Company's  service,  on  half-pay, 
is  insane,  and  the  inmate  of  a  lunatic  asylum.  His  daughter,  aged  29, 
hsA  endeavoured  to  procure  employment,  but  unsuccessfully.  In  an  action 
at  her  instance  against  her  fatlier  and  his  curator  bonis  for  aliment,  the  latter 
STerred,  that  the  father's  income  amounted  to  L.268,  and  the  expenses  of  his 
nuintenance,  etc.,  to  L^dO ;  but  that  part  of  his  income  (L.85)  was  the  interest 
of  money  lent  on  heritable  security,  which  might  be  reduced  by  a  fall  in  the 
rate  of  interest.  The  Court  found  the  pursuer  entitled  to  L.30  per  annum 
till  further  order. 

Johnstone  v.  The  CoiiusRctAL  Bank  of  Scotland. — March  11. 

Process — Relefoaney — Datnages, 

Johnstone  raised  this  action  of  damages  on  the  following  averments  In 
September  1840  he  entered  Into  an  agreement  with  the  bank,  in  terms  of 
which,  he  disponed  heritable  property  in  security  for  a  cash-credit  for 
L.  10,000.  He  operated  upon  the  account  until  May  following,  when  he  had 
dnwn  L.7195,  and  the  bank  declined  to  make  further  advances.  His  brother 
died  in  February  1841,  leaving  some  heritable  property,  to  which  Johnstone 
succeeded.  On  the  bank's  refusal  to  make  advances  beyond  L.7000,  John- 
stone employed  the  agents  for  another  bank  to  make  up  his  title  to  his 
hrothej^A  property,  and  arrange  for  a  transference  of  his  account  to  their  bank, 
lie  was  not  infeft  till  August  1841.  A  bill,  drawn  by  the  pursuer  for  L.180,  fell 
due  on  12th  July,  and  a  promissory  note  for  L.1000,  by  Johnstone  to  his  brother, 
Cell  due  on  2d  August,  both  were  in  the  bauds  of  the  Commercial  Bank.  The 
bank  did  not  put  these  bills  to  the  debit  of  the  cash-account,  but  did  diligence 
upon  them,  by  charging  the  pursuer  on  24th  August,  and  on  the  same  day, 
liters  of  inhibition  raised  on  the  cash-credit  and  on  the  bills,  were  served  on 
him.  Other  letters  of  inhibition,  raised  on  a  cash-credit  allowed  to  John- 
stone^s  brother,  and  in  which  Johnstone  was  a  co-obligant,  were  served  on  27th 
August.  The  pursuer  being  deprived  of  the  full  use  of  his  cash-credit,  his 
^Sam  became  embarrassed,  and  he  required  to  apply  for  sequestration.  The 
summons  concluded  for  L.6000  as  solatium  and  damages  for  the  injury  caused 
the  pursuer  by  the  procc?:li'igs  complained  of.  Held,  that  the  bank  were 
sntitied  to  cease  advancing  money  to  the  pursuer  whenever  they  thought  it 
proper  to  do  so :  that  he  had  due  notice  of  tneir  intention  to  refuse  him  further 
tccommodation  :  that  the  bank  were  not  bound  to  place  the  bills  to  the  debit 
>f  the  cash-account,  and  were  entitled  to  do  diligence  upon  them :  that  the 
iverments  were  not  relevant  to  support  the  conclusions  of  the  action,  and  the 
iefenders  were  entitled  to  absolvitor. 

GcTHRiB  V.  Glasgow  and  South- Western  Railway  Coupant. — March.  18. 

Property — Servitude — Disposition — Arbitration. 

A  railway  company  entered  into  a  submission  with  a  proprietor,  through 
vhose  lands  the  railway  was  made,  as  to  the  price  to  be  paid  for  the  ground 
oecQpted.  The  proprietor  claimed  an  additional  sum  in  respect  he  would  be 
deprived  of  the  agricultural  use  of  a  stripe  two  feet  broad,  next  the  fence  to 
be  erected  by  the  railway ;  to  which  it  was  replied  for  the  railway  company, 
that  such  a  claim  was  unnecessary,  as  their  fences  were  always  erected  two  feet 
within  their  boundary.  The  arbiter  issued  notes,  stating  that  he  considered 
the  proprietor  entitled  to  L.3588,  but  taking  no  notice  of  the  claim  for 
loss  of  ground  along  the  fence.  No  award  was  ever  executed,  the  sum  of 
i.3588  being  paid  by  the  railway  company,  who  got  a  disposition,  without 
My  reservation.  A  hedge  was  planted  two  feet  within  the  railway  company's 
^andary,  and  a  paling  to  protect  the  hedge  was  put  up  on  the  boundary 
SDznetime  afterwards  a  wall  on  the  boundary  line  was  substituted  for  a  part 
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of  the  hedge  and  paling.  The  heiress  of  the  proprietor  raised  an  action,  oon- 
eluding  for  declarator,  that  the  railway  company  were  honnd  not  to  erect  t 
fence  nearer  than  two  feet  to  the  margin  of  their  property,  and  for  damages 
for  the  time  during  which  the  paling  on  the  hounaary  was  maintained.  In 
support  of  the  action  the  pursuer  founded  upon  the  pleading  before  the 
aroifier.  HtHdyAiy  Lord  Mackenzie  (Ordinary),  that  the  disposition  imposed 
no  such  obligation  on  the  company  as  was  soueht  to  be  enforced ;  that  theit 
was  not  proved  to  have  been  any  such  obligation  undertaken  by  them,  and 
that  the  defenders*  were  entitled  to  absolvitor.  On  a  reclaiming  note  the 
Court  adhered.  Observed  by  the  Lord  Justice  Clerk  :  It  was  likely  the 
arbiter  had  estimated  the  price  on  the  footing  alleged  by  the  pursuer.  Had 
the  arbiter's  notes  referrea  to  the  clfum,  as  so  disposed  of,  his  lordship  would 
probably  have  felt  that  the  pursuer  had  succeeded  in  making  out  the  obliga- 
tion averred  ;  but  it  was  not  competent  to  prove  by  the  arbiter's  testimony  what 
passed  in  his  mind  and  was  the  ground  of  his  award.  The  proprietor  had  jtst 
trusted  to  the  assurance  of  the  company ;  but  their  undertidLing  formed  do 
part  of  the  transaction,  as  appeared  from  the  disposition,  and  no  separati 
obligation  by  them  had  been  produced. 

Lenaohan  v.  Monsland  Iron  Coy. — March  19. 

Interest  on  Damages  fwr  Assessment, 

The  pursuers,  the  widow  and  children  of  a  miner,  were  found  entitled  to 
damages  for  his  death,  caused  by  injuries  received  by  him  in  a  coal-pit.  Then 
were  two  trials,  in  which  the  pursuers  had  been  found  entitled  to  damages, 
the  first  verdict  having  been  set  aside.  The  purauers  craved  interest  on  the 
damages  found  due  to  them  from  the  date  of  the  accident.  No  claim  for 
interest  was  inserted  in  the  schedule  appended  to  the  issues.  The  defendeis 
resisted  the  motion,  on  the  ground,  that  the  time  that  had  elapsed  subsequent 
to  the  accident  and  before  the  trial,  had  been  most  likely  taken  into  consider- 
ation by  the  jury.  Held  that  the  pursuers  were  entitled  to  interest  from  the 
date  of  the  last  verdict.  Observed  by  the  Lord  Justice  Clerk,  that  in  snr 
other  case  of  the  same  nature,  unless  interest  was  asked  ^m  the  jury,  he  would 
inform  them  that  none  would  be  allowed  by  the  Court  when  the  verdict  "* 
not  find  interest  due. 
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LiNDBAT  0.  The  London  and  Nouth- Western  Bailwat  Compakt. 

Arrestment  jur.  fund,  causa. 

The  pursuer,  a  fruit  merchant  in  Edinburgh,  arrested  funds  belonging  to  the 
defenders,  an  English  railway  company,  in  the  hands  of  the  Caledonian  Railvar 
Company,  and  raised  an  action  against  them,  containing  conclusions  declarator 
as  to  their  obligations  as  carriers,  and  petitioning  for  damages  for  the  breach 
thereof.  The  Court  of  Session  held  that  they  had  jurisdiction  in  such  a  ca# 
in  virtue  of  the  arrestment.  (Court  of  Session,  20th  Nov.  1855,  xviii.  D.,  6f! : 
H.  L.  Feb.  23, 1858,  xxx.  L.  T.  Rep.  357) 

The  LoRD-CHANCELiiOR — ^My  Lords,  this  case  raises  a  very  short  though  im- 
portant point.  The  only  question  is,  whether  or  not  the  Court  of  Session  bas 
jurisdiction  to  determine  this  case.  An  action  was  brought  by  Mr  Lindisay. 
who  is  a  fruit  mei'chant  in  Edinburgh,  against  the  London  and  North-Westeni 
Railway  Company,  which,  I  need  not  say,  is  a  company  established  in  Englaiiil. 
and  the  complaint  he  raised  is  this :  that  the  defenders,  being  in  the  nature  <Ai 
common  carriers  from  Liverpool  to  Edinburgh,  their  railway  joining  othrr 
railways  at  Liverpool,  but  contracting  as  common  carriers  to  forward  gocKls 
from  Liverpool  to  Edinburgh,  were  guilty  of  misconduct  in  their  dealing  withj 
Mr  Lindsay,  in  that  they  would  not  properly  carry  his  fruit — it  does  not  matte^ 
what  the  exact  particular  of  the  complamt  is ;  either  that  they  did  not  cany  it 
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operlir,  or  tiui  the/  refiu«d  to  ctrry  it  except  upon  certain  tenna,  or  that 
*y  otherwtte  coodocted  themeelyeB  as  common  cartierB  oo^ht  not  to  have 
m.  To  that  eomplaint  aevoml  answers  were  made  by  the  railway  company. 
Mouj one  which  ia  now  before  yoor  Lordships  is  this.  By  their  answer, 
»Mied  in  their  second  plea,  they  say  that  the  defenders,  being  an  English 
IMttiy,  and  their  line  of  railway  being  wholly  in  England,  and  the  act  com- 
|M  of  by  the  plaintiff  haTing  occnmd  in  England,  and  the  action  being 
tMoD  of  declarator  of  the  defiimdants'  obligations  under  the  conmion  and 
mie  law  of  England,,  the  pkintiff  is  bound  to  parsne  the  defendants  in  the 
irUof  Engbad,  and  the  arrestment  used  by  him  is  inept  to  found  a  jorisdic- 
'  "f?"^  ^  defendants.  In  order  to  get  a  jurisdiction  the  Court  of  Session 
ssted  certain  funds  or  debts  belonging  to  the  present  appellants,  the  defend- 
^  IS  Scotland,  furudieUomig  fundandm  etnua.  The  only  question  which  is 
f  to  be  determined  is,  whether  that  arrestment  did  or  did  not  give  jnnsdic 
).  Now  that  must  dmend  upon  what  are  the  authorities  as  to  this  point 
Ai  ^^  Scotland.  The  Court  of  Session  held  that  they  hare  jurisdiction. 
«  ^  Am  PMared  to  state  to  your  Lordships,  that  I  think  that  that  decision 
A^^  ^^thority  which  it  would  be  quite  impossible  or  improper  for  your 


*       '**-'« ^«7*>uvuM9  vosco  were  mn  uy  uie  /viriiunitsy-weuerAi  ui  iub  acgu- 

ilSStteh  as,  if  a  gentleman  leaves  nis  umbrella,  or — as  one  of  the  judges  puts 

^s  gentleman  leayee  a  toothpick,  would  that  give  jurisdicdon  ?    I  think 

2^tte  two  auswers  to  that.     In  the  first  place,  one  of  the  learned  judges — 

*^  this  case,  or  in  one  of  the  other  cases  which  has  been  referred  to, 

n^^^fae  property  seised  must  not  be  so  small  as  to  make  the  thing  illu- 

V*  ^heie  may  be  diffionlty  in  dealing  with  that ;  but  that  is  one  answer. 

fa!!/    ^  answer  ia  this :  that  the  decision  of  the  present  question  does  not 

T^e  how  far  the  jurisdictiQa  may  go — whether  it  can  go  beyond  the  nro- 

y  seized  or  not.     And  if,  according  to  the  opinion  of  some  of  the  judges, 

only  ^ect  of  the  arrestaient  is  to  give  jurisdiction,  so  as  to  take  execution 

^    1  ^  which  10  arrested,  then  the  smallness  of  that  which  is  arrested 

la  Qoiy  bI^q^  thai  in  such  a  case  only  a  small  remedy  can  be  obtained. 

J  ui  truth,  we  are  not  to  examine  too  closely  into  what  are  the  consequences, 

into  what  was  the  origin  of  this  jurisdiction,  if  we  find,  as  I  think  we 

^btedly  do  find,  that  for  at  least  -a  century,  or  more  than  a  century,  this 

l^jckon  has  been  exercised,  and  this  arrestment  has  been  considered  to  be  a 

<u  foundation  for  the  jurisdiction,  and  one  which  has  been  acted  upon  by 

1^^^  apparently  as  one  that  admitted  of  no  doubt.    Now  there  are  earlier 

^  on  the  subject,  but  the  first  that  has  been  referred  to,  which  is  important. 


«  s  diffieulty  in  granting  this  warrant  as  in  other  cases,  because  Ford  was 
^^guahman,  and  resident  in  England.  A  petition  was  therefore  given  in  to 
~^  v)rdiDary  on  the  bills,  who  reported  the  case  to  the  Lords.  The  court 
^  unanimone^  of  opinion  that  the  Lord  Ordinary  should  grant  the  warrant 

^^festment  jurudietionis  fu/ndandm  «aiiS0,  and  approved  of  this  method  of 
jPP^ying  \^  the  court,  seeing  a  petition  to  the  whole  Lords  was  unnecesaai^, 
1^!?^  was  no  intimation  to  the  defenders.'*  That  case  was  so  decided  m 
wSi.  ^^•^  M'  Biakine  wrote  his  learned  work  a  very  few  years  afterwards, 
il^^^^he  matter  as  clear,  because  he  says,  <'  when  a  foreigner  who  is  actually 
€oumli  ^^  no  other  than  moveable  efifects  within  this  kingdom,  he  is  ac- 
V  ^ted  80  little  subrject  to  the  jurisdiction  of  its  courts  that  no  action  can  be 
t,>^     ^nst  him  till  those  effects  be  attached  by  an  arrestment  called 

'^num  juri$giciiimis  fundandx  eauaa.''    Then  a  few  years  afterwards,  in 

^'  «— KG.  xn,  APRIL  1868.  D  D 
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1772,  the  question  was  discussed  in  Scruian's  case,  1  HaUes^  4d9,  in  which 
it  is  true  it  was  held  that  the  jurisdiction  did  not  preyail.  But  why  ?  Kot 
because  the  jurisdiction  did  not  exist  in  ordinary  cases,  but  because  Ihst  wis 
a  case  in  which  the  question  was  as  to  the  personal  status  of  the  individpal 
pursuer,  whether  or  not  she  was  the  lawtnl  wife  of  the  defender,  haviDg 
been  married  in  Ireland  in  some  way  the  validity  of  which  was  doubted. 
And  it  was  held  that  for  the  purpose  of  an  action  of  that  nature  this 
jurisdiction  did  not  exist.  But  ever  since  that  case,  this  has  been  trested  u 
the  established  law,  and  I  cannot  find  that  the  least  doubt  was  thrown  opon  it 
in  the  several  cases  which  occurred  intermediately  between  that  case  and  the 
more  modem  cases,  some  very  few  only  of  which  I  will  just  refer  to,  which 
show,  as  it  appears  to  me,  very  clearly,  that  this  has  been  from  the  first  under- 
stood to  be  the  law,  and  has  been  always  acted  upon  as  the  law.  In  1831  there 
arose  the  case  of  Douglas  v,  Jones,  9  S.  D.,  866.  That  was  an  extremely  stroog 
casA  to  show  the  opinion  of  the  courts  upon  that  subject.  In  that  case  as 
Englishman  of  the  name  of  Jones,  a  gentleman  residing  in  London,  took  a  leisi 
of  a  house  in  Glasgow  for  seven  years  for  the  purpose  of  carrying  on  the  bna- 
ness  of  a  grocer  there  in  partnership  with  other  persons.  An  action  was  brooght 
against  Jones  in  the  Court  of  Session,  and  in  order  to  give  jurisdiction,  they 
arrested  certain  debts  due  to  Jones  from  the  firm  of  grocers  that  were  canning 
on  the  business  at  Glasgow.  It  was  contended  that  the  lease  was  in  troth  the 
possession  of  real  property  by  Jones  in  Scotland,  and  that  that  undonbtedlr 
gave  jurisdiction.  No  doubt,  if  a  person  has  heritable  property  in  8cotIap<i, 
that  entitles  the  Court  to  exercise  jurisdiction  over  him.  But  the  matter  bring 
discussed,  it  was  held  that  that  was  not  so— that  the  lease  was  not  sufficient  to 
give  jurisdiction  ;  but  on  the  other  hand,  that  there  certunly  was  jurisdiction 
by  the  seizure  of  the  debt,  though  it  was  only  an  unliquidated  debt  to  be  aaeer* 
tfuned  by  taking  the  accounts  between  him  and  his  partners.  Thatappeanto 
me  an  extremely  strong  case.  But  there  was  a  stiU  stronger  case  in  1846,  the 
case  of  Parkin  v.  The  Royal  Exchange  Assurance  Company,  8  D.  B.  M.)  ^ 
Parkin  was  an  Englbhman  resident  in  London.  The  Royal  Exchange  A8SQ^ 
ance  Company,  I  need  not  say,  is  an  English  corporation.  Lord  Elbank  baviiig 
died,  there  was  money  due  upon  his  policy,  ana  inasmuch  as  the  Royal  Ex- 
change Assurance  Company  nad  money  deposited  in  a  bank  in  Scotland,  the 
pursuer  proceeded  in  tne  Scotch  courts  to  recover  the  money  due  upon  the 
policy,  and  founded  his  jurisdiction  by  arresting  the  money  that  was  due  to  the 
company  in  the  bank.  Now,  that  was  an  extremely  strong  case,  because  there 
both  parties  were  permanently  resident  in  England.  It  was  only  the  accident 
of  there  being  money  due  to  the  Roy^  Exchange  Assurance  Company  in' 
bank  in  Scotland,  which  gave  any  jurisdiction  to  the  Scotch  courts  unon  the 
subject.  But  in  that  case  Lord  Moncrieff  says  :  <*  I  can  have  no  doubt  that  the 
Court  has  jurisdiction,  in  virtue  of  the  arrestment  of  the  funds  of  the  defendeif 
in  Scotland  adfundandamjvaisdietimemf  to  entertain  and  f;ive  iudgment  intb 
present  action.  That  form  of  process  has  been  long  estabhshed  in  our  1^*'^ 
IS  in  daily  practice. "  Now,  I  need  scarcely  say  that  a  higher  authority  than  Lo^ 
Moncrieff,  I  believe,  does  not  exist,  and  that  when  he  treats  that  as  a  matter  eo- 
tirely  clear,  it  must  be  on  very  strong  grounds,  indeed,  that  your  Lordships  would 
feel  warranted  to  depart  from  what  is  so  laid  down.  I  have  stated  that  that  «tf 
in  1846,  prior  to  what  happened  two  years  later  in  the  case  of  Cameron  v.  Chap- 
man, 16  S.  D.,  907,  because  in  that  case  it  was  held  that  the  jurisdiction  did  oot 
exist.  But  why  was  that  ?  In  Cameron  v.  Chapman,  there  had  been  an  arrest- 
ment ad  fundandamjurisdieiionem  against  a  person  who,  before  the  case  came  t^ 
an  end,  died ;  and  the  question  was,  whether  that  arrestment  wassufiicient  tot^^- 
rant  a  transference  to  the  personal  representative  of  thedefender ;  and  after  agreat 
discussion  it  was  held  not  to  be  sufficient,  because,  though  the  arrestment/tt^ 
dandas  jurisdicHanis  causa  was  perfectly  good  to  warrant  a  jurisdiction  agaiQ^. 
the  person  whose  goods  were  seized,  yet  it  would  be  carrying  the  principw  oi 
the  Scotch  law  a  step  further,  to  hold  that  that  gave  jurisdiction  against  tlie 
personal  representative  whose  goods  had  not  been  seized,  and  therefore  v,^'^ 
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t  distmedoD,  and  that  diatinction  only,  it  was  held  that  the  jurisdiction  did 
prevail  in  that  case.  These  cases  appear  to  me  to  put  the  matter  entirely 
/ond  aoy  reasonable  doabt.  Several  other  cases  were  cited,  but  I  should  be 
^  ^^.%  yo«>^  Lordships  by  referring  to  different  cases  to  illustrate  the 
oepriociple.  And  I  shall  content  myself,  therefore,  with  merely  referring 
wlia^  WIS  said  by  Lord  Eldon  in  Grant  v,  Peddie,  1  W.  S.  716,  where  a  di£ 
wt  question  arose — a  question  as  to  whether  there  was  jurisdiction  originis 
SMs^ost  a  Scotchman,  who  was  born  a  Scotchman,  but  who  had  quitted 
wsod  pennaiiently,  and  become  resident  abroad.  Lord  Eldon  in  that  case 
d  that  there  was  not  jurisdiction ;  but  in  the  course  of  the  discussion  of 
t  case  Lord  Eldon  said,  ''  There  is  a  law  in  Scotland  under  which,  if  the 
mder  has  real  estate  in  Scotland,  or  if  he  has  goods  in  Scotland,  or  if  a 
tract  upon  which  a  party  sues  be  a  contract  formed  in  Scotland,  that,  fol- 
mg  particular  forma,  those  circumstances  would  undoubtedly  give  a  juris- 
iwn  to  the  Court  of  Session  ;"  of  course  referring  to  this  very  jurisdiction. 
i«n  we  find,  therefore,  that  this  jurisdiction  has  been  recognised  by  text 
ten  of  the  greateet  eminence—  by  Mr  Erskine,  and,  I  believe,  m  Bell's  Com- 
)tanes-.and  that  it  has  been  clearly  acted  upon  from  1758  downwards, 
1  troOcd  byjudges  of  the  highest  authority  (I  need  not  name  any  other  than 
jr  ^^^riefij,  upon  more  than  one  occasion,  as  an  undoubted  source  of  juris- 
^  P<*9cased  by  the  courts  of  Scotland,  and  that  it  was  clearly  so  acknow- 
8^  hy  Lord  Eldon,  it  appears  to  me  that  your  Lordships  would  act  a  very 
^"J*P*rt  if  you  were  to  raise  any  doubt  upon  such  a  question  b^  givioR 
"j^wnsiice  to  this  appeal.  Therefore  I  move  your  Lordships  that  this  appeal 
I  doQ^  and  the  interlocutors  be  affirmed. 

u>fto  BiovoHAM^My  Loids,  I  entirely  a^ne  with  the  view  taken  of  this  case 

ttl^'k-   •  ^^  learned  friend,  that  it  is  impossible  for  us  to  doubt  the  exists 

?  ^.^^  jorisdiction  after  the  authorities  to  which  we  have  been  referred, 

^nich  we  have  fully  considered,  consisting  not  only  of  text  writers,  but  of 

^ifflon  upon  the  subject  prior  to  Uiem,  bMause  the  decision  to  which  my 

for  M  v^*^^  friend  referred  was,  as  he  observed,  exactly  100  years  ago. 

It  d    *  *    '''^®**  work  was  published,  and  before  he  wrote  that  passage,  and 

I  aecuion  was  in  favour  of  this  jurisdiction.    The  cases  which  have  been 

^^  jater  tunes  particularly  leave  no  manner  of  doubt  as  to  what  the  pre- 

^!'^y  I  would  say  the  universal,  opinion  of  the  Scotch  lawyers  is,  upon  the 

^lect  of  this  arrestment  juritdiekonufundandcB  eatua.    The  case  of  Douglas 

e'H^'k  ^  heen  referred  to  by  my  noble  and  learned  friend.    That  case  was 

^tlro  ^^?  ^^^  below  in  1831.    But  I  refer  to  the  more  recent  case  in 

"th      ^^^  ^*  ^^^  Boyal  Exchange  Assurance  Company,  and  I  refer  to  it 

'  IH^  i^esson  for  which  my  noble  and  learned  friend  referred  to  it,  namely, 

tbe  clear  and  unhesitating  opinion,  or  rather  I  should  say,  the  clear 

^nhesitating  judgment  there  given  upon  this  subject,  by  that  most 

tneH^r^  ^^yer  to  whose  authority  this  House  has  at  all  times  been  accus. 

tr    ,  P^y  the  greatest  respect — ^I  mean  the  late  Lord  Moncrieff.     Nothing 

p  cle^r  or  more  unhesitating  than  the  manner  in  which  he  states  this, 

1 L    j^  it  as  a  thing  perfectiy  well-known,  acknowledged,  and  admitted  on 

\aa^'  to  be  the  law  of  Scotiand.     The  didum  of  Lord  Eldon  in  Grant  v. 

.  ^^^  IB  said  to  have  been  so  far  obiter,  that  it  was  not  necessary  for  him  to 

im  ^^^  ^^  ^  deciding  the  case  then  before  him ;  but,  nevertheless,  it  is  of 

^^^^^thority,  because  it  shows  that  he,  with  all  his  great  knowledge  of 

ichUw  and  his  long  experience  of  Scotch  practice,  took  for  granted  that 

^^(i  clear  and  settled  point,  and  that  there  was  no  more  doubt  about  it 

^^ut  any  other  of  the  most  certain  points  and  plainest  elements  of  Scotch 

'   ^methmg  has  been  said  about  this  being  a  barbarous  law.    I  think 

^  Was  an  old  ease  quoted  firom  Lord  Hules*  Keports,  in  which  it  was  said 

^  this  Was  a  foreign  and  somewhat  barbarous  law.    And  among  other 

cal    k  ^'  objection  taken  by  Lord  Monboddo,  a  most  able  and  eminent  clas- 

Q    scholar,  he  obiecled  to  the  barbarous  form  of  the  word  "  arrcstum."    We 

^^t  deny  here  that  it  is  a  barbarous  word  ;  but  we  English  hiwyers  have  no 
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right,  Heaven  knows,  to  quarrel  witli  this  form  of  ezpreBsion,  when  we  remeiB- 
ber  the  barbarous  Latin  that  is  used,  and  used  in  pari  materia^  namely,  to  dis- 


consider "  (urrestwn  "  to  be  comparatively  a  classical  word.  Upon  the  whole  I 
am  clearly  of  opinion,  that  there  is  no  ground  whatever  for  calling  this  deeuiM 
in  question.  A  point  may  arise,  but  that  we  are  not  called  upon  to  deal  litli 
here ;  it  may  be  mooted  whether  or  not  the  arrestment  goes  beyond  the  deteo- 
tion  of  the  goods  arrested.  In  the  case  that  has  been  put  of  the  umbrdla,tk 
hat,  and  the  toothpick,  that  question  mipfht  be  got  rid  of  by  saying,  that  in  tint 
case  no  harm  can  be  done  by  the  jurisdiction  being  giren,  because  it  is  a  jnns*  I 
diction  only  over  those  small  parcels  of  personal  property.  But  I  do  not  enta  I 
upon  that  at  all.  It  is  wholly  unnecessary  for  us  to  decide  whether  thisgoa 
beyond  the  goods  arrested,  or  the  debt  arrested,  if  it  happens  to  be  a  debt  thtf 
is  arrested.  The  only  question  for  us  to  decide  is-^^oesarresCuM  jurttdicftoMf 
jfundandas  causa  exist  in  the  law  of  Scotland,  and  where  it  has  been  used,  doea 
it  give  jurisdiction  1  Beyond  that  it  is  wholly  unnecessary  for  us  to  go.  I  an 
clearly  of  opinion  that  upon  the  authorities,  and  above  aU,  upon  the  authoiity 
of  the  cases  to  which  we  have  been  referred,  it  has  been,  for  the  last  hundred 
years,  on  all  hands  acknowledged  to  be  the  law  of  Scotland.  In  my  owDI^ 
collection,  I  have  often  heard  the  question  mooted  among  Scotch  Iswyes 
Certainly,  when  the  subject  has  been  mentioned,  some  regret  may  hare  beea 
expressed,  and  some  doubt  may  have  been  expressed,  whether  it  ought  to  lufi 
been  the  law,  and  whether,  if  it  were  a  question  now  of  introducing  it,  it  would 
be  a  law  that  ought  to  be  introduced  ;  but  I  have  no  recollection  of  ever  hsviog 
heard  it  doubted  that  the  law  has  for  a  century  existed. 
Judgment  affirmed,  with  costs. 


f  ttglt0|r  €utn. 


Joint-Stock  Co. — Oontraet  with  Director. — Joint-Stock  Companies  Rf^'tn- 
tion  Act  1846  (7  and  Vict.,  c.  110,  s.  29),  annuls  contracts  in  which  any  director 
of  a  joint-stock  company  is  either  directly  or  indirectly  interested,  except  i 
policy  of  assurance,  grant  of  annuity,  or  contract  for  the  purchase  of  ao  srticlfl 
or  of  a  service  which  is  respectively  the  subject  of  the  proper  busLoess  of  tb< 
company,  snch  contract  being  made  upon  the  same  or  the  like  terms  as  any 
like  contract  with  other  customers  or  purchasers.  The  plaintiff  ^s  claim  wssfer 
commission  in  respect  of  various  country  agencies  established  by  him  for  the 
National  Provincial  Life  Assurance  Company.  The  plaintiff  was  appointed 
agent  of  the  company  for  the  purpose  of  establishing  provindal  agencies,  on  the 
terms  that  he  should  receive  a  commission  on  the  assurances  they  should  eflee^ 
by  a  resolution  at  a  meeting  of  directors  on  the  ISth  of  August  1861,  hi^i 
being  at  thai  time  a  director.  His  appointment  was  not  considered  or  ratifi^ 
at  any  meeting  of  the  shareholders  of  the  company.  It  was  contended  that  his 
engagement  waa  a  contract  ai  service  within  the  Act.  Pollock,  C.  B. — **  The  ob- 
ject of  the  enactment  is  to  prevent  jobbing,  by  requiring  that  any  contract  ^'i^ 
a  director,  beyond  the  ordinary  business  the  company  transacts  with  the  publki 
should  be  sanctioned  by  the  general  body  of  shareholders.  It  is  not  correct  to 
say  that  the  establishment  of  agencies  was  the  purpose  of  the  company :  ^ 
is  only  their  mode  of  business.  This  was  therefore  a  matter  within  the  pio- 
hihition  and  not  within  the  exception.*'  Channel,  B. — ^'  I  am  of  the  asioe 
opinion.  I  think  the  section  contemplates  a  contract  for  a  service  to  be  reD* 
dered  by  the  company,  and  not  to  the  company.     The  words  of  the  ezceptioi^ 
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*  for  the  ptmhase  of  an  article  or  of  serviee/  But  then  also  it  is  to  bo  '  the 
ject  of  the  pxoper  baaneas  of  the  oomptny,'  and  on  the  same  terms  as  other 
tomers ;  and  if  it  be  not  of  such  desoription,  it  is  to  he  submitted  to  the 
leholdcfB.  I  think  the  sort  of  coutraet  contemplated  by  the  exeeption  is, 
t  the  diieetois  maj  become  eustomers  for  matters  in  which  the  company 
kl,  and  for  which  there  ia  some  settled  rate  of  charge.'* — BtUe  refused, — 
dole  V.  The  National  Provincial  Life  Assurance  Co.,  30  L.  T.  Eep.  260,  and 
W.  R.  211.) 

Carrters. — RaUfDo^ — Contract  So  tarry  beyond  ike  line, — The  West  Cornwall 
ii fray  runs  from  Troro  to  Penzance ;  on  the  line  is  the  seaport  of  Hayle, 
m  which  steamers  go  to  Bristol,  and  from  Bristol  to  Wolverhampton  gooda 
)  carried  by  railway.  The  practice  on  the  defendants'  line  has  been,  and  is, 
send  gooda  received  at  Penzance  for  Bristol  or  places  above  it,  and  which  are 
t  specially  directed  to  go  by  another  route,  along  the  whole  line  to  Truro, 
d  then  to  deliver  them  to  their  carriers,  who  carry  them  66  miles,  for  which 
(tance  there  is  no  nulway  to  Plymouth,  from  whence  they  are  sent  by  rail- 
ly  to  WolTerhampton.  The  company  received  goods  at  Penzance,  directed 
Wolverhampton,  **  per  first  steamer  from  Hayle."  The  goods  were  shipped 
Hayle  accordingly,  and  damaged  on  board.  The  carriage  was  not  prepaid. 
Vte  company  were  fonnd  liable — the  Court  holding  the  contract  to  be  one  to 
^Try  the  whole  way.  Watson,  B. — *^  It  would  be  ihonstrous  that  when  gooda 
n  forwarded  by  rail,  the  sender,  in  the  event  of  their  being  lost,  should  be 
|OQnd  to  find  out  when,  and  how,  and  where  the  loss  took  place,  and  who  was 
^^hh  for  it.  Here  there  was  deariy  a  holding  out.  The  receiving  the  goods 
'1th  a  direction  that  they  should  be  sent  to  Wolverhampton,  was  a  clear  hold* 
t?  out  that  they  should  be  so  sent.  Then  it  mav  be  said  that,  as  to  the  evi^ 
uice  of  pavments  being  made,  or  to  be  made,  there  is  nothing  stated  in  the 
^ ;  but,  I  take  it  that- the  receiver  would  pay  the  whole  of  the  carriage  on  the 
^iral  of  the  goods  at  Wolverhampton.  If  that  be  so,  the  case  is  the  same  as 
iDschamp  v.  The  Lancaster,  etc.,  Railway  Company ;  it  is  immaterial  whether 
^e  payment  be  made  at  the  beginning  or  at  the  end  of  the  journev ;  and  I 
^^^0  doubt  that  this  was  a  contract  to  oarry  the  entire  distance. '^— (Willy 
The  West  Cornwall  Bailway,  30  L.  T.  Rep.  261.) 

Pkuvcipal  and  Aoxkt. — Undiecloeed  Prihcipa/.-^The  plaintiff,  a  merchant  in 
fuice,  employed  defendants,  who  are  brokers  in  London,  to  purchase  a  cargo 
^  ^heat,  then  stated  to  be  on  board  the  ship  G.,  on  her  voyage  home.  The 
(jokers  bought  the  wheat  of  B.,  and  informed  him  that  they  were  acting  for 
foreign  principal  but  did  not  say  for  whom.  The  price  was  paid,  and  the 
*PP^i^  doeumenta  transmitted  to  the  plaintiff^  who  in  turn  sent  the  price  of 
Ko  and  commiasion.  Subsequently,  it  appeared  that  the  cargo  hswl  been 
wdulently  aold  by  the  captain  of  the  ship  before  the  contract  aforesaid  wa^ 
Vercd  IuVk  The  consideration  having  thus  failed,  the  plaintilF  sued  the 
>KerB  for  money  paid,  on  the  ground  that  the  transaction  was  to  be  treated 
'^  ^e  between  them  and  him*— Held  that  the  remedy  was  to  sue  the  peison 
^hom  the  brokers  had  paid  the  priced  Risbourg  v.  Bruckner,  dO  L.  T. 
P*  258.) 

r^^^9et,-^Ahand(mme^  owner  of  the  ship  insured  was 


'iions,  and  the  rest  taken  with  the  ship  to  Liverpool.  Questbn— -What  in 
^re  of  freiffht  passed  to  the  abandonees  ?  Lord  Campbell,  C.  J.— «« If 
^V^^  on  bowd  the  ship,  at  the  time  when  the  casualty  to  which  the  aban- 
^^  refers  oeeurred,  had  belonged  to  third  persons,  for  whom  they  were  to 
^ed  on  freight  from  St  John  to  Liverpool,  there  can  be  no  doubt  that  by 
1^  f^  "^^  ^  ^^^  whole  of  that  freight  would  have  passed  to  the  aban- 
^  <H  the  ahip.  The  bandonees  are  considered  as  purchasers  of  the  ship  at- 
■foment  of  the  casualty  to  which  the  abandonment  refers ;  and  although 
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the  contract  of  a  shipowner  does  not  end  with  the  ship,  it  is  well  settled  thit. 
as  incident  to  the  ship,  the  right  to  the  whole  freight,  pending  at  the  time  of  the 
sale  and  subsequently  earned,  belongs  to  the  purchaser  of  the  ship.---(St«vir. 
V,  Greenock  Marine  Insurance  Company,  2  H.  L.  169 ;  Scottish  Marine  Insar- 
ance  Company  v.  Turner,  1  H.  L.  334.)  But  in  the  case  which  we  have  dov 
to  dedde,  at  the  time  of  the  casualty,  there  was  no  freight  pending.  The  goo^ 
in  the  ship  were  the  property  of  the  owner  of  the  ship ;  he  was  Garrying  thm 
on  his  own  account,  and  he  could  hare  no  contract  with  himself.  A  patchuer 
on  a  sale  of  the  ship,  at  the  time  of  the  casualty,  could  hare  had  no  cUin 
against  the  vendor,  in  respect  of  the  goods  having  been  carried  in  the  ship  fm 
St  John  to  Southport  before  the  sale.  No  more  can  the  abandonee.  We  m, 
therefore,  of  opinion,  that  it  b  only  for  any  benefit  which  the  owner  of  tk 
goods  may  have  derived  from  the  use  of  the  ship,  subsequent  to  the  casnait/t 
that  the  abandonees  can  clum  compensation  in  the  nature  of  ^ight  Batl^ 
so  much  of  the  cargo  as  was  brought  in  the  ship  from  Southport  to  Liferpool, 
we  think  such  compensation  is  due  from  the  plaintiff,  as  owner  of  the  goodi 
to  the  abandonees.  For  the  part  of  the  cargo  brought  by  the  plaindf  ii 
lighters  from  Southport  to  Liverpool,  we  think  no  such  compensation  eaa  be 
c&imed,  as  this  operation  was  conducted  by  the  plaintiff  himself  for  his  owi 
benefit ;  and  this  part  of  the  cargo  must  be  considered  as  finally  severed  froa 
the  ship  at  Southport.  The  principle  on  which  the  compensation  due  ongbtto 
be  calculated,  we  think  is,  by  considering  for  what  sum  the  part  of  the  cupt 
broueht  in  the  ship  to  Liverpool,  mij^ht  have  been  conveniently  forwarded  froi 
Southport  to  Liverpool  in  another  ship,  according  to  the  current  rate  of  freigH 
which  is  to  be  adjusted  by  an  average  settlor,  according  to  the  agreement  !»• 
tween  parties." — Judgment  accordingly, — (Miller  «.  Woodiall,  30  L.  T.  Rep.  240.) 

Joiht-Stock  Co. — Liability  of  the  Bq^resentaHvei  of  a  Shareholder.^tsi^ 
7  and  8  Vict.,  c.  113,  s.  21,  enacts, ''  That  the  persons  whose  names  shall  appetf 
from  time  to  time  in  the  then  last-mentioned  memorial,  and  their  leg;al  ref>» 
sentatives,  shall  be  liable  to  all  legal  proceedinffs  under  this  Act,asexisti]f^ 
shareholders  of  the  company,  and  shall  be  entiUed  to  be  reimbursed,  as  sad  || 
existing  shareholders  only,  out  of  the  funds  or  property  of  the  company,  for  ai 
losses  sustained  in  consequence  thereof."  The  name  of  a  shareholder  is 
the  Royal  British  Bank  appeared  on  several  memorials,  the  last  of  vhK^ 
was  one  filed  June  1856 — when  he  was  dead.  The  plaintiffs,  judgment  crea- 
tors, sought  to  issue  execution  against  the  executors.  It  was  found  that  the; 
were  not  liable.  Cockburn,  C.  J. — "  I  am  very  far  from  saving,  that  the  effsct 
of  this  Act  is,  that  the  estate  of  a  shareholder  is  only  liable  during  his  lif^ 
and  that  his  estate  after  his  death  is  not  liable.  It  is  not  necessarv  io 
decide  that.  My  impression  is  rather  the  reverse,  namely,  that  looking  at  tin 
21st  section,  when  a  person  b  a  shareholder,  and  his  name  is  in  the  memonsl 
in  the  event  of  his  death,  his  representatives  are  liable.  But  in  this  case  I  think 
the  defendants  are  not  liable.  I  think  the  word  '  and'  preceding  *  their  legil 
representatives,'  in  the  21  st  section,  cannot  be  read  in  the  disjunctive.  Walti^ 
died  before  his  name  was  put  iipon  the  memorial,  and  he  never  could  have  bed 
proceeded  agunst.  And  therefore  I  think  his  legal  representatives  cannot.  I 
think  it  was  not  intended  that  where  he  could  not,  they  could." — (Powis  9.  Bet- 
ter, 30  L.  T.  Rep.  269.) 

Promissory  Note. — Material  Alteration. — A  note  for  L.3000  was  gnot^^ 
by  three  parties.  Some  years  after,  when  the  holder  demanded  the  mone;,  b<? 
was  induced  to  grant  further  delay,  on  the  makers  procuring  the  name  of  as- 
other  party  as  an  additional  security.  The  signature  of  this  person  was  D'>t 
endorsed  on  the  note,  but  was  written  on  the  face  of  it,  at  the  left  comer,  op- 
posite the  names  of  the  makers,  thus— « R.  Russell,  29th  Sept.  1856."  1^^^ 
Court  of  Appeal  reversing  the  decinon  of  the  Commissioners  in  Bankruptcy. 
held  that  the  additional  signature  operated  as  an  indorsement,  and  consequently 
that  the  note  was  not  invalidated. — (^Ex  parte  Yates  re  Smith  &  Co.,  30  U 1^ 
Rep.  282.) 
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FEUDALISM. 


To  meditate,  idle,  and  dream,  may  be  very  proper  occupation  for 

the  creatures  of  mythology,  but  ever  since  the  first  human  pair  were 

ejected  from  paradise,  it  nas  been  the  allotted  duty  of  their  children 

^jyhL    Outside  paradise,  stubborn  and  rebellious  things  existed 

for  them  to  subdue :  woods,  morasses,  wild  beasts,  the  winds  and 

the  seas,  waited  for  slavery  or  extermination.     So  far  it  accords 

with  the  highest  nature  and  destiny  of  man  to  be  a  warrior, — to 

struggle  with  the  brute  and  physical  forces  of  a  world  full  of  evil, 

i^ay  to  give  place  to  good,  and  intended  to  nourish  the  ^'  discontent 

^hich  is  his  immortality,"  and  educate  him  to  duty  and  virtue. 

Over  the  fighting  instinct  of  man  it  is  needless  to  raise  howling 

lamentations ;  for,  as  nature  is  constituted,  he  could  not  have  kept 

any  place  in  nature  without  it.     The  best  he  can  do  is  to  guide  it 

aright,— to  know  that  he  has  discovered  his  true  enemy,  and  not  to 

attack  where  he  should  seek  an  ally.     In  savage  and  barbarous 

^hs,  man,  to  a-  certain  extent,  wants  this  necessary  knowledge. 

The  family,  which  is  the  simplest  germ  of  society,  is  not  often  divided 

against  itself,  nor  the  tribe.     The  helpfulness  of  man  to  man  is  soon 

learned  within  these  narrow  limits,  as  well  as  the  superiority  of  one 

to  another  in  strength  and  other  characteristics.     But  the  idea  that 

all  mankind  are  one  brotherhood  grows  very  slowly,  and  there  is  no 

spreading  it  scarcely  among  barbarians  except  by  violence, — by 

Koman  swords  or  British  bomb-shells.     The  savage  tribe,  knowing 

oaly  of  a  small  flat  world,  girt  by  the  next  mountains  or  some  great 

impassable  sea,  had  a  selfish  desire  to  keep  all  the  corn  and  hunting 

fields  to  itself,  and  to  live,  like  the  German  nations  conquered  and 

sl'ghtly  enlightened  by  Caesar,  within  a  ring  of  desolation  peopled 

I?  the  beasta  of  the  chase.     To  its  ignorant  selfishness  the  neigh- 

wuring  tribe  seemed  its  "  natural  enemies,"  and  between  the  two 

tiiere  was  unceasing  war,  until  some  more  powerful  assailant  came 

^expectedly  from  a  distance  to  attack  them  both,  and  common 

calamity  made  them  friends  and  the  nucleus  of  a  kingdom.     So,  out 
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of  ignorant  selfishness  and  rational  self-defence,  war  shaped  itself  into 
the  ruling  idea  of  the  unwise,  uncivilised  races.  Each  tribe  or  dan 
needed  a  leader  in  battle,  who  did  not  vacate  his  place  .in  peace. 
Personal  strength  was  necessary  to  attain  his  position,  and  prudence 
or  craft  to  keep  it.  He  had  to  be  strong,  energetic,  and  scheming 
in  war,  and  not  very  unjust  in  peace,  as  his  lite  and  position  were 
not  secure  among  armed  men,  where  revenge  is  the  first  rude  ont- 
come  of  justice.  On  the  part  of  the  leader  or  chief,  there  was  ex- 
pected and  afforded  protection,  leadership,  and  bread ;  on  the  part  J 
of  his  followers  or  vassals,  service  and  devotion.  Absolute  power,  | 
or  the  power  of  the  majority,  enforced  the  one  part  of  the  con- 
tract; out  the  part  favourable  to  the  vassal  was  imperfectly  en- 
forced only  by  generosity,  a  sense  of  natural  justice,  or  the  fear  of 
assassination. 

War,  which  had  called  into  existence  the  relation  which  subsisted 
between  the  feudal  chief  and  his  followers,  afforded  the  means  also 
of  maintaining  it.  Whatever  was  taken  by  violence  was  the  reward 
of  the  vassals :  com,  cattle,  martial  weapons,  women  and  cbildreo 
for  slaves,  were  divided  among  them  in  some  rude  and  ready  way; 
and  when  pastoral  and  agricultural  epochs  had  begun,  tracts  of  land 
also  were  seized  and  divided.  Since  land  is  permanently  valaabH 
it  is  in  the  seizure  and  distribution  of  it  that  reudalism  has  left  that 
most  enduring  record  of  itself,  to  which  history  gives  honour,  and 
the  figure  of  which  law  has  embalmed  and  preserved  as  a  manunT 
in  a  great  deal  of  parchment. 

Like  every  other  ancient  system,  the  feudal  system  of  warfere 
and  plunder  improved  in  the  course  of  ages,  though  the  original 
principle  of  it  could  not  alter.  Feudal  lord  and  vassalnever  doubted 
for  a  moment  the  divine  right  of  brawny  muscles  and  cold  steel,  or 
were  troubled  with  fine  fancies  about  man*s  rights  being  greater 
than  his  fighting  powers.  They  believed  in  the  right  of  the  strongest, 
and  observed  with  Napoleon,  though  in  a  less  distinct  and  scientific 
manner,  that  Providence  is  always  favourable  to  strength.  But 
uncomfortable  feelings  of  uncertainty  led  them  to  wish  for  a  change. 
There  was  small  inducement  to  sow  com  for  others  to  thrash  or 
bum,  or  rear  cattle  for  others  to  drive  away  and  eat.  Could  thej 
not  unite  under  some  more  powerful  chief,  who  would  give  them  a 
sort  of  security  at  home,  and  leave  a  part  of  the  tribe  to  plough  and 
attend  to  agnculture  with  the  women,  and  lead  the  young  and  tbe 
robust  to  fignt  for  glory  and  plunder  in  some  country  at  a  comfort- 
able distance?  And  the  answer  to  that  yearning  after  secuntf 
from  the  fear  of  violent  death  or  starvation,  was  the  election  of  kingSj 
— ^first  for  a  season,  temporary  dictators,  then  for  life,  and  then 
hereditary.  Dissatisfaction  witn  uncertainty  operated  downwards  as 
well  as  upwards,  and  imposed  upon  chiefs  hereditary  vassals  as  well 
as  hereditary  kings.  The  vassal  cultivated  his  field  the  better,  and 
built  his  cottage  the  firmer,  that  he  knew  he  was  not  to  give  it  tip 
to  another  in  a  year,  and  that  it  was  to  pass  to  his  children  flft^f 
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him.  His  chief  discovered  the  expediency  of  employing  him  to  dig 
aod  ploi^h  when  he  was  not  figliting.  New  ideas  of  value  crept 
into  the  rendal  mind,  and  the  material  of  war  began  to  appear  not 
the  only  article  of  value.  The  feudal  lord  found  himself  at  court  a 
peer,  desirous  of  splendour  suitable  to  his  supposed  rank,  and  the 
use  of  money  dawned  upon  him  as  a  new  revelation.  Fighting  and 
ploughing  vassals  were  good,  but  vassals  who  could  supply  him  with 
money  would  be  a  blessed  contrivance.  It  was  a  contrivance  which 
took  the  life  out  of  feudalism. 

Springing  from  the  warlike  instincts  of  man  in  barbarous  ages,  it 
is  vain  to  predicate  of  feudalism  that  it  took  its  origin  in  any  sinsle 
country,  or  at  any  particular  time.  We  can  understand  the  condi* 
tions  under  which  it  struck  root,  flourished,  and  began  to  rot  at  the 
core;  but  these  conditions  are  universal  at  a  certain  stage  of  civilis- 
ation: so,  wherever  we  have  that  stage  of  civilisation,  we  may 
safely  assume  that  feudalism  existed  an^  helped  society  forward  to 
anotlier  stage,  although  history  had  no  witness  then  to  note  the 
fact;  for  it  is  not  more  impossible  that  the  butterfly  should  miss 
the  chrysalis  state  of  development,  than  that  society  should  miss  the 
kudai  state.  In  the  dawnings  of  history  we  have  many  glimpses  of 
it.  Job,  the  hero  of  the  grand  sacred  epic,  is  an  eastern  chier  plun- 
dered of  his  cattle  and  sheep  by  marauders.  Abraham  is  the  head 
of  a  warlike  pastoral  tribe;  and  the  ten  sons  of  Jacob  are  the  heads 
of  the  ten  tribes  of  Israel,  who  had  a  divine  mission  to  drive  out 
other  tribes,  and  possess  themselves  of  Palestine.  Homer's  Grecian 
heroes  are  but  petty  feudal  chiefs,  who  have  elected  Agamemnon  as 
their  king  till  Troy  be  taken,  and  whose  rule  is  as  troubled  as  is 
cooceivable  for  any  rule  of  this  temporary  species  over  men  unused 
to  subordination.  In  Hindostan  the  relation  of  chief  and  vassal  has 
subsisted  for  thousands  of  years,  and  obtains  recognition  in  the  code 
of  Mann,  who,  in  the  beginning  of  time,  had  his  system  of  civil  and 
reh'gions  law  revealed  to  him  by  Brahma,  as  all  pious  Hindoos  pnv 
fess  to  believe.  The  feudal  tenure  of  all  land  in  India  from  the 
crown  is  mentioned  by  Strabo, — tirn  df  n  x'^^pa  jSatf/X/x^  waira, — and 
has  been  insisted  on  by  modem  Hindoo  lawgivers,  but  it  is  not 
Qientioned  in  the  code.  The  English  Blackstone  has  remarked  the 
f^mblance  of  the  relations  of  vassal  and  lord  to  that  of  client  and 
patron  among  the  Romans ;  and  the  German  Niebuhr  acknowledges 
the  resemblance,  and  descants  upon  it  at  lengthy  but,  with  his  par- 
tiality for  everything  Roman,  maintains  that  the  Roman  relation- 
^ip  was  more  firmly  founded  upon  friendship,  feeling,  and  con- 
science, than  the  feudal.  To  our  judgment,  the  relationship  viras 
the  very  same.  Whatever  noble  and  moral  element  might  enter 
into  it,  was  dae  to  the  character  of  the  people ;  and  be  it  from 
national  bias,  or  for  better  reason,  we  incline  to  the  belief  that  the 
devotion  of  the  clansmen  of  the  Scottish  Highlands  was  not  second 
m  any  respect  to  that  of  the  clients  of  Rome.  The  nations  of  Gaul 
J*nd  Germany,  which  Csesar  subdued,  were  warlike  and  predatory 
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tribes,  fighting  with  each  other  under  chiefs,  and  hunting,  not 
allowing  individuals  to  retain  possession  of  land,  lest  thej  shoold 
become  addicted  to  agriculture.  These  Germans  had  not  altered 
much,  when  Tacitus,  in  his  historical  account  of  them,  sets  their 
hardj  virtues  in  bold  contrast  to  the  effeminacy  and  vices  of  his 
countrymen,  who  were,  in  his  day,  calling  down  the  doom  of  Rome. 
All  that  is  distinctive  in  the  relationship  of  vassals  and  chief  {comiUf 
et  princ^s)f  catches  a  glow  from  his  poetic  mind, — ^their  sacred 
obligation  to  him,  prcBcipuum  sacramentum ;  his  desire  to  surpa^ 
them  in  valour;  their  desire  to  equal  him ;  the  disgrace  of  surviving 
him  should  he  fall ;  the  plunging  of  a  coward  ^Meserter  of  his  chie^ 
tain's  trust"  into  a  bog  with  a  hurdle  above  him ;  the  necessity  of 
the  chief  engaging  in  war  to  maintain  his  train  of  attendants  at  a 
full  table,  and  their  aversion  to  earn  by  sweat  what  they  might  hope 
to  gain  by  blood.  Montesquieu,  in  his  "  Spirit  of  Laws,"  and  Dr 
Robertson,  in  his  " Charles  v.,"  record,  that  they  see  in  this  passage 
the  origin  of  the  feudal  system ;  and  a  great  many  persons  versant 
in  law  have  seen  it  there  too — through  their  eyes.  But  Dr  Robert- 
son finds  that  Charlevoix  observed  a  similar  state  of  society  among 
the  North  American  Indians  (though  somewhat  ruder);  and  observes, 
that  '^  the  human  mind,  whenever  it  is  placed  in  the  same  sitaatioo. 
will,  in  ages  the  most  distant  and  countries  the  most  remote,  assume 
the  same  form  and  be  distinguished  by  the  same  manners ;"  aod 
yet  does  not  permit  himself  to  doubt,  that  the  ^^  singular  institution" 
called  the  feudal  system  was  ^^  formerly  unknown,"  though  it  is  clear 
that  the  nomenclature  alone  was  new  to  Europe,  and  of  Gernian 
origin.  Modem  comparative  philology  has  rendered  it  almost  cer- 
tain  that  the  cradle  of  the  Indo-Germanic  races  was  in  Asia  (ereo  ii 
if  there  were  no  other  authority) ;  and  it  is  undoubted  that  eariv 
migrations  always  were  conducted  by  leaders, — so  that,  before  the 
Germans  reached  Europe  at  all,  they  had  marched  under  that  not 
^'  singular  institution."  Gibbon  remarks  its  existence  among  the 
Tartars  and  Scythians.  Indeed,  it  would  be  difficult  to  tell  where 
it  has  not  existed,  and  all  controversy  or  dogmatic  assertion  as  to  its 
origin  can  yield  no  positive  result.  We  are  eager  to  reach  the 
beginnings  of  things,  out  almost  always  baffled. 

Baffled  we  shall  be  if  we  seek  to  ascertain  its  origin  in  Britain,  or 
to  deny  that  it  existed  before  the  invasion  of  Csdsar  among  the  l)ar' 
barons  tribes  who  opposed  him,  and  that  it  was  the  system  of  g^ 
vernment  among  the  fierce  Caledonians  who,  under  Galgacus,  >nth 
their  broadswords  and  bucklers,  met  the  legions  of  Agncola  at  the 
Grampians.  In  Britain  many  of  its  phases  co-existed ;  and  loniT 
after  tne  majority  of  its  inhabitants  had  settled  down  to  agricultural 
and  commercial  pursuits,  there  were  bands  of  robbers  or  maraaders 
driving  ofi^  cattle  and  whatever  else  they  wanted.  Grave  history 
discovers  no  virtues  in  these,  and  is  well  pleased  to  see  them  banged 
on  a  border  gallows.  They  lived  a  little  too  late ;  but  their  moral 
code  was  not  substantially  different  from  that  of  the  most  conspi- 
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cnous  robber  and  feudal  lord  who  ever  appeared  in  England,  and 
who,  in  respect  of  his  success,  escaped  hanging,  and  is  styled  William 
the  Conqueror,  He  came  over  from  Normandy  with  a  few  boatfuls 
of  dirty  Norman  thieves  (who,  happily  for  their  proud  descendants, 
are  ail  satisfactorily  dead  and  rotten  a  considerable  while  ago),  and 
baying  conquered  the  English  in  the  bloody  battle  of  Hastings,  and 
slain  almost  all  the  English  nobility,  or  hunted  them  down  after- 
wards, he  divided  their  lands  among  his  followers,  by  the  light  of 
the  Domesday-book,  into  fiefs  or  feus,  on  the  condition  of  faithful 
service  at  home  and  in  war.  The  survivors  of  the  English  nobility, 
who  could  venture  and  would,  received  their  lands  on  the  same  condi- 
tion of  doing  homage  and  fealty  to  the  Conqueror's  person ;  and  soy 
according  to  Macaulay,  the  inhabitants  or  England  were,  for  tho 
first  time  and  for  ever,  united  into  one  poweriiil  and  congruous 
whole.  In  history  there  is  no  better  example  of  the  construction  of 
a  state  upon  feudal  principles,  since  it  exhibits  the  seizure  of  the 
land  by  violence,  the  distribution  of  it  among  warriors  who  bound 
themselves  by  oath  to  give  martial  service  for  it,  and  they  in  their 
turn  dividing  it  among  their  fighting  vassals,  who  were  to  live  under 
them  as  serfs. 

Once  constructed,  it  began  to  decay  under  the  influence  of  civil- 
isation. War  began  to  be  looked  upon  rather  as  an  uncomfortable 
necessity  than  an  exciting  and  glorious  amusement,  and  the  business 
of  thieving  became  flat,  stale,  and  unprofitable.  The  holders  of 
fiefs  would  rather  give  a  compensation  in  money  than  knight-service 
as  soldiers ;  and  the  kings  accepted  of  scutagiumj  or  escuage,  and 
hired  troops.  Parliament  was  invented,  as  tne  nobles  struggled  to 
an  equipoise  of  power  with  the  kings ;  and  having  grown  to  grudge 
the  exorbitant  escuage  levied  by  the  kings,  they  obliged  simple 
King  John,  when  he  was  granting  the  Magna  Charta,  to  agree 
that  no  scutage  should  be  levied  without  the  consent  of  Parliament. 
The  towns  again,  which  had  nestled  for  protection  under  the  feudal 
castles,  and  paid  tribute  to  their  owners,  grew  populous  and  rich 
throngh  trade  and  commerce,  and  able  to  protect  themselves,  and 
theretbre  unwilling  to  pay  an  inconvenient  amount  of  tribute. 
They  were  and  are  the  centres  of  the  political  life  of  a  commercial 
era,  which  has  slowly  pushed  aside  feudalism  in  Britain,  and  super- 
seded it.  Commerce  is  hampered  in  her  work  amid  fortifications. 
Freedom,  not  protection,  is  what  she  most  requires.  What  mockery 
now  to  expect  or  pay  for  the  protection  of  a  feudal  superior,  when 
the  equal  laws  of  our  country  afibrd  protection  to  all  alike  I  In 
Scotland  this  is  felt,  as  well  as  in  England ;  for  it  is  patent  to  all 
that  Scottish  feudalism  is  defunct  too,  though  it  was  terribly  tena- 
cious of  existence  amongst  the  Highland  clans.  Having  existed  in 
&  wild,  lawless,  spasmodic  fashion^  n'om  before  history,  through  hun- 
dreds of  years  raids  and  battles,  through  Otterburns  and  Floddens, 
It  received  its  death-wound  on  Culloden  Moor.  Thenceforth  it  has 
heen  the  business  of  legislators  and  lawyers  to  bury  it  quietly  and 
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without  indecent  haste — its  remains  being  carefally  presfsrved  in 
dressed  sheepskin.  The  obsequies  are  a  little  tedions,  we  yenture 
to  submit,  and  somewhat  of  an  eyesore  to  modern  industry.  Yet 
we  venerate  the  memory  of  feudalism.  Let  its  grim  picture  hang 
on  the  wall ;  its  rusty  sword  be  viewed  with  reverence ;  and  its  old 
castlesy  slowly  decaying,  stand  to  attract  the  poet's  eye,  and  testify 
of  the  stout  hearts  and  hands  of  our  fathers. 

Sir  Thomas  Craig  has  considered  the  epoch  when  feus  were  pre- 
carious the  infancy  of  the  feudal  system ;  the  next  epoch,  when  thej 
were  for  life,  its  chibdl^ood;  and  the  next,  when  they  were  made 
hereditary,  its  manhood.  We  follow  out  his  metaphor,  and  note  Uiat 
the  barter  of  warlike  for  agricultural  services  was  the  act  of  seniUfy, 
lazy,  and  detesting  trouble  and  personal  discomfort ;  that  the  receipt 
of  money  for  feu-holding  was  decrepitude ;  and  that  the  legislative 
abolition  of  ward-holding,  or  holding  on  condition  of  military  service. 
was  death.  Fixing  1747,  when  the  Act  20  Geo.  JI.,  cap.  50,  con- 
verting ward-holding  into  blench  or  feu-holding,  came  into  force,  as 
the  date  of  the  extinction  of  vitality  in  Scottish  feudalism,  we  shall 
look  back  from  that  date,  to  observe  how  it  gi*ew  decrepid  and  weak 
in  the  presence  of  commerce  and  commercial  ideas  and  wants ;  and 
forward  from  that  date  to  its  said  obsequies,  which  have  been  per- 
formed, or  need  to  be ;  and,  in  doing  this,  we  must  spare  metaphor^ 
which,  in  matters  entering  directly  into  professional  practice,  is  as 
great  an  encumbrance  as  feudal  forms  and  symbols  themselves 
though  useful,  like  them,  for  vividness  and  assisting  the  meraorv. 

The  decay  of  feudalism  was  inversely  proportional  to  the  growth 
of  civilisation.  The  one  disappeared  before  the  other,  in  Scotland 
and  elsewhere,  as  night  vanishes  before  the  sun.  Many  of  the 
barbarities,  and  much  of  the  injustice  of  Scottish  feudalism,  needed 
no  statute  law  for  their  removal.  Men  with  human  feelings,  and 
the  sense  of  right  and  wrong,  grew  ashamed  of  them,  and  they  sunk 
into  disuse.  Among  the  last  of  these,  and  one  suggestive  of  othen 
of  a  kindred  but  more  odious  complexion,  was  the  casualty  of  mar- 
riage, which  entitled  the  feudal  lord  to  provide  partners  in  marrias^i' 
forliis  male  and  female  vassals,  as  if  they  were  slaves  or  cattle ;  and 
afterwards,  when  modesty  began  to  blush  in  the  rude  faces,  to  exact 
a  fine  if  the  partner  was  refused.  Forfeitures  for  disclamation  or 
disowning  the  chief,  and  purpresture  or  invading  his  rights,  were 
obtained  in  the  chiefs  own  court,  and,  no  doubt,  considering  its 
constitution,  with  reference  only  to  the  will  of  the  chief.  They 
too  are  obsolete ;  and  the  casualty  of  escheat,  conferring  the  right 
to  usufruct  of  a  rebel  vassal's  estate,  and  to  succeed  as  uUinuLS  hderes^ 
was  swept  away  with  ward-holding,  the  Crown  being  now  uUimns 
hcBres  oi  all  subjects.  The  feudal  superior's  casualties  are  now 
entirely  of  a  commercial  character,  and  capable  of  being  valued  in 
money ;  so  that,  in  the  single  substantial  matter  of  value,  feudal  law 
is  merged  in  commercial  law.     Indeed,  ever  since  ideas  of  vaine, 
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altering  gradually  from  barbarous  times,  introduced  the  sale  of  land 
for  mouejy  that  transaction  was  in  its  essence  commerciaK  In  its 
form  it  was  fendal,  because  the  possession,  in  theory  or  in  reality, 
required  the  continual  protection  of  the  superior's  sword.  Along  it 
lay  the  true  dominium  directum,  though  a  nction  of  law  applied  uiis 
term  to  a  residuum  of  property  supposed  to  be  left  in  the  superior, 
after  the  vassal  had  obtained  the  dominium  ittile,  which  is  all  that 
any  man  can  in  fact  possess.  In  this  possession  the  vassal  has  been 
long  protected,  not  by  the  superior,  out  by  the  equal  laws  of  his 
comitry ;  so  that,  in  truth,  the  only  feudal  superior  m  the  Lowlands 
of  Scotland,  for  centuries,  has  been  the  Crown ;  that  is  to  say,  the 
Crown  is  the  only  power  which  has  protected  the  vassal's  property, 
and  is,  therefore,  the  only  superior  whose  oversight  is  worthy  of 
being  recognised  and  paid  for.  To  give  practical  effect  to  this 
ob?ioiis  truth,  and  make  the  Crown  the  only  feudal  superior,  has 
been  the  result  of  commercial  principle  acting  upon  Scottish  feu- 
dalism. Of  old  the  feudal  lord  had  choice  of  his  vassal,  and  rightly 
80 ;  be  required  to  look  to  his  fighting  capabilities ;  but  the  money 
of  aUmen  being  alike  (if  punctually  paid),  law  has  gradually  taken 
anaj  the  feudal  lord's  right  of  choice.  First,  he  was  bound  to 
receive  a  creditor  who  had  attached  the  vassal's  possession  (under 
1469,  c.  36) ;  next,  he  was  bound  to  receive  a  purchaser,  on  his 
vassaPs  "  resigning  in  his  favour"  (under  20  Geo.  11.,  c.  55) ;  and 
again  (under  Lands  Transference  Act  of  1847),  he  is  compelled  to 
rati^  bis  vassal's  disposition  a  se  de  superiore  suo,  by  charter  of 
coDfirmation,  which  was  formerly  his  voluntary  act ;  so  that,  under 
stress  of  necessity,  he  puts  his  hand  to  forms  which  have  the 
i^esemblance  of  free-will  in  a  manner  highly  absurd,  even  in  an 
»iltra-Calvinistic  country. 

Nor  is  the  vassal  free  to  play  fast  and  loose  with  his  obligation. 
The  ancient  theory  of  feudal  law  seems  to  have  been,  that  he  could 
break  it  when  he  pleased  (only,  of  course,  he  ran  the  risk  of  beine 
banged  on  some  convenient  tree)  ;  but,  in  spite  of  the  earnest  ana 
learned  protest  of  Lord  Balgray  in  support  of  this  theory,  the  twelve 
other  judges  of  the  Court  of  Session  decided  (in  Hunter  v.  Boog, 
1^6c.  16,  1834),  that,  according  to  "the  general  understanding  of 
tbe  country,"  the  vassal  who  had  accepted  of  a  feu  charter,  and 
entered  into  possession,  could  not  refute  his  feu  invito  domino. 

As  it  now  stands,  the  relation  of  superior  and  vassal  is  a  com- 
n^ercial  relation  ;  and  it  ought  to  exist  only  if  consistent  with  com- 
Qtercial  principles,  or  be  ended  in  conformity  with  such  principles, 
by  allowing  the  superior  a  just  equivalent  in  money  value  for  his 
casualties  of  relief,  composition,  and  for  small  or  nominal  feu- 
Anties,  and  freeing  the  vassal  for  ever  of  all  formal  and  useless 
acknowledgment  of  him,  and,  in  like  manner,  freeing  him  of  all 
jormal  ana  useless  acknowledgment  of  the  vassal.  If  it  were  made 
legally  competent  for  any  purchaser  or  proprietor  of  land  to  apply 
at  once  to  the  Crown,  as  the  feudal  superior  of  the  country,  for 
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c(mjirmaivofa  of  his  rights,  and  obtain  confirmation  on  showing  to  the 
Court  of  Session  that  he  has  satisfied  the  just  claims  of  all  other 
superiors,  we  should  have  everything  that  can  be  desired  in  the  way 
of  reform  ;  and  the  fundamental  principle  of  the  feudal  system 
would  still  remain  intact,  as  the  Crown  would  continue  to  be  the 
feudal  superior  of  all  the  lands  of  the  realm.  Besides,  the  system 
would  be  restored  once  more  to  consistency  with  fact  and  reason, 
for  the  Crown  is  the  only  feudal  superior  capable  of  dischargmg 
the  feudal  superior's  duties  of  protection  of  rights.  j 

However,  it  is  not  necessary,  or  perhaps  expedient,  that  thosel 
superiors  now  holding  directly  of  the  Crown  should  be  displaced  ;| 
but  the  practice  of  subinfeudation,  with  its  expensive  twisting  uto 
ropes  of  sand  ineffectual  superiorities  and  vassalages,  had  Survived  all 
reasonable  human  patience.  In  fact,  considered  well,  it  never  had 
reason  in  its  favour.  It  grew  out  of  the  foolish  desire  of  men  to 
possess  the  shadow  of  property,  and  the  foolish  tendency  of  men  to 
do  the  same  thing  over  and  over  again,  from  habit  or  example, 
vrithout  thinking  about  it,  or  from  some  meaner  tendency  incideot 
to  monks  and  lawyers  not  overburdened  with  work.  It  has  been 
supposed  that  subinfeudation  was  part  of  the  true  feudal  or  milita^ 
system  ;  and  it  is  stated,  on  what  authority  we  have  been  unable  to 
aiscover,  that  *'  a  descending  array  of  subordinate  feudatories  was 
an  inherent  characteristic  of  the  system"  in  Scotland.  It  strikes  m  |, 
that  the  reverse  was  the  fact,  and  that,  under  the  feudal  lord,  whp 
held  directly  from  the  Crown,  there  were  no  inferiors  except  hk 
own  tenants  and  vassals  living  under  him  without  any  written  feudal 
title.  Duke,  marquis,  count,  and  baron,  held  degrees  in  rank  as 
they  do  still ;  but  the  one  did  not  necessarily  come  between  ^ 
Crown  and  any  other ;  all  held  land  directly  from  the  Crown.  A 
structure  of  so  rude  a  character  could  not  consist  of  many  tiers.  It 
strikes  us,  further,  that  subinfeudation  has  been,  from  first  to  last^ 
a  mere  matter  of  penmanship,  parchment,  and  mummy  wrappage 
without  any  practical  utility  whatever,  without  any  merit  to  pies'! 
for  its  perpetuation  in  a  practical  and  industrious  age.  So  early  as 
1290,  by  statute  of  Edward  I.,  Quia  emptores  terrarum  subinfeuda- 
tioQ  was  abolished  in  England  ;  and  it  is  said  to  have  been  done  in 
Scotland  by  an  act  of  Robert  the  Bruce,  modelled  on  the  statute  of 
Edward,  which,  from  some  cause  or  other,  was  inoperative,  thoodi 
it  would  have  kindled  the  indignation  of  that  Scottish  monarch, 
with  his  direct  battle-axe  order  of  intellect,  to  foresee  his  countr;- 
men  striving  for  five  hundred  years,  by  oblique  methods^of  resignati^ 
in  favorem  and  confirmation,  to  accomplish  what  he  had  no  doabt 
learned  during  his  English  sojourn  to  consider  plain  and  simple. 

Descending  still  deeper  into  the  practical,  we  have  to  submit  that 
the  instrument  of  sasme  and  charter  of  confirmation  are  nsele^ 
documents,  and  therefore  not  indispensable.  Once  the  feudal  lord 
in  person,  with  his  own  hands,  pointed  out  to  the  vassal  the  v^ 
perty  that  was  to  be  his,  and  gave  him  possession,  in  presence  of  ms 
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eers,  by  banding  to  him  earth  and  stone  of  the  land,  or  some 
ppropriate  and  si^ificant  symbol.  Their  memories  were  the  only 
egister  of  sasines  in  these  early  days ;  and  the  passing  to  the  lands, 
aid  giving  symbolical  possession  (actual  possession  never  could  be 
?»en,  owing  to  the  physical  difficulties  of  laying  hold  of  land  usque 
^n>  ad  cagbim),  fixed  their  gaze  and  impressed  their  memones. 
^r  he  had  become  too  dignified  to  introduce  his  vassal  in  person, 
Wlie  was  commissioned  to  discharge  that  ftinction ;  and  he  did 
by  passing  to  the  land,  and  giving  symbols  before  all  interested 
snch  a  OBremony ;  and  the  custom  was  useful,  so  long  as  there 
tt  no  register  of  sasines.  But  no  sooner  were  sasines  registered — 
mch  they  began  to  be  two  hundred  years  ago — ^than  the  giving  of 
®ne  on  the  lands  became  useless,  fcr  the  registration  alone  had 
ficacy.  That  fact  was  discovered  in  the  course  of  that  two  hundred 
«rs,  and  the  discovery  lately  passed  into  law  (8  and  9  Vict.,  cap. 
»)•  Sasine  is  now  given  on  production  of  the  disposition  to  a 
1^;  and  the  notarial  instrument  of  sasine,  certi^mg,  after  the 

*  form  (modified),  that  it  has  been  given,  is  little  else  than  a 
7*^  wid  expensive  falsehood.  The  disposition  of  the  seller  con- 
^  the  warrant  to  infeft — i.  «.,  the  warrant  to  do  nothing — which 
^g  duly  done,  the  notary  celebrates  this  important  historical  fact 

*  we  instrument  of  sasine ;  and  it  is  recorded  in  the  Begister  of 
^^  to  show  the  state  of  possession.  Now,  it  appears  to  us 
J  ^®  do-nothing  warrant  ana  the  notarial  history  are  both  waste- 

expenditures  of  paper  and  of  human  industry.  The  fact  of  con- 
J^f^  being,  that  the  sale  has  taken  place,  and  the  document  of 
te  being  the  disposition,  whv  not  register  it  t  Why  not  t  And 
^7  nott  Indeea,  it  would  be  difficmt  to  answer  that  question  in 
7  ""^tional  manner.  The  inertia  of  society  is  very  great.  Yet 
^e  18  already  abolished  on  heritable  securities, 
^confirmation,  too,  was  no  doubt  once  a  grand  ceremony — the 
^^^^  reception  of  a  new  member  into  the  brotherhood  of 
T^  w  one  who  had  seceded ;  but  now  it  has  come  to  be  the 
^g  in  a  clumsy  way,  under  compulsion,  what  there  is  no  escape 
^*  For  all  parties,  it  would  appear  that  the  easiest  and  shortest 
'*^nep  of  doiBg  this  is  the  best ;  and,  accordingly,  the  charter  of 

°'°^ation  has  been  much  shortened ;  and  we  have  to  expect  that 
^^  <^nfirmation  will  be  nothing  longer  than  an  indorsation  of  the 
yP^^on,  or  a  postscript  to  it,  or  something  of  that  brevity.  Let 
gander  Mattock,  vassal  of  Abraham  Trigger,  Elscj.,  if  he  please, 
n^Qe  hiB  field  to  John  Spade ;  and  let  Spade  go  with  the  (usposi- 
,.  ^  |Q  his  favour  from  tne  said  Mattock,  and  have  it  indorsed 
'^^^  presence  of  witnesses,  if  need  be),  "Confirmed  by  me, 
^•Trigger,"  and  let  him  have  his  disposition,  thus  confirmed,^ 

)f^  ^^  <lo  not  foi^  Lord  President  Blair's  doubts  about  confirmation  anterior 
.  ^ne,  in  Adam  v.  Dmmmond ;  bat  we  think  it  better  that  the  title  should 
"^^inplete  before  it  be  registered. 
'01.  n^^Q^  XVII.  MIT  1858.  r  f 
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recorded  in  the  Begister  of  Titles,  which  was  formerlj  the  BegUt^r 
for  Sasines  only;  and  everything  will  be  done  necessary  for  the 
welfare  and  security  of  these  three  worthy  gentlemen. 

Our  measure  of  reform,  promised  by  Lord  Advocate  Inglis,  for 
the  transfer  of  land,  would,  we  submit,  require  to  eflfect  at  least 
three  things : — 

(1.)  Power  to  a  proprietor,  by  purchase  or  otherwise,  to  pay  off 
the  claims  of  mid-superiors,  ana  obtain  confirmation  from  tbt 
superior  who  is  immediate  Crown  vassal;  payment  of  claims 
made  according  to  a  statutory  composition,  as  in  the  case  of 
and  thirlage,  conversion  of  ward-holding  into  feu-duty,  and  of 
ii'anchising  English  copyholds. 

(2.)  The  abolition  of  the  instrument  of  sasine,  and  the  registn* 
tion  of  dispositions  in  the  Bemster  of  Land  Bights. 

(3.)  The  abolition  of  the  diarter  of  confirmation,  and  the  oonfir* 
mation  by  the  superior,  by  indorsation  or  by  a  brief  postscript  to  tb| 
disposition  prior  to  registration. 

And  ask  some,  ^'  Having  once  obtained  an  accurate  description  d 
the  property  in  the  disposition,  why  not  transfer  it  from  one  pexsoa 
to  anotner  by  indorsation  of  the  names  of  the  owner  and  the 
superior,  and  registration  of  the  transfer,  in  like  brief  fashion,  in  tbe 
Begister  of  Land  Bights  ?"     We  are  not  able  to  foresee  all  tin 
consequences  of  such  an  easy  transfer  of  land  ;  and  as  there  ts  v$l 
urgent  reason  for  it,  there  is  no  need  to  risk  unknown  evils  for  a; 
unimportant  and  doubtiul  good.    But  some  such  ready  mode  d\ 
transfer — readier,  if  possible — was  favourably  spoken  of  by  Srj 
Fitzroy  Kelly  and  Lord  John  Bussell  at  the  late  Social  Scieoos  ■ 
Congress  at  Birmingham,  large  and  accurate  maps  of  the  couBtiy  ■ 
being  in  a  measure  to  supersede  the  necessity  of  description,  and : 
other  machinery  being  to  be  established  for  which  we  have  equiva- 1 
lents  in  Scotland  already.^     It  is  a  wise  principle  in  legislation,* 
never  to  introduce  any  change  until  it  be  clearly  necessaiy ;  and,  to 
the  best  of  our  judgment,  it  appears  that  the  three  changes  indiciUed 
above  are  all  that  are  at  present  clearly  necessary,  and  that  vitb 
them  the  transfer  of  land  in  Scotland  would  be  sufficiently  cheft]S 
safe,  expeditious,  and  in  every  way  reasonable.    There  is  no  retso^ 
for  destroying  the  hoaiy  traditions  of  feudalism,  where  they  do  not 
encumber,  in  the  spirit  of  Groths.     They  are  venerable  for  their* 
antiquity,  and  they  have  served  modem  civilisation  well.    For  i 
they  held  the  past  together  when  they  were  realities ;  for  it  the} 
have  prepared  the  present,  with  all  its  elements  of  sel&gratulatioD. 

^  See  Transactions  of  the  National  Association  for  Social  Sdenoe,  just  put 
lished,  pp.  73  to  91. 
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ON  HEARSAY  EVIDENCE, 

*!]£  patient  and  persevering  few  who  read  the  modern  Reports, 
lot  oe  painfallj  alive  to  certain  peculiarities  which  distinguish 
tern  from  the  earlier  issues  of  the  series.  Some  of  these  arise  from 
leir  more  elaborate  structure ;  whereby,  in  the  over-zeal  of  the 
porters,  the  law  for  which  they  are  consulted  is  buried  beneath  a 
ass  of  irrelevant  facts.  Others  proceed  from  a  growing  disposition 
.  the  part  of  the  judges,  to  rest  their  decision  less  on  the  abstract 
id  well-ascertainea  rules  of  law,  than  the  specialties  of  each  case. 
he  calamitous  results  of  this  system  are  most  strikingly  observable 
t  the  law  of  evidence.  In  no  department  of  our  jurisprudence 
ould  the  technical  rules  of  law  be  more  jealously  guarded ;  they 
e  the  tests  provided  for  the  detection  of  error,  which  give  to  a 
dicial  inquiry  its  highest  value.  If,  however,  in  every  case  prin- 
ples  are  to  be  frittered  away,  to  meet  what  is  called  ^^  the  substan- 
al  justice  of  the  case,"  our  law  of  evidence  will  be  utterly  destroyed. 
*me,  its  rules,  as  now  understood  and  practised,  are  not  of  very 
ndent  growth ;  the  combination  of  the  functions  of  judge  and 
iry,  which  has  always  characterised  our  civil  procedure,  has  been 
infivourable  to  their  development.  For  this  reason,  perhaps,  there 
as  always  been  too  great  a  disposition  to  treat  evidence  more  as 
latter  of  practiee  than  principle.  The  time  has  come  for  a  reaction 
( this  respect ;  and  chiefly  to  be  reprobated,  is  our  mala  praxis  in 
^rd  to  Hearsay. 

Excluding  principles  afiect  either  the  competency  of  the  witness 
*  the  competency  of  a  particular  part  of  his  testimony.  As  the 
>mpetency  of  witnesses,  we  have  no  fault  to  find  with  the  more 
^lightened  and  liberal  views  which  have  -  resulted  in  the  abolition 
r  all  those  grounds  of  exclusion  which  arose  from  interest,  malice, 
(unity,  etc.  When  every  man's  evidence  was  made  available  in 
is  own  cause,  a  new  source  of  light  was  opened ;  and  any  danger 
rising  from  the  interest  of  the  witness,  was  avoided  bv  reducing  the 
bsolute  incompetency  to  a  mere  question  of  credibility.  When 
be  sources  of  information  have  been  thus  multiplied,  it  is  of  all  the 
lore  importance  that  the  judge  should  exercise  his  right  to  reject 
vidence  calculated  to  contuse  and  mislead. 

For  the  protection  of  juries  in  this  respect,  we  have  received  the 
"ule  on  the  subject  of  hearsav.  The  rule  began  to  be  systemati- 
^ly  acted  on  in  England  only  about  the  end  of  the  last  century. 
Fhe  State  trials  down  to  the  year  1790  are  full  of  examples  of  tes- 
timony which  should  have  been  rejected  as  the  mere  ecno  on  oath 
of  statements  unsworn  to,  and  uttered  in  the  absence  of  the  parties. 
In  this  country,  its  introduction  (or  rather  the  intelligent  apprehen- 
sion of  its  application,  if  it  ever  has  been  fully  comprehended)  seems 
to  have  been  still  more  recent.  So  late  as  the  year  1811,  we  find 
tliat  Lord  Mansfield,  in  the  Berkeley  Peerage  Case  (4Campb.,401), 
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thought  it  right  to  say  :  *^  There  is  not  an  appeal  from  the  neigh- 
bouring kingdom  of  Scotland,  in  which  you  will  not  find  a  gieat 
deal  of  hearsay  evidence  upon  every  fact  brought  into  dispnte. 
This  has  struck  many  persons  as  a  great  absurdity  and  defect  Iq 
the  law  of  that  country.  But  the  different  rules  which  {jrevui 
there  and  with  us,  seem  to  me  to  have  a  reasonable  foundation  in 
the  different  manner  in  which  justice  is  administered  in  the  tvo 
countries.  In  Scotland,  and  most  of  the  Continental  states,  the 
judges  determine  upon  the  facts  in  dispute,  as  well  as  upon  the  law; 
and  they  think  there  is  no  danger  of  their  listening  to  evidence  of 
hearsay,  because,  when  they  come  to  consider  of  their  judgment  on 
the  merits  of  the  case,  they  can  trust  themselves  entirely  to  disre- 
gard the  hearsay  evidence,  or  to  give  it  any  little  weight  which  it 
may  seem  to  deserve."  Examples  of  this  are  abundant  in  the  famoQi 
Douglas  cause,  where  all  sorts  of  gossip  and  hearsay  seem  to  hm 
been  freely  admitted.  Still  later — in  the  year  1830 — we  find  tbii 
laxity  of  practice  again  made  the  subject  of  very  serious  observatioo 
in  the  House  of  Lords.  In  Morton  v.  Hunters  and  Co.  (4  W.  S^ 
379),  their  lordships  are  at  pains  to  point  out  certain  irrogolarities 
which  had  occurred  in  the  case.  The  Lord  Chancellor  savs,  ^  The; 
allow  one  man  to  say  what  he  heard  another  tell  him,  wnich  is  so 
evidence  by  law — ^that  man  being  alive,  and  prodnceable  as  a 
witness ;  and  even  if  he  were  dead,  it  is  no  evidence,  becaase  it  j 
too  particular  on  the  question  of  reputation.  In  another  case  (and 
I  observe  upon  this,  not  from  the  vain  desire  of  carping  at  whit 
has  been  done  by  the  Court  below — which  is  not  a  aecorooB  pro- 
ceeding in  any  court — but  I  say  it  with  the  practical  object,  as  far 
as  my  suggestion  can  have  any  weight  with  those  learned  persons 
who  superintend  such  proceedings,  of  entreating  their  attention  to 
a  stricter  enforcement  of  the  rules  of  evidence  below),  notonlji^ 
one  man  allowed  to  tell  what  another  man  said — not  upon  oath-- 
but  what  another  man  told  him  of  the  contents  of  a  letter,  whica 
letter  has  not  been  produced  in  Court,  and,  in  fact,  was  not  seen  by 
the  person  who  swore  he  heard  another  tell  of  its  contents.  M; 
Lords,  I  do  hope  and  trust,  that  those  learned  persons  who  super- 
intend the  taking  of  proof  in  the  Court  below,  or,  at  all  events 
those  learned  judges  before  whom  the  proof  so  taken  by  oomrn^^ 
sioners  from  time  to  time  may  come,  will  consider  the  fearful  con^ 
quences  to  the  lives,  to  the  liberties,  to  the  properties,  to  all  the 
most  valuable  rights  of  the  Eang's  subjects,  ot  opening  a  door  |0 
judicial  proceedings  to  hearsay  evidence,  which  never  can  be  sa^v 
trusted,  and  w^hich,  if  allowed  to  enter  into  the  mind  of  either  jn^g^ 
or  jury,  must  of  necessity  be  fatal  to  the  administration  of  justice. 
These  repeated  warnings,  coming  from  so  high  a  quarter,  have  no 
been  without  their  influence  upon  our  later  practice.  The  province 
of  judge  and  jury  is  now  better  defined  than  it  was  twenty  y^ 
ago ;  but  it  must  be  confessed  that  in  this  country  the  subject  is  su^ 
indifferently  understood. 
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In  dealing  with  evidence,  the  one  great  and  universal  principle  to 
je  kq)t  in  view  is,  that  the  only  proof  which  can  be  received  is  the 
best  eyideoce  of  which  the  case  will  admit ;  t. «.,  that  no  evidence 
b  admiadble  which  supposes  the  existence  of  still  better  behind  it. 
Ihe  best  evidence  on  which  the  mind  can  pronounce  a  judgment,  is 
4e  endenoe  of  our  own  senses ;  the  next  best,  is  the  direct  testi- 
nonj  of  those  who  saw  the  deed  done,  or  who  can  speak  from  their 
irn  knowledge.  The  distinction  between  primary  and  derivative 
ridence  is  often  misunderstood.  It  does  not  affect  a  witness's 
leans  of  knowledge,  provided  the  knowledge  is  his  own.  If  an 
Kanlt  is  witnessed  by  a  man  at  a  distance,  his  evidence  may  not  be 
•  satisfactory  as  the  testimony  of  the  person  assaulted;  but  in  both 
!*•«  the  evidence  is  direct,  and  immediately  connected  with  the 
J^;  and  if  the  person  injured  were  not  himself  produced,  his 
bsence  would  only  be  matter  of  observation  to  the  jury  (Bes^  Pr. 
07).  To  deprive  evidence  of  the  character  of  primary,  it  must  be 
ependent  on  and  derive  its  force  from  some  other  fact  which  is  not 
IJwed,  or  the  truth  of  which  is  assumed.  Flowing  from  this 
ttrdiQal  canon,  these  three  consequences  are  to  be  observed — (1.) 
mother  judge  nor  jurvcan  act  on  their  own  knowledge ;  they  must 
^me  nothing  which  is  not  proved,  or,  as  the  rule  is  expressed, 
^OH  refert  quid  notum  ait  judid  si  notum  nan  sit  in  forma  judiciu 
I*)  The  proof  must  be  pertinent  to  the  issue — in  jure  non  remota 
ai«a  sed  proxima  speciatur;  that  is  to  say,  that  the  facts  sworn  to 
i^ost  have  some  bearing  on  the  matter  in  issue.  The  connection  need 
*>t  necessarily  be  immediate,  but  it  must  be  obvious  and  feasible 
;-«ither  sufficient  proof  in  itself,  sufficient  if  confirmed,  or  adequate 
^  "^e  purposes  of  confirmation.  (3.)  Melius  est  peteref antes  quam 
'^Jan  riyulos  ;  t.tf.,  the  evidence  must  not  be  secondary.  No  court 
1  ^^.^'"  ^®  satisfied  with  parole  proof  of  a  written  document,  if 
Qe  original  can  be  produced ;  and  none  such  is  receivable  till  its 
^^n-production  is  satisfactorily  accounted  for.  Evidence  of  what  a 
Person  said  can  only  be  taken  from  his  own  mouth,  and  not  througli 
we  instrumentality  of  others. 

it  is  with  the  last  only  of  these  rules  that  we  have  now  to  deal — 

^&t,  namely,  which  renders  all  hearsay  evidence  absolutely  inad- 

^^\ble.    The  term  is  applied  both  to  that  which  is  written  and 

^ttt  which  is  spoken  ;  but,  in  its  legal  sense,  it  is  confined  to  that 

^nJ  of  evidence  which  does  not  derive  its  effects  solely  from  the 

^eait  to  be  attached  to  the  witness  himself,  but  rests  also  in  part  on 

wie  veracity  and  competency  of  some  other  person  from  whom  the 

J^^ness  may  have  received  his  information.— (1  Phil.  187;  1  Green- 

^h  sect  98  ;  Roscoe,  Cr.  Ev.  22.)     The  reasons  of  the  exclusion 

^"^  obvious.     "  If,"  says  Mr  Justice  Buller,  "  the  first  speech  were 

^thont  oath,  another  oath  that  there  was  such  speech  makes  it  no 

^ore  than  a  bare  speaking,  and  so  of  no  value  in  a  court  of  justice.*' 

1*16  testimony  is  presented  in  a  form  that  makes  the  application  of 

^"6  nsoal  tests  impossible.     It  opens  a  wide  door  to  fraud.     The 
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original  statement  is  made  not  under  the  sanction  of  an  oath,  and 
the  party  who  made  it  is  not  liable  to  the  pains  of  peijory.  There 
is  no  opportunity  of  cross-examining  the  witness  as  to  his  opportnni- 
ties  of  observation,  accuracy  of  perception^  the  strength  of  nis  recol- 
lection,  and  the  many  other  circumstances  by  whicn  the  weight  to 
be  given  to  his  story  can  only  be  appreciated.  In  the  oniinary 
case  of  direct  evidence,  there  is  only  one  source  of  error — the 
credibility  of  the  witness.  Where  the  proof  is  indirect  or  circum- 
stantial, the  jury  may  err,  both  in  estimating  the  weight  to  be 
given  to  the  statements  of  the  witnesses,  and  in  drawing  the  infer- 
ences to  be  deduced  from  the  facts  sworn  to.  Were  hearsay  evidence 
admitted,  these  sources  of  error  would  be  multiplied  to  three  in 
number — error  on  the  part  of  the  maker  of  the  original  statement; 
error  on  the  part  of  tne  person  by  whom  it  is  repeated  on  oath, 
either  wilfully  or  by  misapprehending  the  meaning  or  the  applica- 
tion of  the  expressions  employed;  and  error  with  respect  to  the 
conclusions  to  be  deduced  frx>m  the  whole.  For  these  and  other 
reasons,  the  law  of  almost  every  country  has  required,  that  nothing 
said  by  a  person  is  receivable  in  evidence,  unless  said  on  oath  and 
in  the  presence  of  the  parties. 

What  are  generally  termed  exceptions  to  this  rule,  are  really  not 
so.  Words  spoken  by  another  person,  when  not  on  oath,  are  often 
given  second-hand;  but  though  this  evidence  is  of  the  nature 
of  hearsay,  the  subject-matter  of  it,  in  point  of  fact,  is  tmlr 
original.  The  fact  here  in  controversy,  and  the  only  one  to  be 
proved,  is  not  whether  the  words  were  actually  true,  but  whether 
they  were  actually  used.  Thus,  the  prevalence  of  a  rumour  may 
be  established  by  the  evidence  of  those  who  heard  it,  in  order  to 
show  its  general  currency.  So  also,  questions  of  general  reputation 
and  reputed  ownership  can  only  be  proved  by  evidence  of  a 
secondary  character.  The  replies  given  at  the  dwelling-house  of  an 
absent  witness  to  inquiries  made  for  him,  are  also  admitted  ;  for  the 
examination  of  the  witness  who  gave  the  statement  would  add 
nothing  to  the  credibility  of  the  explanations  of  his  absence  which 
might  be  given. 

This  evidence  is  also  largely  resorted  to  in  questions  of  pedigree 
and  legitimacy,  where  it  is  of  the  highest  importance  that  the  terms 
on  which  the  party  was  treated  by  the  other  members  of  the  familj 
should  be  ascertamed.  ^'  If,"  says  Lord  Mansfield,  '^  the  father  is 
proved  to  have  brought  up  the  party  as  his  legitimate  son,  this 
amounts  to  a  daily  assertion  that  the  son  is  legitimate."  You  can 
therefore  prove  the  expressions  of  affection,  etc.,  which  were  riaed 
towards  him — ^produce  entries  in  the  family  Bible,  the  recitab  in 
deeds,  engravings  on  rings,  and  such  like.  In  one  English  ca^  o^ 
this  kind,  the  court  admitted  the  declarations  of  a  deceased  lady,  as 
to  what  had  been  stated  to  her  by  her  husband  during  his  lifetime. 
In  all  such  cases,  it  is  no  part  of  the  inquiry  to  ascertain  the  grounds 
on  which  the  rumour  proceeded,  or  the  reason  of  the  expressions 
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said  to  be  emplojed.  Their  existence  or  use  as  matter  of  fact  is  the 
only  question  oerore  the  court ;  and  the  evidence,  therefore,  admitted 
to  prove  them  may,  in  this  respect,  be  said  to  be  original.  Thus,  in 
Hatton  V.  Pedie  (5  Mnr.  156),  the  report  by  an  architect  was  ad« 
mitted  to  prove  that  he  made  such  a  report,  though  it  was  no  evi** 
dence  of  tne  facts  therein  stated. 

A  second  exception  to  the  general  rule  makes  hearsay  evidence 
competent,  when  it  tends  to  Qualify,  illustrate,  or  explain  some  fact 
material  to  the  issue.     To  fina  out  the  character  of  transactions,  it  is 
often  necessaiy  to  inquire  what  was  said  as  well  as  what  was  done 
by  the  parties*     The  words  spoken  are  then  said  to  be  part  of  the 
m  ge»t€Bj  and  so  not  hearsay.     To  prove  that  a  dangerous  mob 
assembled  is  nothing,  without  also  showing  its  character  and  pur- 
pose, by  evidence  or  the  cries  which  came  nrom  the  crowd.     So,  in 
cases  of  conspiracy,  the  act  of  one  of  the  party,  if  it  be  done  in  fur- 
theraace  of  the  common  design,  is  the  act  of  all :  therefore,  the 
language  used  by  one  of  the  conspirators,  either  in  conversation  or 
correspondence,  if  accompanying  and  explaining  other  acts,  may  be 
put  in  evidence  against  the  other  conspirators.     ^'  But  where  words 
or  writings  are  not  acts  in  themselves,  but  a  mere  relation  or  narra- 
tive of  some  part  of  the  transaction,  or  as  to  the  share  which  other 
persons  have  nad  in  execution  of  the  common  design,  the  evidence 
u  not  within  the  principle  above  mentioned ;  it  altogether  depends 
upon  the  credit  of  the  narrator,  who  is  not  before  the  court,  and 
therefore  it  cannot  be  received"  (1  Phil.  160).    This  principle 
»eems  to  deprive  the  case  of  T.  Hunters  and  Others,  1838  (see  Rep. 
!?i'  ^f  whatever  authority  it  may  be  entitled  to.     Here  the  judges 
dinered  as  to  whether  a  witness  should  be  asked  if  a  person,  not 
^ore  the  court,  had  said  he  received  a  reward  of  L.15  from  the 
association.     The  words  were  neither  part  of  the  res  gestWj  nor 
spoken  by  a  fellow-conspirator  of  the  panels,  and  the  question  was 
^i^y  incompetent.    In  some  cases,  the  expressions  which  escape  a 
person  in  circumstances  showing  them  to  be  an  accurate  manifesta- 
tion of  the  feelings,  bodily  or  mental,  which  accompanied  a  particular 
»act  under  inquiry,  are  also  admitted  to  prove  its  character.    Thus, 
the  language  used  by  a  person  in  leaving  his  house,  may  be  material 
"*  a  question  as  to  a  change  of  domicile,  or  the  like.    "  It  is  every 
/^^  ^^rience,"  said  Laurence,  J.,  in  Aveson  v.  Lord  Kinnaird 
(6  East  188),  ^'  that  what  a  man  said  of  himself  to  his  surgeon,  is 
evidence  to  show  what  he  suffered  by  an  assault." 

When  declarations  or  admissions  are  offered  in  evidence,  the 
^^terial  question  is  one  which  it  falls  upon  the  judge  to  determine, 
"^viz.,  whether  the  words  are  so  intimately  connected  with  the  act 
^  to  be  properly  available  for  explaining  its  character.  They  need 
^^t  be  contemporaneous  with  it,  but  the  connection  must  be  intimate 
y^  obvious.  If  a  man  finds  another  wounded  on  a  road,  who  tells 
'*^  he  has  been  assaulted  and  robbed,  and  points  out  the  direction 
^"ich  the  robbers  took, — ^if  the  man  overtakes  and  apprehends  them. 
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— ^the  statements  of  the  wounded  person  may  be  repeated  by  the 
person  who  went  in  pursuit,  to  explain  the  reason  of  his  going.  So, 
in  eveiy  case  where  policemen  are  examined  as  to  the  apprehension, 
the  question  is  put,  ^^  In  consequence  of  information  you  received^ 
did  you  do  so  and  sot"  "Thus  we  have  seen  that  there  are  four 
classes  of  declarations  which,  though  usually  treated  under  the  head 
of  hearsay y  are  in  truth  original  evidence^ — the  first  class  consisting 
of  cases  where  the  fact  that  the  declaration  was  made,  and  not  iu 
truth  or  falsity,  is  the  point  in  Question ;  the  second  inclading  ex- 
pressions of  l>odily  and  mental  ieelings,  where  the  existence  or  na- 
ture of  such  feelings  is  the  subject  of  inquiry ;  the  third  consisting 
of  cases  of  pedigree,  and  including  the  declarations  of  those  nearlj 
related  to  the  party  whose  pedigree  is  in  question  ;  and  the  fonrtii 
embracing  all  other  cases  wnere  the  declaration  offered  in  evidence 
may  be  regarded  as  part  of  the  res  gestce.  All  these  classes  are 
involved  in  the  principle  of  the  last,  and  have  been  separately  treated 
merely  for  the  sake  ot  greater  distinctness"  (\  Qreenleaf,  sect  123). 

There  is  a  material  difference  between  tne  practice  in  criminal 
cases  of  the  Scotch  and  English  courts,  with  respect  to  statements 
made  de  recenti  by  the  party  robbed,  assaulted,  etc.  With  us,  secon- 
dary evidence  is  freely  admitted  to  prove  the  whole  particulars  of  the 
story  of  the  injured  party  in  all  its  details.  "  Such  expressions^* 
says  Mr  Dickson,  '^  being  the  natural  outpourings  of  feelings  aroused 
by  the  recent  injury,  and  still  unsubsided,  are  a  consequence  and 
continuation  of  the  res  gestcsy  and  corroborate  the  party  s  evidence 
for  the  Crown ;  while,  on  the  other  hand,  a  discrepancy  between  bii 
sworn  testimony  and  his  statements  recently  after  the  alleged  ofleoce, 
is  a  favourable  circumstance  for  the  prisoner"  (1  Dick.  63).  '^ 
cases  show  the  meaning  which  is  to  be  attached  to  the  expression  it 
receivti.  Statements  made  by  a  person  robbed  to  a  party  whom  be 
roused  in  bed  an  hour  after  the  occurrence,  or  to  a  policeman  wbo 
went  in  pursuit,  have  been  admitted.  But  the  court  has  rejectea 
similar  evidence  with  respect  to  declarations  made  five  or  six  hoars 
after  the  alleged  robbery  TMeran,  1  Sw.  231).  In  cases  of  rape* 
considerably  greater  latituae  is  allowed.  Complaints  made  bj  tbe 
woman  at  intervals  of  two  days  (Grieve,  1883,  BelPs  Notes,  288) 
and  of  nearly  a  month  (McMillan,  (6.),  have  been  admitted,  and  tk 
prosecutor  is  allowed  to  prove  the  whole  particulars  of  the  stoiT^ 
including  such  matters  as  whether  she  named  any  person  as  goil? 
of  the  cnme. 

In  England  proof  on  this  latter  point  is  excluded.  Evidence  may 
be  taken  as  to  whether  the  fact  of  a  complaint  was  made  bj  the 
party  robbed  or  assaulted  immediately  after  the  occurrence,  bat  the 
prosecutor  is  not  permitted  to  enter  into  details  of  the  statement 
Evidence  of  the  complaint  is  admissible,  to  show  that  at  the  tinie 
the  person  was  a  complaining  party ;  and  that  fact,  if  proved,  i^ 
strong  corroboration  of  her  story.  But  when  this  is  done,  the  whole 
purpose  of  the  law  is  satisfieci :   all  secondary  evidence  as  to  the 
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articolara  of  the  statemeDt  are  objectioiiahle^  on  the  ground  of 
^rsaj.  This  role,  which  seems  to  haYe  been  a  departure  from  the 
rior  pnu^'ce  (BnudeFs  case,  1  East  P.  C.  444),  was  so  laid  down 
7  Rolfe^  B.,  in  Re^.  v.  M^son,  1840  (9  C.  and  P.  422).  That 
m  a  case  of  rape.  The  wcHnan,  who  died  before  the  trial,  came  home 
ndently  sufilsring  from  recent  violence.  It  was  proved  that,  on 
er  return,  she  made  a  statement  as  to  the  injuiy  she  had  received, 
id  nazned  the  person  who  had  committed  it.  Bolfe,  B.,  rejected 
e  particulars  of  the  statement  made  by  the  deceased  on  her  return 
me.  ''In  ordinary  cases  ofrape,"  said  he, ''where  a  witness  describes 
2  outrage  in  the  witness-box,  evidence  of  her  complaint  soon  after  the 
sarrence  of  the  outrage  is  property  admissible,  to  show  her  credit 
d  the  accuracy  of  her  recollection.  Here,  however,  the  object 
IS  to  give  in  evidence  the  particulars  of  the  complaint,  as  inde- 
Ddent  evidence,  with  the  view  of  showing  who  were  persons  who 
onutted  the  offence.  All  that  could  be  safely  received,  was  her 
n^plaint  that  a  dreadful  outrage  had  been  perpetrated  upon  her." 
Jch  evidence  is  received  as  confirmatoiy  evidence  only.  There- 
^^^  prosecutor  must  lay  a  foundation  for  it,  by  the  production 
^d  examination  of  the  pnncipal  witness.  Thus,  where  the  party 
tjiu«d  wa^  not  present  at  the  trial,  evidence  of  complaints  made  by 
^  ^^  Injected  altogether  by  Parke,  B.,  who  said  it  was  no  part  of 

*  m  gestcBy  but  only  confirmatory  (Reg.  r.  Guttridgc^  6  C.  and 
*^71).  Xhe  rule  was  again  repeated,  in  no  less  distinct  terms, 
'an  equally  high  authority — Sir  U.  Cresswell — in  Eeg.  v.  Osborne, 
^^  (Carr.  and  Marsh.  622).  A  witness  was  asked  whether  the 
^^Qtrix,  or  woman  assaulted,  had  made  a  complaint.  The  judge 
^ted  Jier  to  answer  yes  or  no.  The  witness  answered  yes,  and 
^as  then  proposed  to  ask  her  whose  name  she  mentioned.  Cress- 
al,  J.— «  This  statement  of  the  prosecutrix  does  not  form  part  of 
6  res  gestcB,  If  the  prosecutrix  bad  been  under  suffering,  a  sur- 
^n  might  have  exammed  her,  and  this  state  of  her  feelings  might 
'  ^^idence ;  but  what  she  said  about  another  person  would  stand 
'  very  different  ground.  What  the  prosecutrix  said  at  the  time  of 
»Oiiaitting  the  offence  would  be  receivable  in  evidence,  on  the 
^unds  that  the  prisoner  was  present,  and  the  violence  going  on  ; 
^^u  the  violence  was  over,  ana  the  prisoner  had  departed,  and  the 
^^'^atrix  had  gone  on  running  away,  crying  out  the  name  of  the 
^^j  it  would  not  be  evidence."     bo,  in  Rex.  v.  Wink,  6  C.  and 

•  ^>  it  was  held  by  Patteson,  J.,  that  a  person  who  had  been 
^^bed  might  be  confirmed  as  to  the  fact  of  a  complaint  by  the  evi- 
^^ee  of  a  constable  to  whom  he  made  it,  but  that  the  constable 
T^  not  be  asked  what  the  name  of  the  person  was  whom  the 
^•^^ner  had  mentioned. 

^hese  authorities  seem  to  show  that  the  existing  Scotch  practice 
^}mB  point  cannot  be  supported  on  any  sound  principle.  It  is 
1^^  erroneous  to  say  that  the  statements  of  an  injured  party  shortly 

^^^'  «.— HO.  XVII.  MAT  1858.  o  o 
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after  the  commission  of  the  injary,  form  part  of  the  re9  gesUx.  Evi- 
dence of  the  fact  that  snch  complaints  were  made,  ought  and  is 
received  in  both  countries,  as  the  strongest  confirmation  of  evidence 
on  oath  which  can  be  given.  But  here  the  prosecutor  should  be 
stopped.  All  details,  in  strict  principle,  can  only  be  received  from  the 
witnesses'  own  lips,  under  the  sanction  of  an  oath.  The  fact  of  the 
statements  being  recent,  is  no  additional  guarantee  of  their  accoraa 
A  person,  after  being  cruelly  attacked,  is  not  likely  to  be  moTe 
accurate  in  his  perception,  or  more  truthftil  in  his  statements,  frooi 
the  conftision  oi  mind  which  is  the  natural  result  of  outrage. 


THE  NEW  STATUTE  LAW. 
THE  REQISTRATION  OF  LEASES  ACT. 

y.  Transmission  of  Lease  Bights  (continued). 

II.  to  heirs  and  general  disponees. 

At  common  law,  leases  vest  in  the  heir  on  the  death  of  the  ancestor, 
and  without  service.  This  statute  has,  however,  introduced  ferns 
of  procedure,  by  which  an  heir  or  general  disponee  may  make  up 
titles  to  those  leases  and  assignations  in  security  which  come  under 
the  Act. 

I.  When  the  ancestor  appears  on  the  register  as  proprietor  ofih 
lease  or  assignation  in  security. 

In  this  case  the  heir  has  two  modes  open  to  him  for  completinf 
his  title : — 

1.  According  to  section  7,  the  heir  of  any  person  who  di» 
vested  in  right  of  a  recorded  lease,  may  make  up  his  title  to  it  b/ 
obtaining  a  writ  of  acknowledgment  from  the  proprietor  infeft  ^ 
the  lands  let.  In  the  case  of  an  heir  succeeding  to  a  recorded  » 
signation  in  security,  the  writ  of  acknowledgment  is  to  be  obtaio^ 
from  the  party  appearing  on  the  register  as  in  absolute  right  of  sadi 
lease,  of,  or  over  wnich  such  assignation  in  security  has  been  granted. 
Schedule  E  of  the  Act  contains  forms  for  these  writs.  The  regi> 
tration  of  the  writ  of  acknowledgment  completes  the  heii^s  tide,  a 
it  is  declared  **  that  no  defect  in  the  title  of  the  prmrietor,  or  paitj 
grantor  of  such  writ,  shall  affect  the  right  or  title  of^such  heir."  1^ 
IS  to  be  observed,  that  this  provision  does  not  protect  the  heir's  riguj 
or  title  against  the  consequence  of  defective  right  in  the  ^nuiter 
the  writ  of  acknowledgment,  but  only  against  ^fects  in  his  title. 

2.  The  second  mode  of  completing  an  heii^s  title  to  recorded 
leases  and  recorded  assignations  in  security  is  described  in  sect  8< 
It  is  as  follows : — "  It  shfll  be  competent  to  the  heir  who  shall  have 
been  served  by  general  or  special  service,  or  to  the  general  dispones 
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of  my  party  who  sball  have  died  fully  vested  in  right  of  any  such 
lease  or  assignation  in  security  recorded,  as  aforesaid,  to  expede  a 
notarial  instrument  in  die  form  as  nearly  as  may  be  of  the  scnedale 
( F)  to  this  Act  annexed ;  and  the  recording  of  such  instrument  in  the 
register  in  which  such  lease  is  recorded,  shall  complete  the  title  of 
sach  heir  or  disponee  to  such  lease  or  assignation  in  security/' 

Schedule  F  contains  two  forms.  No.  1  refers  to  case  of  lease, 
No,  2  to  case  of  assignation  in  security.  In  the  first  form,  as  appli* 
cable  to  an  heir,  the  notary  is  required  to  narrate  that  the  heir  ^^  nas 
made  up  title  by  service  as  [specify  relationship]  and  heir  of  the 
lessee  [msert  date  of  service],  or  as  heir  of  L.  M.  in  an  assignation 
by  the  said  lessee." 

The  difficulties  which  will  arise  in  giving  effect  to  these  provisions 
are  brought  out  in  a  note  by  the  emtor  of  the  recent  edition  of 
"Bell's  Commentaries"  (Mr  Shaw,  the  present  Sheriff  of  Chan- 
cery) : — <<  Hitherto  it  has  been  understood  as  settled  law,  that  on 
the  death  of  a  party  in  right  of  a  lease  (of  whatever  duration  it 
inigbt  be),  the  right  of  the  defunct  passed  instantly  on  his  death 
into  the  person  <h  his  heir ;  in  other  words,  mortuua  aasit  vivunu 
Tbe  Drovision,  therefore,  in  this  statute,  as  to  services  in  leases,  is  a 
noTeity ;  and  it  is  understood  that  it  was  introduced  at  one  of  the 
latest  stages  of  its  progress  through  Parliament,  without  being 
^nerally  known.  The  office  of  a  service  iato  take  the  hereditoi 
jotmB  out  of  the  party  who  has  died  vested  in  feudal  subjects.  But 
a  lease  is  not  a  feudal  subject ;  and  as  the  heir  is  vested  ipso  jure  on 
the  death  of  the  tenant,  a  service  is  plainly  incompetent,  because 
nothing  remains  in  hereditate  jacerUi  of  the  defunct  to  be  taken  up 
l>y  a  service.  The  schedule  seems  to  contemplate  a  special  service 
only,  but  this  is  impracticable,  unless  material  changes  be  made  on 
the  form  of  that  proceeding  under  the  Service  Act ;  and  it  bears  also 
that  the  service  shall  be  duly  *  retoured  to  Chancery.'  But  by  that 
Act  retours  are  abolished."  * 

It  is  probable  that  the  framers  of  the  Act,  having  given  to  recorded 
leases  m  some  respects  the  qualities  of  real  rights,  intended  that  they 
ahoold  be  handled  by  feudal  solemnities,  and  with  this  view  ma^ 
service  a  mode  of  transmitting  them.  There  will,  however,  be  some 
^Siculty  in  applying  feudal  principles  to  them. 

It  is  difficult  to  say  in  what  cases  it  was  intended  that  general 
service  should  be  used,  and  in  what  cases  special,  as  the  Act 
gives  uo  explanation.  Had  the  matter  been  letl  to  a  construction 
o<  the  Act  itself,  without  regard  to  the  terms  of  the  schedules,  it 
Qiight  have  been  supposed  that  the  object  of  the  provision  was 
^erdj  to  supply  the  notaxy  with  authentic  evidence  tnat  the  person 
claiming  to  be  the  heir  really  was  so.  For  this  purpose  a  general 
^r  special  service  would  have  been  equally  effectual.  The  schedules, 
"owever,  contain  this  expression — "  to  which  lease,  E.  F.  has  made 

^  Shaw's  edition  of  Bell's  Ck>inmen(arie8»  ii.  902,  Note  L. 
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up  title  by  semce."  This  appears  to  be  inconsistent  with  the  nolioD 
that  the  service  was  merely  required  as  a  declarator.  If  the  re^ 
tration  of  a  lease  in  the  Register  of  Sasines  is  to  be  held  as  bemg 
eqaivalent  to  infeftment,  a  special  service  would  seem  to  be  appro- 
priate ;  but  if  the  registered  lease  is  considered  as  a  real  right  not 
requiring  infeftment,  a  general  service  would  be  the  proper  one. 

The  Service  of  Heirs  Act  declares,  that  a  special  service  shall 
include  a  general  service  as  to  the  particular  subject  to  which  the 
special  service  applies ;  but  its  effect,  to  this  extent  even,  seems  to 
be  limited,  from  tne  decision  in  the  case  of  Lockhart  and  oth^ 
Moreton's  Trustees,  v.  Moreton,  19th  July  1854, 16  D,  1108,  where 
it  was  held  that,  when  no  infeftment  had  followed  upon  a  spetxi 
service,  it  did  not  carry  a  personal  right  to  the  lands. 

The  notarial  instruments  must  bear  that  the  service  has  been  dolr 
retoured  to  Chancery.  A  legal  equivalent  lor  retours  has  been 
provided  by  sect.  13  of  the  Service  of  Heirs  Act  (10  and  11  Vict, 
cap.  47).  It  declares,  ^'  that  the  decree  of  service  so  recorded  and 
extracted,  shall  have  the  full  lem\  effect  of  a  service  duly  retonred 
to  Chancery,  and  shall  be  equivalent  to  the  retour  of  a  service  under 
the  Brieve  of  Inquest,  according  to  the  law  and  practice  heretofore 
existing ;  and  the  extract  of  such  decree,  or  any  second  or  later 
extract  thereof,  under  the  hand  of  the  proper  officer  entitled  to  make 
such  extracts  for  the  time,  shall  be  equivalent  to,  and  have  the  fiill  . 
legal  effect  of,  the  certified  extract  of  the  retour  now  in  use  accord- 
ing to  the  existing  law  and  practice."  The  expression  in  the  sche-  . 
dme  of  the  statute  could  not  be  held  to  derogate  from  this,  and  a 
notary  would  have  to  give  the  same  effect  to  the  extract  decree  ot 
service  as  he  would  have  given  to  a  certified  extract  of  a  retour  to 
Chancery. 

II.  When  the  ancestor  does  not  appear  on  tlie  Register  as  m  rig^ 
of  the  lease  or  assignation  in  security. 

Ancestors  coming  under  this  description  may  be  in  one  of  two 
positions, — either  the  lease  or  assignation  may  appear  on  the  record 
as  the  right  of  another,  or  the  lease  or  assignation  may  not  have 
been  recorded. 

1.  Wlien  the  lease  or  assignation  in  security  stands  on  the  RegUtei' 
in  another  name  than  the  ancestor's. 

An  ancestor's  right  would,  in  this  case,  probably  rest  upon  an 
unrecorded  assi^ation  to  a  lease,  or  an  unrecorded  translation  ot 
an  assignation  m  security.  For  such  cases,  sect.  9  provides  that 
the  heir  shall  obtain  a  notarial  instrument,  setting  forth  his  right  hj 
service  to  the  unrecorded  deed,  which  instrument  becomes  a  warrant 
for  the  keeper  recording  the  deed  in  the  ancestor's  favour,  and  at 
the  same  time,  on  its  being  recorded  as  an  instrument  on  the  ser- 
vice, it  completes  the  heir^s  title,  and  brings  his  name  upon  the  regis- 
ter to  the  lease.  The  notarial  instrument  must  bear  that  the  heir 
has  made  up  his  title  by  service.     A  general  service  would  seem  to 
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be  most  in  keeping  with  fendal  usages  in  a  case  like  this,  where  the 
ancestor's  right  is  merely  personal. 

2.  When  the  lease  or  assignation  in  security  is  not  recorded. 

In  this  case^  irom  the  right  never  having  been  recorded  nnder 
this  statute,  a  service  seems  unnecessary ;  yet  sect.  5  requires  the 
heir  to  obtain  a  notarial  instrument,  as  an  authoritv  to  the  keeper 
to  record  the  lease  or  assimiation  in  security,  and  that  instrument 
most  narrate  that  the  heir  nas  made  up  his  title  to  it  by  service.  A 
general  service  would  seem  to  be  proper  here.  The  regutration  of 
me  notarial  instrument,  and  the  lease  or  assignation  m  security, 
completes  the  heir^s  title.  The  instrument  in  this  case  also  serves 
two  purposes*  It  is  the  warrant  for  recording,  as  showing  the  right 
to  record,  and  it  is  an  instrument  tipon  the  service,  and  so  nas  feudal 
efficacy  in  completing  the  title. 

It  will  be  observed  that  the  course  of  procedure  is  the  same  in 
cases  where  the  ancestor's  name  does  not  appear  on  the  register, 
whether  the  right  is  a  recorded  right  or  not,  though  the  Act  pro- 
vides for  them  m  different  sections. 


III.   TO  ADJUDGEBS. 

When  an  adjudication  of  any  recorded  lease  or  assignation  in 
security  has  been  obtained  against  the  party  vested  in  the  right,  or 
the  heir  of  any  such  party,  the  recording  of  the  abbreviate  of  adjudi- 
cation in  the  register  where  the  lease  has  been  recorded  completes 
the  adjadger's  nght.    (Sect.  10.) 

IV,   TO  TBUSTEE  ON  SEQUESTRATED  ESTATE. 

The  trustee  on  the  sequestrated  estate  of  any  party,  in  right  of  a 
recorded  lease  or  assignation  in  security,  may  complete  his  title  by 
recording  a  notarial  instrument,  in  the  form  prescrioed  by  the  Act, 
in  the  register  in  which  the  lease  is  recorded.    (Sect.  11.) 

YI.  Renunciation  of  Leases  and  Dischabge  of 

Assignation  in  Security. 

Provision  is  made  in  sect.  13  for  the  extinction  of  recorded  rights. 
The  keeper  of  the  register  is  required  to  record  the  renunciation  of 
2  recorded  lease,  or  the  discharge  of  a  recorded  assignation  in  secu- 
rity, on  its  being  presented  by,  or  on  behalf  of,  the  party  appearing 
on  the  register  as  naving  right  to  the  same.  In  terms  of  tnis  sec- 
tion, the  '^renunciation  or  discharge  may  be  in  the  form  of  the 
schedules  G  and  H,  respectively,  to  this  Act  annexed,  and  may  be 
endorsed  on  such  lease  or  assignation  in  security."  These  words 
seem  to  make  neither  the  use  of  the  schedules  nor  the  endorsation 

• 

inoperative.    It  would  be  advisable  to  adopt  the  suggestions  of  the 
statute,  but  the  keeper  of  the  register  could  hardly  refuse  to  record 
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on  the  ground  that  they  were  not  complied  with.  The  schednles 
may  be  authoritative  in  this  respect^  that  they  show  the  intention  of 
the  statute  that  the  renunciation  or  discharge  be  signed  b^  the  party 
appearing  on  the  register  as  having  the  rignt.  Tne  section  of  tbe 
Acty  apart  from  the  schedule,  does  no  more  than  require  that  the 
renunciation  be  presented  by,  or  on  behalf  o^  the  party  appe&iing 
on  the  register  in  right;  and  the  words,  ^^on  behalf  of/'  might  bs 
held  to  cover  the  case  of  an  assignee,  as  having  an  implied  manda^ 
to  dispose  of  the  lease  as  he  thinks  fit.  Indeed,  if  they  could  not  be 
so  construed,  an  unrecorded  assignee  could  not  record  a  valid  renun- 
ciation signed  by  a  cedent  whose  right  is  recorded.  But  the  sche- 
dule, in  being  only  applicable  to  the  case  of  a  granter  with  a  recorded 
right,  is  too  much  in  Keeping  with  the  feudal  soirit  of  the  Act  to  be 
disregarded  as  an  inapplicable  form.  It  would  tnerefore  appear,  that 
if  a  party  having  an  unrecorded  right  cannot  get  a  renonciation 
signed  by  the  person  appearing  in  the  register,  he  must  complete 
his  own  title  before  he  can  execute  a  valid  renunciation. 

Vn.  Reductions. 

On  the  production  of  an  extract  decree  of  reduction  of  any  r^ 
corded  lease,  assignation,  assignation  in  security,  translation,  adjudi- 
cation, instrument,  discharge,  or  renunciation,  to  the  keeper  oi  the , 
register,  he  is  required  to  record  the  same  fortliwith.     (SecL  U.)   ' 

Vm.  Extracts  op  Leases. 

When  a  registerable  lease  has  been  recorded  in  the  Books  of 
Council  and  Session,  or  in  the  books  of  any  Sheriff  or  Burgh  GoQit^ 
before  Hie  date  of  the  Act  ^  an  extract  maybe  recorded,  under  the 
present  Act,  to  the  same  effect  as  if  the  original  lease  had  beea 
recorded.     (Sect.  19.) 

An  extract  of  a  lease  recorded  in  anv  of  these  Court  Books,  afiet 
date  of  the  Act,  would  not  be  recordable ;  but  a  warrant  might  pe^ 
haps  be  obtained  to  borrow  the  principal  lease  for  the  purpose  of 
recording  it,  though  this  Act  makes  no  such  provision. 

IX.  Schedules. 

The  several  clauses  in  the  schedules  appended  to  the  Act  are  to 
be  held  ^  to  import  such  and  the  like  meaning,  and  to  have  sacb 
and  the  like  effect,  as  is  declared  by  the  Act  10  and  11  Yict.,  cap. 
50,  sect.  2  and  3,  to  belong  to  the  corresponding  clauses  in  tbe 
schedule  to  the  said  recited  Act  annexed. 


X.  The  Short  Title  of  the  Act. 

This  Act  may  be  cited  for  all  purposes  as  ^^  The  Registration 
Leases  (Scotland)  Act,  1857." 


of 
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THOUGHTS  ON  LAW  REFORM. 

LETIEB  SIXTH. 

I  AKTiciPATE  that  one  of  the  gaarantees  alluded  to  at  the  close  of 
mj  last  communication  would  come  into  being  as  a  natural  out- 
growth of  the  proposed  change.  If  you  carry  the  Outer  House 
jarisdiction  out  of  Edinburgh;  if  you  localise  it  in  the  various 
Sheriff  Courts  throughout  toe  countxy,  together  with  its  scale  of 
fees  for  pleading ;  the  large  and  influential  bodies  of  local  practi- 
tioners who  surround  these  courts,  in  such  places  as  Glasgow,  Dun- 
dee, or  Aberdeen,  would  readily  supply  men  haying  a  special  voca- 
tion and  aptitude  for  the  business  of  a  pleader ;  men  who  would,  in 
that  event,  exclusively  adopt  as  thdr  own  that  branch  of  the  legal 
profession. 

Time  was  when  the  intellectual  supremacy  of  Edinburgh  in 
matters  legal  was  so  strongly  felt  and  asserted,  that  the  law  ad- 
ministered by  our  provindS  judges  was,  in  its  inferiority  to  that 
obtainable  by  saitors  in  the  Supreme  Court,  likened  to  rough 
^'rabbie"  masonwork,  unfit  to  bear  any  comparison  with  polished 
uhlar.  It  was  also  common,  in  pleading  an  advocation,  to  bewail 
the  inopia  peritarum  which  was  supposed  to  darken  the  face  of  the 
land  beyond  the  precincts  of  the  capital.  Even  now,  these  strutting 
phrases  have  not  disappeared  from  the  Parliament  House. 

Conceding  that  there  was  no  exaggeration  implied  in  these  claims 
rf  immeasurable  superiority  fifty  years  ago,  and  that  the  farther  we 
travel  backwards  the  more  such  views  become  the  expression  of  an 
ictnal  fact,  I  may  venture  to  ask,  whether  no  exaggeration  be  im- 
plied in  their  retention  now?  It  is  true  now,  as  it  was  then,  that 
Edinburgh  is  the  seat  of  the  Supreme  Court,  around  which  the 
most  leaned  and  able  lawyers  of  the  land  wUl  necessarily  cluster ; 
the  men  among  whom  the  highest  honours  of  the  profession  are 
tistributed,  and  whose  claim  to  them  is  most  equitaole  and  clear. 
I  neither  forget  nor  deplore  this  necessary  supremacy  of  our  legal 
f^vtal ;  one  principal  aim  of  my  proposak  being  to  bring  the  whole 
interior  judicatories  of  the  country  more  effectually  under  the  ssiu-^ 
^  influence  of  metropolitan  learning,  by  facilitating  and  simplify- 
^g  oar  process  of  review.  But  neither  let  us  forget  the  increase 
which  has  taken  place  in  the  population  of  the  country,  its  advance 
in  civilisation  ana  the  arts  of  peace,  of  which  Jurisprudence  is  assur- 
^y  one.  The  extent  to  which  modem  legislation  has  admitted  the 
Sheriff  Courts  to  participate  in  the  primary  jurisdiction  of  the  Outer 
House,  is  a  signincant  fact  in  connection  with  that  progress.  It 
shows  that  the  civil  affiurs  of  the  country  hove  so  increased  in  num- 
^^  as  to  exceed,  in  the  shape  of  legal  business,  what  the  Outer 
House  could  overtime.    It  is  also  an  acknowledgment  of  the  in- 


^^^'^ased  efficiency  of  our  local  tribunals.    In  the  natural  order  of 
things^  it  became  inevitable  that,  in  a  great  and  populous  centre  of 
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commercial  activity  and  enterprise  such  as  Glasgow,  a  race  of  able 
lawyers  should  spring  up;  and  what  is  true  of  our  commercial 
metropolis  is  proportionally  true  of  the  other  large  towns  of  Scot- 
land. It  is  aDsolutely  untrue  of  no  place  in  the  country  where 
there  is  a  Sheriff  Court  in  full  activity,  and  not  kept  up  as  a  piece 
of  empty  form. 

To  the  existing  bodies  of  local  practitioners  I  look  for  the  supplj 
of  those  pleaders  whom  the  proposed  change  would  call  into  exbt- 
ence.  I  do  not  imply  a  severance  of  their  connection  with  the 
parent  body ;  on  the  contrary,  that  tie  would  necessarily  be  main- 
tained by  their  position  as  regular  pleaders  in  the  local  court.  Bat 
I  do  not  see  why  the  highest  honours  of  the  profession  should  not 
be  open  to  their  ambition.  My  proposal  is,  that  they  should  receiye 
a  diploma  from  the  Faculty  of  Advocates  as  their  title  to  plead;  so 
that,  on  their  attainment  of  professional  eminence,  they  might  return 
to  Edinburgh,  and  join  the  ranks  of  their  brethren  in  the  Farliament 
House,  without  any  let  or  hindrance  in  the  shape  of  a  new  entrance 
examination.  And  so  the  Scottish  Bar  would  attain  what  I  conceive 
to  be,  in  our  time,  its  true  position ;  and  instead  of  being  limited  to 
the  pleaders  before  the  Supreme  Court,  it  would  assume  the  prooor- 
tions  of  a  truly  national  body,  having  its  stem  in  Edinburgh,  and  its 
branches  in  every  important  community,  agricultural  and  mercan- 
tile, within  Scotland. 

Thus,  with  the  transfer  of  the  Outer  House  jurisdiction  out  of 
the  Court  of  Session,  I  propose  the  extension  of  tnat  higher  branch 
of  the  legal  profession,  who  are  pre-eminently  the  tribunal  of  public 
opinion  to  wnom  the  official  conduct  of  our  judges  is  amenable.  I 
cannot  resist  the  belief,  that  their  influence  in  uiat  capacity  would 
be  greatly  strengthened  by  such  an  extension  of  their  number,  and 
sucn  a  distribution  of  their  position  throughout  the  country  as  I 
have  indicated.  I  belieye  that  such  a  cx)nnection  and  interdepeud- 
ence  between  the  metropolitan  Bar  and  their  provincial  brethren^ 
would  be  a  security  to  both  against  the  narrowing  tendencies  of  that 
local  esprit  de  corps  which  in  some  measure  is  inevitable,  and  in  due 
measure  is  not  undesirable.  I  do  not  disguise  my  desire  to  see  the 
legal  profession  attain  a  still  higher,  or  pemaps  I  should  say  a  more 
catholic,  standing  than  that  which  at  present  belong  to  it ;  but  the 
increase  of  power  and  influence  to  which  I  point,  is  one  which  can 
only  operate  for  the  public  good ;  it  is  an  increase  in  the  power 
and  influence  of  the  Bar,  watching,  as  trustees  for  the  public,  the 
legislative  changes  introduced  from  time  to  time  in  our  municipal 
jurisprudence,  and  controlling,  by  the  weight  and  authority  of  their 
opimon,  the  administration  of  justice  in  aU  our  tribunals. 

Some  obstacles  to  the  practical  realisation  of  these  views  could  be 
obviated  by  carryinjg  a  little  farther  the  principle  of  a  recent  statute; 
I  mean  the  Sheri&  Amalgamation  Act  of  1853.  Li  these  days 
of  rapid  communication  between  one  part  of  the  country  and  another, 
there  are  some  sherifl*  courts  which  might  be  dispensed  with,  anJ 
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converted  into  mere  small-debt  stations,  with  no  disadvantage  to 
suitors^  and  with  some  gain  to  the  public  revenue.  In  a  wora,  the 
jadicial  establishment  of  the  country,  instead  of  being  adapted  to 
the  artificial  divisions  of  shires,  should  be  distributed  according  to 
the  actnai  requirements  of  the  country,  upon  the  basis  of  business 
and  population. 

These  is  another  guarantee  for  sound  decision  as  to  which  this  is 
not  the  place  to  say  much,  but  which,  in  any  proposal  for  bettering 
our  judicial  institutions,  cannot  be  overlooked:  I  mean  legal  educa- 
tion. Scotland  has  no  more  than  six  law  chairs, — three  in  Edinburgh 
(a  fourth  being  in  abeyance),  one  in  Glasgow,  and  two  in  Aberdeen. 
In  England,  aue  regard  being  had  to  its  superior  wealth  and  po- 
pulation, the  provision  made  for  this  great  public  interest  is  still 
more  wretchedly  meagre.  If  on  both  sides  of  the  Tweed  we  look 
not  merely  at  the  smalT  number  of  the  law  chairs,  but  to  the  import- 
ant branches  of  jurisprudence  which  are  left  altogether  untaught, 
tbe  deficiencies  of  our  existing  means  of  legal  education  become 
ranch  more  striking.  Some  foreign  writers  have  noted  our  respect 
fcriaw  as  a  characteristic  of  the  Anglo-Saxon  race.  No  douot  it 
M  so.  We  revere  that  which  secures  our  individual  rights,  our 
personal  independence,  and  freedom  against  the  oppression  of  the 
powerful;  our  attachment  to  these  blessings  is  deeply  impressed  on 
every  part  of  our  municipal  system,  and  especially  on  our  criminal 
jurisprudence.  But  assuredly,  if  in  no  country  more  than  ours  is 
jaw  m  honour  as  an  'institution,  there  are  few  countries  in  which  it 
w  less  in  honour  as  a  science. 

I  do  not  mean  to  dwell  upon  this,  for  the  University  reformers 
are  astir,  and  an  increased  provision  for  legal  education  occupies  a 
conspicuous  place  in  their  programme.  If  I  mention  the  matter  at 
all,  it  is  to  remind  my  readers  of  the  direct  connection  which  exists 
between  good  law  well  administered  on  the  one  hand,  and  a  good 
I^gal  education  on  the  other.  So  stated,  the  assertion  sounds  like  a 
truism;  yet  is  it  a  truth  which  is  continually  forgotten.  We  send 
oar  youth  to  the  law  classes  rather  as  a  matter  of  traditional  rou- 
tine, than  from  any  well-defined  belief  that  society  will  hereafter 
derive  any  tangible  benefit  from  the  learning  they  may  acquire 
there.  I  make  it  a  point  in  the  Jurisprudence  of  Remedy,  that  the 
pleaders  and  judges  to  whom  you — the  general  public — look  for  the 
J^ndication  of  yonr  rights  and  the  redress  of  your  wrongs,  ought  to 
^  accomplished  and  learned  men.  You  do  not  renuire  proof  of 
this :  it  is  a  matter  of  obvious  common  sense,  and,  lortunately,  to 
some  extent  it  is  matter  of  experience  also ;  but  you  certainly  do 
•Squire  to  be  reminded  of  it.  To  my  brethren  themselves,  I  would 
^y>  with  all  respect,  that  the  higher  their  standard  of  learning,  the 
wore  will  their  profession  prove  attractive  to  men  of  intellect,  irre- 
spective of  its  inherent  allurements  in  the  shape  of  money,  place, 
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and  power ;  the  more  it  will  maintain  its  real  dignity  as  It  professioD, 
the  higher  it  will  rise  above  the  level  of  a  trade.  All  honour  to  the 
present  Dean  of  Faculty  tor  what  he  has  done  in  the  matter  of 
examinations  for  admission  into  the  learned  body  over  which  be 
presides.  He  has  connected  his  name,  already  so  distinguished) 
with  an  inestimable  boon  both  to  the  public  and  to  the  legal  profes- 
sion. I  propose  to  extend  its  benefits  to  all  in  Scotland  who  follow 
the  calling  of  a  pleader,  and,  through  them,  to  all  who  have  a 
matter  to  utigate  in  any  of  our  courts  of  law. 

Let  me  now,  by  way  of  summary  and  illustration,  suppose  t^ 
cases,  as  widely  different  as  may  be  in  the  requirements  they  le- 
spectivelv  make  upon  any  judicial  machinery  which  may  be  esUr 
blished  tor  their  solution : — 

1.  A  thinks  himself  entitled  to  an  estate,  under  the  settlement  of  1 
a  party  deceased.  B,  who  ia  in  possession,  resists  the  claim.  The  I 
parties  are  at  one  as  to  all  the  facts,  but  they  differ  irreconcileaU;  ^ 
as  to  the  meaning  of  the  will. 

Let  A,  in  conrormity  with  my  proposals,  bring  his  action  before 
the  sheriff,  asking  decree  in  terms  or  certain  conclusions  in  which 
his  reading  of  the  will  is  embodied  and  made  operative  in  his  favour. 
If  there  be  a  dilatory  plea,  it  will  be  disposed  of  as  it  now  is,  at  the 
first  hearing  of  the  cause.  If  not,  the  cause  will  proceed  to  the 
Debate  Roll,  to  be  heard  on  the  following  materials  for  judgment: 
the  deed,  the  adjusted  note  of  admissions,  the  conclusions  of  the  j| 
summons.  Judgment  in  the  shape  of  articulate  findings  in  law  will  ji 
be  pronounced.  The  case  will  then  go  directly  from  the  first  judge 
to  one  of  the  Divisions  of  the  Supreme  Court,  not  by  process  of 
advocation,  but  by  simple  enrolment. 

I  do  not  see  why,  in  such  a  case,  and  in  ordinary  circumstances, 
the  primary  judgment  may  not  be  obtained  within  ten  days  of  the 
first  calling  of  the  cause,  and  the  judgment  of  review  within  a  month 
afterwards.  For,  if  judicial  machinery  adequate  to  the  wants  of  the 
country  be  provided,  such  a  thing  as  a  long  roll  of  causes  ought  to 
be  unknown. 

2.  Take  now  a  case  of  a  very  different  sort.  It  is  an  action  of 
damages.  The  pursuer  asks  for  decree  of  damages  in  respect  of 
certain  injuries  to  his  person  or  character.  The  species  and  extent 
of  the  injury^  its  time  and  place,  are  as  shortly  but  as  clearly  defined 
in  the  conclusions  of  the  summons,  as  in  the  minor  of  a  well-drawn 
criminal  indictment.  The  field  of  pl*oof  is  thus  clearly  and  unmis- 
takeably  limited  fix)m  the  first. 

After  disposal  of  any  dilatorv  plea,  the  first  step  wQl  be  proof, 
parties  giving  each  other  notice  by  intimating  the  names  of  witnesses 
and  lodmng  the  documents  on  which  they  mean  to  rely.  The  result 
is  a  verdict  by  the  judge,  setting  forth  articulately  the  facts  which 
are  to  be  the  basis  of  the  ultimate  decree.  The  verdict  comes  in 
place  of  the  note  of  admissions  in  the  previous  case.     Afler  that 
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poiot,  the  procedare  in  both  is  the  same — except  this,  that  there 
majr  be  a  motioD  for  a  new  trial,  and  that,  in  certain  actions  of 
damages,  it  might  be  expedient  to  give  the  Supreme  Court  power, 
upon  the  materials  before  them,  and  without  a  new  trial,  either  to 
modify  or  increase  the  sum  of  damages  found  due  by  the  primary 
jadge. 

In  ordinary  circumstances,  I  cannot  believe  that  the  time  occu- 
by  the  latter  case  would  be  twice  as  much  as  that  required  by 
the  former.  How  far  we  are  from  realising  such  short  periods  in 
our  actual  conduct  of  litigation,  any  practitioner  can  tell. 

Time  given  to  formalities,  time  given  to  anything  else  than  the 
merits  of  the  cause,  is  what  I  am  anxious  to  save.  To  the  litigant, 
such  a  saving  is  plainly  a  money  saving  also, — a  saving  of  wnich 
the  amount  can  scarcely  be  exaggerated.  But  I  propose  no  reduc- 
tion in  the  scale  of  lawyers'  lees.  It  may  be  for  consideration 
whether,  as  a  further  discouragement  of  unnecessary  delays,  the 
fMvment  of  solicitors  should  not  exclusively  consist  of  a  per  centage, 
tinder  a  certain  maximum  limitation,  on  the  money  recovered ;  or  a 
slump  sum,  payable  according  to  an  adjusted  scale,  where  the  matter 
in  issue,  as  in  a  questiiMi  of  status  ft)r  instance,  does  not  admit  of  a 
monej  valuation.  Whatever  its  form,  the  remuneration  must  be 
liberal.  It  is  a  public  interest  that  lawyers  should  be  respectable. 
To  be  respectable,  it  is  essential  that  they  should  be  well  paid. 

I  purposely  abstain  from  saying  more  than  a  very  few  words  on 
Ae  appellate  jurisdiction  of  the  House  of  Lords.  That  is  a  matter 
which  has  recently  been  discussed,  and  will  probably  before  long  be 
inatter  of  discussion  again.  I  am  one  of  those  who  hold  that  the 
improvements,  if  such  they  are,  which  our  jurisprudence  owes  to  the 
Woolsack,  ought  to  have  proceeded  from  the  jLegislature.  And  I 
do  not  see  why  a  unanimous  judgment  pronounced  by  a  Division  of 
^he  Supreme  Court  should  not  remain  final,  subject  to  this  proviso, 
that  the  dissent  of  a  single  judge  should  send  the  cause  to  the  whole 
Court, 

I  here  close  these  papers,  satisfied  if,  without  having  produced 
conviction,  they  have  stirred  the  thoughts  of  any  who  take  an  in- 
terest m  the  subject.  If  it  shall  be  thought  that  some  of  my  pro- 
les are  startling  and  revolutionary,  my  answer  is,  that  there  is 
^cely  any  one  of  them  which  may  not  appeal  to  some  recent 
legislative  change  as  an  encouragement,  as  a  step  taken  in  the  very 
'ame  direction.  I  cannot  believe  that  the  efforts  of  our  law  reform- 
^  will  stop  at  the  point  they  have  already  reached.  More  will 
^rely  be  done  to  bring  our  Jurisprudence  of  Remedy  in  harmony 
^th  the  requirements  and  the  enlightenment  of  modem  civilisation. 
The  age  which  has  inaugurated  free  trade,  which  has  laid  its  sub- 
inarine  electric  cables,  and  launched  its  Leviathans,  will  scarcely 
accept  it  as  a  necessary  law  in  the  providential  government  of 
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haman  affairs,  that  less  than  two,  or  three,  or  four  vears»  is  too 
short  a  time  to  determine  the  question  whether  A  cheated  B  in 
obtaining  a  lease,  or  whether  C's  reading  be  preferable  to  D's  in  the 
construction  of  a  deed  of  entail.  ICTVS. 


The  Western  BanL-^The  downfall  of  the  Western  Bank,  besides 
the  destruction  of  confidence  which  it  has  caused  in  all  our  bank- 
ing institutions,  and  the  calamity  and  ruin  which  it  has  brought 
upon  families,  has  excited  considerable  discussion  in  reference  to  the 
duties  of  the  Lord  Advocate.     The  authors  of  the  evil  were  qd- 
doubtedly  the  directors  of  the  bank,  who  failed  to  exercise  that  I 
thorough  control  over  a  reckless  manager,  which,  no  doubt,  each  of  1 
them  exercised  in  his  own  affairs  over  his  own  dependents.    There 
are  two  questions  which  naturally  and  necessarily  present  tbeoh 
selves  upon  this  state  of  the  facts.     Firatj  Have  the  shareholder 
who  have  been  ruined  a  civil  remedy  against  the  directors,  to  obtain 
compensation  for  their  heavy  loss  ?     This  is  a  question  which  mcu^ 
be  left  in  the  hands  of  the  shareholders  themselves,  and  which  will 
be  determined  upon  principles  totally  different  from   those  uj^ 
which  the  other  and  more  public  and  interesting  question  must  turn. 
That  second  question  is,  whether  the  directors  are  open  to  a  crimwi  j 
prosecution  ?     This  is  a  matter  in  regard  to  which  no  one  can  offer  j 
an  opinion,  who  has  not  had  the  advantage  of  knowing  the  exact . 
measure  of  guilt  of  each  director  or  set  of  directors.     Very  strong  j 
statements  nave  been  made  upon  the  subject,  both  in  ParliameDt 
and  bv  the  press ;  and  if  these  statements  be  true,  there  cannot  be 
a  douLt  that,  according  to  the  law  of  Scotland,  these  directors 
could  be  convicted  of  a  serious  crime.     It  has  been  said,  that  thej 
declared  a  dividend  of  9  per  cent.,  after  they  were  well  aware  of  the 
utter  bankruptcy  of  the  concern,  and  that  they  held  out  assurances 
of  its  safety  a  few  months  before  its  doors  were  closed.    Now,  this 
was  something  more  than  what  a  merchant  does  who  has  sustained 
a  heavy  loss,  when  he,  in  the  expectation  of  better  times,  still  hold^ 
on,  and  does  not  at  once  call  a  meeting  of  his  creditors.    If,  at  the 
time  when  these  statements  were  made  (if  they  were  made),  and 
that  dividend  declared,  the  bank  was  in  such  a  condition,  tbat^ 
according  to  no  rational  anticipation,  could  it  be  saved  from  its 
approaching  doom,  it  would  certainly  be  a  very  defective  state  ot 
our  criminal  law  if  it  could  not  reach  such  a  case.    If  the  matt^ 
consisted  merely  in  the  directors  having  neglected  their  duty,  and 
allowed  themselves  to  be  the  dupes  of  taeir  manager,  then  it  would 
be  perhaps  a  very  harsh  proceeding  to  convict  them  criminallf; 
although  in  such  circumstances  they  might  be  civilly  responsible  m 
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action  of  damages.     But  this  case  goes  beyond  neglect ;  it  is 
isitive  action. 

The  qoestion,  howeyer,  at  present  is  not  the  guilt  or  innocence  of 
edirKtors,  but  merely,  whether  there  shall  be  an  inquiry  into  their 
•ndact    It  is  not  even  the  question,  whether  they  shall  be  tried, 
(t  simply,  whether  a  precognition  shall  be  taken.     Now,  upon  this 
Uter  the  Lord  Advocate  is  reported  to  have  made  statements  as 
bis  powers  and  duties,  which,  we  venture  to  say,  are  new  to  the 
ifession,  and  which  he  will,  we  think,  on  reconsideration,  admit 
be  erroneous.     He  is  reported  to  have  said,  that  it  is  not  his  duty 
^at  himself  into  activity  in  the  prosecution  of  a  crime  like  this, 
il  the  parties  who  have  been  wronged  have  themselves  investi- 
ed  the  matter,  and  taken  the  precognitions  which  would  enable 
m  to  lodge  in  his  hands  an  information.     Here,  we  submit,  the 
rd  Advocate  is  elevating  the  exception  into  the  rule.     Is  it  not 
>  notorioQs  fact,  that  90  per  cent,  of  all  the  prosecutions  in  Scot- 
id  are  raised  and  carried  out  without  any  information  having  been 
Ig^t    In  the  vast  majority  of  crimes,  no  particular  individual 
ASQch  a  special  interest,  as  to  induce  him  to  incur  the  expense 
[d  undertake  the  responsibility  of  lodging  an  information ;  and 
iQiinal  justice  is  set  in  motion  on  the  call  of  public  rumour. 
It  would  certainly  be  a  most  grievous  state  of  the  law,  if  the 
^  widows  and  orphans,  whose  all  has  perished  in  the  Western 
^  should,  in   order  to  bring  the  authors  (supposing  they  are 
«b)  of  their  ruin  to  public  justice,  be  obliged  to  incur  the  expense 
those  preliminary  investigations  which  would  be  necessary  before 
'giQg  their  information.     This,  truly,  would  be  heaping  affliction 
on  the  afflicted.     There  is  not  the  slightest  ground  for  sayinfic 
U  tois  IS  a  condition  to  any  steps  being  taken  in  the  way  of  pro- 
SQtloQ  by  the  Liord  Advocate.     It  is  true  that,  of  recent  years, 
^  Crown  officers,  in  cases  of  fraudulent  bankruptcy,  have  refused 
prosecute,  except  on  the  condition  that  the  defrauded  creditors 
>Qld  bear  the  expense  of  the  prosecution  ;  and  the  result  of  this 
^  practice  has  been,  that  prosecutions  for  fraudulent  bankruptcy 
a  now  matters  of  history.     The  great  prevailing  crime  of  the  day 
h  in  consequence,  escaped  with  entire  impunity  ;  and  persons  are 
Qa  tempted  to  their  own  and  their  neighbours'  undoing.     We  are 
^ned  to  think  that  this  practice  must  have  been  what  was  referred 

by  the  Lord  Advocate,  and  misapprehended  by  the  reporters  in 
e  House  of  Commons.  Holding  tne  case  of  the  Western  Bank 
^lUch  would  come  under  the  category  of  conspiracy  to  defraud)  to 
'  in  the  same  position  as  fraudulent  bankruptcy,  he  has  merely 
Uowed  the  practice  of  his  more  recent  predecessors,  in  saying  that 
^^  victims  of  the  fraud  must  themselves  bear  all  the  expense  and 
^  burden  of  the  preliminary  investigations,  and  lay  the  materials 
jfore  him  ready  for  trial.  If  such  was  the  statement  made  to  the 
lonse  of  Commons,  it  was  not  the  expression  of  an  erroneous 
pillion,  but  the  adherence  to  a  bad  practice,  which  ought  at  once 
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to  be  abandoned.  We  are  not  aware  under  what  Lord  AdTocate 
this  practice  was  inaugurated ;  but  it  is  certainly  one  which  has  do 
warrant  in  ancient  precedent|  and  has  tended  to  foster  a  code  of 
commercial  morality  the  most  discreditable  that  oyer  existed  amoBH 
a  ciyilised  people. 

In  the  case  of  the  Western  Bank,  there  can  be  no  doubt  of  the 
propriety  of  inquiry,  were  it  for  nothing  else  than  to  allay  the 
public  distrust.  The  directors  are  men  in  an  influential  position, 
publicly  accused  of  a  great  crime ;  the  matter  is  made  notorious  br 
the  downfall  of  the  bank ;  and  special  information  is  given  to  tkl 

{ublicy  in  the  examination  of  the  Macdonalds  and  the  Monteithi 
n  these  circumstances,  if  there  be  no  precognitions  taken,  the 
administration  of  the  law  might  be  justly  charged  with  the  re|)roachf 
that  it  has  one  mode  of  dealing  with  the  rich,  and  another  with  tin 
poor ;  and  we  venture  to  say,  that  there  is  not  an  argument  thifc 
would  be  more  telling  with  a  jury,  who  may  be  trying  a  poor  mil 
for  falsehood,  fraud,  and  wilful  imposition,  than  that,  while  hi 
is  tried  for  obtaining  a  cask  of  molasses  or  a  box  of  soap  upon  bk 
pretences,  the  conduct  of  the  wealthy  directors  of  the  Western  Bank 
was  never  inquired  into  at  all,  though  millions  of  money  disa|h 
peared  under  their  management. 

But  let  us  not  be  mistaken  as  saying  that  these 
be  tried.  All  that  we  think  any  rational  man  is  entitled 
that  the  Lord  Advocate  should  make  inquiry.  Let  him  take  pi 
cc^itions ;  let  him  investigate  the  books ;  let  him  give  instructK^ 
to  one  of  his  deputes  to  procure  the  materials  at  the  public  expeoNl 
and  then,  having  done  all  this,  let  him,  upon  the  respcmsibilitrvi 
his  oath  of  office,  pronounce  his  judgment.  If  he  arrive  at  the  con*: 
elusion  that  there  are  not  such  materials  as  would  justify  hiio  ii 
putting  the  directors  on  their  trial,  let  him  say  so,  and  the  pnbMi 
wouldl>e  satisfied,  and  a  stain  would  be  taken  from  the  chanu^ 
of  these  men,  who,  after  all,  might  turn  out  to  have  been  notbii| 
more  than  over-credulous  dupes.  If  the  Lord  Advocate,  after  simv 
inquiry,  were  satisfied  that  there  could  be  no  conviction,  inoi 
assuredly  there  onght  to  be  no  triaL  Nay,  even  if  he  were  satisM 
that  there  might  be  a  conviction,  in  consequence  of  the  present  ef 
cited  state  of  the  public  mind,  but  that  there  ought  not  to  be  a  con- 
viction, then,  too,  there  should  be  no  trial. 

The  Lord  Advocate  is  invested  with  a  large  discretion.  HeiJ 
not  merely  the  public  prosecutor ;  he  exercises  the  functions  of 
a  judge.  He  has  more  than  the  powers  of  the  grand  jarj  ^ 
England,  and  he  is  in  no  way  bound  to  place  a  man  at  the  bar  v 
the  criminal  court  unless  he  is  himself  satisfied  of  his  guilt ;  and  thi 

Eublic  would  be  satisfied,  if,  upon  this  question,  the  Lord  Advocate 
ad  arrived  at  the  conclusion,  after  inquiry,  that  it  was  inexpedieoi 
to  put  the  directors  to  the  torture  and  anxiety  of  a  trial.  More  thtf 
this  the  public  cannot  justly  demand ;  less  than  this  they  cannot 
with  any  propriety  be  refused. 
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Death  of  Lord  Haudynde. — The  death  of  Lord  Handyside  has 
reated  a  Yacancy  on  the  bench,  and  removed  from  among  ns  mn 
onest,  GonficientioaSy  painstaking  judge,  at  an  age  when  he  might 
.ave  reasonably  hopea  for  a  more  extended  career.  Of  his  prefer 
iooaJ  qualifications  this  is  not  the  time  specially  to  treat ;  bat  this 
•'e  will  say,  that  although  in  some  respects  he  was  excelled  by  other 
Kfees,  there  were  none  who  possessed  in  a  higher  degree  the 
«at  faculty  of  independence  of  mind,  and  thorough  determination 
fiee  nothing  in  a  case  but  the  merits.  No  man  could  have  been 
s  inflaenced  by  the  circumstance  that  one  of  the  parties  or  one  of 
e  agents  might  have  been  a  friend,  nor  by  any  of  the  lower 
^ives  which  often  rise  to  the  surface  of  our  thoughts,  and  upon 
uch  all  our  philosophy  floats  away.  He  had  a  very  extensive 
owledge  of  the  law  ;  and  his  judgments  bear  witness  to  the  fact, 
it  his  studies  were  not  confined  merely  to  the  jurisprudence  of 
otland.  Whatever  he  wrote,  too,  he  wrote  clearly,  and  no  one 
K)  had  occasion  to  read  his  judgments  required  to  do  so  a  second 
*cjn  order  to  ascertain  the  meaning.  His  long  experience  as  an 
"''^c^te-depute,  as  a  sheriff,  and  as  a  justiciary  juage,  made  him 
*  of  the  best  of  our  criminal  lawyers ;  and  in  that  province  his 
'^  ^  be  difficult  to  be  supplied.  It  deserves  to  be  kept  in  mind, 
>At  It  was  through  his  admirable  management  that  the  great  pro- 
motion of  the  Glasgow  Cotton  Spinners  was  matured  and  brought 
'  •  Bnccessitil  termination.  The  anxiety  and  labour  which  he 
80  underwent,  we  have  no  doubt,  gave  the  first  shock  to  his  con- 

tation,  and  laid  the  seeds  of  that  disease  which  has  taken  him  from 
long  us. 

Of  his  successor  we  at  present  know  nothing  further  than  the 
^nt  rumours,  which  point  to  Mr  Penney.  If  this  appohitment 
^^e,  there  cannot  be  a  doubt  that  it  would  be  acceptaole  td  the 
oiession,  and  only  due  to  Mr  Penney's  position  at  the  bar. 

-^Kc  House  Acts:  Hill  v.  Dymoch — We  note  this  case  as  a 
*fiu  one  for  instruction  and  warning ;  useful  also  as  illustrating 
'enaarkable  anomaly  in  our  jurisprudence.     The  facts  are  briefly 

In  July  1855^  Hill  was  brought  before  one  of  the  magistrates  of 
'umbargh,  on  a  charge  of  contravening  the  Public  House  Acts. 
^  hearing  evidence  on  both  sides,  the  magistrate  convicted  Hill, 
oa  sentenced  him  to  pay  a  penalty  of  L.5  and  costs,  with  an  alter- 
^^ive  of  imprisonment  if  payment  were  not  made  within  fourteen 
^T}*  Hill  allowed  the  fourteen  days  to  elapse,  refused  payment, 
«}wenttoj«l.  /  ^  ^ 

Immediately  afler  his  incarceration,  he  brought  a  process  of  sus- 
?^osion  and  liberation  in  the  Court  of  Session.    The  conviction  was 
l^3ahed  as  infbrmal.    He  then  raised  an  action  of  damages  against 
le  Bnij^ii  Fiscal,  the  original  complainer  before  the  magistrate.   In 
"*t  action,  the  jury,  on  Ist  ult.,  found  for  the  pursuer ; — damages. 
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L.145.  No  inquiry  was  allowed  at  the  trial  into  the  tmth  of  tbe 
original  complaint. 

Kightly  to  appreciate  this  result,  we  must  inquire  into  the  natme 
and  extent  of  the  formal  error  by  which  it  was  brought  about 
What  was  the  flaw  in  Hill's  conviction  which  enabled  him  to  tnn 
the  tables  so  victoriously  on  his  prosecutor? 

The  statutes  under  which  the  conviction  proceeded,  |)royidetk 
a  record  shall  be  preserved  of  the  charge  ana  judgment  in  a  certia 
form,  "  or  to  such  effect."  The  form  in  the  schedule,  so  far  as  appli- 
cable to  the  present  case,  is  as  follows : — 

"  Compeared,  CD.,  and  tbe  complaint  being  read  over  to  him,  be  de^ 
nied  the  same ;  but  it  was  proved  against  him  by  the  oath  of  R  S^ 
credible  witness ;  and  therefore  tbe  bailie  convicts  the  said  C.  D.  of  t' 
offence  charged  against  him,  being  a  first  offence,  and  finds  him  liable 
the  sum  of,"  etc. 

Here  the  record  set  forth  Hill's  compearance  and  denial  of 
charge,  the  examination  of  witnesses,  and  then  proceeded  as  follo^^'s 

<'  Tbe  bailie  convicts  the  said  Robert  Hill  of  the  offence  charged  agai 
him,  being  a  first  offence,  and  finds  him  liable  in  the  sum  of  L5  (| 
penalty,"  etc. 

When  statutes  like  these  give  a  magistrate  no  discretion  in 
ing  a  conviction,  when  they  say  that  a  particular  form  must  benai 
and  no  other,  the  very  letter  of  the  Act  must  be  complied  with.  ' 
thing  is  in  law  more  certain,  nor  in  common  sense  more  reason 
than  this.     No  recourse  must  be  had  to  equivalents.    It  will  not 
received  as  an  apology  for  writing  six,  that  the  statute  has  reqnj 
you  to  write  half-a-oozen.   Implicit  and  literal  obedience  is  reqai 
for  the  simple  reason,  that  if  any  deviation  at  all  be  allowed,  en 
discussions  will  arise  as  to  the  point  where  the  deviation  ceases  to 
right,  and  begins  to  be  wrong. 

Whether  wisely  or  not  we  shall  not  say,  the  statutes  in  the 
sent  case  did  give  the  magistrate  some  latitude  in  framing  his 
liverance.  Any  conviction  '<  to  such  eflfect"  as  the  form  in 
schedule,  was,  vi  statiUiy  equally  valid. 

In  the  inquiry  whether  the  conviction  nnder  which  Hill  wasi 
carcerated  was  to  the  same  effect  as  that  in  the  schedule,  the  L^ 
Ordinary  (Neaves)  held  that  it  was  not.  He  distinguished  betwejj 
a  conviction  following  upon  and  embodying  a  statement  that  ^ 
nesses  have  been  heard,  and  a  conviction  following  upon  andefl 
bodying  a  statement  that  the  judge  finds  the  matter  proTed  H 
credible  witnesses.  The  latter  would  have  been  right ;  the  fonoj 
was  obviously  wrong.  Conviction  in  the  mouth  of  a  jury  is  a  findiJJ 
of  guilty ;  not  so  in  the  mouth  of  a  judge.  Only  the  recollectH 
that  the  First  Division  unanimously  sanctioned  these  views,  restrai^ 
us  from  characterising  them  as  an  elaborate  argument  to  show  thj 
six  is  different  from,  and  by  no  means  to  be  conn>unded  with,  hmi 
dozen. 
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At  the  worst,  the  deviation  from  correct  procedure  was  small ; 
and  a  verdict  of  L.1459  with  three  or  four  times  that  sum  in  name 
of  expenses,  is  surely  a  heavv  penalty  for  such  an  error.  No  doubt 
the  error,  small  as  it  is,  might  have  been  avoided ;  and  certain  un- 
thinking persons  will  be  apt  to  say  that  the  Fiscal  was  rightly  served ; 
that  sach  verdicts  have  a  wholesome  eifect,  etc.,  etc.  To  this  and 
the  like  sapience  we  reply,  that  the  good  which  the  law  must  be  pre- 
sumed to  have  had  in  view  might  surely  be  obtained  at  a  less  cost. 
Hill's  wrongs,  if  wrongs  there  were,  have  been  avenged  with  un- 
necessaiy  severity. 

We  read  that  Kin^  Cambyses  once  punished  a  corrupt  judge  by 
flaying  him  alive,  and  nailing  the  skin  of  the  victim  to  the  iuaicial 
ehair,  in  terrarem  to  his  successors.  Doubtless  the  monarch's  flat- 
terers told  him  that  the  judge  was  rightly  served,  and  that  the  pun- 
ishment would  have  a  wholesome  eircct,  etc.,  etc.  Our  verdict  is  a 
little^' in  Cambyses*  vein,"  but  with  a  curious  difference.  Most 
iproperly,  the  excellent  Burgh  Fiscal,  who  was  personally  blameless 
m  the  matter,  will  not  be  made  to  pay  the  damages  and  costs  out  of 
his  own  pocket.  But  if  it  would  be  wrong — as  it  certainly  would — 
to  hy  him,  even  in  metaphor,  for  this  venial  sin  of  a  subordinate,  is 
it  rigk  to  fleece^  even  infinitesimally,  the  rate-payers,  whose  personal 
eoncem  with  the  blunder  is  absolutely  naueht  f 

And  this  leads  us  to  consider,  in  the  last  place,  the  curious  anomaly 
presented  by  this  branch  of  our  jurisprudence.  The  law,  as  it  stands, 
tft  at  least  as  it  was  administered  in  Hill  v,  Dymock,  does  not  dis- 
tingaish  between  an  informal  conviction  and  no  conviction  at  all. 
However  well  founded  in  substance,  if  it  be  bad  in  form,  the  person 
convicted  gets  redress  on  exactly  the  same  footing  as  if  he  were 
entirely  guiltless.  Of  the  facts  actually  adduced  in  evidence  against 
Hill  before  the  magistrate,  we  know  nothing.  If  he  was  really 
guiltless  of  the  charge,  we  do  not  in  the  least  grud^  him  the  mear 
lore  of  redress  he  has  obtained.  But  if  he  was  guilty,  the  result  of 
those  law  proceedings  has  been  a  mockery  of  justice.  Into  the  ques- 
tion of  his  guilt  or  innocence,  the  jury  were  not  permitted  to  inquire. 
Neither  shall  we  inquire  into  it ;  all  we  shall  do  in  this  purely  legal 
^ticism,  is  to  assume  the  truth  of  the  charge,  as  a  court  of  law 
assumes  the  truth  of  the  indictment  in  discussing  its  relevancy.  On 
^at  assumption.  Hill  was  entitled  to  be  freed  from  an  informal  con- 
viction ana  its  consequences ;  but  why  should  the  law  go  farther, 
uid  convert  a  technical  blunder  into  an  occasion  of  profit  from 
«Tons-doingt  The  remedy  is  to  allow  the  truth  of  tne  original 
complaint  to  be  investigated  at  the  trial ;  and  to  declare  the  original 
prosecutor  entitled  to  a  verdict,  if  he  shall  satisfy  the  jury  that  he 
acted  not  only  without  malice,  but  also  with  good  probable  cause. 

Coming  Mecuures. — The  profession  will  be  interested  to  learn^ 
that  the  Lord  Advocate  is  about  to  introduce  certain  measures,  af- 
voL.  n — ^No.  xvn.  may  1858.  i  i 
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Ibcling  the  law,  of  an  importance  worthy  of  his  position  among 
lawyers.  Besides  the  Bill  concerning  the  Universities,  which  hais 
already  been  introduced  in  the  House  of  Commons,  he  has  andtr 
consideration  certain  amendments  in  the  law  of  husband  and  wife. 
These,  amongst  other  important  reforms,  are  likely  to  afford  greater 
protection  to  the  wife  and  her  property  in  cases  of  desertion.  A 
Bill  is  also  in  draft  regarding  Registration,  which  will  effect  some  nse- 
fill  changes  respecting  deeds  registerable,  and  the  mode  of  registering. 
But  the  most  important  of  all  the  Scotch  measures  of  the  new 
Administration,  will  be  a  Bill  for  further  simplifying  conveyancing. 
The  profession  must  be  prepared  to  expect  not  only  the  abolition  of 
the  sasine,  but  oilier  modincations  of  a  most  extensive  character. 
What  these  are,  it  is  at  present  premature  to  indicate ;  bat  we  be- 
lieve the  public  may  rest  satisfied  that  the  cause  of  law  reform  was 
never  in  safer  hanas.  A  great  lawyer  is  always  the  ablest  law  re- 
former ;  and  at  present  the  country  is  fortunate  in  having  at  tU 
head  of  Scotch  affairs  a  Lord  Advocate  with  views  as  liberal  as  im 
professional  reputation  is  distinguished.  At  the  same  time,  we  hope 
that,  in  any  changes  that  may  take  place,  the  interests  of  the  pro- 
/es8%07i  will  not  be  allowed  to  suffer.    It  is  vain  to  attempt  any  op- 

S>osition  to  reforms — such  as  tne  removal  of  all  mere  mattei-s  of 
brm — which  commend  themselves  to  the  common  sense  of  the 
country.  But  the  principle  has  now  been  established  by  tlie 
Legislature,  that  compensation  is  as  much  due  in  respect  of  lu^ 
arising  from  an  Act  of  Parliament,  as  from  any  other  cause. 
This  was  the  condition  of  the  recent  changes  in  the  English  EccI^ 
siastical  Courts.  The  public  Exchequer  is  pledged  to  make  aa 
ample  return  for  any  losses  which  the  proctors  have  sustained ;  aui 
already  claims  have  oeen  lodged,  amounting  it  is  said  to  a  quarter  uf 
a  million  annually.  In  other  words,  the  practitioners  in  Doctors 
Commons  have  been  literally  bought  up  at  a  frightful  expense  to 
the  country — not,  it  is  to  be  observed,  in  respect  of  any  sacrificvi 
which  they  have  made — they  are  still  at  liberty  to  practise  tlieir 
profession — no  department  of  it  has  been  absorbed  or  abolislied— 
their  monopoly  has  been  only  broken  up ;  and  the  loss  of  a  motw 
opoly  does  not  necessarily  mean  the  loss  of  business.  This  fortunate 
issue  of  the  recent  agitation  is  entirely  due  to  themselves.  TbeT 
secured  it  by  a  firm,  rational,  and  well  organised  representation  uf 
their  interests.  We  hope  the  profession  in  Scotland,  in  the  serious 
changes  with  which  they  are  now  threatened,  will  take  care  t^ 
follow  their  example.  They  have  suffered  suflBciently  in  times  pa>t 
In  1838,  on  the  passing  of  the  statute  of  her  present  Majesty  wiib 
respect  to  diligence,  no  less  a  sum  than  L.25,000  a  year  was  lost  to 
the  profession  in  Edinburgh.  For  this  they  have  never  received 
one  farthing  of  compensation.  We  are  surely,  therefore,  entitieJ 
to  expect,  that  if  Parliament  deems  certain  amendments  necessan 
in  the  number  and  style  of  legal  writs — involving  large  sacrifices  ^ 
the  members  of  a  profession  who  have  an  expensive  education  t  • 
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undergo^  and  a  difficult  and  delicate  duty  to  discharge — codipeiisa- 
tion  will  be  made  in  some  form  or  other.  At  present,  a  law 
ai^ent  has  a  very^^at  responsibility.  He  draws  a  cleed  for  a  mere 
brokerage  fee.  He  repays  himself  by  certain  charges  in  respect 
of  other  steps  in  the  transaction,  which  society  has  now  discovered 
to  be  no  longer  necessary;  and  if  these  formalities  are  to  be 
removed,  no  one  will  undertake  the  responsibility  of  ctmducting  a 
transaction  witliout  some  more  adequate  return  than  the  present 
scale  of  fees  does  afford. 

Police  Courts — Stipendiary  Magistrates, — Our  readers  will  re- 
uiember  the  case  of  Gray  v,  M'Gill,  in  which  the  High  Court  of 
Justiciary  lately  unanimously  quashed  a  sentence  of  a  Glasgow 
police  magistrate,  and  the  strong  and  indignant  language  in  which 
Lords  Ivory  and  Ardmillan  condemned  the  conduct  of  tlie  proceed- 
ing in  the  inferior  court.  The  case  is  another  added  to  the  long 
list  of  examples  which  show  that  some  reform  in  the  administration 
of  justice  in  our  Police  Courts  is  imperatively  called  for.  As  the 
circainstances  must  be  fresh  in  the  recollection  of  our  readers,  we 
need  not  detail  them  at  any  length.  Suffice  it  to  say,  that  a  young 
boy,  the  son  of  respectable  parents  resident  in  Glasgow,  whose  own 
diameter  was  certified  to  be  excellent  by  the  teacher  whose  school 
he  attended,  was  one  morning  dragged  out  of  his  bed  by  some  police 
officers  on  a  charge  of  theft ;  that  the  police  officers,  in  doing  so, 
acted  without  the  warrant  of  a  magistrate — a  course  of  conduct 
quite  unjustifiable,  as  the  alleged  theft  had  been  committed  two  or 
three  days  before,  during  which  time  a  warrant  might  have  been 
easily  obtained  ;  that  on  the  morning  of  his  apprehension,  and  within 
two  or  three  hours  after  it,  he  was  placed  at  the  bar  of  the  Police 
Court  and  subjected  to  a  mock  trial,  without  being  allowed  the 
assistance  of  a  law  agent  or  the  advice  of  his  parents  or  guardians; 
that  he  was  convicted  of  the  charge  made  against  him,  ^^  partly  on 
his  own  admissions,  and  partiv  on  the  evidence  adduced,  — a  pro- 
ceeding, the  nionstrouB  illegality  of  which  requires  no  comment ; 
that  thereafter  he  was  sent  to  prison,  where  it  was  discovered  that 
the  warrant  for  his  transmission  thither,  in  addition  to  its  other 
irregularities,  was  not  yet  signed  by  the  magistrate ;  and  that,  after 
the  punishment  was  inflicted  on  the  poor  boy,  it  was  discovered  that 
the  warrant  had  been  made  out  in  such  a  bungled  manner,  that  the 
si^ature  of  the  magistrate  appeared  on  the  face  of  it  in  two  places 
where  it  had  been  deleted. 

A  good  deal  of  the  responsibility  for  these  blunders  certainly  rests 
on  the  police  officials,  and  they  will  no  doubt  be  soon  taught 
this  in  a  very  practical  way;*  but  the  purpose  for  which  we  now 
notice  the  case,  is  to  call  attention  to  that  part  of  it  which  more 

^  Since  this  was  written,  we  read  In  the  newspapers  that  a  considerable  som 
hnsheen  paid  to  the  boy  and  his  parents  as  a  compromise  of  a  threatened 
^ion  of  damages. 


250  REVIEW.  [May 

particularly  affects  the  magistrate  who  presided  on  the  trial,  and 
the  legal  assessor  who  sat  by  his  side.    A  sense  of  humauity  might 
have  induced  the  magistrate  to  pause  before  proceeding  to  try  a  boy 
of  so  tender  years,  standing  for  the  first  time  at  the  bar  of  a  Police 
Court,  unaided  and  unprotected  by  relative  or  fiiend,  and  veiy  likely 
totally  ignorant  of  the  serious  nature  of  the  charge  brought  against 
him ;  an  ordinary  knowledge  of  the  practice  of  criminal  law  ought 
to  have  told  the  magistrates  assessor  that  in  various  preyioos  cases 
the  High  Court  had  quashed  convictions  obtained  against  yoang 
boys  in  such  circumstances ;  and  a  proper  appreciation  of  its  prin- 
ciples should  have  induced  him  to  reject,  as  msufficient  eyidence  to 
convict  any  person,  testimony  of  itself  inadequate  for  the  purpose, 
but  rendered  so,  as  he  thought,  by  what  he  calls  the  ^^  admissioDs' 
of  the  boy.     We  do  not»  forget,  when  we  write  thus,  that,  in  our 
higher  cnminal  courts,  evidence  of  itself  insufficient  to  convict  is  I 
often  completed  by  an  admission  in  the  declaration  of  the  accosedj 
but  in  such  cases  the  admission  is  made  after  the  accused  has  betsl 
informed  that  he  may  answer  the  questions  put  to  him  or  not,  as  be  | 
pleases,  and  duly  warned  that  what  he  does  say  will  be  taken  dovn 
m  writing,  and  may  be  used  in  evidence  against  him.     The  faim^ 
and  justice  to  the  accused  of  the  system  even  of  judicial  declaratioi% 
may,  with  much  plausibility,  be  questioned ;  but  it  differs  widely 
from  the  method  pursued  in  this  case,  of  obtaining  an  admission  from 
the  boy  Gray,  on  being  suddenly  dragged  to  the  bar  of  the  Police 
Court  in  the  extraordinary  circumstances  stated.    The  one  inodei& 
sanctioned  bv  law,  while  the  other  is  not;  and  the  conduct  of  the, 
assessor,  in  allowing  such  an  admission  to  weigh  in  supplementiog. 
evidence,  which  we  are  entitled  to  assume  was  insufficient  witboi^ 
it,  was,  to  say  the  least  of  it,  most  reprehensible. 

This  case  throws  some  light  on  the  way  justice  is  administered  is 
the  Glasgow  Police  Court.  Nor  will  it  do  to  say  that  this  is  an  ex- 
ceptional case.  It  is  well  known  that,  in  the  great  majoritv  of  the 
cases  brought  before  the  Police  Court,  the  persons  accused  are  so 
poor  that  they  cannot  possibly  obtain  justice  by  appealing  to  a 
superior  court ;  and  the  sentence  of  the  police  magistrate  is,  thei^ 
fore,  to  them  practically  a  final  one.  Nor  is  it  likely  that  the  irre- 
gularities which  were  proved  to  have  been  committed  in  Gray's  ca^e 
are  confined  to  the  Police  Courts  of  Glasgow.  On  the  contrary,  ^^ 
may  reasonably  suppose  that,  if  in  a  large  city  such  as  Glasgow 
such  blunders  are  committed,  and  legal  assessors  go  so  far  wrong) 
no  better  state  of  matters  exists  in  our  more  provincial  towns. 

Now,  the  remedy  for  all  this  is  the  adoption  of  the  system  of 
stipendiary  magistrates.  We  might  then  have  some  guarantee,  that 
those  who  are  unfortunately  brought  before  our  Police  Courts  woulu 
receive  that  justice  which  every  man,  woman,  and  child  is  entitW 
to  demand.  At  all  events,  the  experiment  should  be  tried  in  Glas- 
gow, and  perhaps  also  in  some  of  our  larger  towns.  The  gentleman 
appointed  to  the  office,  devoting?,  as  he  would  be  required  to  do,  ^ 
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ole  time  to  the  discharge  of  its  daties,  would  soon  be  enabled  to 
Xftsnand  a  most  extensiye  knowledge  of  practice  in  Police  Court 
jcww,  If  it  was  found  that  his  time  was  not  fully  occupied,  it  might 
:  tibou^t  advisable  to  relieve  the  sheriiFs  of  taking  the  declarations 
jvimuers  who  are  to  be  tried  before  higher  courts,  and  of  attend- 
9-  ibe  investigations  into  all  cases  of  sudden  death,  and  imposing 
9tfa  duties  on  the  new  ofBcial.  They  would  peculiarly  harmonize 
la  fais  other  duties  in  the  Police  Court,  and  the  sheriffs  would  be 
sA  from  the  responsibility  of  duties  which,  as  was  shown  in  a 
wioua  number,  they  have  not  at  present  time  to  attend  to,  in 
iieqaence  of  the  multiplicity  of  their  other  business. 
Another  advantage  to  Glasgow  which  would  follow  the  appoint- 
at  of  a  stipendiary  magistrate,  would  be,  that  the  magistrates  of 
oity  ^voala  have  more  time  to  devote  to  the  other  duties  of  their 
ae ;  and  these^  it  is  well  known,  are,  irrespective  of  the  Police 
art  business,  suflBciently  numerous  and  onerous.  Better  men,  too, 
idd  be  induced  to  accept  the  office,  whose  sole  reason  for  declining 
pal  honours  at  present  is  the  harassing  and  disagreeable 
of  the  Police  Court  work. 

system  of  stipendiary  magistrates  has  been  found  to  work 
dl  in  Tarions  large  towns  in  England,  and  we  know  of  nothing  in 
is  eoontry  which  would  prevent  its  introduction  here  being 
iMded  with  equally  beneBcial  results.  The  present  mode  of  dis- 
wiDf[  justice,  as  it  were  at  second  hand,  by  means  of  an  assessor, 
A  the  assistance  of  an  automaton  magistrate,  who  acts  as  his 
aith-piece,  is  vicious  in  principle,  and  therefore  necessarily  dan- 
COus  111  practice.  And  tne  banefiil  consequences  with  which  we 
erj  day  see  it  is  attended,  looking  especially  to  the  magnitude  of 
3  interests  which  are  affected  by  them,  a£K>rd  surely  a  sufficient 
ison  for  abandoning  an  antiquated  system  which  does  not  guar- 
tee  justice  to  the  public,  and  substituting  for  the  magistrate  and 
lessor  a  stipendiary  magistrate,  who  would  be  made  responsible 
r  the  judgments  which  he  pronounces. 


Cnrrtfipfltthnrt 


THE  REGISTRATION  OF  LEASES  ACT. 

{To  th€  Editor  of  the  Journal  of  Jurisprudence.) 

Chk  abort  digest  of  the  Registration  of  Leases  Act,  in  the  last  number  of  the 
jQumal  of  Juriaprudence^  appears  to  me  to  contain  two  errors  on  matters  of 
^nsiderable  importance. 
I.  The  first  supposed  error  has  reference  to  the  ^  mode  of  registering." 
The  writer  of  the  article  in  question  seems  to  think  (1)  that  section  15  of 
the  Leases  Act  is  very  different  in  its  terms  and  meaning  from  sections  in  other 
Acts  requiring  registration  of  write  in  the  Registei-s  of  Sasines ;  and  (2)  that  the 


252  COKUESPUNDENCE.  [May 

date  of  presentation  of  writs,  and  the  date  of  entry  in  the  Minute  Book,  ue  dis- 
tinct and  different 

1.  It  may  be  stated  that  the  section  referred  to  of  the  Leases  Act,  was  inieo- 
ttonally  copied  verbatim  from  sec.  5  of  the  Acts  8  and  9  Vict.,  c.  31,  andlOasd 
11  Vict.,  c.  50.  So,  on  the  authority  of  the  said  article,  the  only  safe  coarse  re> 
commended  to  be  foHoweii  as  to  leases,  applies  equally  to  hentable  securitia. 
It  does  not  seem  to  have  occurred  to  the  writer,  that  by  Act  ItfdS,  c.  14,  the 
presenters  of  sasineSf  etc^  are  required  to  sign  the  Minute  Book  inatanUjf  €A  (k 
ts^vinff  of  the  $asine.  There  can  be  no  doubt,  that  all  writs  presented  for  re- 
gistration  in  the  Registers  of  Sasines,  are,  by  statute,  required  to  be  forthviiK 
or  instantly  at  the  ingiving,  entered  in  the  Minute  Book,  which  mast  be  then 
signed  by  the  keeper  and  presenter.  This  statutory  requirement  ia  not  coin- 
plied  with  in  practice.  In  the  General  Office  it  is  fonnd  to  be  imposBibk  ts 
observe  it  Suppose  twenty  or  thirty  writs  presented  in  the  course  of  an  boai^ 
a  thing  not  of  unfrequent  occurrence,  and  fancy  when  the  presenter  of  the  M 
of  these  might  be  able  to  complete  the  statutory  duty  imposed  on  him  of  a^ 
ing  the  minute.  In  the  most  &vourable  circumstances,  he  woold  reqaire 
wait  for  six  or  eight  hours. 

The  minuting  of  writs  b  not  so  simple  and  easy  an  operation  as  some 
seem  to  think.  It  implies  the  careful  reading  over  of  the  deeds,  many  of 
long  and  complex,  unaei-standing  their  purport,  and  expressinp^  that  porpoil ' 
briefly  and  aceuratelxf.  Considering  the  importance  of  the  mmutes,  and  ^ 
heavy  responsibility  resting  on  the  keepers  for  their  entire  accuracy,  ample  tiffli 
must  be  allowed  for  their  preparation  ;  and  to  force  their  instant  entry  in  tbe 
Minute  Book  would  be  alike  injurious  to  the  lieges  and  the  keepers.  It  may  W 
worth  consideration  whether  a  general  declaratory  Act  should  not  be^  passed  oi, 
this  subject,  so  as  to  reconcile  the  letter  of  the  law  with  the  universal  practicaj 

2.  The  writer  would  seem  to  have  a  notion,  that  the  date  of  the  actoal  copr-j 


ing  of  the  minute  into  the  Minute  Book,  or  the  actual  date  of  signing  it  by  tW 
kee^r,  which  may  be  weeks  after  its  presentation,  or  the  date  of  the  preaenter^R 
aigmnpf  the  minute,  which,  if  done  at  all,  may  be  months  after  the  date  of  pie>| 
sentation,  is  the  date  of  entry  in  the  Minute  Book.     It  roust  be  remembot^l 
that  by  Act  1693,  c.  14,  the  keepers  are  ordained  to  mention,  inter  alki^  in  tlir: 
minnte  of  each  writ,  the  day  and  hour  of  presentment ;  and  that  the  minutes  hsifj^ 
to  be  completed  immediately  on  the  ineiving.    It  is  abundantly  clear  that  thrt^i 
Act,  as  well  as  the  recent  Acts,  contemplate  tne  date  of  presentation  and  the  diteii 
of  entry  in  the  Minnte  Book  as  the  same.     As  has  been  said,  it  is  utterly  impos- 1 
sible  to  obey  the  Act,  by  minuting  immediately  on  presentation, — as  impossible  i 
A8  to  obtemper  another  Act,  which  requires  that  the  writs  presented  shall  be ' 
recorded  ad  Ionium,  and  returned  to  the  ingivers  within  forty-eight  hoon  \ 
after  presentation.    Still,  as  may  be  seen  from  the  Minute  Books  in  the  Register  ' 
House,  the  minute  bears  only  one  date,  and  that  is  the  date  of  presentation 
It  might  have  been  better  had  the  sections  of  the  Acts  referred  to  borne  **  tbe 
date  of  the  entry,'*  rather  than  "  the  date  of  entry.**    It  therefore  appesn^ 
with  all  deference,  that  the  *^  safe  course  "  recommended  in  the  article  is  eqoallr 
illegal,  as  it  is  impracticable. 

Taking  the  remarks  in  the  article  in  question,  in  connection  with  those  at  i 
pp.  360  and  361  of  the  first  volume,  it  is  obvious  that  the  nature  and  puipoee 
ot  the  Presentation  Book  in  the  General  Office  are  not  properly  understood 
At  the  present  time,  when  attention  is  being  directed  to  our  system  of  registra- 
tion,  it  were  well  that  nothing  tending  to  bewilder  or  mislead  inquirers  shouM 
be  enunciated  by  a  journal  of  so  great  authority  as  the  Jourruxl  of  Juritprudenee, 

The  Presentation  Book  is  not  a  statutory  book,  nor  a  part  of  a  statutorr 
book.  In  a  Question  between  the  lieges,  it  is  of  no  importance  whatever. 
Suppose  two  bonds  entered  in  the  Presentation  Book  in  a  certain  order,  bat 
entered  in  the  reverse  order  in  the  Minute  Book,  can  any  reasonable  doubt  be 
entertained  that  the  one  first  entered  in  the  Minute  Book  would  be  preferable  ? 
The  purpose  of  the  Presentation  Book  is  to  afford  assistance  to  the  keepers  in 
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iamng  the  dates  and  boon  of  presentment,  the  names  of  the  preeenten, 
the  order  of  presentation.  In  a  question  between  the  keepers  and  the 
iy  it  affords  proof  of  the  order  of  presentation ;  and  might,  therefore,  in 
t*nt  areamstaDces,  be  nsefal,  in  case  of  a  writ  being  alleged  to  ha^e  been 
rded  out  of  its  order,  as  showing  the  hct, 

.  Tbe  next  snppoeed  error  refers  to  the  construction  of  sec  12  of  the  Leases 
This  section  bears  an  intentional  resemblance  to  sec  6  of  the  Heritable 
rities  Acts  before  quoted.  It  seems,  the  article  says,  to  apply  only  to 
M  leases^  executed  after  the  passing  of  the  Act.  Reading  tne  section  by 
',  apart  from  the  context,  it  certainly  meana  what  it  was  intended  to  mean, 
^ly,  that  recordable  leases  executed  after  the  date  of  the  Act  shall  be  pre- 
te,  according  to  the  priority  of  registration.  It  is  said,  that  the  fact  that 
Ates  of  recording  are  to  regulate  the  preference,  necessarily  implies  that 
ompeting  leases  have  dates  of  recording.  The  same  reasoning,  t£  sound, 
^  apply  te  heritable  securities.  The  section  implies,  that  to  compete 
frfftify,  the  lease  must  be  recorded.  The  article  goes  on  thus :  **  The 
^)  that  a  regbterable  lease  unrecorded  must  be  held  to  be  recorded  of  a 
iquent  date  to  one  already  on  the  register,  is  not  conclusive,  because  there 
nicesnty  for  He  being  recorded  at  aU.*^  But  this  is  a  plain  begging  of  the 
^Q.  It  is  quite  tme  that  sec.  2  provides,  that  emeeptfor  ike  purpoeee  of  the 
it  shall  not  be  neceasary  to  reffister.  But  one  of  the  purposes  of  the  Act 
BUtned  in  the  section  now  under  consideratioi),  viz.,  "  that  all  such  leasesL 
t*^;  in  competition,  be  preferable  according  to  the  dates  of  recording.** 
(•ho  true,  that  the  same  section  (2)  provides  that  leases  which  would  have 
1  nlid  against  singular  successors  by  the  law  prior  to  the  Act,  **  shall,  though 
'^^v^,  be  valid  and  efiectual  against  such  singular  successors,  as  well  as 
M  the  granters  of  the  said  leases."  This  clause  undoubtedly  applies  to 
%  ^hether  executed  before  or  after  the  passing  of  the  Act,  but  only  as  in 
^on  with  ammUar  niceeeeora  and  granters.  The  article  itself  says,  **  that 
ptiTiiege  which  this  clause  confers,  is  validity  against  singular  successors 
^f^fiing  more.  It  has  no  reference  to  a  competition  between  lessees.  On 
^ther  hand,  section  12  applies,  not  to  singular  successors  or  granters,  but  to 
^'  ^  There  is,  therefore,  m  my  humble  opinion,  nothing  in  the  preceding 
«»tte  inconmstent  with  sec.  12,  supposing  it  to  apply  to  all  recordable  leases 
Died  after  date  of  Act ;  which  I  believe  it  does.  If,  however,  section  12 
Dot  apply  to  all  recordable  leases  executed  as  aforesaid,  but  only  to  leases 
'u^,  it  is  obvious  that  very  anomalous  results  might  be  the  consequeace. 
e  one  case  for  example.  A  and  B  receive  each  a  registerable  lease,  executed 
'  ^te  of  Act,  of  the  same  subjects ;  A  enters  into  actual  possession  of  the 
^ts,  hat  does  not  record  his  lease  (for  some  time  at  least) ;  B  records  his 
^  but  takes  no  actual  possession  of  the  subjects.  A,  so  long  as  he  does  not 
rd  his  lease,  is  preferable  to  B.  A,  however,  after  enjoying  a  preference 
^ears,  at  length  recorda  his  lease,  and  by  doing  so,  his  preference  vanishes. 
^  ie<ises  being  now  recorded,  the  first  recorded  is  preferable  ;  B's  lease  b 
the  preferable  one. 

j'^Lv,  this  cannot  be  the  meaning  of  the  section.     With  all  submission, 
^^  12  undoubtedly  applies  to  all  recordable  leases  executed  after  the  pass- 
^]  ^^ie  Act. 
^^•22,1868.  B. 

^'e  have  to  thank  our  correspondent  for  calling  our  attention  to  the  two 
^  he  notices,  though  we  adhere  to  our  original  opinion  on  both  of  them. 
^  t^gards  section  15,  on  the  "  mode  of  registering,"  we  hold, 
•  That  the  date  of  registration  is  fixed  by  tbe  actual  date  at  which  the 
7  IS  made  in  the  Minute  Book,  and  not  by  the  date  which  the  entry  bears 
^^^  been  the  date  of  presentation ;  and  that,  in  this  req9eot,the  present  Act 
^  from  both  the  Infi^ftment  Act  and  the  Burgage  Tenure  Act. 
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2.  That,  as  a  neceaaary  result  of  this,  a  lease  entered  in  the  Minute  Book  oft 
local  Register  to-day,  is  preferable  to  a  lease  not  entered  in  the  Minate  Book  d 
the  General  Register  till  to-morrow,  though  the  latter  may  have  been  preseotd 
a  week  before  the  former. 

3.  As  a  practical  inference,  that  a  presenter  should  insist  on  getting  his  la» 
entered  in  the  Minute  Book  forth  with,  and  that  a  keeper  would  then  be  respon- 
sible for  any  avoidable  delay. 

As  regards  the  first  of  these  propositions,  the  words  of  the  Act  appear  to  be  free 
from  ambiguity.  Section  16,  which  directs  that  writs  duly  presented  shall  b 
entered  in  the  Minute  Book  forthwith,  declares  that  **  the  date  of  entij  in  tbi 
Minute  Book  shall  be  the  date  of  registration."  If  the  presentation  and  entif 
are  simultaneous,  as  the  Act  evidently  intended  them  to  be,  the  date  of  eo&f 
will  be  the  date  of  presentation ;  but  if  the  two  are  separated,  the  date  of  enti) 
must  be  looked  to.  It  seems  impossible  to  hold,  that  by  date  of  entry  the  Ad 
meant  the  date  of  presentation  mentioned  in  the  entry,  if  it  supposed  presotip 
tion  and  entry  to  be  simultaneous.  The  date  of  registration  of  aasinesU^ 
fixed  in  the  same  way.  The  Infeftment  Act  (8  and  9  Vict ,  c.  35,  sec  3)  pi» 
Tides  that  the  date  of  presentment  and  entry  set  forth  on  any  such  instruuflt 
by  the  keeper  of  the  record,  shall  be  taken  to  be  the  date  of  the  inatroine&tti 
sasine  and  infeftment, and  the  Burgage  Tenure  Act  (10  and  II  Vict.,e.  ^,^ 
7)  has  a  similar  provision.  If,  therefore,  the  date  of  presentment  is  set  fo^k 
in  the  keeper's  certificate  as  the  date  of  presentment  and  oitry,  a  prefereM 
will  be  secured  as  from  the  date  of  presentment. 

Heritable  securitiesy  as  our  correspondent  shows,  are  in  the  same  positioai 
leases,  and,  of  course,  our  remarks  apply  equally  to  them. 

Our  second  proposition  rests  upon  the  first.  If  the  opposite  doctrine,  th< 
the  date  of  entry  is  the  date  of  presentment  mentioned  in  the  entiy,  is  correct 
the  actual  date  of  entering  in  the  Minute  Book  would  be  iomiaterial,  ^  ^ 
would  the  position  of  the  entry  in  the  Minute  Book.  Our  correBpondeot|^ 
therefore,  inconsistent  in  holding,  as  he  does,  that,  if  two  deeds  are  entered  ti 
the  Minute  Book  in  the  reverse  order  of  presentation,  that  the  one  fint  enuni 
would  be  preferable. 

If  propositions  1  and  2  are  correct,  the  importance  of  3  is  obvious,  ^ot^'l 
could  show  it  better  than  the  statement  in  the  letter,  that  the  entiy  in  ^ 
Minute  Book  may  not  be  completed  for  weeks  after  presentation.  We  ti^ 
told,  however,  that  it  is  equally  impracticable  and  illegal  to  comply  vith 
obvious  intentions  of  the  statute,  by  entering  at  onoe  in  the  Minute  Book; 
we  are  charged  with  ignorance  of  the  prescriptive  right  to  disregard  Acts  c 
Parliament  possessed  by  keepers  of  registers.  We  must  still,  howerer,  ti&' 
leave  to  doubt  the  power  of  any  anterior  custom  or  practice  to  over-ride  ^ 
plain  meaning  of  a  new  Act  of  Parliament.  If  recent  statutes  are  to  be  titft^ 
as  the  old  ones  have  been,  we  may  at  once  give  up  the  argument.  Bat  is  |^ 
course  pointed  out  by  the  present  Act,  as  well  as  by  the  former  statoteSf  ^ 
practicable  ?  With  great  deference  to  the  routine  of  the  Sasine  Office,  we  ^ 
it  is  not.  There  is  no  necessity  for  the  full  and  elaborate  minute  being  at  oi4 
written  out  on  presentation.  The  statute  1672,  c.  16,  requires  only  ^  the  vxai^ 
and  designations  of  the  parties,  and  the  common  designation  of  the  lordshv 
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baronrj,  or  tenendiy,  of  the  several  lands  mentioned  in  the  writs  ;*'  while  the 
statute  1693,  c.  14»  requires  the  minute  to  express  '^  the  day  and  hour  when, 
and  the  names  and  designations  of  the  parties  by  whom,  the  said  writs  shall  he 
presented. "  A  short  minute  might  be  made  containing  these  particulars  in  little 
more  time  than  is  required  to  make  the  entry  in  the  Presentation  Book,  and  a 
blank  might  be  left  for  the  full  minute  being  copied  in  at  leisure.  Any  danger 
that  might  possibly  arise  from  blanks  being  left  in  the  Minute  Book,  would  be 
prerented  by  attaching  consecutive  numbers  to  the  entries  as  they  are  made. 
As  the  full  minutes  are  not  required  by  statute,  but  for  use,  there  seems  to  be  no 
reason  why  they  should  not  be  entered  in  a  separate  book  of  reference,  if  more 
conTenient. 

II.  As  to  the  necessity  of  recording  all  recordable  leases. 

The  whole  question  turns  upon  the  first  words  in  section  12,  '*'  all  such 
leases."  We  understood  them  to  apply  to  recorded  leases  only,  while  our  cor- 
respondent maintains  that  they  apply  to  all  recordable  leases.  How  is  the 
meaning  of  the  word  "  such  "  to  be  ascertained  ?  One  would  suppose  by  reading 
the  preceding  contesit.  If  we  do  so,  we  find  that  the  preceding  section  refers  to 
recorded  leases  exclusively,  and  that  the  words,  "  such  lease,**  are  used  in  that 
sense  throughout  the  clause.  Our  correspondent  wisely  avoids  this  common-place 
mode  of  solving  the  difficulty.  He  commences  his  argument  thus:  "  Reading 
the  section  by  itself,  apart  from  the  context,  it  certainly  means  what  it  was  in- 
tended to  mean,  namely,"  etc.  Meeting  him  upon  his  own  ground,  we  still 
think  onr  former  argument  a  sound  one.  It  is  to  be  observed  that  this  section, 
ta  «2pres9  terms,  merely  regulates  the  preference  of  competing  leases,  though 
It  may,  as  our  correspondent  says,  imply  '*  that  to  compete  successfully,  the 
lease  must  be  recorded."  But  if  it  implies  this,  does  it  not  imply  that  the 
competing  leases,  whose  preference  it  is  intended  to  regulate,  have  that  charac- 
ter or  capacity  which  is  the  condition  precedent  to  successful  competition?  and 
if  so,  do  not  the  express  terms  of  the  clause  apply  to  recorded  leases  only  ?  But 
if  the  express  terms  of  the  clause  apply  only  to  the  competition  of  recorded 
leases,  what  more  is  implied  as  to  unrecorded  leases,  than  that  they  do  not 
come  under  it  ? 

The  reason  why  an  heritable  security  unrecorded  cannot  compete  with  one 
recorded  vs,  that  until  it  is  recorded  it  has  no  validity  as  a  real  right.  It  is 
otherwise  with  a  lease,  which  may  be  valid  as  a  real  right  without  recording. 
It  was  on  this  ground,  and  on  the  faith  of  the  saving  clause  in  section  2,  "  pro- 
vided always,  that  except  for  the  purposes  of  this  Act,  it  shall  not  be  necessary 
to  record  any  such  lease,"  that  we  made  the  statement,  that  there  was  no  necessity 
for  a  lease  being  recorded ;  but  we  are  now  informed  that  one  of  the  purposes 
of  the  Act  is  to  enable  leases  to  get  out  of  the  way  of  the  Act  I  How  much 
l^iet  humour  must  have  been  intended  to  lie  in  that  "  provided  always,**  if  it 
^as  really  meant  to  say,  "you  need  not  record  your  lease ;  but  if  you  don't,  every 
recorded  lease  will  be  preferred  to  you."  It  is  admitted,  however,  that  an  un- 
recorded lease,  valid  as  a  real  right,  will  continue  to  be  so,  both  against  the 
^^^ter  and  against  a  singular  successor,  though  not  against  a  recorded  lessee, 
^ut  a  recorded  lease  must  either  be  regarded  as  a  personal  right  or  a  real  right, 
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in  a  question  with  another  lease.  If  it  is  to  he  considered  as  a  persooai  ligbt, 
the  recorded  lessee  can  be  in  no  better  position  than  the  granter,  whose  right  he 
holds ;  and,  if  it  is  to  be  considered  as  a  real  right,  he  is  a  singular  suecessor ;  w 
that  in  either  view  a  lease  protected  bj  the  Act  1449  would,  even  on  the  strict- 
est interpretation  of  section  2,  be  valid  against  him. 

The  case  put  bj  our  correspondent  is  not  so  anomalous  as  it  appean  to  be  at 
first  sight.  A  lessee,  in  recording  his  lease,  voluntarily  changes  the  nature  of  bis 
right,  and  subjects  it  to  new  rules  of  preference.  At  all  events,  greater  ano- 
malies would  follow  if  our  correspondent's  views  were  correct.  For  example, 
an  improbative  lease  would  then  be  more  valuable  than  a  probative  lesse  un- 
recorded. But  we  place  no  reliance  on  this  mode  of  argument.  If  any  man  b 
afraid  of  anomalies,  let  him  not  study  Acts  of  Psrliament. 

We  have  thought  it  right  to  answer  this  letter  fully,  that  our  readers  anr 
have  the  whole  case  before  them,  and  may  be  able  to  judge  for  themselTes.- 
Ed.  J.  J.] 


*'THE  STAMP  LAWS." 

^*D0  LATTER  WILLS  AND  TESTAMENTS  REQX7IBB  TO  BE  STAlfPEn  V 

I  BEO  to  be  allowed,  through  your  columns,  to  enter  a  protest  againat  tk 
article  on  this  subject  in  your  last  number ;  and  I  shall  shortly  state  and  ex- 
plain my  reasons  of  dissent.  ' 

It  is  an  acknowledged  general  rule,  in  the  construction  of  the  Stamp  Acts, 
as  stated  by  Professor  Menzies  in  his  Lectures  on  Conveyancing,  p.  88,  "  th^ 
the  cases  in  which  duty  is  to  attach  must  be  fairly  and  explicitly  marked  out 
by  the  terms  of  the  statutes,  and  that  a  liberal  construction  is  to  be  giren  to 
words  of  exemption." 

It  is,  further,  the  recognised  policy  of  the  law,  the  propriety  of  which  lha« 
never  before  known  to  be  doubted,  to  show  favour  to  wills,  and  encourage  the 
making  of  them  as  a  dutv  ;  and,  apparentljr  for  this  reason,  the  Stamp  Acts 
themselves  impose  much  heavier  probate  or  inventory  duty  upon  intestate  th^'  ' 
upon  testate  succession.  The  very  circumstance,  also,  of  these  and  other 
heavy  duties  being  imposed  by  the*  Stamp  Acts  upon  the  succession  to  a<i^ 
ceased  party,  seems,  of  itself,  a  strong  reason  for  not  likewise  imposing  a  eep^' 


Stamp  Acts  to  impose  duties  for  the  same  thing,  under  two  or  more  sepaiat^ 
heads. 

As  to  authorities  in  favour  of  the  exemption  of  wills  from  a  specific  stamp 
duty  (for  which  you  say  there  are  none),  1  beg  to  make  the  following  refer- 
ences :— Bell's  Law  Dictionary,  voce  "  Wills,"  p.  1046,  says,  *«  A  will  by  which 
moveable  property  only  is  to  be  disposed  of,  and  which  contains  no  registration 
clause,  may  be  written  on  unstamped  paper ;  but  where  heritage  is  to  be  dt£* 
tined,  it  is  necessary,  according  to  the  practice  in  Scotland,  to  use  what  arc 
commonly  called  deed  stamps.  Again^  taking  a  still  wider  view,  Professor 
Menzies,  in  his  recently  published  Lectures  on  Conveyancing,  p.  87,  enumerate 
amongst  a  list  of  deeds  exempted  from  stamp  duty,  **  wills,  testamentyy 
instruments,  and  dispositions  mortis  causa  of  every  description."  Lik^f^^ 
the  Law  Chronicle,  published  at  Dundee,  vol.  ii.,  p.  131 ,  contains  a  report,  dated 
6th  February  1868,  under  the  signature  of  the  party  who  had  trausacUd  the 
matter,  setting  forth  that,  in  consequence  of  a  recent  previously  reported 
judgment  of  the  Commissary  Court  at  Perth  (Wilson  v.  Wilson,  4th  Marc^ 
1856,  vol.  i.,  p.  105),  finding*that  a  will  containing  aclause  of  registration *« 
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a  deed  nnder  the  Stamp  Act,  and  therefore  requires  to  be  daly  stamped  before 
it  can  be  pled  in  prooess.'*  The  Society  of  Writers  in  Dundee,  through  the  re- 
porter, ''presented  to  the  Commissioners  of  Stamps  a  last  will  and  testament, 
withs  clause  of  registration,  and  in  terms  of  the  13th  section  of  the  statute,  16 
and  17  Vid.,  c.  59,  required  their  opinion  as  to  whether  the  writ  was  or  was 
not  chaigeable  with  stamp  duty."  The  result  was  stated  to  be,  that  the  writ 
bad  been  returned  <*  impressed  with  a  stamp,  to  the  effect  that  it  is  *  adjudged  not 
chargeable  with  any  stamp  duty/  "  You  seem  to  treat  the  judgment  of  the 
Oommisnoners  in  such  cases  as  entitled  to  little  weight,  and  represent  that 
their  power  in  such  matters  was  conferred  by  "  the  Act  17  and  18  Vict.,  c.  83, 
sect.  17,  on  the  express  reason,  ^to  prevent  frcmd  and  evaeion  of  stamp  duty*** 
This,  however,  I  submit  to  be  an  error.  The  Act  which  conferred  these 
powerB  was  not  the  Act  referred  to  (which  by  the  section  cited  only  authorised 
them  to  require  proof  of  the  facts),  but  13  and  14  Vict.,  c.  97,  sect.  14  and  16, 
lad  17  Vict.,  c.  59,  sect.  13;  the  first  of  which  proceeded  on  the  preamble  : 
^*  Whereas  doubts  frequently  arise  as  to  the  stamp  duties  with  wnich  some 
deeds  or  instruments  are  chargeabloy  and  it  is  expedient  that  provision  should 
be  nidde  whereby  such  doubts  may  be  removed.  Power  is  given  to  the  party 
who  presents  the  deed,  if  dissatisfied,  and  a  stamp  has  been  imposed,  to  appeid 
to  the  Court  of  Exchequer  at  Westminster ; — but,  subject  only  to  that  appeal  at 
the  instance  of  thett  party,  the  judgment  is  final,  and  must  be  given  effect  to  in 
ill  coorts  of  law  or  equity,  whatever  might  have  otherwise  been  the  opinions  of 
^hes  oourts  on  the  subject ;  and,  in  the  present  instance,  the  judgment  of  the 
(^miaaioners  is  also  entitled  to  the  more  weight,  as  a  precedent  that  it  is  in 
£tvoQr  of  exemption,  on  which  side  they  are  not  likely  to  err.  The  case  you 
f^fer  to,  as  having  occurred  in  a  Sheriff  Court,  when  a  lease  was  three  conse- 
catire  times  successively  objected  to  as  inadequately  stamped,  could  not  have 
^n  a  judgment  of  tho  Commissioners,  but,  if  really  blundered,  must  have  been 
the  bland<^  of  the  agent,  or  of  one  of  the  Stamp  Office  subordinates.  Lastly^ 
^  ia  the  settled  rule  in  England,  under  the  same  clauses  of  the  Stamp  Acts,  that 
viUsand  testamentary  writings,  of  whatever  form,  and  whether  embracing  real 
or  personal  property,  or  both,  are  not,  as  such,  subject  to  any  stamp  duty  what- 
ever, either  as  deeds  or  otherwise. 

You  say,  howerer,  that  while  you  admit  it  to  be  '^  a  very  generally  received 
opinion  among  all  grades  of  the  profession,"  that  latter  wills  and  testaments 
are  exempt  from  stamp  duty, ''  the  practice  must  be  one  of  some  doubt,  when 
the  isct  IS  known,  that,  in  some  counties,  whenever  the  objection  has  been 
taken  to  this  claas  of  deeds  as  unstamped,  it  has  been  sustained  by  different 
sheriib,  including,  we  believe,  such  high  authorities  as  Sherifis  M'Neill,  Whig, 
ham,  Anderson,  Crawford,  and  Mure.  All  these  sheri£b  named  were  sheriffs 
of  Perthshire ;  and  the  writer  of  the  passage  quoted  may  perhaps  have  had 
peculiar  means  of  knowing  the  practice  of  the  Sheriff  ana  Commissary  Court 
of  Perth.  But  in  the  case  of  Wilson  v.  Wilson,  above  noticed  as  recently  de- 
cided in  the  Commissary  Court  of  Perth,  and  reported  in  the  Law  Chraniels, 
vol.  i.,  p.  105,  there  is,  after  a  search  made,  only  one  precedent  referred  to,-— 
namely,  a  judgment  of  Sheriff  Whigham ;  and  it  is  remarkable^  that  not  only 
Sheriff  Mare, — who,  after  much  previoas  doubt,  gave  the  judgment  in  that 
^  of  Wilson  finding  a  stamp  necessary, — but  also  Sheriff  Vrhigham,  express* 
V  founded  thdr  judgment  upon  the  circumstance,  that  the  will  there  objected 
^  contained  a  clause  of  registration,  and  that  they  had  ascertained  from  the 
Stamp  Office  officials  in  Edinburgh,  that,  when  containing  such  a  clause,  but 
only  then,  it  was  their  practice  to  hold  a  deed  stamp  necesBary.  These  two 
lothorities  at  least,  therefore,  are  authorities  a^a«W(,  and  not  in  favour  of, 
your  doctrine,  that  every  form  of  latter  will  and  testament,  although  confined 
to  moveables,  is  liable  to  be  stamped  as  a  deed,  quite  independent  of  whether  it 
contains  a  clause  of  registration  or  not :  for  you  maintain,  and  I  think  main- 
^Q  rightly,  that  the  clause  of  registration  is  no  part  of  the  essentials  of  a  deed, 
and  really  does  not  i^eot  the  question.    The  only  case  in  which  the  Stamp 
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Acts  themselves  recognise  the  clause  of  registration  as  making  any  differeoee 
whatever,  b  the  single  case  of  agreements,  which,  hy  a  recent  Act,  have  the 
benefit  of  a  reduced  stamp  when  not  containing  a  clause  of  registration.  Bat 
this  is  a  matter  of  special  legislation,  applicable  to  agreements  alone ;  and  the 
inference  rather  is,  that  in  no  other  case  is  it  intended,  or  can  it  be  pleaded,  that 
the  clause  of  registration  shall  affect  the  question  of  stamp  at  all. 

To  come,  however,  to  the  Stamp  Acts  themselves,  as  to  which  I  adroit  that 
the  schedule  annexed  to  the  Act  55  Geo.  III.,  c.  184,  still  gives  the  general 
rule,  you  say  that  the  schedule  enumerates,  as  subject  to  an  unifoim  stamp 
duty  of  L.l,  153.,  known  as  the  common  deed  stamp  outy,  assignation,  eonvej- 
ance,  disposition,  and  deed  of  any  kind  whatever,  not  otherwise  charged,  nor 
expressly  exempted.  Such  comprehensive  words,  you  maintain,  clearly  em- 
brace a  last  will  and  testament  of  moveables ;  and  you  add,  '*  If  it  be  not  one  or 
other  of  these  kinds,  it  will  indeed  be  a  problem  to  designate  it  under  any  oiha 
known  name  of  legal  writs."  Now,  I  do  most  decidedly  maintain  that  thee 
said  comprehensive  words  do  noi  embrace  a  last  will  and  testament  of  mote- 
ables.  The  whole  writs  enumerated,  and  intended  by  the  Act  to  be  designated, 
are  instruments  executed  inter  tnvoa,  and  requiring  delivety  as  an  eaaentia], 
neither  of  which  descriptions  apply  to  wills.  You  yourself  quote  a  passaet 
from  Tilsey,  that  *' delivery  is  of  course  eaHntial  to  constitute  a  deed;"  ami 
you  also  observe,  that ''  there  exists  no  analogy  between  mortis  causa  deeds  sn! 
agreements  inter  vivoB,"  Moreover,  a  will  confined  to  moveables  does  not 
require  to  contain  any  words  of  assignment,  or  conveyance,  or  disposition,  (a 
obligation.  A  mere  nomination  of  an  executor,  with  a  direction  to  pay  the 
legacies  stated,  is,  both  in  England  and  Scotland,  a  complete  form  of  will,  con- 
fined to  moveables.  But,  further,  I  think  your  alternative  problem  is  veir 
easily  solved.  "  Wills,  testaments,  testamentary  histruments,  and  dispoaitions 
moriiB  causa^^^  are  themselves  *<  known  names  of  legal  writs ;"  and  these  names  .| 
occur  in  the  Stamp  Act  as  exemptions  from  the  ad  valorem  stamp  duty  imposed  | 
under  the  general  head,  "  Settlement,"  which  is  likewise  a  known  name  of  legal  { 
writ,  comprehending  wills  and  other  testamentary  writings.  Has  a  man  left  a  I 
<*  settlement  t " — meaning  a  will  or  other  testamentary  writing, — are  words  of  V 
common  use  ;  and  the  Stamp  Act  itself,  by  putting  the  exemption  under  thst 
head,  without  reference  to  any  other  head,  shows  that  ^'settlement"  was  the  \ 
only  head  of  the  schedule  under  which  wills  and  testamentary  writings  were  j 
understood  to  fall.  In  searching  over  the  schedule,  I  can  find  no  other.  It  | 
seems  to  me  that  these  are  the  views  which  have  led  to  the  settled  role  on  th«  |, 
subject  in  England,  and  they  seem  equally  applicable  to  Scotland.  \ 

It  may  be  said,  however,  that,  if  these  views  are  well  founded,  the  exemption  ,{ 
would  also  apply  to  mortis  causa  settlements  of  heritage,  which  yon  thinx  no  \ 
one  would  venture  to  maintain.  Now  there  is,  in  Scotland,  a  peculiarity  in  \ 
regard  to  a  mortis  caiua  settlement  of  heritage,  which  does  not  apply  to  as 
English  one.  The  peculiarities  of  the  feudal  tenure,  even  for  a  mortis  cattsa 
disposition  of  heritf^^e,  require  the  word  *^ dispone*^  to  be  made  use  of  in  the 
form  of  tkde  presenti  conveyance,  for  which  there  is  no  equivalent  in  England ; 
and  ^* disposition**  in  Scotland,  not  otherwise  charged,  is  specially  subjectad 
to  the  deed  duty.  But  if  it  were  not  for  the  difficulty  of  the  estahiBbed 
practice  in  Scotland,  and  Scotch  precedents  to  the  contrary,  I  do  think  that 
there  are  good  grounds  for  maintaining  that  "dispositions  mortis  causa  of  any 
kind,"  which  are  coupled  in  the  same  exemption  with  **  wills,  testaments,  and 
testamentary  writings,**  were  intended  by  the  Act  to  be  equally  exempted  from 
all  stamp  duty.  I  think  the  separate  head,  "  disposition,"  on  which  the  deed 
stamp  duty  was  imposed,  was,  like  the  other  deeds  enumerated,  a  deed,  not 
merely  in  form,  but  in  substance,  inter  vivos,  and  requiring  delivery  like  the 
others, — that  it  was,  in  fact,  just  the  Scotch  law  term  for  "  conveyance  *'  in 
England,  and  meant  to  go  no  further.  It  has  been  seen,  also,  that  Professor 
Menzies  specifies,  without  qualification,  ''disposition  mortis  causa  of  «ver%' 
description,"  as  coming  within  the  general  exemption,  along  with  wills  and 
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stamentarj  writings ;  and  I  hare  been  told,  though  not  on  certain  authority, 
ar,a  year  or  two  ago,  an  Edinburgh  Jaw  agent  sent  up  to  the  Stamp  Office 
London  a  general  moriis  eau$a  disposition  of  heritage  and  moveables  in 
.vcmrof  aclient,  to  get  it  stamped  witbout  a  penalty,  as  having  been  executed 
itbin  the  time  allowed  for  that  purpose,  and  that  it  was  returned  as  not  re- 
siring  a  stamp.  I  think  it  would  be  well  worthy  of  a  trial,  therefore,  for 
41(6  puif  to  try  the  same  experiment,  in  regard  to  a  mortis  cawa  disposition 
heritage,  which  has  already  been  successfully  tried  in  regard  to  a  will  with 
tgistiation  clause,  by  sending  it  to  the  Commissioners  of  Inland  Revenue  for 
iir  judgment,  under  sect.  13  of  16  and  17  Vict.,  c.  69 ;  and  if  it  should  be 
cnnined  by  them,  that  a  mortis  causa  settlement  of  heritage  in  Scotland  is 
!))etoadeed  stamp,  while  it  is  exempted  in  England^  1  submit,  notwith- 
ading  jour  professed  and  peculiar  admiration  for  stamps  on  wills,  yon  would 
re  sdrantageously,  and  certainly  more  popularly,  use  your  influence  to  get 
tice  to  Scotland,  by  the  same  exemption  being  expressly  declared  by  statute 
ntcnd  also  to  Scotiand.--I  am,  etc., 

G.N. 


£  pnctical  importance  of  this  question,  which  you  have  discussed  in  your 
t&umber,  induces  me  to  offer  a  suggestion  for  its  solution, 
^e  Stamp  Act  is  applicable  alike  to  England  and  to  Scotland,  and  I  think 
•  po^nt  must  have  been  authoritatively  determined  in  the  former  country, 
v^'y  ^ill  there  must  be  judicially  proved  before  the  executor  can  enter  on 
'^  ^v^  of  his  office,  and  is  thus  directly  brought  under  the  notice  of  the 
'^  ^  the  Court  of  Probate.  The  number  of  litigations  regarding  the 
^J  of  wills  in  England  is  also  very  great.  Are,  or  are  not,  unstamped 
J  •dmitted  to  proof  in  England  ?  Does  the  judge  of  the  Probate  Court 
w  at  them?  It  occurs  to  me,  that  an  affirmative  or  negative  answer  to  these 
■•nons  would  settle  the  point  in  practice. 

^^ii^k  the  English  practice  the  more  important  in  this  question,  because 
th    ?^  Act  seems  to  have  been  formed,  as  regards  its  phraseology,  chiefly 

.  '^lerence  to  the  law  of  that  country ;  and  the  sense  in  which  the  Act 


the  words  '*  assignation,"  **  conveyance,"  "  disposition,"  and  "  deed," 
>  OBly  be  gathered  from  their  use  by  English  lawyers, — e.a, :  If  Mr  Tilsley 
^Zot  in  stating,  in  the  passage  yon  quote  from  him,  that  aelivery  is  essential 

Y  ^^^titution  of  a  *^deed,"  this  would  seem  to  show  that  a  will  is  not  in 
Jjand  considered  a  deed,  because  a  will  does  not  require  delivery. 
Allow  me  also  to  remark,  that  the  practice  of  writing  wills  on  unstamped 
f^^  seems  to  have  received  something  like  the  sanction  of  the  Supreme 
^^  m  ScotUnd.  In  the  case  of  Macmillan  v.  Macmillan,  28th  Nov.  1850, 
yj  ^^ted  to  a  writing  on  the  fly-leaf  of  a  Bible,  founded  on  as  a  holograph 

th  P^^y  pleading  its  validity  was  successful.  The  decision  did  not  turn 
J.  ^Q^tion  of  stamp  or  no  stamp ;  but,  in  the  note  issued  by  the  Lord 
^'^ry  (Eobertson),  his  Lordship  expressly  stated,  **  It  does  not  require  a 
^P»  as  the  subjects  left  will  pay  inventory  duty."  No  contrary  opinion  was 
C  tlT^  iQ  the  Inner  House ;  and  it  seems  a  fair  inference,  that,  as  the  fact 
0  rf  ^^^^  ^'  ^  stamp  waa  thus  directlv  brought  under  the  notice  of  the 
^Brt,apdas,  notwithstanding,  not  only  did  the  judges  not  refuse  to  look  at 
^^uing,  but  adjudicated  on  it,  and  sustained  it  as  valid,  they  were  satisfied 
*  stamp  was  not  necessary. 

A  Reader. 


jjP^  last  number  must  have  frightened  a  good  many  legal  practitioners  out  of 

^m'  l^'^pfi^ty.     The  reasoning  by  which  the  conclusion  is  come  to,  that 

f J  *J^ta  do  require  a  stamp,  is  apparently  logical ;  and  the  consequences,  if 

doctrine  be  sound,  might  in  many  cases  be  troublesome.    But  can  it  be, 
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that  the  almoet  uniyenal  practice  of  the  profession,  both  in  Engknd  and  Scot- 
land, and  the  sanction  given  to  that  practice  by  the  Commissioners  of  InUnd 
Revenue  themselves,  in  holding  a  testament  of  moveables  to  be  free  from  stamp 
duty,  have  nothing  but  the  frail  foundation  of  a  eommunia  error  to  stand  Qpo&! 
Let  us  see. 

In  the  first  place,  It  is  to  be  observed,  that  the  Stamp  Acts  are  not  framed  npoa 
the  principle  of  subjecting  to  pajrment  of  duty  every  tpriitM  which  a  loaii  cr 
woman  may  have  occasion  to  sign  in  the  course  of  his  or  her  lifetime.  On  the 
contrary,  the  Acts  granting  the  stamp  duties  dedare,  that  they  shall  be  lened 
**  for  and  in  respect  of  the  several  instruments,  matters,  and  things  mentioaedisd 
described  in  the  schedules  thereunto  annexed.**  The  Acts  proceed  on  the  plan  or 
princ^le  of  enumerating  or  specifying  the  various  kinds  of  writings  to  which  tbi 
duties  are  to  attach  ;  and  confessedly,  in  order  to  substantiate  an  objecinQt* 
any  particular  writing  as  unstamped,  it  must  be  shown  to  be  clearly  one  of  tixtt 
mentioned  and  described  in  the  Acts  or  relative  schedules.  Now,  a  will  a 
testament  is  certainly  not  named  in  any  of  the  Acts  as  an  instrument,  matter 
or  thing  liable  to  stamp  duty ;  and  as  certainly,  some  of  the  instruments  oodtf 
which  the  writer  in  the  Journal  attempts  to  bring  them,— e.^.,  asdgnationff 
assignment,  conveyance,  and  disposition, — do  not,  in  their  ordinary  ineani^ 
comprehend  a  latter  will  or  testament.  These  are  all  instruments  baring  te 
their  object  the  transfer  of  property,  or  of  some  right  or  interest  in  propet^ 
inter  vwos^  whatever  different  forms  oi  expression  they  may  use  for  the  acooe- 
plishment  of  that  purpose.  A  testament,  on  the  other  hand,  as  defined  by  Mr 
Erskine  (iii.»  9,  5),  is  "  a  declaration  of  what  a  person  wills  to  be  done  with  bo 
estate  after  his  death,*'  including  properly  the  nomination  of  execaton  f^ 
carrying  out  that  will.  The  common  acceptation  of  the  word  "  aettlemeot, 
or  even  the  definition  of  it  given  in  the  Stamp  Act  of  1815,  might,  withoot  sbj 
violence  of  construction,  be  in  many  cases,  though  not  in  all,  applied  toa  «» 
or  testament ;  but  then  all  testamentary  writings,  and  dispositions  mcrtit  cam, 
are  expressly  exempted  from  the  ad  valarein  duties  thereby  imposed  Qp<>3 
settlements.  The  most  general  of  these  terms,  convey akce,  though  it  tu^ 
be,  and  sometimes  is,  stretched  so  as  to  include  devises  of  real  or  penoaa 
estate,  is  in  its  usual  meaning  limited  to  written  instruments  intended  to  canf 
over  property  from  one  person,  the  granter,  to  another  x>arty,  the  giantrt. 
both  of  tnem  parties  to  the  deed.  Prima  faeiey  a  will  or  testament  is  neith^ 
an  assignation,  a  disposition,  nor  a  conveyance.  But  then,  the  schedule  b^^ 
term  more  comprehensive  still :  **  Deed  of  any  kind  whatever,  not  othavvj^ 
charged  in  tkia  echedule,  nor  expressly  exempted  from  aU  stamp  duty,  L.1, 1^. 
This  is  really  the  pinching  expression,  and  the  embarrassment  arising  ho^^ 
is  by  no  means  lessened  by  the  difficidty  of  finding  anywhere  a  precise  defioi* 
tion  of  the  meaning  of  the  word  ^^  deed,"  under  all  its  aspects.  The  idea^tbit 
a  written  instrument,  which  would  otherwise  be  a  deed,  ceases  to  be  such  wbea 
the  clause  of  registration  has  been  omitted,  is  indefensible;  although  "agi«^ 
ments  "  which  have  been  treated  in  that  way,  may  have  the  benefit  of  a  \o^ 
rate  than  the  general  deed  duty  of  358.  It  is  a  mistske,  however,  to  sapi^ 
that  "  all  agreements,  of  whatever  value,  are  now  required  to  be  put  on  hau* 
crown  stamps.  *'  The  Acts  reducing  the  duty  on  agreements  without  any  claai^ 
of  regbtration  from  20b.  to  2s.  6d.,  retain  the  words,  *'  where  the  matter  there- 
of shall  be  of  the  value  of  L.20  or  upwards.*'  There  is  not,  so  far  sslba^ 
noticed,  any  express  exemption  from  all  stamp  duty  of  agreements  where  ^m 
subject-matter  is  under  that  value.  Yet,  if  the  word  "  deed"  is  to  be  belfl  «* 
descriptive  of  any  legal  instrument  whereby  a  right  is  conferred  or  obligation 
imposed,  then,  upon  a  rigid  construction  of  the  Stamp  Acts,  agreements  of  tlie 
lower  value,  whether  with  or  without  a  clause  of  registration,  would  be  8iibjf<j^ 
to  the  higher  rate  of  duty,  while  the  more  important  agreements,  without  sueo 
a  clause,  would  not  pay  a* tithe  of  it.  The  suegestion,  that  a  written  instniD^^ 
is  a  deed,  or  not  a  deed,  according  as  it  has  or  has  not  a  testing  clause,  ia  equa/n 
unsatisfactory  i  for,  in  that  view,  an  instrument  written  by  another  p^f^ 
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.ji  the  gnuiter»  mnd  therefore  inTalid  nnlen  -clenched  with  a  testing  clause, 
nld  require  a  stamp ;  while  the  same  instrument,  holograph  of  the  granter, 
A  therefore  Talid  without  a  testing  clause,  would  not  require  a  stamp.  Then, 
Mb)  aa  to  the  matter  of  deeds,  it  has  been  repeatedlj  decided  that  a  writing 
sMfc  importa  a  mere  acknowledgment  of  debt,  but  which  does  not,  like  a 
md  er  bill,  express  the  obligation  incumbent  upon  the  granter,  in  either  case, 
JW  the  debt,  requires  no  stamp,  and  consequently  is  not  a  deed  in  the  sense 
lb  Stamp  Acts.  To  bring  a  writing  within  the  scope  of  these  Acts  as  a 
1^  therefore,  something  more  seems  requisite  than  that  it  should  be  executed 
waj,  and  expressed  in  such  terms,  as  to  be  productive  merely  of 


#iD  legal  li^ts  or  obli^tions ;  though  it  is  this  circumstance  which  always, 
fJMt  cMubt,  is  the  occasion  of  the  question  being  raised,  whether  such  or  such 
jMini  fit  does  or  does  not  need  to  be  stamped.  What  may  be  the  true  differ- 
&  quality  of  a  deed,  I  shall  not  pretend  to  determine.  One  feature,  how- 
^eannot  be  passed  over,  and  I  adopt  it  from  the  article  in  your  Journal. 
wAtiskg  which  lays  claim  to  this  character,  should  be  one  denoting  a  com- 
-^  ocf  on  the  part  of  the  maker.  A  latter  will  or  testament  does  not  satisfy 
mdition.  It  is  ambulatory  during  the  granter's  life,  and  does  not  take 
until  confirmed  by  his  dying  without  having  revoked  it.  It  is  thus 
dilTerent  in  its  nature  from  those  writings  which  are  meant  to  operate  so 
m  executed  and  delivered,  and  is,  in  fact,  rather  an  expression  of  intention 
of  a  finished  act.  Though  signed,  sealed,  and  delivered,  it  may  be  recon- 
\  TCTiBed,  remodelled,  or  altogether  extin^ubhed  by  the  granter,  while 
It  may,  indeed,  become  efficacious  by  his  death ;  but  the  statutes  impose 
dut^  upon  VuU  act.  On  this  plea,  then,  latter  wills  and  testaments 
ponutted  to  ride  off  *'  free  from  stamp  duty."  Dispositions  of  move- 
triis  eausOt  with  power  of  revocation  expressed  or  implied,  may  perhaps 
right  to  follow  m  their  train.  Dispositions  of  heritage,  even  when 
iMorfts  causa,  must  be  in  form  alienations  de  preunti ;  and  therefore 
„  Seotland,  written  upon  stamped  paper. 

le  ambulatory  character  of  wills  affords  at  least  a  strong  reason  why  they 
dhe  free  of  stamp  duty.  It  is  of  importance  that  a  man  should  have  the 
flKrtanity  of  reconsidering  from  time  to  time  any  settlement  of  his  worldly 
{In  which  he  may  have  made,  and  to  tax  him  on  every  such  occasion  would 
^preaslTe. — I  am,  etc., 

S.  D. 


K  writer  of  the  very  ingenious  article  bearing  this  title,  in  your  Journal  of 

a  month,  considers  that  the  exemption  of  latter  wills  and  testaments  from 

mp  daty  is  a  privileffe  not  conferred  on  them  by  statute,  but  has  arisen  solely 

the  course  of  professional  practice,  without  any  good  assignable  reason. 

oreover,  he  complains  that  while,  on  the  one  hand,  moveable  property,  no 

Uier  how  great  its  amount,  can  be  conveyed  mortU  catua  free  from  duty, 

4,  on  the  other  hand,  heritable  jiropertjr,  no  matter  how  trifling  its  value, 

juiot  be  so  transferred  without  being  subjected  to  a  tax. 

la  arriving  at  this  conclusion,  it  strikes  me  that  the  writer  has  directed  his 

itention  exclusively  to  the  first  head  of  the  schedule  appended  to  the  Act  65 

eo.  Ili.fC.  184;  otherwise,  not  only  would  he  have  discovered  that  Oovem- 

lent  exacted  a  duty  in  respect  of  the  matter  affected  by  these  deeds,  which  is 

all  ralne  for  the  so-called  privilege  of  exemption,  but,  as  regards  the  duty 

poo  the  transfereuce  of  property  moriis  caiMo,  so  far  from  liberality  being 

(own  to  moveables,  the  immunity  from  duty  is  all  in  favour  of  heritage. 

Looking  at  the  schedule  of  duties  to  which  the  Stamp  Act  refers,  it  will  be 
Akserved  as  divided  into  three  heads,  viz. : — 1st,  Duties  on  deeds  in  general, 
'and  on  other  instruments,  mattere  and  thinge  not  faUing  under  either  of  the 
Allowing  heads;  **  2d,  Duties  on  law  proceedings;  and  Sd,  Duties  on  probates 
af  wills,  confirmations  of  testaments,  inventories  to  be  exhibited  in  commissary 
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courts,  etc.  Under  the  first  head,  we  do  not  find  wills  or  testaments  enUied 
in  the  table  in  their  alphabetical  order,  and  when  mention  is  made  of  tbem^it 
is  only  as  exemptions  under  other  deeds,  to  which  they  might  be  presomfKl  to 
belonff, — ^in  short,  they  are  not  specifically  stated  to  be  subject  to  duty.  Now. 
as  wills  and  testaments  were  deeds  of  erery-dav  occurrence,  and  of  the  highest 
importance,  the  question  naturally  arises,  Why  are  they  not  entered  in  tbh 
head,  as  subject  to  duty  ?  Do  they  form  any  of  the  matters  or  things  fallio^^ 
under  the  other  heads  of  the  schedule?  for,  if  so,  the  reason  of  exemption b 
expressed  and  obvious.  On  considering  head  third,  I  think  it  will  at  once  be 
allowed  that  wills  and  testaments  are  virtually  subjected  to  duty  under  it 
They  may  not  nominally  be  so,  but  the  "  matters  and  things**  which  they  settle. 
convey,  or  dispose  of,  most  undeniably  are,  so  soon  as  the  deeds  are  pat  is 
operation. 

It  will  be  observed,  that  the  method  employed  in  imposing  duties  on  dispos- 
tions,  convejrances,  or  settlements  inter  vivos,  is  by  a  certain  ad  vahrm  ratt^ 
fixed  according  to  the  expressed  value  or  amount  of  the  property  therebr  ark 
Yeyed  or  settled.  This  method  is  quite  practicable  where  the  value  or  amoot: 
is  expressed,  or  can  be  otherwise  ascertained  ;  but  in  the  case  of  wills  and  tei- 
taments,  which  are  not  to  take  effect  until  the  death  of  the  granter,  the  difr 
culty  or  impossibility,  not  to  say  anything  of  the  inexpediency,  of  attempti!| 
to  fix  the  value  of  the  property  conveyed  or  settled  at  the  time  of  the  executiit 
of  the  deeds,  naturally  necessitated  some  other  means  of  imposing  a  duty  upa' 
them.  This  was  effected  by  causing  the  executors  to  give  up,  upon  oath,  0 
inventory  of  the  grantor's  estate,  as  relative  to  the  will  or  testament  ooDTevins 
it,  upon  which  inventory  a  specific  ad  valorem  duty  is  payable,  in  respect jsf 
the  property  so  conveyed  or  settled.  The  will  or  testament  is  thus  virtuailj 
taxed  whenever  it  comes  into  operation ;  and  to  impose  any  duty  while  the 
granter  is  in  life,  would  be  subjecting  the  deed  to  a  double  duty. 

With  regard  to  dispositions  of  heritage  mortis  causa,  I  hold  that  they  cat 
only  be  subjected  to  the  simple  35s.  deed  stamp,  because  they  do  not  fall  qq^^ 
either  the  second  or  third  heads  of  the  scheidule,  and,  by  the  first,  they  iX 
specially  exempted  from  ad  valorem  duties.  For  what  reason  heritage  w* 
allowed  to  escape  so  freely,  is  indeed  a  matter  for  speculation  :  perhaps  it  w» 
in  consideration  of  the  difficulties  attached  to  its  transmission  inter  0»<* 
However,  be  the  reason  as  it  may,  heritage  has  always  been  a  favoured  rigl^f 
as  is  sufficiently  evinced  by  the  statute  itself,  which  exempts  it,  unless  wbtf 
directed  to  be  sold,  from  legacy  tax  1 

In  conclusion,  I  heartily  concur  with  the  writer,  when  he  says,  "  It  ib  nnfsir 
to  place  the  burden  on  any  class  of  deeds  and  persons  ;*'  and  I  ask  him  (assnO' 
ing  his  nmile  of  the  miliionnaire)  how  lies  the  burden  under  the  statute,  vbei 
the  proprietor  of  land  to  the  value  of  a  million  pounds  may  transfer  that  kv 
to  his  heir,  after  his  own  death,  upon  payment  to  Government  of  a  duty  of  S^ 
while  he  who  holds  the  like  value  of  moveable  property,  and  transfers  it  ^ 
his  executors,  must  pay  through  them  a  duty  of  L.  16,000 1 

0.  ^' 


THE  TORBANEHILL  CASE. 

In  the  number  of  the  Journal  for  November  1857,  in  the  article  on  the  U* 
Fraud  on  Contracts,  after  urging  that  there  is  no  duty  of  disclosure  incumbent 
a  seller  or  a  landlord  in  relation  to  a  contract  where  the  means  of  knowledge 
equally  open  to  both  parties,  and  a  fortiori  where  the  party  in  ignorance 
better  means  of  information,  the  writer  of  the  article  proceeds  to  obserre  (f 
621),  that  in  the  cases  of  Gillespie  v,  Russel  and  Son,  <<  the  tenants  under 
mineral  lease  found  among  the  minerals  a  coal,  or  other  mineral  closely  reser 
bling  coal,  of  very  ereat  value ;  and  it  was  alleged  by  the  landlord,  thatpre^f^ 
to  entering  on  the  lease,  they  knew  or  had  good  reason  to  believe  that  vm 
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lUDCT&I  was  in  the  lands,  and  it  was  pleaded  that  they  were  bound  in  law  to 
ommtmicate  that  knowledge  to  the  landlord.  The  judgments  in  the  case 
^pear  to  go  thelength,  at  least,  of  holding  that  the  tenants  were  under  no  such 
luty  of  disclosure." 

This,  however,  was  not  the  argument  maintained  bjr  the  proprietors,  who 
MTC  Dowhere,  and  at  no  time,  maintained  that  there  was  any  duty  of  disclosure 
Bombent  on  the  intending  tenants.  On  the  contrary,  the  proprietors  have, 
uoB^hoat  the  whole  discussions,  fairly  acknowledged  that  the  opposite  con- 
ing parties  were  under  no  obligation  to  instruct  them.  What  they  have 
I  aloog  maintained  is,  that  the  intending  tenants  were  not  entitled  to  deceive 
entrap  the  proprietors  by  false  and  fraudulent  representations ;  and  that 
It  becanse  the  tenants  were  under  no  obligation  of  disclosure,  they  were  all  the 
)re  boand  not  to  deceive  or  mislead  the  proprietors,  by  direct  representations 
inded  on  direct  or  deliberate  falsehood. 

More  particularly,  the  proprietors  averred  these  three  things: — 1.  That  they 
9«  deceived  by  the  tenants'  representations ;  2.  That  these  representations 
w  false,  and  were  known  to  be  false,  by  the  tenants  when  they  made  them  ; 
d  3.  That  they  were  made  fraudulently,  and  of  set  purpose  to  deceive,  and  to 
iBce  the  proprietors  to  accept  of  a  fixed  and  totally  inadequate  rent  and  lord- 
ip,  in  place  of  a  fair  share  of  the  produce  of  the  minerals. 
»  will  thus  be  seen  how  entirely  diflTerent  the  pleadings  in  the  case  of  Gillespie 
wuael  and  Son  are  from  what  is  assumed  in  the  article  in  question. 

The  PuasuER's  Agent. 


f ngliBJi  CaaeB. 


oiLL  OF  Exchange. — MarHed  Woman — Separate  Estate. — A  bill  of  exchange 
B  orairn  in  favour  of  a  married  woman  by  the  trustee  under  her  marriage- 
dement  (then  in  Australia),  and  intercepted  by  her  husband,  who  adhibited 
r  i^me  to  it,  added  his  own,  and  offered  it  to  defendant  Prince  to  discount. 
^  V?  ^^^  ^^  ^  ^^®  bankers,  got  it  discounted,  and  paid  over  the  money  to  the 
i^band,  who  then  absconded.  On  discovery  of  the  fraud,  the  bankers  re- 
^^red  the  amount  from  Prince,  who  in  turn  raised  an  action  against  the  ac- 
P^Ts.  The  lady  then  filed  a  bill  for  an  injunction  against  the  action,  and 
'  ^  oi^er  against  the  acceptors,  directing  them  to  pav  the  amount  on  her 
Pjrate  receipt.  The  Court  of  Appeal,  reversing  the  decision  of  the  M.  R., 
-*^  that  B,  being  a  purchaser  for  valuable  consideration,  and  a  bond  fide  holder, 
^  the  person  legally  entitled,  and  that  a  court  of  equity  would  not  interfere 
<i«eat  that  title  where  there  was  no  notice  of  the  equities  afifecting  the  in- 
^natnt.  Whether  or  not  the  fact  of  a  bill  being  drawn  in  favour  of  a  married 
^^^^^^  was  in  itself  notice,  was  immaterial ;  because  the  defendant  Prince,  in 
^^er  to  his  inquiries,  had  been  told  by  the  husband  that  the  lady's  signature 
^her  genuine  handwriting.— (Dawson  v.  Prince,  30  L.  T.  Rep.  237.) 
ttATiso. — Sea^shore. — The  appellant,  who  was  owner  and  lessee  of  the  tolls 
*  Pjer  at  Great  Yarmouth,  was  rated  for  the  poor  in  respect  thereof.  The 
«estion  was,  what  portion  of  the  pier  could  be  said  to  be  in  the  parish.  Lord 
*°H>bell,  C.  J.— « I  am  of  opinion  that  the  part  of  the  pier  above  high- water 
*J^  IS  clearlv  within  the  parish,  and  that  m  respect  of  that  the  appellant  is 
•«able.  Indeed,  that  is  admitted  ;  but  there  are  two  other  parts  of  the  pier 
^  ^pute,  the  part  between  high  and  low- water  mark,  and  the  part  below  low- 
^wrmark.    The  part  below  low- water  mark  is  now  abandoned  by  the  re- 

^OL.  n ^No.  XYII.  MAT  1858.  L  L 
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spondents ;  and  it  is  ^uite  clear  that  it  cannot  be  considered  as  within  the 
parish,  anj  more  than  it  could  if  it  had  been  seven  miles  out  at  sea.  As  to  the 
part  between  high  and  low-water  mark,  it  is  quite  clear  that  the  soil  betiteo 
high  and  low- water  mark  is  in  the  Crown,  and  prima  fade  extraparochiiL  If 
so,  the  onus  lies  on  the  parish,  of  showing  that  it  is  within  the  limits  of  the 
parish,  which  has  not  been  done." — (Reg.  v,  Musson,  90  L.  T.  Rep.  272.) 

Jc7Ri8DiOTioir. — Alien — High  Seas— -Murder.— In  Reg.  «.  Lopes,  80  L  T. 
Rep.  277»  Lopez,  a  foreigner,  was  one  of  the  crew  of  a  British  ship,  and  mtlici- 
ousl y  wounded  another  foreigner  on  board,  on  the  high  seas.  He  was  tiie^  at 
the  Kxeter  assizes ;  and  on  a  case  reserved  for  the  C.  C.  R.,  the  Court  sofltatoeti 
the  jurisdiction.  In  Reg.  v.  Battler,  Id.,  the  prisoner,  a  foreigner,  was  amstei 
at  Hamburffh  by  a  London  detective,  and  taken  on  board  an  English  steamer. 
The  officer  had  no  warrant.  Prisoner  shot  him  while  the  vessel  was  still  in  tbi 
Elbe,  sixty  miles  from  the  sea ;  in  such  oircumstanoes,  that  if  it  had  been  bT» 
Eufflishman  in  an  English  county,  it  would  have  been  murder.  The  ofteer 
died  afterwards,  and  the  prisoner  was  tried  and  convicted  at  the  Central  Cria* 
inal  Court.  The  C.  C.  R.  held  that  the  prisoner  was  rightly  convicted  of  mv* 
der.  Lord  Campbell,  C.  J.,  said, — ^'  With  respect  to  Reg.  v.  Lopez,  we  faaTe  v 
doubt  that  the  onenoe  which  he  committed  was  an  offence  against  the  law  d 
England.  He  was  on  board  an  English  ship,  and  under  the  protection  of  £o^ 
lish  law  at  the  time,  and  therefore  owed  obedience  to  English  law.  The  ofleoe& 
therefore,  which  he  committed  was  against  the  law.  It  is  unnecessary  to  eoM 
upon  a  discussion  of  the  authorities  cited,  to  prove  that  proposition ;  thej  an 
overwhelming.  But  it  is  satisfactory  to  know  that  the  laws  of  America  aodi 
France  in  this  respect  are  the  same  as  our  own."  With  regard  to  the  other  case. 
Reg.  V.  Sattler,  his  lordship  said,  <<  I  think  that  it  is  equally  clear  that  altbon^^ 
the  prisoner  was  a  foreigner,  he  committed  an  offence  against  the  law  of  £r£' 
land.  The  case  states,  that  *  If  the  killing  had  been  ^  an  Engliahman  in  » 
English  county,  it  would  have  been  murder.  The  deceased  had  no  u«fr<is^< 
Here  then  is  a  crime  committed  on  board  an  English  ship,  which  would  baf< 
been  murder  if  the  killing  had  been  by  an  Englishman  in  an  English  count;. 
Under  these  circumstances,  we  think  that  whether  the  detention  of  the  prisootf 
was  lawful  or  unlawful,  he  was  guilty  of  murder,  and  of  an  offence  against  th» 
law  of  England;  for  he  was  on  board  an  English  ship,  which  is  considered t» 
be  ft  part  of  England,  and  was  subject  to  the  law  of  England  ;  he  was  seued  bf 
an  ofnoer,  who  was  an  English  subject,  and  he  shot  that  ofKcer,  not  for  thep^* 
pose  of  making  his  escape^  hut  out  of  revenge  and  malice.  Therefore  the  Centnl 
Criminal  Court  had  jurisdiction." 

Copt  BIGHT. — Agreement  between  Author  and  Publisher. — ^Mr  Charles  B^ 
the  author,  agreed  with  Mr  Bentley  the  publisher,  as  follows : — **  It  is  agrw 
that  the  said  R.  Bentley  shall  publish,  at  his  own  expense  and  risk,  a  vrn^ 
at  present  entitled  Peg  WoffimgUm;  and  after  deducting  from  the  produce  of tte 
sale  thereof,  the  charges  for  printing,  paper,  advertisements,  embelli8hincnt«.3 
any,  and  other  incidental  expenses,  including  the  allowance  of  10  per  cent.  * 
the  gross  amount  of  the  sale  for  commission  and  risk  of  bad  debts,  the  ^rm^ 
remaining  of  every  edition,  that  shall  be  printed  of  the  work,  are  to  be  divides 
into  two  equal  parts,  one  moiety  to  be  paid  to  the  said  Charles  Reade,  and  tbe 
other  moiety  to  belong  to  the  said  Richard  Bentley.  The  books  sold  to  b«  ac- 
counted for  at  the  trade  sale  price,  reckoning  25  copies  at  24,  unless  it^ 
thought  advisable  to  dispose  of  any  copies,  or  of  the  remainder,  at  a  lower  pn*- 
which  is  left  to  the  judgment  and  discretion  of  the  said  Richard  Bentley/  ^ 
precisely  similar  agreement  was  made  with  respect  to  Christie  Johnstone-  T' 
editions  of  these  works  were  issued  ;  and  Mr  Bentley  proposed  issuing  a  thii 
at  28.  Mr  Reade  objected,  and  filed  a  bill,  praying  that  the  joint  sdrentn 
or  partnership,  should  be  declared  at  an  end.  Mr  Bentley  contended  that 
had  been  granted  an  irrevocable  licence  to  print  and  publish.  Wood,  ^  • 
A^W— "  That  Mr  Reade  had  not  so  parted  with  his  interest  in  his  books  to  pi 
elude  him  from  determining  the  arrangement.    In  the  present  case,  he  said,  t 
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agreement  was  siuipljr  that  the  publisher  would  publish  the  work  at  hia  own 
expense  and  risk ;  and  then,  after  deducting  all  expenses  which  were  specifically 
referred  to,  the  profits  remaining  of  every  edition  that  should  be  printed  were 
to  be  dirided  into  equal  parts.  There  were  several  ways  in  which  the  contract 
between  author  and  publisher  had  been  viewed  in  this  and  in  other  cases.  It 
had  been  contended  by  Mr  Reade,  that  this  was  a  case  of  simple  agency.  But  a 
simple  agency  it  could  not  be — at  least,  not  a  mere  agenoy-^but  it  was  a  share 
in  a  risk,  although  the  whole  risk  of  bringing  out  the  work,  of  advertising  and 
printing,  and  so  forth,  was  taken  by  the  publisher.  An  agent  might  be  paid 
out  of  profits,  but  an  ^gent  never  embarked  in  the  risk  of  the  undertaking. 
Then  it  was  said  that  it  had  been  viewed  at  times,  or  might  be— after  disposing 
of  the  aigoment  that  was  attempted  as  to  its  being  an  assignment  of  the  copy- 
right, which  it  was  now  dearly  decided  it  could  not  be — ^it  had  been  viewed 
ptftly  as  a  joint  adventure  and  partly  as  a  licence  to  publish,  which  Mr  Bentley 
contended  was,  from  the  nature  of  the  case,  and  from  the  terms  of  the  agree- 
ment, irrevocable.  Well,  what  would  be  the  course  if  the  publisher  thought 
th&t  no  other  edition  was  called  for  ?  The  publisher  might  say  he  did  not  give 
np  his  right  of  sending  out  to  the  world  at  any  future  period  a  new  edition. 
If  he  aid  decidedly  that  he  would  not  publish  at  all,  there  would  be  less  difii- 
coltv,  and  the  contract  would  be  at  an  end.  If  he  were  undecided,  the  matter 
viight  be  in  a  state  of  suspense  for  months  or  years.  This  was  not  a  situation 
10  which  one  of  the  contracting  parties  ought  to  be  put.  Consequently,  the 
peiiod  of  the  issue  of  a  new  edition  was  that  at  which  the  author  was  entitled 
to  M  account,  and  to  determine  the  arrangement.*' — (Reade  v.  Bentley,  80  L. 
T.  Rep.  269.) 

HAitwAT.-^CTniftie  Frefermee. — The  Cockermouth  and  Workington  Railway 
Company  agreed  to  convey  the  coals  from  the  pits  of  Lord  Lonsdale's  tenants 
It  a  less  rate  than  the  rates  chained  other  coal  proprietore  from  the  same 
station,  in  consideration  of  his  not  making  a  line  for  his  own  use.  Held  to  be 
ui  undue  preference.  Cock  bum,  C-I. — "  I  quite  agree  that  this  Court  hai 
Qitiinated,  if  not  absolutely  decided,  that  a  Company  is  entitled  to  take  into 
^naidention  any  circumstances,  either  of  a  general  or  of  a  local  and  peculiar 
^liAiacter,  in  considering  the  rate  of  charge  which  they  will  impose  upon  any 
particnlar  traffic;  as,  for  instance,  if  a  company  were  to  lay  down  a  rule  that 
tfa  certain  quantity  of  goods  were  brought  to  be  conveyed,  they  would  charge 
Kw  npon  that  certain  quantity  than  they  would  upon  a  less  quantity,  regard 
King  had  to  the  cost  of  working  the  particular  line.  That  would  be  a  very 
■if  ground  upon  which  a  company  might  justify  the  making  a  distinction  be- 
^een  the  two  cases  of  one  man  sending  a  ton  of  goods  at  a  time,  and  the  other 
vbo  sent  one  cwt.  or  less.  So,  also,  if  the  company  make  a  distinction  between 
^fnninal  traffic  and  intermediate  traffic,  where  there  may  be  very  fair  and  suffi- 
^ent  reasons,  aa,  for  instance,  in  respect  of  terminal  traffic,  where  there  may 
be  competition  with  another  railway;  and  with  reference  to  terminal  traffic,  as 
distinguished  from  intermediate  traffic,  it  may  be  that  there  being  so  much 
^ore,  they  can  afibrd  to  carry  the  goods  over  the  whole  line  cheaper,  or  pro- 
portionably  so,  than  they  can  over  an  intermediate  part  of  the  line.  But  those 
>re  all  cases  in  which  the  general  public  is  treated  with  perfect  e<|uality; 
uthongh,  where  individual  members  of  the  public  happen  to  be  travelhng  be- 
tween one  place  and  another,  there  may  be  something  in  the  reasons  to  which 
1  have  referred  that  would  import  what  would  be  an  apparent,  but  which,  in 
point  of  fact,  is  not  a  real«  injustice.  But  that  is  a  very  different  thing  from 
^«  present  caae.  Here,  these  are  coUieries  ntuate  in  the  same  locality,  and  a 
distinction  is  made  between  them  upon  these  grounds,  that  Lord  Lonsdale  or 
his  tenants  would  otherwise  send  their  coals  b^r  some  other  conveyance,  either 
^y  the  ordinary  mode,  or  by  some  railway  which  Lord  Lonsdale  would  be  in- 
duce! to  construct,  if  the  company  would  not  give  him  this  advantage  over 
ftheia  who  are  competing  with  him  in  the  sale  of  coals.  In  my  o|>inion,  that 
*s  not  a  sufficient  ground.     Whatever  rule  the  company  lay  down,  it  ought  to 
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be  a  rule  applicable  to  all  persons  similarly  drcu instanced." — (Harris  t.  ikt 
Cockermoutn  Railway  Company,  80  L.  T.  Rep.  273.) 

-— «  A  railway  company  charged  a  larger  sum  for  small  parcels  directed 
to  different  individuals,  than  when  they  were  directed,  whether  loose  or  packed 
together,  to  one  person.  Pickford  and  Co.,  the  carriers,  who  collect  parcels  from 
different  persons  and  forward  them  to  their  destination  by  railway,  required  the 
company  to  carry  them,  though  directed  to  different  persons,  at  the  same  nU 
as  if  they  were  packed  in  one  parcel  or  directed  to  the  same  person.  The 
Court  of  Ex.  gaye  judgment  for  the  railway,  inasmuch  as  there  was  nothin)^  o& 
the  parcels  to  show  that  they  were  for  the  same  consignee.  (Baxendide  «. 
East.  Co.  Railway,  dO  L.  T.  Rep.  920.) 

Pilot. — RefuMl  to  Deliver  up  Licence. — In  the  case  of  Reg.  v,  Henry  (30  L.  T. 
Rep.  256),  it  was  decided  that,  under  sect.  852  of  the  17  &  18  Vict.,  c.  104  (The 
Merchant  Shipping  Act  1854),  the  pilotage  authority  by  whom  a  pilot  isap- 

Sointed  has  an  absolute  power,  without  assigning  any  cause,  to  require  bim  W 
eliver  up  his  licence,  and  that  a  refusal  to  comply  renders  him  liable  to  a 
penalty  not  exceeding  L.IO. 

Partnebship. — DS>tar  and  OredOor — Deed  of  Arrangemtni. — This  was  ■. . 
action  on  two  bills  of  exchange  drawn  upon  the  Stanton  Iron  Company,  aiM 
'<  accepted  for  the  Stanton  Iron  Company,  James  Haywood."    In  the  year  184n 
two  gentlemen^  named  Smith,  who  were  partners  as  iron  merchants  at  til 
Stanton  Ironworks,  in  Derbyshire,  became  insolvent;  a  deed  of  compositioi 
was  executed  between  them  and  their  creditors;  by  this  deed  they  conreyed  is 
five  trustees  all  their  property,  upon  trust  as  to  the  joint  estate,  to  posses 
themselves  of  it;  and  upon  further  trusts,  that  they,  the  said  trustee  or  trosteea 
and  their  or  his  assigns,  did  and  should  ''continue  and  carry  on,  under  tht< 
name  and  style  of  the  Stanton  Iron  Company,  the  business  heretofore  carried 
on  by  Messrs  Smith,  in  copartnership  as  afores^d.'*    The  deed  then  cooferrsii 
upon  the  trustees  the  most  extensive  powers,  and  provided  that  out  of  the  gntt' 
income  of  the  business,  the  creditors  should  be  rateably  paid,  and  that  upon  tl» 
debts  being  all  paid  the  rendue  should  belong  to  the  Messrs  Smith.     The  bos* 
ness  was  carriea  on  by  the  acting  trustees  down  to  the  vear  1855  under  ttej 
name  of  the  Stanton  Iron  Company;  towards  the  end  of  that  year  the  plaintV; 
supplied  the  company  with  iron  to  the  extent  of  L.1400  and  upwards,  ftr 
which  he  drew  three  bills  addressed  to  the  Stanton  Iron  Company,  which  watj 
accepted  by  one  of  the  trustees,  thus :  **  Per  procuration,  the  Stanton  InjaJ 
Company,  James  Haywood."    The  Court  of  C.  d.  held  that  the  creditors  w«it, 
liable  on  the  bills  at  the  suit  of  the  drawer.     The  Court  of  Ex.  C.  affirmeli 
the  decision  (diss.  Martin  Bramwell  and  Watson,  B.  B.)      The  grounds  4!^ 
judgment  were  thus  stated  by  Cromnton,  J. : — ^*  This  being  the  nature  of  the 
deed,  it  seems  to  me  perfectly  clear  that  the  trustees,  if  they  stood  alone,  wodi 
form  a  trading  partnership;  and  as  they  do  not  stand  alone,  but  are  repi^eseati- , 
tives  and  agents  of  the  creditors  generally,  and  as  these  last  are  intended  tt 
sliare  in  the  net  profits  of  the  concern  up  to  the  extent  of  their  several  claiai 
on  the  Messrs  Smith,  it  is  equally  clear,  and  stands  on  the  most  undoubted 
law,  as  it  seems  to  me,  that  these  fast  are  partners  as  against  third  persons,  lod 
liable  as  such  to  those  who  supply  the  money  or  goods  by  means  of  which  tbf 
trade  is  carried  on  and  the  profits  earned.    This  familiar  principle  of  law  w» 
applied  by  the  Court  of  Q.  B.,  in  Owen  v.  Body,  5  Ad.  &  £11.  28,  to  a  deed 
not  so  strong  as  the  present,  and  recognised  by  the  Court  of  C.  P.  in  Janes  a 
Whitbread,  11  C.  B.  406,  nor  was  the  principle  itself  disputed  in  the  aigumeat 
before  us.     But  it  was  said  not  to  be  applicable  to  a  case  where  the  net  incoos^ 
was  shared  only  for  the  purpose  of  liquidating  old  debts.    This  seems  to  roe,  si 
regards  third  parties,  an  immaterial  distinction.    If  creditors  take  into  their 
own  hands  the  concern  of  their  debtors  and  carry  it  on  with  a  view  to  profits 
they  are  as  much  receiving  the  profits  of  that  concern  when  they  apply  thtxu 
to  the  paying  off  their  outstanding  claims  as  if,  no  such  existing,  they kad  pur- 
chased the  trade  of  the  insolvent  trader — and  they  ought  to  be  equally  reaJHC- 
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Me  to  the  parties  from  whom  they  procure  goods,  or  whom  they  employ  for 
« purpose  of  making  those  profits.  Nor  can  it  be  said  that  the  trustees  in 
in  case  are  the  trustees  of  the  Smiths  only,  that  they  carry  on  the  business  for 
ma  ooly,  and  that  the  creditors  are  in  the  light  only  of  persons  who  are  ad- 
ndn^  money  to  the  concern  for  the  purpose  of  carrying  it  on,  and  who  are  to 
M^d  from  the  concern,  but  have  no  interest  in  the  rising  or  falling  of  the 
■nis.  This  was  the  view  taken  of  this  deed  cerUlnly  by  the  M.  R.  in  Re 
mStmOon  Iron  Company^  25  L.  J.  42;  but,  with  all  the  respect  which  I  enter- 
afor  that  learned  Judge,  I  am  unable  to  agree  with  it.  The  trustees  seem 
ae  manifestly  the  representatiTes  of  the  creditors;  they  act  for  tiiem  and 
ser  their  control,  and  the  trust  for  the  Messrs  Smith  is  not  concurrent  with 
^enidiog  that  for  the  creditors,  but  ariang  only  when  the  trusts  for  the 
fitors  are  entirely  satisfied,  at  which  time  the  control  also  of  the  creditors 
I  CMse,  and  a  new  state  of  thmgs  begin."— (Hickman  v.  Cox,  30  L.  T. 
^.  279.) 

Mm. — Freight — Bill  of  Lading, — Appeal  from  a  judgment  of  the  Supreme 
art  of  New  South  Wales,  on  a  special  case,  to  the  Privy  Council.  The 
»n  was  brought  by  the  consignees  of  certain  large  shipments  of  goods, 
ttttt  the  owners  of  the  ship  **  Alan  Ker,"  trading  lately  between  Glasgow 
I  the  port  of  Sydney,  New  South  Wales,  for  the  non-delivery  of  those  goods, 
^defendants  admitted  the  receipt  of  the  goods  in  Glasgow,  and  their  con- 
J^  hence  to  Sydney  by  the  **  Alan  Ker/'  under  the  bills  of  lading  after 
Mooed;  but  they  claimed  a  right  to  detain  the  goods  for  the  freight,  which 
^*^  admitted  by  the  plaintiffs  had  in  fact  not  been  paid.  The  question 
^^'  that  right  existed,  under  the  circumstances,  was  submitted  for  the 
po  of  the  Court  by  a  special  case  stated  for  that  purpose.  In  each  of  the 
•w  lading  (there  being  four  sets  for  separate  parcels  of  goods  respectively), 
™pment  was  stated  to  be  by  **  Dickson  and  Company.  The  goods  were 
•»  delirerable  in  three  instances  to  "  Messrs  Kirchener  and  Company"  (the 
wntifls),  or  their  assigns.    In  the  fourth  the  goods  were  deliverable  to  "  order," 

laagns,  and  indorsed  to  the  plaintiffs.  In  each  case  the  freight  is  made  pay- 
^  follows :— «  Freight  for  the  said  goods  to  be  paid  by  the  shippers,^'  at 
y^Q  rates  specified;  and  in  the  margin  of  each  bill  were  the  following  words  : 

freight  payable  one  month  after  sailing,  ship  lost  or  not  lost."  It  was 
^tended  that  there  was  no  contract  for  freight,  but  a  payment  in  lieu  of 
^Sht,  to  be  paid  absolutely  a  month  after  sailing,  whether  freight  was  earned 
JQ>ot;  that  the  contract  was  made  by  the  shipper;    and  that,  therefore, 

tK^Tv^*  nor  consignee  were  liable  m  the  payment.  The  Court  of  New 
>^th  Wales  held  that  there  was  no  lien  on  the  goods,  and  that  the  pluntiflB 
?*  *^*^tled  to  recover  them.  The  Judicial  Committee  of  the  Privy  Council 
J'^ed  the  decision.    "  There  is  no  doubt,"  said  Lord  Wensleydale,  "  about 

tl  ^^  ^  upon  the  subject,  that  for  freight  properly  so  called — ^that  is, 
ir  ine  carriage,  conveyance,  and  delivery  of  goods — the  shipowner  is  entitled 
^  lien  upon  the  cargo,  unless  he  has  entered  into  a  contract  which  is  at 
II^Qce  with  that  lien,  as,  for  instance,  in  cases  that  have  been  cited 
?5'®  the  contract  is  to  pay  after  the  delivery  of  the  cargo,  not  upon 
^u^ery  of  ^^^  cargo.  The  question  in  this  case  resolves  itself  simply 
w  the  construction  of  the  written  document  which  governs  the  con- 
J^^ns  for  the  freight,  and  we  are  to  decide  that  simply  by  reference  to 
^instrument  itself,  without  having  in  this  case  any  evidence  of  the 
m^  ^^  ^^^  ^^^  ^^  Gla^ow,  from  which  port  the  goods  were  shipped, 
ttM  '^F^^  to  which,  whether  the  evidence  was  admissible  or  not,  is  a  matter, 
]^^  which  their  Lordships  are  not  called  upon  to  give  any  opinion.    Our 

y  u  a  Very  simple  one — ^to  look  at  the  different  provisions  of  this  bill  of 
.*^^^&  and  ascertain  whether  in  that  instrument  the  parties  have  stipulated 
1^^  ft  freight,  that  it  would  give  them  a  lien  upon  the  goods.  If  they  bad 
'^resely  stated,  notwithstanding  the  apparently  contradictory  terms  of  this 

'^^mment,  that  freight  was  nevertheless  to  be  paid,  and  that  the  shipowner 
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should  have  a  lien  upon  the  cargo ;  however  difficult  it  might  be  to  reconcile 
that  with  some  of  the  provisions,  that  express  stipulation  would  probablj  pit- 
vail,  notwithstanding  the  great  inconvenience  which  has  been  pointed  oet  a 
the  argument  as  to  such  a  lien  existing,  where  freight  was  to  be  payable  vam 
a  contract  of  an  anterior  date.  We  are  now  to  say  whether,  looking  si  ili 
these  instruments  together,  there  is  any  contract  between  the  parties,  that  ther 
should  be  paid  freight  in  that  sense  that  it  became  a  lien.  Looking  at  tbe 
whole  instrument  together — ^that  the  freight  is  to  be  paid  one  month  after  sail- 
ing, totally  irrespective  of  the  safe  deliverv  of  the  goods,  and  to  be  pud  also  by 
the  shipper,  instead  of  by  the  assignee — ^their  Lordships  are  perfectly  satisfied 
that  in  tnis  instrument  the  word  freight  is  not  used  m  that  sense;  therefoie, 
that  there  is  no  lien  in  this  case  upon  the  cargo,  and  the  judgment  of  theConrt 
below  must  be  affirmed  with  costs.— (How  v,  Kirchener,  30  L.  T.  Rep.  296.; 

Theft. — Bank  Agent — Proof  of  Taking, — Prisoner  was  a  bank  agentftai 
paid  a  salary,  for  which  he  was  bound  to  provide  a  place  for  carrying  on  tfal 
business,  and  the  office  was  attached  to  his  own  house.  The  office  was  fiM 
up  by  the  bank,  and  contained  a  safe  with  duplicate  keys-— one  whereof  «« 
kept  by  the  manager  of  the  bank  at  the  head  office.  It  was  the  duty  of  ' 
prisoner,  when  money  was  paid  in  by  customers,  to  deposit  in  the  safe,  to 
main  till  again  taken  out  for  the  purposes  of  the  bank.  He  furnished  wee! 
accounts,  which  were  au dited  occasional ly .  On  one  of  these  occasions  there  nvitl 
deficiency  discovered  of  L.2000.  At  the  previous  audit  two  years  ago,yi 
accounts  were  correct.  It  was  contended  for  the  prisoner  that  he  wssooti 
clerk  or  servant ;  that  there  was,  under  the  circumstances,  no  such  possesfva 
bjT  the  prisoner,  as  could  be  treated  as  possession  by  the  bank.  The  h^ 
directed  the  jury  to  find  the  prisoner  guilty  of  larceny,  if  they  were  satisfied  tt 
the  whole  of  the  facts  that  any  part  of  the  sum  admitted  to  have  been  iniflf 
propriated  had  at  any  time  during  the  two  years  been  taken  from  the  m 
which,  having  been  received  from  customers,  had  before  such  taking  been  p 
in  the  safe  and  included  in  the  weekly  accounts  furnished  by  the  prisoner. 
was  found  guilty.  The  C.  C.  R.  held  the  conviction  to  be  right ;  the  safe 
the  case,  it  was  remarked,  very  much  resembled  the  till  of  a  shop,  to  which 
shopman  had  access  for  lawful  purposes;  but  if  he  took  anything,  ommofurQ 
he  was  a  thief.— (Reg.  v,  Wright,  30  L.  T.  Rep.  292.) 

Property.  —  Indictment  charged  the  priK>ner,  whilst  servant  U) 

with  having  stolen  certain  monies  of  A.  It  was  proved  that  he  was  servant 
B,  and  the  money  stolen  was  only  in  the  possession  of  A,  as  agent  of  B.  Coi 
viction  affirmed.  The  allegation  that  he  was  servant  to  A  was  unnecesuT 
and  though  the  absolute  property  was  in  one,  other  than  A,  hia  possessioD  H 
a  special  property,  sufficient  to  sustain  the  indictment. — (Reg.  v.  Jenntogs,  ^ 
L.  T.  Rep.  292.) 

False  Pretences. — Misrepresentation^  coupled  with  a  promise.^^Fn 
borrowed  10s.  of  a  woman,  on  the  allegation  that  he  kept  a  shop  at  a  particn 
place,  and  that  she  might  go  home  with  him  until  she  got  a  mtuation.    It  ^ 
untrue  that  he  kept  a  shop,  and  when  he  got  the  money  he  disappeared,   p 
woman  swore  that  she  gave  the  money  on  the  face  of  the  miarepresentatii^ 
The  C.  C.  R.  held  it  was  a  sufficient  false  pretence. — (Reg.  v.  Toxy,  30  L.T* 
Rep.  292.) 

A  person  who  offen  a  L.l  note  as  a  L.5  note,  and  gets  It  changeii^ 

the  fraudulent  misrepresentation,  is  properly  convicted  of  false  pretence^.-* 
(Reg.  V.  Jessop,  80  L.  T.  Rep.  298.) 

Reparation. — Master  and  Servant.'^Two  railway  companies  used  in  comro* 
one  railway  entrance  and  two  sidings  east  and  west  of  the  main  line.  A  p«i^ 
in  the  employ  of  the  one  company,  while  mending  some  waggons  on  tbe  ^^ 
siding,  was  run  into  and  killed  by  a  train  belonging  to  the  other  compaoj  (t^ 
defendants)  and  driven  by  their  servants.  Bom  companies  issued  separate/ 
the  same  rules  to  be  observed  by  their  servants,  as  to  passing  trains,  etc.  Id  *] 
action,  under  Lord  Campbell's  Act  for  Compensation,  by  the  representatiTt^  ^  | 
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deceaaed,  the  jury  foand  that  neither  the  engine-driver,  the  man  at  the 
its,  oor  the  deceased,  were  to  blame ;  but  that  the  rules  were  insufficient, 

the  defendants  gnilty  of  negligence.  A  rule  nisi  having  been  obtained  to 
asde  the  verdict,  it  was  contended  for  the  defendants  that  deceased  was 
uelf  to  blame  in  not  keeping  a  look  out.     Rule  discharged.     Pollok,  C.  B. 

*  I  think  it  being  found  by  the  jury  as  a  fact  there  was  negligence  in  the  de- 
dmts,and  no  negligence  in  any  other  person  whatever,  we  must  give  some  effect 
Uitt  finding,  by  upholding  the  verdict  or  grant  a  new  trial,  and  the  altema- 
(is  not  before  us;  but  the  question  with  which  we  are  dealing  is,  whether 
shall  enter  the  yerdiet  for  the  defendants  ?  I  own  I,  for  one,  upon  this 
row  ground,  and  some  of  my  brothers,  I  believe,  upon  larger  grounds,  are 
^reed  the  rule  intist  be  discharged,  and  the  verdict  should  stand.  I  must 
now  (I  am  speaking  merely  my  own  personal  private  opinion),  I  think  we 
ht  to  be  extremely  cautious  how  we  relax  the  rule  that  was  laid  down  in 
i  Court  originally,  but  which  now  is  undoubtedly  the  law  of  the  land,  with 
pect  to  servants  in  a  common  employ  suffering  by  the  negligence  of  each 
er.  I  believe  there  was  never  a  more  useful  decision,  or  one  of  greater 
cticsl  and  social  importance  in  the  whole  history  of  the  law.  I  believe  it 
I  the  law — I  thoroughly  understood  it  to  be  so  before  attention  was  called 
•t;  for  if  it  had  not  been  so,  we  could  hardly  have  lived  into  the  present 
itnry  without  having  actions  brought  over  ancl  over  again.  No  such  action 
v^  been  brought  before  the  time  when  it  was  proposed  to  make  a  master 
■j*  ui  respect  of  one  servant  for  the  negligence  of  another.  I  think  we 
Pk  to  be  exceedingly  cautious  how  we  allow  what  I  must  say  I  consider  to 
'w  important  benefits  of  that  decision,  to  be  frittered  away  by  nice  distinc- 
••»«  to  be  broken  in  upon  by  the  ingenuity  of  advocates,  or  by  the  verdicts 
2?!f  ■'""**'  ®™*'  *"  present  case,  I  am  by  no  means  prepared  to  say  I 
*iM  have  concurred  in  any  disturbance  of  the  verdict  as  it  stands;  but  there 
■»  It  is  the  verdict  of  the  jury,  upon  which,  I  think,  we  must  act." — (Voee  v. 

•  Unoashire  and  Yorkshire  Railway  Company,  30  L.  T.  Rep.  289.) 

**5«K  Chiqub. — Ihte  Presentation, — Action  on  a  cheque.  Plea — ^that  it  was 
I  presented  in  a  reasonable  time.  The  cheque  was  dated  30th  May  1866, 
^  presented  30th  March  1867 — the  partnership  of  the  drawers  having 
*^»J>lved  in  the  interval  (90th  Jan.  1857),  and  their  account  closed  with 
jbank.  The  Court  of  C.  B.  affirmed  the  rule  of  the  Court  of  Q.  B.  in 
«n«m  w.  Hauksford,  9  Q.  B.  62,  where  Pattison  J.  said,  «*  No  time  less  than 
y^aTs  would  be  unreasonable,  unless  some  loss  were  occasioned  by  the  de- 
;;  — (Uws  V.  Rand.  80  L.  T.  Rep.  286.) 

^«^J«KL,  Agent,  awd  Client. — Compromise. — Two  actions  were  brought 
■^  defendant — one  by  Miss  Brooks  for  breach  of  promise  of  marriage— 
^her  by  her  father  for  the  seduction  of  his  daughter.  Miss  Brooks  had  con- 
|r  •  c^ttueel  in  the  county,  who  wrote  the  defendant  on  the  subject;  but  as 
«  could  not  be  agreed  on,  he  recommended  her  to  an  attorney.  This  per- 
Id  «*'*'  saw,  but  the  proceeding  connected  with  the  action  were  prepared 
"^  office.  At' the  assizes,  when  tne  causes  were  ready  for  trial,  she  and  her 
^cr  told  the  managing-clerk  to  settle  on  the  best  terms  he  could ;  and  terms 
f  **^J^*ted  in  Court,  in  presence  of  the  counsel  she  had  first  consulted,  who 
'  ^^^  junior.  She  afterwards  refused  to  be  bound  thereby,  and  repudiated 
??^nient.  The  Court  ordered  a  new  trial.  PoUok,  C.  B.— -"  A  verdict 
iited  under  an  arrangement  and  a  promise  to  do  some  matter,  cannot  stand, 
J^  •  condition  be  substantially  performed.  The  verdict,  therefore,  must 
i  I'ff^^^^*  ^^^  ^^  think  that  it  ouffht  to  be  with  costs,  to  be  paid  bv  the 
FJJ^u  8  attorney,  who  will  settle  with  his  client  how  far  he  had  authonty  to 
F  ^^t  he  did.  If  he  had  authority,  she  will  pay ;  but  if  he  had  not,  it  is 
^  P^per  that  the  costs  should  be  paid  by  him.  The  rule,  therefore,  will  be 
I'/ute  for  a  new  trial,  with  an  order  that  the  costs  of  the  trial  and  of  this 
rj^^  be  paid  bythe  plaintirs  attorney."— (Brook  s«.  Cox,  30  L.  T.  Rep.  288.) 
•^s^AKCE.— (7ha<5M«<«f  Losses— Broker^Set-qf.— The  executors  of  a  dc- 
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ceased  underwriter  sued  brokers  acting  on  a  del  credere  commission  for  tbe 
balance  of  premiums  which  had  become  due  during  the  lifetime  of  thedeceaseii 
Defendants  claimed  to  deduct  the  loss  on  a  policy  which  had  not  been  adjostei 
till  after  the  party's  death.  The  Court  of  Q.  B.  held  that,  irreBpective  of  as 
express  agreement  or  established  custom,  a  loss  upon  a  polic;^  unadjosted  it 
the  death  of  the  underwriter  was  no  defence  to  an  action  by  lus  executors  k 
premiums  due  to  him  in  his  lifetime.  Lord  Campbell,  G.  J. — "  At  the  time  i 
the  death  or  bankruptcy  of  the  underwriters  there  may  be  risks  on  polida 
underwritten,  which,  it  may  be,  would  not  run  off  for  two  or  three  years;  and 
it  would  be  strange  if  the  personal  representatives  of  the  assignees  could  ui 
recover  the  sum  due  to  them  for  the  premiums  till  upon  a  final  settlementd 
all  dealings  to  which  they  were  parties,  and  the  exact  amount  of  the  sum  to' 
recovered  could  be  ascertained." — (Beckwith  v,  Bullen,  30  L.  T.  Bep.  284.) 

Sdccession  Duties  Act. — The  second  section  of  the  16  and  17  Vict,c;i 
imposes  the  duty  wherever  a  person  becomes  entitled  to  property  upon  the  dei 
of  another,if  the  death  happen  after  the  Act  came  into  operation,  notwithstandf 
that  he  became  entitled  under  a  disposition  made  before  the  Act  came  into  op« 
lion.    A  testator  made  his  will,  leaving  an  estate  to  one  for  life  and  to  the 
fendant  in  remainder,  and  died  before  the  Act.     The  tenant  for  life  came ' 
possession,  and  died  after  the  Act.    The  question  whether  the  reversi 
whose  estate  was  thus  vested  before,  but  who  did  not  come  into  possesaon 
(ifter  the  Act,  is  exempt  from  duty,  was  decided  in  the  negative.    (Att. 
r.  Middleton,  30  L.  T.  Rep.  323.) 

Laroent — Efect  of  Recommendation  to  Mercy  hy  Jury, — T.,  being 
trusted  with  the  custody  of  a  plate  chest,  opened  it  with  a  key  he  procured 
that  purpose,  and  pledged  part  of  its  contents  for  L.200.  He  was  tried  for 
larceny  ;  but,  in  addition  to  the  ordinary  count,  a  special  one  was  framed 
the  4th  section  of  the  Fraudulent  Trustees  Act,  1857  (20  and  21  yict.,e.  J 
which  makes  it  larceny  for  the  bailee  of  any  property  fraudulently  to  take 
convert  the  same  to  his  own  use,  although  he  shall  not  break  bulk  or  other 
determine  the  bailment.  In  the  case  under  discussion,  the  insertion  of  sai 
count  was  wholly  unnecessary,  because  the  prisoner  clearly  had  broken  b< 
and  the  only  question  was,  as  to  whether  the. animus  furandi  coaldbe  establi 
so  as  to  make  the  abstraction  of  the  plate  larcenous.  The  jury  found 
guilty  on  both  counts ;  but  they  recommended  him  to  mercy,  believing—as tl 
stated — that  he  intended  ultimately  to  return  the  property.  This  recom 
ation  induced  the  recorder,  before  whom  the  prisoner  was  tried,  to  state  a 
for  the  opinion  of  the  Court — it  being  urged  by  his  counsel  that  such  a  n 
and  recommendation  amounted  to  a  negation  of  that  intention  to  depriv^e 
owner  permanently  of  the  property  taken,  which  is  essential  to  complete: 
offence  of  larceny.  The  Court  of  Criminal  Appeal,  however,  were  of  opii 
that  the  recommendation  to  mercy  formed  no  part  of  the  verdict,  which  i 
simply  that  of  ^  guilty ;  '*  and  they  remarked,  that  to  read  the  recommenda^ 
as  part  of  the  verdict^  was  to  make  the  whole  insensible.  All  that  the  | 
meant  to  say  was,  that  they  thought  that,  at  some  time  or  other,  and  after 
property  had  been  stolen,  the  prisoner  had  intended,  at  some  future  tine, 
restore  it ;  but,  said  the  Court,  every  thief  who  pledges  stolen  property  hss> 
may  probably  have,  such  an  intention.  The  Court  further  intimated  that  i 
commendation  to  mercy  ought  not  to- induce  the  judge  who  tries  a  prisoner 
state  a  case  for  the  opinion  of  the  Court  for  the  consideration  of  reserved  p<^ 
—(Reg.  r.  Trebilock,  6  W.  R.  281.) 
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I  bapnens  somewhat  eingolarly  that,  while  considerable  dissatis- 
*fim  has  been  felt  for  some  years  past  with  the  manner  of  con- 
'^'^^  Coroners'  inquests  in  EnglanQ)  the  Scotch  public  have  been 
iMoatty  coming  round  to  the  opinion  that  greater  pubUcity  is 
4^>s^  for  the  ends  of  justice,  in  the  corresponding  class  of  cnmi- 
llmv^gationB  here.  We  cannot  well  be  charged  with  anything 
tea  blincTreverence  for  English  law,  or  English  forms  of  procedure ; 
U  we  are  iar  from  wbhing  to  say  that  a  Coroner,  elected  by  the 
^payers^  of  some  petty  village  or  rural  district,  is  likely  to  be 
|tter  qualified  than  our  procurators-fiscal,  for  inquiring  into  cases 
sudden  or  mysterious  aeath.  There  is  not  the  least  necessity  for 
sporting  the  details  of  English  practice  into  our  legal  system, 
^^y  sufficiently  encumbered  with  foreign  technicwties.  We 
^  perfectly  satisfied,  however,  that  without  creating  a  single  new 
fice,  or  adding  in  any  appreciable  degree  to  the  duties  which  our 
l^ij  officials  are  at  present  bound  to  undertake,  it  is  quite  pos- 
bie  to  secure  for  Scotland  the  inestimable  advantages  of  pubUcity 
1  respect  to  the  preliminary  inquiries  into  this  class  of  fatal 
•sualties. 

It  vras  generally  supposed  that  the  enactments  of  the  Scotch 
^gi^ration  Act  (1854)  had  provided  the  means  of  brin^g  all 
^  of  sudden  death  under  suspicious  or  unknown  conditions,  be- 
^  the  proper  authorities ;  and  to  a  certain  extent  this  is  true. 
^/I^mation  of  die  decease  of  all  persons  found  dead,  either  out  of 
^^  or  in  localities  where  they  are  not  personally  known,  must  be 
^^  to  the  procurator-fiscal  of  the  county,  who  is  directed  to  make 
^^  investigation  as  he  may  think  necessary,  and  to  report  the 
H^alt  to  the  district  registrar.  It  must,  however,  be  obvious  that 
".^  provisions  affiird  no  adequate  security  that  a  proper  inquiry 
^'  always  be  instituted.    It  has  been  often  asserted,  ot  late  yean^ 

^01,  n.^iio.  xvm.  ju5b  1858.  u  u 
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by  medical  men  of  the  highest  respectability  and  eminence,  m  pais- 
pnlets,  by  the  newspaper  press  and  their  correspondents,  and  it  is 
within  the  knowledge  of  every  one  who  takes  an  interest  in  public 
matters — that  deaths  do  freqnently  occnr  which  can  only  be  a^ 
counted  for  on  the  supposition  of  suicide,  neglect,  or  foul  play; 
and  yet  the  general  pubhc  never  come  to  hear  anything  about  tbem. 
No  doubt  it  must  be  a  delicate  and  often  a  fruitless  task  to  atterofi 
to  penetrate  the  secrets  of  occult  and  desperate  crime ;  and,  as  anv 
inquiry  by  the  procurators-fiscal  in  Scotland  must  proceed  upon 
the  supposition  of  criminality,  as  the  basis  of  their  interference,  ve 
cannot  wonder  that  these  officials  should  feel  the  responsibility  too 
great  for  them,  except  in  cases  which  occur  in  the  lower  grades  of 
society,  or  where  suspicion  is  so  strong  as  to  amount  to  a  primi 
facie  case  against  an  individual.    The  position  of  finends  and  neigh- 
bours is  even  more  critical.     For  it  must  not  be  forgotten  that,  iu 
two-thirds  at  least  of  all  the  cases  of  suspiciously  sudden  death,  tM 
result  of  an  inquiry  will  go  to  prove  that  no  blame  attaches  to  m\ 
one ;  and  hence  those  who  mignt  be  anxious  to  communicate  sa^ 
picions  of  ill-usage  have  to  consider,  in  the  first  place,  the  cod» 
quences,  as  respects  their  own  reputation  and  interests,  of  giving 
information  which  will  always  be  interpreted  as  a  conveying  a  covert 
imputation  of  criminality,  in  case  the  investigation  should  bring  otil 
nothing  but  the  details  of  some  fatal  accident,  or  death  by  suicide^' 
or  from  some  latent  infirmity.     To  a  medical  man,  indeed,  thi 
consequences  of  taking  a  single  unguarded  step  in  this  directioi 
would  be  utterly  ruinous.     Hence  there  are  few  practitioners  of  anj 
experience  that  cannot  tell  of  more  than  one  fatal  casualty  having 
fallen  under  their  owii  observation,  where  the  magnitude  of  thi 
responsibility,  quite  as  much  as  the  want  of  legal  evidence,  has  d^ 
terred  them  from  coming  forward  to  make  a  public  disclosure  <if 
the  circumstances. 

It  is  obvious  that  the  defects  of  our  Scotch  method  of  inqaest 
arise  mainly  from  the  circumstance  that  we  begin  our  inquiries  at  the 
wrong  end.  Instead  of  calling  on  the  public  prosecutor,  at  this  earlr 
stage,  to  take  a  precognition  as  for  a  charge  of  murder^  the  object 
should  simply  be  to  ascertain  the  cause  of  death  by  means  of  a  publk 
trial  conducted  by  some  neutral  authority.  The  very  mention  rf 
an  investigation  by  the  procurator-fiscal,  under  the  present  state  of 
our  law,  into  the  circumstances  attending  the  decease  of  any  re- 
spectable person,  is  calculated  deeply  to  wound  the  feelings  of  rela- 
tives, and  to  give  rise  to  all  sorts  of  painful  rumours.  Nothing  but 
the  strongest  sense  of  duty  will  therefore  be  likely  to  induce  these 
functionaries  to  interfere,  so  long  as  their  inquiiy  must  wear  the 
form  of  a  quasi-criminal  proceeding.  In  England  a  Coroner's 
inquest  is,  of  course,  regarded  as  a  very  unpleasant  formdity — ^in- 
truding, as  it  does  harshly  enough,  upon  the  sanctity  and  the  deco- 
rum of  domestic  affliction ;  but  we  are  not  awflre  that  ideas  of  a 
more  painful  nature  are  usually  associated  with  this  form  of  inqnir}'. 
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Eeedy  tlie  rery  fact  that  a  public  inqniiy  is  inevitable  in  all  cases 
mjsterioiis  or  accidental  death,  must  tend  to  relieve  the  inquiry 
B  mncb  of  the  opprobriam  of  a  criminal  investigation ;  while  the 
ifict  of  the  Coronei^B  inry,  supposing  the  caase  of  death  to  be 
tfeotaly  would  effectually  counteract  or  allay  any  suspicions  of  a 
Maiy  tendency  that  misht  have  arisen.  Under  tne  English 
tan^  nothing  more  is  implied  in  the  idea  of  an  inquest,  than  that 
Bath  has  occurred^  of  wnich  the  cause  is  not  natiural  (ue.  acdr 
tal  or  homicidal),  or  else  taJenoum  to  the  medical  attendant  of  the 
Msed.  In  either  case,  the  public  have  clearly  an  interest  to 
stain  the  cause  of  a  life  being  lost  to  the  communi^,  and  none 
more  properly  interested  in  discovering  the  truth  of  the  matter 
s  the  friends  of  the  sufferer.  No  blame  can  attach  to  the  Coroner 
interfering  where  no  discretion  is  allowed  to  him,  and  all  parties 
content  to  sabmit  to  the  investigation,  viewing  it  simply  as  an 
)l«iK8ant  necessi^  intended  solely  for  the  safety  of  society,  and 
Mfrotection  of  human  life. 

ue  complaints  to  which  we  have  alluded,  as  prevalent  in  £ng-« 
^nkte  rather  to  the  statue  of  the  Coroner  and  the  administration 
wimoortant  duties,  than  to  the  principle  of  public  inquests.  It 
^  that,  in  some  instances,  these  functionaries  have  caused 
•jTWKse  to  families  by  taking  up  cases  of  death  from  natural 
!*>>  where  there  was  really  no  ground  for  an  inquiry.  Such 
Hact,  of  course,  is  inexcusable ;  out  it  may  be  accounted  for, 
™^ps,  under  the  English  system  of  paying  these  officers  by  fees, 
^  ^ves  them  a  direct  interest  in  interfering  as  often  as  possible. 
iBre  is  reason  also  to  fear  that  the  office  has  fallen,  in  some  towns, 
^the  hands  of  an  inferior  class  of  men.  No  law  reformer  would 
»  to  re-enact  in  this  country  the  scenes  of  the  Rudely  inquest, 
^  Its  presents  of  game  given  and  received,  and  its  amicable  inter- 
^8^  of  compliments  between  the  suspected  murderer  and  the 
Quding  magistrate.  In  America,  also,  we  were  lately  presented 
^  an  example  of  a  Coroner,  in  a  large  city,  assuming  the  functions 
the  public  prosecutor  and  brow-beating  witnesses  with  all  the  zest 

^  J^fferies  or  a  Buller.  On  the  other  hand,  there  can  be  no  doubt 
itt  the  Coroners  for  the  counties  and  larger  towns  in  England  are 
'^  of  the  highest  respectability  and  standing — one  of  uiem,  the 
t^Qt  Coroner  for  Middlesex,  having  been  a  member  of  Parliament 
*  many  years.  We  scarcely  think,  however,  that  any  objection  to 
^  system  could  fairly  be  nosed  amongst  ourselves,  on  the  score  ot 
^  being  any  difficulty  in  finding  men  qualified  to  fill  the  office. 

^  ,&ct,  we  see  no  reason  why  the  duties  of  Coroner  in  Scotch 
^nties  should  not  continue  to  be  discharged,  as  they  have  hitherto 
^)  though  to  a  too  limited  extent,  by  the  procurator*fiscal  as  repre- 
^^rig  the  Sherifil  The  manner  of  the  investigation,  we  hold  to  be 
^^paratively  of  small  importance.  We  must  confess  to  a  partiality 
♦?  ^^®  system  of  inquest  by  a  jury,  and  tliere  can  be  no  doubt 
^^^  this  method  has  worked  admirably  in  the  sister  kingdom.     But 
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tbe  easedce  of  the  contemplated  refonn,  by  whatever  machiaery  it 
Tui^t  be  carried  out,  would  be  limited  to  two  points,    itrst,  We 
would  deprive  the  procurator-fiscal  of  all  arbitrary  discretion  in  tke 
matter  ox  profiecuting  or  refusing  to  prosecute  such  inqniriefl,  and 
oblige  him,  under  suitable  penaltieff,  to  hold  a  court  of  inquest  apon 
receiving  a  written  intimation  from  any  qualified  medical  pncti- 
tioner  stating  that  so  and  so  had  died  suddenly,  and  that  the  cause 
of  death  was  unascertained,  or  on  receiving  an  equivalent  representa* 
tiou  firom  one  or  more  respectable  householders  in  the  neigbW* 
hood.  S0oondlyn  Means  should  be  taken  to  secure  publicity,  in  eo  iir 
as  consistent  with  decorum  and  with  the  nature  of  uib  inquiry.  Wen 
these  two  elements-^-of  cerUxhttt/  and  publieiiv — once  secured,  the  m 
vestigation  might,  in  other  respects,  safely  be  left  to  take  care  of  itadt 
Only  let  the  public  have  access  to  the  evidence,  and  prosecnton  vil 
be  sure  to  find  out  that  it  is  for  their  interest,  as  well  as  their  d 
to  get  up  their  cases  efficiently.    The  ability  with  which 
investigations  are  conducted  in  our  country  is  well  known ;  the  o 
danger  to  be  apprehended  is  the  chance  of  prosecutors  overlool 
a  case  altogether.    In  throwing  out  these  sugcestions,  we  do  not, 
course,  propose  to  supersede  the  jurisdiction  of  the  Sheriff.    Intk 
Glasgow  poisoning  case,  it  was  emphatically  declared  by  the  OMflt 
to  be  the  duty  of  the  Sheriff,  in  all  cases  of  murder,  to  condnct  tli| 
precognition  of  all  the  important  witnesses.     We  believe  this  Tie^j 
of  the  jurisdiction  of  Sheri&  to  be  in  accordance  with  the  oldest  tiaj 
ditions  of  our  criminal  system.    Indeed,  unless  we  are  much  rm\ 
taken,  the  title  of  Coroner  belonged  to  the  Sheriflb  by  our  an  '^ 
style.    It  is  certain  at  least  that  the  magistrates  of  royal  bn  ^ 
who  exercised  the  functions  of  Sheriffs  within  their  own  towns, 
styled  Coroners,  or  ^*  Crowners,"  in  the  ancient  chartera  of  incoi 
tion.    It  ma^  be  superfluous  to  observe,  therefore,  that  wherever 
poaUmortem  mvestigation  related  to  a  charge  of  murder,  it  would 
the  duty  of  these  magistrates  to  conduct  the  inquiry  personallj, 
they  have  hitherto  been  in  the  practice  of  doing. 

We  daresay  there  are,  among  those  who  are  not  practically  cos* 
▼ersant  with  the  working  of  our  criminal  system,  many  excelM 
people  who  will  maintain  that  there  is  no  need  for  any  changed 
the  Kind  suggested,  and  that  our  system  of  prosecution  by  a  poblii 
officer  supersedes  the  necessity  of  a  public  preUminary  inquiir. 
To  those  who  disbelieve  in  the  possibility  of  cases  of  homicidal  deai^ 
being  overlooked  by  the  authorities,  we  can  only  reply  that  tk 
question  is  one  of  fact,  and  any  lengthened  statement  of  acttfl 
cases  in  which  names  and  dates  must,  for  obvious  reasons,  be  sopi 
}M!essed,  would  be  unsuited  to  the  character  of  this  jonmai.  ^< 
may,  however,  refer  to  a  very  excellent  pamphlet  on  this  subject 
pubhshed  in  1855,  by  a  medical  practitioner,  Mr  James  Cnug<^ 
Katho,  in  which  are  deteiled  a  great  variety  of  cases,  some  of  them  oi 
the  most  startling  description,  which  have  fallen  under  the  obserr'* 
tion  of  the  writer.    The  result  of  his  experience  seems  to  be  that, 
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less  wbete  the  authcwities  are  positively  requested  by  the  rdatives 
a  deceased  pereon  to  investigate  the  cause  of  death,  they  almost 
ifonnly  decline  to  interfere,  no  matter  how  notorious  may  be  the 
spicioDs  of  foul  play,  no  matter  how  deqp  the  interest  of  these 
fTidatiyes  to  stifle  and  elude  inquiry. 

O&e  case  only  of  flagrant  neglect  of  duiy  may  be  referred  to,  be- 
IK  it  tmids  to  illustrate  an  important  branch  of  the  Coroner^s  duty, 
anse  also  the  truth  of  the  story  has  been  publicly  admitted,  and 
aose  the  fact  is  recent,  and  occurred  in  the  metropolis  of  Scotland, 
bin  the  very  shadow  and  precincts  of  the  stronghold  of  justice, 
I  possibly  within  a  stonecast  of  the  official  residence  of  Her 
jeky's  public  Prosecutor.  At  the  monthly  meeting  of  the 
inburgh  County  Prison  Board,  in  April,  a  letter  was  read  from  a 
^te  gentleman,  calling  the  attention  of  the  Board  to  two  separate 
^  of  mutilation^  which  had  recently  occurred  within  thejprison 
Edinbui^,  or  while  the  prisoners  were  in  custody  there.  One  of 
'  cases  had  terminated  fatally,  and  the  form  of  an  inqairy  had,  it 
siBs,  been  gone  through :  but  of  course  nobody  was  to  blame,  and 
>ae|ay  therefore,  had  oeen  taken  to  bring  the  murderer  to  justice, 
^ni  by  mere  accident  that  the  facts  had  come  to  the  knowledge 
^  Alexander,  ^ho  communicated  them  to  the  Board ;  and  no 
^cin  doubt  that,  if  the  secret  had  remained  in  the  keeping  of  the 
wic  officials,  not  the  faintest  echo  of  either  story  would  have 
■ched  the  public  ear.  Of  one  of  the  cases  referred  to  we  know 
'^iog  except  the  statement  in  the  newspapers  that  the  man,  who 
^a  lunatic,  had  his  arm  broken  and  his  shoulder  dislocated ;  but, 
the  highly  respectable  medical  gentlemen  who  officiate  as  surgeons 
^be  police  ofiice  and  the  prison  are  both  certain  that  the  patient 
tt  sound  in  body  and  limb  while  under  their  charge,  and  it  is  equally 
^in  that  he  was  found  to  be  thus  shockingly  injured  on  his  arrival 
'Momingside,  the  presumption  is  that  he  was  maltreated  while  on 
^^  ^ay  fix>m  one  place  to  tne  other.  Surely  there  could  be  no  dif- 
'^ty  in  arriving  at  the  truth  in  such  a  case,  more  especiallv  as  the 
^^  ^'^o^h  a  lunatic,  is  alive,  and  if  not  an  absolute  idiot,  can 
i^bably  state  who  it  was  that  inflicted  the  injuries.  The  other 
^  18  much  worse  than  the  last,  and,  though  no  detailed  account 
r J^  ^^  ^^^^^  published,  we  understand  the  facts  to  be  as  follows, 
ibe  deceased,  who  in  this  case  also  was  insane,  had  be^i  sent  to  the 
^'^n  of  Edinburgh  ;  but  how  far  his  mind  may  have  been  affected 
^  the  time  of  his  committal,  we  have  not  been  able  to  learn.  It 
Spears  that,  after  die  discovery  of  his  unfortunate  condition,  he  was 
P^t  under  the  charge  of  two  other  prisoners,  instead  of  having  a 
turnkey  assigned  to  him,  and  that  next  day  he  was  taken  ill,  and 
^^▼ed  in  haste  to  the  workhouse.  The  cause  of  his  malady  re- 
^^^^  unknown  until  death  had  translated  him  into  the  custody  of 
^^^iB,  it  is  to  be  hoped,  more  merciful  than  his  custodiers  and 
^Uow-piisouers  in  the  Calton  jail.  It  was  then  discovered,  on  an 
^^amination  of  the  body,  that  death  had  been  occasioned  by  his  having 
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sustained  a  severe  fracture  of  the  ribs  while  in  cnsiodj  in  prisonj 
It  will  hardly  be  credited  in  England  that  snch  mischief  ooold  ht 
done  within  the  walls  of  a  public  institution,  and  jet  no  public  inJ 
qoiiy  be  made,  no  rumour  allowed  to  reach  the  public  until  more  thsi* 
a  month  after  the  occurrence.  One  of  the  duties  of  the  Coroner ' 
England  is  to  hold  an  inquest  on  the  bodies  of  all  persons  dying 
prison,  and  the  governor  is  obliged  to  report  such  deaths  to  hi 
Supposing  our  law  had  been  similar,  can  it  oe  doubted  that  an  invi 
tigation  of  this  most  atrocious  case  of  culpable  homicide  before 
magistrate  and  a  public  audience,  would  have  proved  infinitely  mo 
useml  and  more  satisfactorv  to  the  public,  than  the  result  whi 
actually  happened,  and  which  was  that  all  ulterior  inquiry 
stoppd.  by  ITordJr  fh>m  the  Crown  Office  ?  ^ 

There  are  many  other  matters  relating   to  the  investigation 
crime  and  the  preparation  of  medical  evidence,  which,  had  our 
permitted,  we  should  like  to  have  noticed  in  connection  with 
subject.     We  trust  that  enough  has  been  said  to  direct  attention 
the  subject ;  and  we  would  hope  that  the  Lord  Advocate,  among 
many  useful  legal  reforms  wnich  he  has  promised,  will  not  o 
look  that  of  his  own  department,  or  forget  tne  defective  state  of 
law  in  regard  to  criminal  investigations. 


CIVIL  AND  CRIMINAL  JURISDICTION. 

SUSPENSIONS. 

The  existence  in  Scotland  of  two  supreme  courts  of  review^  o^ 
civil,  and  the  other  criminal,  has  created  a  difficulty  with  respect 
suspensions,  which  is  of  frequent  occurrence  in  practice. 

The  right  of  controlling  inferior  judges  is  inherent  in  both 
Court  of  Session  and  High  Court  of  Justiciaiy.    The  form  of  pi 
cess  which  was  formerly  in  common  use  for  this  purpose  was  aav 
cation ;  now  it  is  that  of  suspension— a  form  of  proceeding  of  nu 
extensive  application  than  is  warranted  by  the  definition  given 
the  older  writers. 

Till  very  lately  the  Court  of  Session  was  in  the  practice  of 
recting  all  irregularities  or  excesses  of  authority  whatever; 
down  to  the  beginning  of  the  present  century^  instances  axe  to 
found  of  their  having,  either  themselves  altered  sentences  in  cii] 
nal  matters,  or  of  their  having  advocated  the  processes,  and  remi 
ted  them  to  the  Court  of  Justiciary.^    The  tendency,  howeve 
which  arose  during  the  last  century,  to  limit  the  criminal  jurindii 
tion  of  the  civil  courts,  and  to  confine  them  to  their  proper  spherer 
soon  led  to  a  limitation  of  their  authority,  and  to  a  coirespondin/: 

^  Stair  (writing  in  tbe  17th  century)  describes  the  Court  of  Session  as  the  onl/ 
court  haying  power  to  adrocate  or  suspend  sentences  of  inferior  courts  (Stair,  ir. 
1, 36). 
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£DS]oii  o{  thai  of  the  Court  of  JosUciaiy.  Erskine  confirois  Stair^s 
itrioe  as  to  the  older  practice,  and  adds,  that  <<  since  the  reform- 
{ of  the  Court  of  Justiciary  by  the  Act  1672,  the  commissioners, 
10  apprehended  themselves  to  be  vested  with  as  high  a  jurisdiction 
criminal  matters  as  the  Court  of  Session  are  in  civil,  have  been 
ase  to  advocate  crioiiiial  causes  from  inferior  courts  to  their  own, 
m  wbatever  ground,  without  the  interposition  of  the  Court  of 
•ion"  (Eisk.  i.  3,  27), 

Porawhjie  both  courts  appear  to  have  exercised  a  co-ordinate 
sdiction  in  advocations  and  suspensions  in  matters  criminal.  It 
I  not  long,  however,  before  it  was  discovered  to  be  an  unnecessary 
iplication  to  bring  such  suspensions  to  the  Court  of  Session,  and 
reafter  to  have  them  remitted  to  the  Justiciary  Court,  if  the 
er  were  competent  at  once  to  exercise  powers  of  review.  The 
vt  of  Session  began  to  decline  entertaining  certain  suspensions, 
lit  was  held  to  be  the  court  of  review  in  civil  matters  only,  the 
art  of  Justiciary  being  held  to  be  the  court  of  review  in 
■unal  matters.  From  this  period — no  rules  having  been  given 
wtennine  what  in  the  question  of  jurisdiction  were  civil  matters, 
»what  criminal — there  has  been  often  great  doubt  and  perplexity 
determining  in  which  court  a  suspension  should  be  brought. 
-^U  the  passing  of  the  recent  Court  of  Exchequer  Act  Q9  and 
^  Vict^  c.  56),  the  practitioner  was  sometimes  puzzled  wnich  of 
^  courts  to  select.  Suspensions  of  charges  to  pay  taxes  and 
ter  revenue  duties  (not  being  penalties),  were  competent  only  in 
» Exchequer  Court  (Brough  v.  Stewart,  20th  December  1850, 
D«  408).  The  recent  Act  (sec.  21)  takes  away  any  difficulty  in 
i^i  to  this,  by  transferring  all  such  proceedings  to  the  Court 
Session.  As  they  all  relate  to  matters  which  it  is  now  settled 
t  of  a  civil  character,  there  is  httle  chance  of  any  one  thinking  of 
&ng  such  suspensions  to  the  Court  of  Justiciary. 
The  principle  which  should  rule  the  question  of  civil  or  criminal 
wiction,  as  first  enunciated,  was  very  simple.  In  all  ^*  proper 
ninal"  matters  the  criminal  court  was  to  review,  and  in  all 
P^P^r  civil"  matters,  the  civil  court  was  to  review.  The  diffi- 
%  lay  in  its  application,  it  being  by  no  means  easy  always  to  say 
^  was  criminal  and  what  civil.  Where  the  conclusion  of  an 
^OQ  is  for  payment  of  a  sum  of  money,  the  action  is  in  general 
'^':  But  the  payment  of  a  sum  of  money  is  frequently  made  the 
^ishment  of  an  offence,  and  criminal  matters  are  often  made  the 
^nnd  for  a  demand  of  monev  in  name  of  damages.  Doubts  arose 
'^ch  court  had  the  rjght  of  review  in  these  two  classes  of  cases. 


r-^  kue  u&e  oiiences  m  luiure;,  ine  cnmmai  coun  oau  junsaic- 

^^  I  and  that  where  the  sum  was  demanded  in  privatum  solatium 

^y^  reparation  to  a  private  party),  the  civil  court  had  jurisdiction. 

^^*s  principle  was  mund  to  extend  the  jurisdiction  of  the  Court  of 
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Justiciarj  more  than  was  necesBary.  Actions  prosecuted  m  mdii- 
tarn  publicam  were  therefore  subdivided,  accoraing  to  the  nature  i<f 
the  offence  which  was  to  be  punished.  The  case  of  Campbell  r. 
Young  (24th  February  1835|  13  S.  535)  forms  an  era  in  tbk  d6 
partment  of  kw.  In  an  able  pleading  by  Lord  Ivoiy,  then  coQD:<et 
for  the  suspender^  he  introduces  into  Scottish  law  the  well-bom^ 
division  made  by  ethical  writers  of  offences  into  mala  in  sesd 
mala  prohibita.  So  obvious  a  distinction  came  rapidly  to  be  reco^ 
nised;  and  numerous  decinons  have  since  been  given,  in  which  ii 
has  tacitly  or  expressly  formed  the  ground  of  judgment.  In  thi 
pleading  above  referred  to,  a  malum  in  ae  is  explained  as  that  wbiok 
offends  ^^  not  less  against  the  law  of  Ood  than  against  the  law 
man."  Mala  prokibUa  therefore  ofiend  against  the  law  of  man, 
not  against  the  law  of  God.  Subsequently,  the  word  mabtm  ii 
has  been  frequently  used  as  synonymous  with  an  ^^  offence  at 
mon  law,"  and  malum  prohibtiuinj  with  an  ^'  offence  against 
law,"  or  a  ^'  breach  of  statutory  regulation  f — thus  proceeding  u| 
the  idea  that  everything  evil  in  itself  b  punishable  at  common ' 
if  punishable  at  all. 

It  is  much  to  be  wished,  that  an  important  question  like  that  4 
jurisdiction  had  not  been  made,  in  many  cases,  to  turn  upon  a  &^ 
sion  so  little  capable  of  intelligent  explanation.  Offences  agai 
the  excise  laws  are  among  the  most  commonly  instanced  mok  p 
hibita  ;  and  certainly  they  are  not  prohibited  by  the  common  li 
nor,  in  so  many  words,  by  the  written  law  of  God.  But  the  dif 
ence  between  a  breach  of  the  excise  laws  and  a  breach  of  the 
against  swindling,  seems  to  be  little  moro  than  the  difierence 
tween  cheating  the  state  and  cheating  a  private  individual.  As 
observed  by  Sir  Frederick  Pollock,  in  a  recent  English  case,  ^  It 
difficult  to  distinguish  between  endeavouring  by  concealment 
fraud  to  prevent  that  from  being  paid  whicn  is  necessary  for 
public  service,  and  by  similar  fraud  and  concealment  depriving 
of  her  Majesty's  subjects  of  that  which  is  his  lawful  right  and  i 
(Attorney-Gre'neral  v.  Radloff,  14th  June  1854,  28  Law  Jo 
Exch.  240).  Another  instance  of  malum  prohibitum  frequ 
given,  is  that  of  infringements  of  the  law  for  the  protection  of  salo 
fishings ;  but  it  is  impossible  to  see  in  what  respect  ill^ally  inj"" 
rights  of  property  of  that  description  differs  from  illegally  inj 
otner  rights  of  property.  Lord  Ivory,  to  whose  ingenuity  as  co 
we  aro  perhaps  indebted  for  the  distinction,  afterwards  as  judge  go* 
even  farther  against  it  than  we  are  disposed.  <<  But  what  the  WfJ^ 
dares  to  be  an  offence,"  he  romarks  in  the  case  of  Stevenson  and  iff^ 
(8th  September  1854,  1  Irvine,  612),  <^  thero  must,  in  genfrf,  ^ 
implying  a  defiance  and  infringement  of  the  law,  be  crimin«]it>'>* 
committing."  And  in  regard  to  this  matter  of  game  laws,  it  i^? 
be  subject  of  roasonable  wonder  to  the  unskilled,  to  determine «»? 
poaching  in  water  has  been  held  to  be  a  malum  prohibitum  (Par^"' 
Earl  of  Stair,  12th  January  1852,  J.  Shaw,  532),  and  poaching  oa 
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nd  A  nullum  in  ae  (Eussel  v.  Sprot,  18th  November  1844 ;  2  Bl-oun, 
21).  The  division  of  offences  into  mala  in  ae  and  mala  prohiMixi^ 
a«  however  been  adopted  in  practice,  and  it  is  in  general  not  very 
ifficalt  to  draw. 

In  coQsidering  the  coarse  of  decisions  subsequent  to  the  case  of 
Mipbell  and  Scott,  it  will  be  convenient  to  classify  them  according 
the  principles  they  embody. 

I.  As  a  general  mle,  where  mala  prohibita  are  punishable  by 
euniaiy  penalties,  but  not  by  imprisonment,  except  on  failure  to 
y  the  penalties,  the  Court  of  Session  is  the  proper  court  of 
new. 

In  the  case  of  Campbell  v.  Young,  the  suspender  had  been 
prisoned  under  a  sentence  of  Justices  of  the  Peace  for  an  offence 
ainst  the  Hawkers'  Act  (55  Geo.  III.,  c.  71).  The  offence  libelled 
s  that  of  vending  wares  without  a  license.  The  statutory  penalty 
» the  forfeiture  of  L.IO,  and  for  non-payment  thereof  imprison- 
ait  as  a  common  vagrant.  The  proceedings  in  the  inferior  court 
«« informal,  and  Campbell  brought  a  suspension  in  the  Court  of 
*^n.  The  respondent  pleaded,  inter  alioy  that  it  was  the  Court 
r  Justiciary  which  was  alone  competent  to  interfere,  and  rested  his 

SDJent  strongly  upon  the  use  of  the  word  "  offence"  in  the  statute, 
snspender  answered,  that  the  statutory  offence  was  not  "  malum 
J^  or  in  its  own  natare  of  a  criminal  character,  so  that,  unless  in- 
Wed  to  be  made  so  by  the  statute,  the  Court  of  Session  must  be 
"*petent."  The  Court  of  Session  sustained  their  jurisdiction.  Al- 
^S"  nnanimous  as  to  this,  the  judges  differed  much  in  the 
^nds  for  the  decision.  The  Lord  Ordinary,  Moncrieff,  adopted 
^  aistinction  suggested  by  the  suspender. — "  Here  the  thing  to  be 
'evented  was  not  malum  in  w,  which  the  common  law  could  have 
^^  with  as  crime,"  and  announced  a  ])rinciple  which  has  since 
»n  fully  confirmed,  that,  *'  in  general,  the  nature  of  the  thing  pro- 
ttted  by  special  statute  under  penalties,  should  be  more  regarded 
^  any  particular  word  applied  to  it."  In  the  opinions  of  the 
^^^  House  judges,  the  word  malum  in  se  is  not  mentioned ;  and 
*noagh  they  are  not  very  distinct,  they  appear  to  have  rested  their 
'"gnient  upon  their  right  to  grant  liberation  in  every  case  of  un- 
^^^ted  imprisonment.  The  Lord  Justice-Clerk,  Boyle,  indeed, 
'^ntions  the  words  "  statutory  offence ;"  but  nearly  the  whole  of  his 
r^^^n  would  have  equally  applied  to  a  case  of  illegal  imprison- 
•*Jit  under  a  statute  punishing  mala  in  se. 

^  hi  the  same  year  an  instructive  case  occurred  in  the  Court  of 
'08ticiary(Dunlop  v.  Hart,  20th  June  1835,  13  S.  1173).  Dunlop 
J[*8  prosecuted  by  Hart,  the  Procurator-Fiscal,  before  the  Justices  of 
^  reace,  for  publishing  hand-bills  without  the  printer's  name,  in 
^ntravention  of  the  Act  39  Geo.  III.,  c.  79,  and  having  been  con- 
5;^,  broaght  a  suspension  before  the  Court  of  Justiciary.  Hart 
jected  to  the  competency  of  the  jurisdiction,  and  his  objection  was 

^^l.  n — j^Q^  _xyjjl,  JUKE  1868.  N  N 
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sustained.     The  opinion  of  the  Jnstice-Clerk  proceeded  on  the 
git>and  of  its  being  a  civil  procesSi  and  of  Hart  having  in  reality 

Srosecntedy  not  as  procnrator-fiscal  but  as  a  private  infonDer. 
*he  other  judges,  without  expressly  saying  so,  sanctioned  the  idea 
that  a  malum  prohibituniy  at  all  events  m  the  case  where  the  penalty 
went  to  a  private  informer,  could  mve  rise  only  to  civil  proceedings. 
We  cannot  see  how  it  can  affect  tne  jurisdiction,  into  whose  pocket 
the  penalty  is  paid.  The  penalty  is  eaually  ad  puhlicam  vindicim, 
and  imposed  for  the  purpose  of  repressmg  the  onence,  whether  it  go 
to  the  public  prosecutor  or  not,  as  it  cannot  surely  be  said  in  any 
case  to  be  imposed  in  privatum  solatium  of  the  private  iDformff. 
The  fact  of  the  legislature  extending  the  right  to  prosecute  an  of* 
fence  to  every  one,  proves,  if  it  proves  anything  at  all,  that  the  legisli' 
ture  thought  the  offence  one  which  it  was  more  than  usually  desirabk 
to  repress.  i 

More  than  one  case  has  arisen  in  reference  to  the  laws  relating  il 
the  sale  of  spirits.  That  of  McDonald  v.  Gray  (17th  Feb.  1844,1 
Broun,  107),  is  valuable  as^ving  a  distinct  confirmation  to  the  t«i 
last-mentioned  decisions,  fi  was  the  case  of  an  offence  against  tiie 
Act  6  Geo.  IV.,  c.  80,  committed  by  exposing  spirits  for  sale  with* 
out  a  license.  The  Lord  Justice-Clerk,  Hope,  quoted,  with  apprO' 
bation,  the  opinion  of  Lord  Moncrieff  as  to  mala  in  se  in  CampbeS^ 
case,  and,  the  rest  of  the  Judges  concurring,  the  objection  to  tbtji 
^'urisdiction  of  the  Justiciary  Court  was  sustained.  < 

In  Addison  v.  Stevenson  (22d  July  1848,  Arkley  505)  tbesitf^i 
pender  had  been  convicted  of  selling  drink  at  unseasonable  honrs^ 
violation  of  the  Home  Drummond  Act,  9  Geo.  IV.,  c.  58.  | 
Court  of  Justiciary  sustained  an  objection  to  their  jurisdiction, 
case  of  Gardner  v.  Porter  (17th  Nov.  1856,  ii.  Irvine,  522) 
firms  this  decision.  It  was  a  suspension  of  a  conviction  under 
Forbes  M*Kenzie  Act  (16  and  17  Vict.,  c.  67),  which  had  1 
brought  to  the  Court  of  Justiciary.  A  clause  in  the  act  prori* 
that  offences  against  it  are  to  be  prosecuted  in  the  same  manoel 
as  offences  agamst  the  Home  Drummond  Act ;  and  the  Comioit 
sioners  of  Justiciary  held  their  jurisdiction  excluded.  Kuo)^ 
rous  cases  have  since  occurred  in  the  Court  of  Session,  where  il 
jurisdiction  in  cases  under  the  Forbes  M'Kenzie  Act  has  not  \^ 
disputed.  As  an  example  of  the  application  of  the  principle  t 
another  class  of  mala  prohibiia^  may  be  cited  the  case  of  Camp* 
bell  V.  Stratheam  (22dNov.  1847,  Arkley  386),  where  the  offence 
was  one  created  by  the  Road  Act,  1  and  2  Will.  IV.,  c.  ^^ 
Campbell  had,  it  seems,  been  amusing  himself  with  the  &^ 
of  "long  bowls^  on  the  public  roao.  The  Court  of  o^ 
ciary  held  that  it  had  no  jurisdiction.  The  suspender  had  a  sepa- 
rate plea,  that  authoritv  to  prosecute  having  been  conferred  on  tb* 
procurator-fiscal  as  well  as  the  road  trustees,  showed  that  the  mat- 
ter was  considered  as  criminal.  We  have  already  stated,  that  ^ 
cannot  see  how  it  could  affect  the  jurisdiction  who  prosecuted  i^^ 
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he  fine  or  who  got  it,  and  in  this  case  the  Court  seem  entirely  to 
me  disregarded  the  sf^ial  plea. 

On  the  same  principle  uie  case  of  Park  and  Others  v.  the 
Eari  of  Stahr  (12th  Jan.  1852,  J.  Shaw,  632),  was  decided  by  the 
jout  of  Jnsticiaiy.  The  offence  libelled  was  that  of  killing  a 
vmotij  in  a  river,  without  the  consent  of  the  proprietor  of  the  fish- 
P,  in  contravention  of  the  Solwav  Fishery  Act  (44  Geo.  lEL,  c. 
y)'  The  Justiciary  Court  held  that  they  had  no  jurisdiction  to 
riew  a  conyiction  for  such  an  offence. 

These  form  a  sufficiently  numerous  and  consistent  chain  of  deci* 
ffls  to  leave,  we  consider,  little  doubt  as  to  the  general  principle, 
must,  however,  be  remembered,  that  there  are  many  cases  where 
•cial  clauses  in  statutes  prevent  this  principle  having  operation. 
'  ^**°*ples  may  be  mentioned,  the  Weights  and  Measures  Act,  5 
|<i  6  Will.  IV.,  c.  63,  sec.  38,  and  the  General  Police  Act,  18  and  14 
>ct^  c.  88,  sec,  369,  both  of  which  give  a  privative  jurisdiction  to  the 
•^  of  Josticiaiy  to  review  convictions  for  all  the  offences  against 
^  they  are  directed. 

^^Qgh  the  statutory  offences  of  which  we  have  spoken  above, 
^^^  yarded  in  a  question  of  jurisdiction  as  civil  matters,  to 
['•'Q  ourselves  fix>in  misconception,  we  may  explain,  that  neverthe* 

•  wty  are  not  so  viewed  in  every  question.  Thus,  in  Lawson 
)^^V  (I6th  Feb.  1853,  15  D.  392),  it  was  held,  that  the  penal- 

*  imposed  were  not  civil  debts,  within  the  meaning  of  the 
»»«1  Debt  Act,  5  and  6  Will.  IV.,  c.  70,  and  that  accoidingly,  it 
**  competent  to  imprison  for  non-payment,  even  when  the  amount 
«  below  L.8,  6s.  8d.    And  it  was  decided  by  Lord  Ivory,  that  a 

U'  P^^^^^^^s  under  the  Tweed  Fishings  Act,  was  not  a  civil  suit 
"oft  the  meaning  of  the  Amendment  of  Evidence  Act,  16  Vict., 
,^V  (Stevenson  v.  Scott,  8th  Sept.  1854,  i.  Irvine,  60S).    Parts 

*^J8  Lordship's  opinion  go  much  further,  but  the  case  decides  no 

.'  ^ general,  where  statutes  make  mala  prohibita  punishable 
?  J°*P^8onment  or  other  corporeal  punishment  in  the  first  instance, 
.^r^^tthe  alternative  of  a  pecuniary  penalty,  the  court  of  review 

Tk      ^  ""^  Justiciary. 

>nQ  law  is  here  held  to  make  the  offence  a  criminal  offence.  The 
T^^  was  decided  with  reference  to  the  Act  17  Geo.  HI.,  c.  56,  by 
^!^^  of  Bobertson  r.  Bisset  (21st  May  1829,  7  S.  633) ;  and 
8*ui  more  distinctly,  with  reference  to  the  general  point,  in  the 
^  of  Asbury  v.  Bell  (18th  Feb.  1836,  F.  O),  which  arose  out  of 
ynncaon  under  the  Workmen's  Act,  4  Geo.  IV.,  c.  84.  The 
cm  u^  *^  ^^^^  ^^'^^  ^^  desertion  of  service,  which,  at  common  law, 
^^^  &ve  rise  only  to  a  claim  of  dama^  for  breach  of  contract. 
/y^^  doubt  was  thrown  on  this  principle  in  a  recent  suspension 
^  loung  V.  Townshend,  24th  Nov.  1856,  ii.  Irvine,  525),  but  it  does 
^<>t  appe^.  ^Ijj^^  ^  preceding  decision  had  been  noticea ;  and  there 

^^  another  ground  on  whicn  the  jurisdiction  of  the  Court  of  Jus- 
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ticiary  might,  in  accordance  with  practice,  have  been  held  incompe- 
tent. The  offence  which  could  be  punished  criminally  was  an 
isolated  offence,  occurring  in  the  midst  of  a  statute  (8  Vict.,  c  15), 
containing  civil  provisions  as  to  revenue  matters ;  and  there  has 
always  been  a  great  inclination  not  to  divide  the  jurisdiction  compe- 
tent to  review  convictions  under  any  one  statute. 

III.  Where  mala  in  se  have  been  placed  in  statutes  alon^  with  a 
much  larger  class  of  mah  prohibitOy  and  made  punishable  like  them 
by  pecuniary  penalties,  and  not  by  imprisonment,  except  on  failare 
to  pay  the  penalties ;  and  where  the  prosecution  is  clearly  for  tbe 
statutory  penalty,  and  not  for  punishment  at  conmion  law,  the 
Court  of  Session  is  the  proper  court  of  review. 

This  exception  to  the  general  rules  has  been  introduced  appn, 
rently  to  avoid  the  inconvenience  of  having  a  divided  jurisdiction  to  j 
review  the  convictions  under  one  statute.  An  important  decision,  n 
which  it  was  recognised,  was  that  of  Phillips  v.  Steel  (12th  Januj 
1847,  9  D.  318).  The  suspender  had  been  prosecuted  by  the 
spondent,  the  Procurator-Fiscal,  before  the  magistrates  of  a  bui^ 
for  selling  spirits  during  divine  service  on  Sunday,  keeping  his  hovm 
open  at  unseasonable  hours,  and  not  maintaining  good  order  ani 
rule  therein.  The  complaint  did  not  set  forth  any  statute,  but  thfr 
citation  and  conviction  were  in  terms  of  the  Home  Drummond  Adri 
The  suspender  brought  a  suspension  before  the  Court  of  Sessioi^ 
and  the  respondent  objected,  that  the  prosecution  was  of  a  criminv 
nature.  The  objection  was  repelled.  "  The  respondent,**  said  ho^i 
President  Boyle,  ^^  is  not  entitled  to  say  that  this  is  an  offence  4 
common  law.  It,  no  doubt,  is  so,  but  it  is  not  so  charged  here."] 
Lord  Mackenzie's  opinion  is  to  the  same  effect.  "  The  point  (as 
jurisdiction,  he  says),  therefore,  depends  on  the  nature  of  the  regul 
tion  and  the  punishment."  Ana  Lord  FuUarton  remarked,  thi 
*'  however  criminal  the  facts  were,  it  was  only  as  mala prohibiia 
they  could  be  made  the  subject  of  discussion  in  that  Court  under  tl 
petition."  The  opinions  of  the  Lord  Ordinary  and  of  Lord  Jef 
were  similar.  We  have  thus  a  unanimous  decision,  and  the  doct 
is  also,  to  a  certain  extent,  embodied  in  a  previous  case,  before  tU 
Court  of  Justiciary,  that  of  Somerville  v,  Henman  (1st  June  1844j 
2  Broun,  220).  The  suspender  had  been  convicted  by  the  Justices  a 
Peace  for  contravention  of  the  Act  5  and  6  Vict.,  c.  107,  relatirt 
to  emigration.  Certain  of  the  acts  libelled  against  him  had  been 
clearly  mula  in  sey  but  the  greater  number  were  mala  prohibiia.  The 
Court  were  unanimously  of  opinion  "  that  the  present  case  fell  to  be 
regulated  by  the  preceaents  referred  to,  inasmuch  as  the  petition  and 
complaint  with  wnich  the  proceedings  originated,  was  of  the  nature 
of  a  civil  suit  for  penalties,  and  not  of  a  complaint  for  any  offence 
punishable  crinlinallJ^" 

IV.  It  forms,  in  some  respects,  a  converse  to  the  preceding  prop<^ 
si  tion,  that  there  are  instances  of  mere  nwi/a  prohibiia  punisliab-t 
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y  pecaniaiy  penalty,  but  not  by  imprisonment,  except  on  failure 
)  pay  the  penalty,  having  been  held  to  belong,  in  ttie  matter  of 
insdiction,  to  the  Court  of  Justiciary. , 

This  has  happened  in  the  case  of  convictions  under  the  Day 
^img  Act  (2  and  3  Will.  IV.,  c.  68).  An  objection  to  jurisdic- 
OD  was  stated  in  Russel  v.  Sprot  (18th  November  1844,  2  Broun, 
M).  The  Commissioners  of  Justiciary,  "  looking  to  the  criminal 
laracter  ofthe  proceedings  which  the  statute  was  intended  to  repress, 
id  jadging  especially  from  the  preamble  of  the  Act,  having  expressed 
decided  opinion,"  that  the  objection  was  bad,  it  was  not  pressed, 
leie  is  not  one  of  the  offences  prohibited  by  this  statute,  which  could 
.ve  been  punished  at  common  law ;  and  not  one,  which  the  statute 
ipowers  to  punish  by  imprisonment  in  the  first  instance.  The 
fflainal  nature  of  the  proceedings  can  be  inferred  only  from  this,  that 
mewhat  similar  proceedings  are  punished  criminally  by  the  Night 
Mching  Act.  As  regards  the  preamble  of  the  statute,  the  words 
Ked  on  apparently  are,  that  trespasses  in  pursuit  of  game,  are  some- 
J^  "  attended  by  acts  of  violence  and  intimidation."  If  every  act, 
^b  is  sometimes  attended  by  violence  and  intimidation,  is  to  be 
^  3s  criminal,  our  catalogue  of  crimes  will  be  alarmingly  increased. 
Jiur»sal  practice,  both  before  and  since  this  decision,  confirm  it, 
•*BTer  exceptionable  it  may  be  in  point  of  principle. 

^*  Where  statutes  are  directed  solely  to  the  punishment  of  mala 
[^1  the  fact  of  no  power  being  m*anted  to  imprison,  except  on 
pwe  to  pay  a  pecuniary  penalty,  does  not  render  the  jurisdiction 
^6  Court  of  Session  competent. 

before  the  line  between  the  jurisdiction  of  the  civil  and  criminal 
jj^s  had  been  more  strictly  defined,  it  was  a  common  idea,  that 
flere  a  prosecution  for  a  properly  criminal  act  had  ended  in  a  pecu- 
^  penalty,  the  cause  was  thereby  rendered  civil  (Erskine  I.  iii. 
!)•  Of  course,  it  was  not  di£Bcult  to  see,  that  the  exercise  of  the 
*^tion  of  an  inferior  judge,  in  pronouncing  sentence,  could  in  no 
*y  aiFect  the  nature  of  the  action,  or  the  rights  or  jurisdiction  of 
le  saperior  Courts.  The  question  is  more  difficult  where  the  law 
^^  power  to  pronounce  only  a  civil  sentence,  because  then  it  may 
*  plausibly  argued,  that  it  was  the  intention  of  the  legislature  to 
^^er  the  whole  matter  civil.  Cases  of  this  kind  semom  occur. 
^oere  was  one  in  1828,  in  regard  to  the  statutes  against  Sabbath- 
^ng  (Jobson  v.  Lambert,  29th  Nov.  1828,  7  S.,  p.  83). 
toe  advocators  had  brought  an  action  before  the  Sheriff  against 
?^  ^pondent  for  acts  of  alleged  Sabbath-breaking,  concluding 
^r  pendties  and  for  interdict.  The  statutes  libelled  gave  no  power 
^  Imprison,  unless  as  a  means  of  enforcing  payment.  The  case 
^^  carried  by  advocation  to  the  Court  of  Session.  An  objeo- 
'on  being  taken  to  the  competency,  it  was  argued,  and  avi- 
^ndiitn  made.  On  advising,  the  advocators  stated  their  willing- 
^^^  to  pass  from  the  conclusion  for  penalties.  Lord  President  Hope 
said^<4  g^j^  jf  ^^^  cause  was  originally  criminal,  you  cannot  con- 


284  THE  PBOFJB88ION  AND  CONTEMPLATBD  EBFOBM8.      [im 

vert  It  into  a  civil  process."  Lord  Qillies, — "  The  proper  qnesdon 
is,  whether  this  is  an  action  of  a  criminal  nature.  If  so,  then  we 
have  no  jurisdiction."  The  other  judges  concurred,  and  the  report 
concludes,  "  The  Court,  accordingly,  being  of  opinion  that  the 
action  was  of  a  criminal  nature,  remsed  the  bill  as  incompetent." 
This  case  may  be  held  as  decisive,  more  especially  when  we  consida 
that  the  decision  in  the  case  of  the  Day  Poaching  Act,  alreadr 
mentioned,  proves  conclusively,  that  the  fact  of  no  power  being 
given  to  imprison  in  the  first  mstance,  does  not,  eo  ipsoy  render  the 
jurisdiction  civil. 

We  regret  that  we  have  not  been  able  to  reduce  this  matter  of 
jurisdiction  to  clearer  principles.  But  we  shall  be  content,  if  what 
we  have  written  show,  in  any  degree,  how  desirable  it  is  that  oar 
civil  and  criminal  procedure  should  be  revised  and  consolidated 
into  one  consistent  system.  ^^  For,"  as  Lord  Meadowbank  once  re- 
marked, ^<  there  is  no  such  evil  as  uncertainty  in  the  rights  -^ 
jurisdiction.  It  is  even  beyond  that  of  uncertainty  in  the  la 
which  is  nevertheless  stigmatised  by  the  uncontroverted  maxinv 
pessima  est  servitus  quum  lex  vaga  aut  incerta." 


THE  PROFESSION  AND  CONTEBiPLATED  REFORMS. 

Teub  time  has  come  for  the  profession  to  consider  the  proper  atti* 
tude  to  assume  regarding  those  inroads  on  their  professional  emolu* 
ments  with  which  they  are  threatened.  The  many  recent  changei 
in  the  law  have  already  caused  large  pecuniary  sacrifices  to  Scotdi 
lawyers ;  and  the  whole  tendency  of  events  is  in  the  same  dip^ 
tion.  It  is  now  quite  impossible  to  shut  our  eyes  to  the  necessitji 
or  refuse  to  hear  the  cry  tor  law  reform,  which  rises  on  every  sidei 
It  has  become  absolutely  essential.  The  public  wiU  have  U* 
cheapened  and  simplified  as  far  as  possible ;  and  in  no  department  ii 
the  desire  more  earnestly  or  pertinaciously  pressed,  than  in  tte 
matter  of  titles  to  land.  If  the  lawyers  will  not  efiect  this  for  tb 
people,  they  will  take  it  into  their  own  hands.  Obviously,  it  i< 
much  better  that  a  movement  of  such  vast  importance  should  1m 
intrusted  to  the  guidance  of  skilled  and  experienced  practitioners,  than 
those  rash  and  inconsiderate  empirics,  who,  if  they  had  the  pover, 
would  reduce  everything  to  chaos.  Such  are  the  men  who  wooU 
make  the  transfer  of  land  as  easy  as  the  transfer  of  stock — a  result 
which,  so  long  as  geographical  position  is  as  essential  an  ingredient  of 
property  as  superficial  extent,  can  never  be  attained.  Our  pubb] 
men,  feeling  the  public  pulse,  readily  accede  to  a  movement  it  tf 
impossible  to  withstand.  With  them  law  reform  is  a  favourite  politi- 
cal card.  It  violates  no  party  traditions — ^involves  no  inconvenient 
platform  pledges — and  is  perhaps  the  readiest  of  all  means,  at  the 
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eseot  moment,  of  securing  popular  favour.  Moreover,  we  may 
felj  relj,  that  in  proportion  as  a  party  is  down  in  the  popular 
aky  the  more  earnest  will  be  their  endeavours  to  rise  by  means 
f  the  above  facile  medium.  It  seems,  therefore,  to  be  the 
loper  time  for  the  profession  to  consider  what  policy  they  are, 
t  these  circumstances,  prepared  to  pursue.  We  repeat  the 
nuon  we  have  often  before  expressed,  that  anything  like  or- 
aized  opposition  would  be  hopeless.  Submission  to  inevitable 
alts  is  manifestly  the  best  course  that  can  be  pursued,  when 
3ir  inevitable  character  is  no  longer  doubtful.  But  while  this  is 
doubt  true,  much  may,  at  the  same  time,  be  done  for  our  com- 
m  interests,  by  their  being  firmly,  iairly,  and  properly,  represented, 
surrender  is  a  necessity,  we  are  at  least  bound  to  use  every 
ieavour  to  have  it  effected  on  the  best  terms  which  can  lie 
tained. 

This  duty  has  in  past  years  been  greatly  overlooked  by  the  pro- 
won  in  Scotland.     They  have  been  too  passive.     Their  policy 

•  been  altogether  negative.  They  have  tamely  submitted  to  re- 
"»8»  which  might  have  resulted  very  differently  if  they  had 
icn  more  disposed  to  speak  out  their  real  feelings.  We  hope  that 
« shall  see  no  more  of  this  inactivity.     "  Stand  by  your  order*'  is 

*  of  the  first  maxims  of  every  professional  man — ^and,  in  point  of 
^1  it  is  invariably  acted  on  by  every  class  but  ourselves.  The 
'rgy  are  by  no  means  the  least  violent,  when  the  temporalities  of 
cv  Zion  are  threatened.  Medical  men  are  certain  to  make  them- 
|y«s  heard  on  the  platform,  and  through  the  press,  when  their 
?ht8  and  privileges  are  in  danger.  The  lawyers  only  are  silent 
ffl  indifferent,  when  the  Legislature  thrusts  its  rude  hand  into 
^^  pockets,  and,  in  name  of  thepublic  interest,  deprives  them  of 
many  thousands  per  annum.  Would  any  other  body  have  sub- 
J*^j  without  even  a  grumble,  to  give  up  L.2  5,000  a  year,  as  they 
^in  1838?  Like  Sieir  English  bretnren,  the  Scotch  lawyers 
^Id  make  themselves  heard  on  public  questions,  as  contemplated 
^  *  Ff^fessional  point  of  view.  The  lawyers  of  England,  when- 
^  a  bill  is  introduced  in  the  least  degree  touching  their  profes- 
^^I  interests,  cry  aloud,  and  spare  not.  Their  pomts  of  defence 
!^y  be  few,  and  the  garrison  feeble,  but  the  noise  they  make 
^hteus  off  their  assailants,  or,  at  the  very  worst,  the  resoluteness 
•their  opposition  drives  the  Government  into  a  compromise.  The 
l^calties  and  obstacles  they  interpose,  are  not  overcome,  but 
■eir  opposition  is  "bought  up."  They  resist  till  the  stronger 
*^«r  18  brought  to  their  own  terms ;  and  their  peace  is  purchased 

?f  ^nsiderable  annual  expense  to  the  country. 
^v)f  thig^  the  most  recent  and  remarkable  case,  was  that  of  the 
^'^gUsh  proctors.    The  statute  of  last  Session,  establishing  the  new 
Mmrt  ofProbate,  and  abolishing  the  monopoly  of  the  proctors  (for 
^  ^i  nothing  more),  contains  the  following  singular  section : — 
^«  105.  Whereas  the  fees  or  emoluments  of  the  persons  now 
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ID 


practising  as  proctors  in  the  Courts^  now  exercising  jurisdiction  i 
matters  and  causes  testamentary,  may  be  damaged  by  the  abolition  of 
the  exclusive  rights  and  privileges  which  they  have  hitherto  enjoyed 
as  such  proctors  in  such  Courts :  Be  it  enacted,  that  the  Comnm- 
sioners  of  Her  Majesty's  Treasury,  by  examination  on  oath,  or  otlier- 
wise,  etc.,  may  inquire  into,  ascertam,  and  absolutely  determine  the 
net  annual  amount  of  the  profits  arising  from  the  transaction  of  busi- 
ness by  proctors,  in  matters  and  causes  testamentary,  on  an  average 
of  five  years  immediately  preceding  the  commencement  of  the  Acu 
or  of  such  proportion  of  five  years  as  shall  have  elapsed  since  each 
and  every  such  proctor  was  admitted  to  practise  in  such  Courts; 
and  sliaU  award  to[each  and  every  ettch  proctor  a  sum  of  monevj  fir 
annttal  payment^  during  the  term  of  hie  natural  life^  of  such  anumi 
as  shall  he  equal  in  value  to  one-half  of  the  net  profits  derived  bj 
such  proctOTy  in  respect  of  matters  and  causes  testamentary  upoiJ 
the  said  average  of  five  years  immediately  preceding  the  commencuM 
ment  of  the  Acty  or  of  such  proportion  of  the  said  five  years  as  slufl 
have  elapsed  since  the  admission  of  each  and  every  such  proctor  tt 
practise  in  the  Courts  now  exercising  jurisdiction  in  matters  anl 
causes  testamentary." 

Sec.  106.  Compensation  to  proctors  in  partnership. 

Though  we  have  no  reason  to  believe  that  the  claims  of  the  pro*f 
fession  in  Scotland  will  ever  be  so  favourably  considered,  it  may  hi 
interesting,  at  this  moment,  to  recal  the  grounds  on  which  the  rigH|| 
of  the  proctors  to  compensation  was  founded.     The  abolition  of  ^^ 
testamentary  jurisdiction  of  the  ecclesiastical  courts,  and  its  tram ' 
ence  to  the  new  Court  of  Probate,  in  which  all  solicitors  are  allows 
to  do  business,  did  not  involve  the  professional  extinction  of 
proctors.     On  the  contrary,  they  stiU  retain  a  large  part  of  thei^ 
peculiar  business  in  the  Admiralty  Courts,  Ecclesiastical  Courts,  etc) 
and  all  that  the  Bill  did  was  to  abolish  their  monopoly  in  the  niaiU 
of  obtaining  probate  and  grants  of  administration..   In  return  k 
this,  they  were  made  solicitors  and  attorneys.     There  was,  therefoi^ 
much  force  in  the  remark  of  the  Attorney-General,  in  bringing  in ' ' 
abortive  Bill  of  1855  (which,  like  every  other  measure  on  this  subji 
contained  a  provision  similar  to  the  one  in  the  statute  now  in  force] 
that  ^^  he  believed  that  the  apprehensions  of  loss  of  these  gentl 
men  would  turn  out  to  be  unfounded  ;  and  that,  when  they  emerge 
from  the  shade  of  Doctors  Commons  into  the  light  of  day,  and  es« 
ercised  their  profession  on  a  more  extended  arena,  their  experienoa^ 
skill,  and  sagacity,  would  enable  them  to  compete  successfully  witk 
solicitors  now  practising  their  profession  in  Westminster  Hall.*'    Nc<t 
a  doubt  of  it.    Even,  if  it  were  not  so,  there  are  very  few  professional 
men  who  would  not  be  disposed  to  retire  from  business,  and  all  its 
fatigues,  anxieties,  and  risks  from  failing  health,  caprice  of  clients, 
etc.,  on  being  guaranteed  an  annuity  of  one-half  of  their  existing 
professional  profits  for  the  rest  of  their  lives.     And  yet  the  country 
IS  now  saddled  with  the  cost  of  maintaining  between  two^  and  thre« 
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indued  of  these  wealthy  stipendiaries,  most  of  whom  appear  to  be 
ill  in  the  profitable  practice  of  their  profession  in  Sir  C.  Cressweirs 
jw  coort.^  "  Business  (said  the  Attorney-General  on  August  S, 
i57,  in  discussing  this  subject)  generally  continued  to  run  in  the 
lannel  in  which  it  had  continued  to  run — in  the  channel  in  which 
iad  been  in  the  habit  of  flowing  for  a  number  of  years  ;  and  he 
td  seldom  found  that  any  gentlemen  who  were  employed  in  any 
rticular  occupation  had  had  the  resort  to  them  diminished  by  a 
mgein  the  practice  of  the  courts,  with  which  they  were  threatened." 
N^ow,  the  branch  of  Scotch  practice,  which  is  in  the  greatest  dan- 
'  at  present,  is  the  most  lucrative  of  all — that  of  Conveyancing. 
e  Lord  Advocate  has  brought  in  his  Bill.  It  goes  a  considerable 
f ;  bat  it  may  be  that  it  is  only  the  beginning  of  the  end.  The 
iition  of  the  double  tenure  will  be  a  slow  process,  but  assuredly 
time  will  come  when  a  man's  right  to  his  land  will  be  contained 
oin  the  four  corners  of  a  sheet  of  stamped  paper.  These  changes, 
repeat,  are  completely  beyond  the  control  of  professional  men  ; 
1  nnless  lawyers  accept  the  duty,  however  disagreeable,  of  adapt- 
S  their  practice  to  the  requirements  of  the  age,  tne  innovations  will 
Blade  by  less  experienced  and  more  irreverent  hands.  An  old 
'jalist  may  look  upon  those  who  would  modify  the  existing  system 
teodal  rights,  even  in  the  smallest  degree,  as  a  generation  of 
Jfioclasts ;  but  others,  studying  the  flow  of  public  opinion,  regard 
^erate  innovations  as  both  prudent  and  necessaiy.  It  is  no  doubt 
flcult  for  any  one  to  see  the  necessity  for  reforms,  which  would 
ttch  to  a  very  serious  extent  upon  his  income.  The  case  resembles 
t  which  was  compared  to  the  difficulty  of  a  camel  going  through 
^}'6  of  a  needle.  That  the  changes  suggested  upon  conveyancing 
■^^ice  would  affect,  in  all  cases  to  some  extent,  and  in  many  cases 
i  very  great  elxtent,  the  incomes  of  law  agents,  is  beyond  dispute. 
IS  impossible  to  make  even  an  approximation  to  the  total  sum,  but 
amount  may  be  imagined,  when  we  state,  that  the  abolition  of  the 
^ment  of  sasine,  and  charters  by  progress,  would  diminish  the 
omes  of  a  few  legal  firms  in  Scotland  by  several  thousands  per 
lum.  It  ^as  stated  that  the  mere  shortening  of  deeds  under  Lord 
therfurd's  Act  affected  one  firm  in  Edinburgh  to  the  extent  of 
^ards  of  L.IOOO  per  annum.  Agents  whose  business  is  less  ex- 
J'lve  will  feel  the  pressure  in  a  proportionate  de^ee.  So  far, 
'^fore,  as  hardship  upon  individuals  is  an  element  m  determining 
«ther  compensation  shdl  be  granted,  there  never  was  a  clearer 
^'  While  many  firms  will  suffer  very  seriously,  the  business  of 
^  will  be  swept  away  altogether. 

^^^>  how  is  this  loss  to  be  made  up  ?  By  compensation  t 
'®  Scotch  conveyancer  is  as  much  entitled  to  compensation  as 
*  English  proctor ;  but  that  case  is  one  on  which  we  fear  very 
^®  reliance  is  to  be  placed.  Their  position  was  peculiar. 
^^y  ^ere  well  represented  in  Parliament,  which  Scotch  convey- 
'^L,  n.^iTQ,  xvuj,  ^ujn  1858.  o  o 
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ancers  are  not ;  and,  instead  of  making  only  modifications  in  their 

5ractice)  the  abolition  of  the  Probate  Act  was  in  a  certain  sense  total. 
'be  proctor  expired,  and  reappeared   a  solicitor.    Nevertheless, 
the  compensation  they  received  was  undoubtedly  a  departure  from 
the  prior  practice  of  Parliament.     It  was  a  favourite  principle  of 
Sir  Robert  Peel  to  make  compensation  the  condition  of  all  reforms 
in  the  law ;  but  the  objects  of  his  considerate  bounty  were  not  per- 
sons only  in  some  degree,  more  or  less,  injuriously  affected  by  the 
changes  proposed,  but  those  who  lost  their  accustomed  means  of 
making  a  living.     For  example,  the  effect  of  late  reforms  in  Eng- 
land was  to  destroy,  in  a  great  measure,  the  business  of  special 
pleaders.     No  compensation   was    given   to  them.     The  Countf 
Courts  made  ruinous  havoc  in  Westminster  Hall;  but  the  case 
of  the  unfortunate  sufferers,  barristers  or  attorneys,  was  never  once 
taken  into  account.     It  was  stated,  that  at  one  of  the  Welsh  ci^ 
cnits  last  year  there  was  only  one  civil  case  on  the  list,  and  thy 
County  Court  judge  had  no  fewer  than  400  on  his  roll.    Aim 
many  other  cases  of  a  similar  kind  might  be  mentioned.    In  thr 
country,  the  only  instances  of  compensation  with  which  we  have  ewf 
been  made  acquainted,  are  the  abolition  of  a  sinecure,  or  some 
unnecessary  public  office.     Here,  however,  it  is  to  be  observed,  tlw 
ground  on  wnich  public  money  is  expended,  is  essentially  diflferent 
Irom  the  case  of  a  private  party  demanding  reparation  for  tkij 
damage  done   to   him    by   a  general   Act  of  Parliament.    Thir 
public  are  dealing  with  one  of  their  own  servants,  and  the  wbokj 
practice  of  the  nation  in  this  respect  has  been  to  pursue  a  liberJj 
course,  both  with  regard  to  superannuation  allowances  and  coin>| 
pensation  in  respect  of  abolition.     A  notable  instance  must  recorl^ 
to  every  professional  reader  in  the  recent  abolition  of  the  sinecnrt 
office  of  jPrincipal  Clerk  of  Justiciary.     And  in  such  examples  tf 
these,  we  entirelyuphold  the  practice  which  has  been  so  long  followed, 
that  the  holder  of  a  public  office,  who  is  perfectly  justified  in  antii 
Dating  a  life  interest  in  it,  should  be  amply  remunerated  if  tl* 
Legislature  should  step  in  and  say  that  the  office  is  no  longer  nece^ 
sary.     But  examples  are  not  wanting  where  what  might  be  cons* 
dered  separate  professions  have  been  abolished ;  and  in  these  in- 
stances also,  compensation  of  some  kind  has  been  granted.    The 
Admiralty  practitioners,  for  example,  found  their  occupation  gone 
on  the  occasion  of  the  transference  of  the  Admiralty  jurisdictioc 
to  the  Court  of  Session  ;   but  they  were  amply  compensated  by 
being  permitted  to  practise  in  the  Court  of  Session,  not  only  in 
Admiralty  cases,  but  in  all  other  actions  competent  in  the  Suprcnie 
Court. 

In  point  of  fact^  view  the  question  as  we  may,  we  must  admit  the 
justice  of  Mr  Roebuck's  observations, in  Hansard,3d  vol.,1857,p.9Si 
Taking  what  he  called  a  still  harder  case  than  that  of  the  barristers 
and  attorneys  who  have  suffered  by  the  introduction  of  the  Countv 
Courts,  he  said — "  When  by  the  progress  of  machinery  the  hsni- 
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loom  wearers  were  thrown  out  of  employment,  they  were  left  to 
starre,  and  though  they  applied  time  after  time  to  that  House  for 
compensation,  none  was  given.  Take  also  the  case  of  turnpike 
trusts,  which  had  been  injured  by  the  railroads.  Who  ever  thought 
of  giWng  compensation  for  the  pecuniar}'  loss  sustained  by  turnpike 
trustees?  If  they  admitted  the  principle  that  compensation  should  be 
?ivenin  all  cases  in  which  private  interests  suffered  by  what  was  done 
or  the  public  advantage,  there  would  be  an  end  to  all  improvement, 
t  was  one  of  the  misfortunes  attendant  on  public  improvement  that 
idividaals  were  apt  to  suffer,  but  that  in  no  way  implied  a  right  to 
e  compensated.'^  All  this  reasoning  applies  as  much  to  the  case 
I  the  English  proctors  as  that  of  the  Scotch  conveyancer,  and 
le  answer  is,  that  a  different  principle  has  only  lately  obtained 
le  sanction  of  the  Legislature.  It  would  no  doubt  be  said,  how- 
jer,  that  tliere  are  many  points  of  distinction  between  the  two. 
ne  business  of  a  proctor  is  peculiar,  and  has  now  ceased  to  exist, 
cotch  conveyancers  are  not  a  separate  and  independent  class.  They 
*^  general  law  agents.  All  changes  in  the  law  beget  business — ^if 
•ft  department  fails,  they  may  take  to  another.  This  no  doubt 
^i  be  the  line  of  argument  taken  on  the  other  side ;  and  we  ad- 
^  that  there  is  mnch  force  in  the  fact  of  their  being  general  law 
pDts  who  will  still  have,  whatever  changes  may  be  introduced  into 
•fflaking  up  of  feudal  titles,  the  practice  of  their  profession  open  to 
^»  That  is  of  itself  an  amply  broad  ground  of  distinction  to  warrant 
te  Legislature  in  treating  them  differently ;  and  it  is  well  to  keep 
^w  prominently  in  view  to  prevent  disappointment.  It  must  also 
ot  be  overlooked,  that  the  alterations  will  only  interfere  partially 
}ft  what  is  otherwise,  and  independent  of  the  deeds  proposed  to  be 
J^pensed  with,  a  lucrative  branch  of  the  profession.  Were  the 
*^  of  the  proctors  to  be  cited  in  these  circumstances,  the  answer 
'ould  no  doubt  be  ready,  that  the  whole  practice  and  emoluments  of 
■^e  general  body  of  English  practitioners  have  been  most  materially 
Jterfered  with  and  diminished  of  late  years,  and  no  compensation 
Jtner  granted  or  demanded.  The  history  of  Scotch  progress  in 
^gal  r^orm  would  also  be  cited  to  the  same  effect ;  and  it  certainly 
hows  that,  while  great  alterations,  involving  very  considerable 
tttninution  of  emoluments  to  all  branches  of  the  profession,  have 
^ken  place  both  in  court  practice  and  in  conveyancing,  no  claim 
jf  ^compensation  has  ever  on  that  ground  been  entertained  by  the 
*^|islature. 

out  the  main  ground  upon  which  any  claim  by  the  agents  in 
^'cotland  should  rest,  is  that  the  proposed  interference  with  theiir 
^Diolaments  is  entirely  exceptional.    It  will  in  some  cases  go  far  to 

^troy  flourishing  businesses,  and  in  many  other  instances  inflict  very 
^nous  pecuniary  loss  upon  individuals.  The  claim  will,  therefore, 
^^t  rest  so  much  upon  mere  hardship  to  individuals  as  upon  the 
f^^^Jrity  of  the  pressure,  which  may  be  said  to  be  quite  unprecedented 
^^  the  history  of  law  reform.     Hitherto,  when  changes  were  intra* 
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daced,  if  one  portion  of  procedure  was  abolished,  another  was  added; 
and  although,  upon  a  balance  of  the  whole,  the  emolumentB  of  the 
profession  might  have  been  lessened,  still  the  loss  was  not  so  seyereas 
to  lead  professional  meuj  themselves  anxious,  in  a  commendable  spirit 
of  patriotism,  for  rational  reform,  to  make  any  public  outcry  by  rea- 
son of  the  damage  they  sustained.     The  shortening  of  bond^  and 
making  registration  equivalent  to  infeftment,  interfered  at  first  most 
materially  with  professional  interests ;  but  there  can  be  no  doubt  that 
such  a  change  had  a  tendency  to  increase  the  number  of  bonds,  and 
if  a  balance  were  now  struck,  we  believe  it  would  be  found  that  the 
profession  on  the  whole  have  been  gainers.     If,  however,  the  con- 
templated abolition  of  certain  feudal  deeds  be  carried  out,  there  cao 
be  no  equivalent.     That  source  of  professional  emolument  is  struck 
off  for  ever.    It  is  quite  true  that  conveyancers  in  Scotland  are  not 
a  separate  section  of  the  profession ;  but,  on  the  other  hand,  there  are 
busmesses  wholly  derived  from  conveyancing,  and  practically  standiog 
in  the  same  position  as  if  there  had  been  a  professional  barrier  sepa^ 
rating  the  court  practitioners  from  conveyancers ;  and  in  such  casei 
we  have  no  hesitation  in  saying  that  the  hardship  inflicted  will  be 
every  whit  as  severe  as  the  loss  to  the  proctor.     Is  the  one,  then,  to 
have  compensation,  and  the  other  none  ? 

In  the  event  either  of  no  compensation  being  granted,  or  of  law 
agents  not  seeing  their  way  clearly  to  demand  it,  there  are  other 
questions  in  connection  with  the  subject  which  ought  not  to  be  0Tef« 
looked.  If  the  whole  titles  in  connection  with  property  are  to  l« 
reduced  to  dispositions  and  services,  it  would  be  but  fair  and  reason^ 
able  that  a  higher  rate  of  fees  ought  to  be  allowed  to  the  practitioneif 
for  preparing  these  deeds.  At  present,  when  the  titles  are  unneca* 
sarily  numerous,  the  professional  fees  for  each  are  necessarily  com* 
paratively  reduced.  But  if  professional  men  are  to  take  the  whokj 
responsibility  of  a  transaction,  they  must  be  remunerated  at  a  rats 
which  will  cover  their  risk,  as  well  as  be  somewhat  in  keeping  wiA 
their  position.  Now,  it  can  scarcely  be  anticipated  that  the  aboli* 
tion  of  certain  titles  will  create  such  a  stimulus  in  the  transfer  of 
land,  as  of  itself  to  indemnify  the  practitioner  for  the  proposed  inno* 
vation.  There  may,  and  we  believe  there  will,  be  an  increase  is 
the  number  of  transactions.  The  tendency  of  the  day  is  ^ 
make  land  more  and  more  an  article  of  commerce  ;  but  it  ^ 
some  time  before  these  ideas  ripen,  and  meantime  the  geoen- 
tion  of  practitioners  who  entered  the  profession,  and  have  all 
along  practised  it  with  different  prospects,  will  have  suffeiw 
without  remedy  from  the  great  innovations  which  are  proposed. 
We  think,   therefore,   that  if  no  compensation  be  given  in  tke 


shape  of  a  Parliamentary  grant,  at  least  some  corresponding 
eauivalent  might  be  made  by  a  small  increase  in  the  present  rate 
01  ad  valorem  fees.  On  the  whole,  it  might,  perhaps,  be  more  ad- 
visable to  concentrate  the  energies  of  the  profession  upon  such  a 
point  as  this,  than  to  embark  upon  a  doubtftii,  and  what  many  deerr: 
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lopeless  straggle,  to  obtain  Parliamentary  compensation.  But 
)  subject  is  one  not  free  from  diflSculty,  and  we  are  not  sarprised 
the  di£^nt  ideas  abroad  concerning  it 
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THE  MAGIBTBATES  OF  DUNDEE  V.  MOBBIS,  ETC. 

B  decision  of  the  House  of  Lords  in  the  Magistrates  of  Dundee 
dorris,  etc.,  reversing  a  judgment  of  the  Court  of  Session,  as  to 
Jther  certain  writings  left  by  a  deceased  were  valid  testamentary 
tings  entitled  to  probate,  is  one  of  the  greatest  possible  importance 
he  law  of  wills.     Like  the  case  of  Stein's  creditors,  introducing 
doctrine  of  stoppage  in  transituy  or  Fleming  v.  Orr,  as  to  the 
K  to  damages  without  culpa  on  the  part  of  the  defender,  it  may 
''lewed  as  forming  an  era  in  the  department  of  our  jurisprudence 
^hich  it  relates.     The  case  is  another  example  of  the  benefit  the 
^  <if  Scotland  has  derived  from  the  constitution  of  the  Court  of 
taiate  Appeal — composed  of  judges  familiar  with  the  jurispru- 
*«  of  the  sister  kingdom,  removed  beyond  the  influence  of  our 
^cisl  prejudices,  and  undisturbed  by  the  perversions  o( practice. 
former  occasions  they  have  brought  bact  Scotch  lawyers  to  a 
^  appreciation  of  legal  principles,  which,  in  process  of  time,  and 
^  gradation  almost  imperceptible,  had  become  in  several  cases 
cored,  and  in  others  entirety  lost  sight  of.     The  changes  thus 
^ted  have  been  in  some  instances  so  violent,  as  to  give  occasion 
the  complaint  that  the  House  of  Lords  were  forcing  upon  us 
Anne,  borrowed  from  the  laws  of  a  foreign  country,  and  alien  to 
•  spirit  of  our  own.     However  this  may  be,  there  can  be  no  ques- 
■^  that,  as  regards  the  late  appeal,  the  charge  is  totally  witnout 
^tion.     The  House  of  Lords  has  done  nothing  but  fix  our  law 
^v  on  its  true  basis,  and  point  out  to  us  that  it  is  much  more 
^ral  than  the  law  of  England  on  the  subject  of  wills.     "  It  would," 
^  the  Lord  Chancellor,  "  certainly  have  been  a  subject  of  deep 
J'ct  if  there  had  been  anything  peculiar  to  the  law  of  Scotland  as 
Jpared  with  the  lawof  England  in  reference  to  charitable  bequests; 
^  **e  (the  Lord  Chancellor)  had  been  unable,  after  all  the  argu- 
^^s  at  the  bar,  and  the  fullest  examination  of  the  authorities,  to 
*^ver  any  great  dissimilarity — of  course  always  keeping  in  mind 
'^.^^he  Mortmain  Act  did  not  extend  to  Scotland,  and  the  difference 
^^h  this  circumstance  must  necessarily  make  in  the  decisions  re- 
^fted.    Qq  ^Jjq  contrary,  there  was  reason  to  think  that  the  law  of 
■^fUnd  was  even  more  liberal  than  the  law  of  England  on  that 
jecl.    Xhus  Lord  Gifford  was  reported  to  have  said,  in  an  appeal 
^  Scotland,  that  ^  charitable  bequests  were  more  favourably  con- 
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sidered  in  the  law  of  Scotland  than  In  the  law  of  England.*  Lord 
Lyndhnrst  had  also  made  a  similar  observation  in  anomer  case."  It 
follows  that  the  whole  of  the  law  of  England  has  now,  with  respect 
to  the  nature  and  meaning  of  a  will,  been  incorporated  into  the  law 
of  Scotland ;  and  therefore  it  may  not  be  uninteresting  to  inquire 
what  is  the  current  of  the  decisions  on  this  subject. 

When  a  writing  is  produced  as  a  will,  two  questions  arise, — first 
whether  it  is  a  will  at  all, — whether  the  party  whose  deed  it  bears  to 
be,  died  testate  or  intestate ;  and  seconaly,  supposing  the  document 
is  entitled  to  a  character  testamentary,  what  is  its  meaning? — what 
are  the  intentions  of  which  it  bears  to  be  the  expression  ?     In  Eng- 
land, the  former  question  arises  in  the  Court  of  Probate,  where  in- 
quiry is  made  into  what  English  lawyers  call  the  factum  of  the  ^i% 
t.tf.,  whether  there  is  a  deed  in  existence  entitled  to  the  name;  tbe 
latter  is  reserved  for  the  Courts  of  Equity,  which  apply  their  peci> 
liar  principles  to  the  ascertainment  of  its  true  interpretation, 
this  country,  no  such  proceeding  is  requisite  to  give  validity  to  a  wiH 
but  a  debtor  paying  to  a  party  unconfirmed,  does  so  sua  pericuk 
The  only  thing  analogous  to  probate   is   confirmation,   which  is 
a  judicial  ratification  or  acknowledgment  of  the  title  of  the  partr 
claiming  under  the  will.    In  theory,  it  is  the  test  of  the  execntort 
right  to  intromit  with  the  deceased's  moveable  estate.     The  Com-  J 
missary  grants  confirmation  according  to  a  certain  order  of  prefep-f 
ence.    Ihe  person  named  by  the  deceased  in  his  testament  is  thsi 
first  taken ;  next,  a  universal  legatory,  though  not  named  executor;* 
after  him,  the  next  of  kin ;  next,  the  widow ;  failing  all  these^ 
creditors  ;   and  as  the  last  resort,  special  legatees  are  preferred. 
Confirmation  being  a  judicial   proceeding,   tne  deed   giving  the 
title  should  be  looked  at  and  considered ;  but  in  practice  it  beais| 
a  slight  resemblance  to  the  inquiries  proper  to  a  Court  of  Probate.  I 
Thus,  in  Graham  v.  Bannerman,  1822,  1  S.  362,  an  executor  nomJ-ii 
nate  was  preferred  to  the  nearest  oFkin,  although  it  was  alleged  thil|i 
the  deed  of  nomination  was  under  reduction.    The  executors  named  ini 
the  deed,  it  was  held,  are  entitled  to  the  office  of  executors  until  the 
deed  is  set  aside.    The  Lord  President  said, — "  An  executor  is  i 
trustee  accountable  to  those  having  right,  and  to  the  complainef;  if 
it  shall  be  found  that  she  has  the  right.     Until  the  deed  of  nomina- 
tion be  set  aside,  we  cannot  prefer  any  one  to  the  executor  nominate  " 
In  a  recent  case,  after  the  appointment  of  a  party  as  executrix  datiTe* 
another  appeared  and  claimed  confirmation,  on  the  ground  of  beiiUT 
a  degree  nearer  in  propinquity.    It  was  replied,  that  the  first  partj 
held  an  assignation  in  her  favour  from  the  other  claimant  of  his  in- 
terest in  the  deceased's  succession.     Some  discussion  took  place  as 
to  the  validity  of  the  assignation,  and  the  Commissary  preferred  the 
nearer  in  degree,  because,  if  the  assignation  was  valid,  it  could  be 
made  efiectual  against  the  executor  after  he  was  decerned;  for  in  that 
capacitv  he  would  be  bound  to  administer  the  estate  of  all  conccnied 
— a  judgment  which  was  obviously  the  common  sense  of  the  proceed- 
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in^.  Bnt  the  Second  Division  reversed,  in  order  to  secure  what  they 
called  the  "  substantial  jastice  of  the  case." — Macpherson  v,  Mac- 
pherson,  7th  Feb.  1856,  18  D.  357. 

But  whether  the  case  comes  before  the  Supreme  Court  in  an  ad- 
vocation of  the  Commissary's  judgment,  or  in  the  form  of  some  inde- 
pendent proceeding,  to  ascertain  whether  the  party  died  testate,  and 
if  so,  the  nature  ofhis  testament,  the  Court  may  be  said  to  com- 
bine the  functions  of  both  a  Court  of  Probate  and  Court  of  Con- 
straction,  without  being  fettered  with  any  of  the  English  rules  as  to 
the  principles  which  are  peculiar  to  the  province  of  the  one,  and 
those  which  can  only  be  applied  in  the  other. 

To  the  English  Court  of  Probate  belongs  the  inquiry  which  may 
be  necessary  to  establish  the  validity  of  the  document,  the  signature, 
handwriting,  attestation,  etc.  While  a  Court  of  Equity  is  restricted 
to  the  instrument  itself  in  order  to  ascertain  the  intentions  of  the  tes- 
tator, the  Court  of  Probate  is  not  so  limited ;  for  there  the  question 
is,  whether  the  intentions  of  the  deceased,  as  these  arc  to  be  col- 
lected from  the  whole  circumstances  of  the  writing  together,  shall 
operate,  and  compose  his  will.  A  Court  of  Probate  is  therefore  in 
iKe  to  receive  evidence,  in  order  to  clear  up  any  ambiguity  which 
appears  on  the  face  of  the  paper  as  to  whether  it  was  mtended  to 
be  a  will, — e.^.,  whether  a  deletion  was  intentional,  and  falls  to  be 
governed  by  the  ordinary  presumption  of  law,  or  whether  it  was 
^dental,  and  there  was  evidence  to  rebut  the  presumption.  In 
1^38,  a  statute  of  the  Queen  required  every  will  to  be  signed  by  the 
testator  in  the  presence  of  two  witnesses.  The  statute  of  Frauds 
enacted,  in  effect,  the  same  solemnities ;  but  the  courts,  from  a 
iisposition  to  favour  the  last  wishes  of  dying  persons,  in  the  course 
3f  time  sanctioned  a  considerable  departure  from  the  plain  and  ob- 
rioos  meaning  of  the  Legislature.  Variations  were  permitted  in  the 
statutory  requirement  as  to  the  signature :  for  the  presence  of  the  two 
fitnesses  they  adopted  what  was  called  a  "  constructive  presence ;" 
^•)  it  was  held  to  be  a  sufficient  compliance  with  the  statute,  if  the 
^tnesses  were  within  view,  even  though  the  testator  in  reality  did 
not  see  them  when  he  signed  Iiis  name.  Then  an  acknowledgment 
of  the  signature  before  witnesses  was  held  to  be  sufficient,  and  the 
witnesses  might  make  their  attestation  separately,  and  at  different 
|imes.  The  Court  would  also  grant  probate  of  a  will,  even  though 
imperfect;  i.e.,  with  blanks,  or  oflierwise  incomplete, — or  unexecuted, 
that  18  to  say,  not  signed — ^provided  the  signature  had  been  prevented 
h  the  act  of  God,  and  the  testator  had  manifested  no  abandonment 
^f  the  intentions  contained  in  the  instructions  supplied  to  the  solici- 
tor. The  only  effect  of  the  testator's  subscription  being  absent,  was 
to  raise  a  presumption  of  law  against  it ;  but  it  was  a  presumption 
easily  rebutted  by  evidence,  show^ing  tliat  its  non-execution  was  due 
to  some  sufficient  cause  other  than  an  abandonment  of  the  intentions 
therein  contained.  These  and  similar  inquiries  are  proper  to  the 
Court  of  Probate,  the  functions  of  which  are  thus  explained  by  Sir 
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John  NichoU,  in  3  PhiU.  478  :— «  In  the  Court  of  Probate  there 
most  he  some  amhignity^  not  upon  the  construction,  but  n^n  the 
factum  of  the  instrument — not  whether  a  particular  clause  will  have 
a  particular  efiect,  but,  whether  the  deceased  meant  that  particular 
clause  to  be  part  of  the  instrument — whether  the  codicil  was  meant 
to  republish  a  former  or  subsequent  will — ^whether  the  residuary 
clause  wa9  fraudulently  introduced  without  the  knowledge  of  the 
testator  (for  fraud,  of  course,  would  go  to  the  foundation  of  the  will) 
— whether  the  residuary  clause  was  accidentally  omitted— whether 
an  instrument  be  subscribed  in  order  to  authenticate  it  as  memo- 
randa for  a  future  will,  or  to  execute  it  as  a  final  will.  These  m 
all  questions  of  ambiguity  upon  ihQ  factum  of  the  instrument,  to  be 
cleared  up  by  evidence." 

In  this  country  the  requisites  of  a  valid  deed,  for  whatever  par- 
pose,  are  prescribed  by  the  statues  1579,  1593,  and  1681.  A  will 
may  be  in  any  form,  conceived  in  any  terms,  executed  at  anj 
time;  but  under  these  statutes  it  must  be  either  holographs 
tested.  These  are  the  only  two  conditions  of  its  being  prohatv^ 
and  their  observance  gives  rise  to  a  presumption  in  favour  of  genaine- 
ness.  Where,  therefore,  a  deed  is  vitiatea  by  erasing  certain  words 
and  superinducing  others  in  their  place,  or  by  interlineations,  such 
additions  or  alterations  cannot  bind  the  granter,  because  the  pie- 
sumption  is,  that  they  were  made  after  the  deed  was  executed,  and 
when  it  was  out  of  the  hands  of  granter  and  witnesses  (StLt 
42,  sec.  19;  E.  3,  2,  20).  Professor  Menzies  states  the  rule  thus:- 
"  It  is  quite  certain  that  vitiation  in  an  essential  part  of  the  deed 
will  be  fatal  to  the  whole,  unless  it  be  separable  as  in  settlements; 
where  vitiation  of  one  legacy,  though  annulling  it,  may  leave  theresl 
of  the  deed  entire.  What  is  an  essential  part  depends,  as  remarked  bj 
Lord  Stair,  upon  the  nature  of  the  suit.  In  a  bond,  the  sum  of 
money, — in  a  disposition,  the  name  of  the  lands, — ^in  all  deeds,  the 
name  of  the  beneficial  grantee, — and  everything  requisite  to  gi« 
effect  to  the  statutory  solemnities,  etc., — are  all  undoubtedly  vnUf 
essentialiaJ^ 

These  principles  have  firequently  been  applied  by  the  Court- 
in  such  cases,  for  example,  as  where  half  a  line  was  so  obliterated 
as  to  be  illegible  (Pitillo,  M.  11536),  or  where  the  date  of  a  moT^ 
causa  disposition  was  vitiated  (Menz.  M.  App.  writ.  iii. ;  aff"* 
W.  S.,  17th  March  1806),  or  the  word  "witness"  was  written  by 
another  hand  upon  an  erasure  (Gibson,  1809,  F.  C.  321),  or  the 
word  "  three "  m  the  year  of  the  Christian  era,  was  written  upoJ) 
an  erasure  in  a  sasine  (Hoggan,  1  Rob.  Ap.  321).  In  Shepherd 
V.  Grant,  6  D.  464,  a  deed  of  entail  was  set  aside  in  consequence ol 
the  designation  of  the  first  substitute  being  written  throughont  the 
deed  on  an  erasure.  The  vitiation  being  in  the  essentials  of  the  deed, 
its  validity,  it  was  said,  was  utterly  destroyed,  and  no  evidence  w»s 
receivable  to  show  that  the  defect  was  known  to  the  maker,  or  w^ 
made  with  his  concurrence.     ^'  To  admit  such  evidence,**  said  Lo^d 
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Wood,  '^  would  be  contrary  to  the  nature  of  a  probative  instru- 
ment,— the  very  admission  of  the  necessity  of  such  proof  being  also 
an  arlmissbn  of  the  invalidity  of  the  instrument."  The  case  was 
affirmed  on  appeal  (6  Bell's  App.  153).  The  general  doctrine  was 
repeated  in  Kanken  v.  Beid,  111).  543, — where  a  testator  had  exe- 
cuted a  regular  trust  settlement,  containing  a  direction  to  his  trus- 
tees to  apply  the  residue  of  his  estate  to  such  purposes  as  he  should 
point  out  by  any  ^^  deed,  letter,  or  memorandum  of  instructions 
to  be  executed  by  me  at  any  time  of  my  life,  or  even  on  death-bed." 
These  instructions  were  contained  in  a  subsequent  codicil,  written 
manu  aHena,  and  subscribed  without  being  attested.  This  was  held 
to  be  an  invalid  exercise  of  the  power  reserved  in  the  trust  dispo- 
sition, and  could  not  receive  effect  as  a  testamentary  writing. 

The  strictness  with  which  our  courts  have  hitherto  sought  to 
secure  the  integrity  of  probative  writings,  must,  since  the  late  case 
in  the  House  of  Lords,  suffer  a  considerable  modification.  The 
examples  above  given,  it  is  proper  to  observe,  chiefly  related  to  beri- 
t^e.  Testaments,  as  being  confined  to  moveable  estate,  have  always 
been  more  favonrably  dealt  with  ;  but  even  as  regards  these,  prin- 
ciples have  now  been  sanctioned  by  the  House  of  Lords,  which  will 
bre  a  most  liberalising  effect  on  this  branch  of  our  law.  It  has 
always  been  the  practice  in  wills  to  hold,  that  a  vitiation,  instead  of 
making  the  whole  deed  good  for  nothing,only  affects  the  part  vitiated. 
^'Unintelligible  expressions  in  a  testament,"  says  Erskine,  ^^are  held 
}fro  non  ^criptisy  and  what  remains  plain  has  full  effect;  and  in 
general,  thongh  the  words  should  be  ambiguous,  or  even  improper, 
thej  ought  to  be  interpreted  according  to  the  presumed  will  of  the 
testator,  if  by  amy  construction  they  can  be  brought  to  it"  (E.  3, 
9,  14).  On  these  principles,  the  Court  of  Session  supplied  the 
ffords,  "  as  roach  of,"  in  order  to  give  effect  to  the  bequest  of  Ge- 
neral Beid  for  the  endowment  of  the  Music  Chair  in  the  University 
rf  Edinburgh  (Mags,  of  Edin.,  20th  June  1851,  13  D.  1187).  In 
I  case  which  occurred  in  1829,  as  to  the  effect  of  the  word  ^^  pages" 
l)eing  written  on  an  erasure  in  the  testing  clause,  the  law  was  thus 
aid  down  by  Lord  Alloway : — "  Where  there  is  no  room  to  suspect 
^ud;  all  the  effect  which  has  been  given  by  the  Court  to  erasures, 
^ven  where  these  may  occur  in  sitbatantialibusy  is  to  hold  pro  nan 
^pto  what  is  written  upon  the  erasure.  If  this  has  the  effect  to 
Teate  ablank  in  one  essential  circumstance  which  there  is  no  means 
)f  supplying  from  other  parts  of  the  deed,  the  effect  may  be  to  ren- 
ter it  void ;  but  if,  on  the  contrary,  the  blank  thus  made  shall  either 
>e  of  no  material  consequence,  as  creating  no  ambi^ity,  or  may  be 
applied  with  absolute  certainty  from  other  parts  of  the  instrument, 
vhich  show  that  tl^ie  word  appearing  on  the  register  is  the  only  one 
^hich  could  have  been  meant  to  stand  there  consistently  with  the 
neaning  of  the  parties,  and  that  the  operation  has  been  merely  the 
correction  of  a  clerical  error,  the  instrument  will  remain  effectual 

VOL.  II. — ^HO.  XVni.  JUNE  1868.  P  P 
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notwithstanding."  In  other  words,  the  presamption  is,  that  the 
vitiation  occnrred  after  signature,  and  will  invalidate  the  deed,  if  it 
is  incapable  of  being  anderstood  without  the  words  erased;  bat  this 
is  a  presumption  wnich  may  be  rebutted,  by  evidence  contuned  in 
the  deed  itself,  or  some  relative  one,  tending  to  show  that  the  defect 
was  in  the  view  of  the  testator  at  the  time  of  execntion.  An 
example  of  this  doctrine  is  the  case  of  the  Strathmore  Trastees,  in 
the  House  of  Lords,  3d  July  1840  (1  Eob.  App.  189),  where  iUas 
found  competent  to  supply  the  defects  of  a  deed  relating  to  h^tage, 
written  in  duplicate,  by  ^  comparison  of  the  one  duplicate  with  the 
other.  There  were  erasures  m  both ;  but  the  words  erased  in  one 
were  unvitiated  in  the  other ;  and  the  two  copies  of  the  one  in- 
strument were  read  together. 

In  regard  to  the  form  of  a  will,  an  important  authority  is  Stoddart 
V.  Grant,  where  the  House  of  Lords  (1  Macq.  App.  163)  (reverang 
a  judgment  of  the  Court  of  Session)  found  that  seven  separate  do* 
cuments,  some  of  which  were  found  in  a  band-box,  and  others  it 
various  drawers  throughout  the  house  of  the  testator,  were  entitled 
to  probate  as  the  will  of  the  deceased ;  and  Lord  Chancellor  Trrno 
laia  down  the  rule,  ^^  that  instruments  appearing  prima  fade  to  be 
testamentary,  should  be  deemed  testamentary  until  the  contrary  is 
shown.  They  were  all  to  be  read  as  one  will.  They  may  be  • 
altered  ;  they  may  be  partially  revoked  ;  they  may  be  partiallj. 
inconsistent  with  each  otner;  and  yet  the  latter  of  them  may  not  j 
operate  as  an  entire  revocation  of  the  former."  In  Macmillan,  1^ ; 
D.  187,  a  writing,  bearing  to  be  an  agreement  between  the  spouses, : 
was,  in  respect  of  the  eviaent  intention  of  the  parties,  and  of  itsj, 
being  holograph  of  the  husband,  held  to  be  intended  as  a  settle-  j 
ment,  and  effect  was  given  to  it  accordingly.  j 

As  to  the  construction  of  wills,  the  general  rule  is,  that  the  Coart 
will  use  every  effort  to  arrive  at  the  intention  of  the  testator.  For 
this  purpose  we  are  to  look  at  the  whole  will,  and  more  particularij 
the  introductoiy  words — the  context,  and  the  other  devises  in  the 
will.  Of  two  intentions,  the  chief  one  is  to  be  carried  into  effect  li 
both  cannot ;  the  intention  to  be  followed  is  the  one  existing  at  th« 
time  the  will  was  made,  and  the  technical  effect  of  words  is  presumed 
to  be  intended  if  a  different  intention  does  not  appear  on  the  willj 
(Bam.  on  Wills.)  Everv  theory  of  construction  is  to  be  attempted 
in  order  to  make  the  will  sensible  and  intelligible ; — intestacy  is  the 
very  last  theory  to  which  a  court  of  construction  will  be  driven.  ^ 
to  the  English  rules  of  construction  and  their  applicabiUlyto  Scotch 
wills,  see  Jack  v.  Burnett,  5  BelPs  Ap.  409. 

In  carrying  out  these  principles,  the  court  has  to  deal  with  un- 
certainties, arising  from  the  subject  of  the  beouest,  or  the  object 
of  the  testatoi's  bounty.  Uncertainty  in  the  first  may  arise  bo^ 
the  gift  being. indefinite,  as  *'  some  of  my  best  linen,  or  a  hand- 
some gratuity,  to  each  of  ray  executors"  (1  Jarm.  295)  ;  or  of  the 
"  bulk"  of  certain  property.     These  are  obviously  directions  beyond 
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the  power  of  any  court  of  law  to  cany  into  eflfect.     Thus,  in  the 
case  of  Webb  (1  Boll,  Ab.  609)  a  bequest  to  twenty  of  the  poorest 
of  kindred  was  held  void  for  uncertainty.      So  also  a  handsome 
gratuity  to  the  executors  (Jubber,  9  Sim.' 503).     So  also  where 
a  testatrix  directed  L.5  to  be  paid  per  annum  to  the  inmates  of  the 
hospitals  in  and  around  Canterbury,  whose  yearly  income  did  not 
exceed  L.25.    The  bequest  was  held  to  be  void  principally  because 
there  was  no  sum  specified,  and  it  was  impossible  for  the  Court  to 
direct  how  much  should  be  set  apart  to  answer  the  bequest  (Flint 
r.  Warren,  1 5  Sim.  626).    But  where  the  ambiguity  or  uncertainty 
arises  from  imperfect  expression,  the  Court  will,  when  the  inten- 
tion is  plain  and  obvious,  support  the  deed  by  supplementing  the 
defect.    In  Martins  v.  Gardner,  1st  June  1836,  8  Simons,  36,  a 
legatee's  name  was  expunged,  but  the  legacy  was  nevertheless  not 
held  to  be  revoked,  inasmuch  as  reference  was  afterwards  made  to 
it  as  <<  the  said  E.  B."     In  another  case  a  party  left  L.60,000 ;  of 
this  sam,  he  bequeathed  to  different  persons  L.51,000,  and  then  pro- 
ceeded to  make  a  bequest  of  L.4000,  ^^  as^he  residue  thereof,"  wnile 
io  point  of  &ot  the  residue  was  L.9000.     It  was  alleged  that  the 
error  arose  from  the  unintentional  omission  of  the  name  of  a  nephew, 
R.  B.,  who  wan  to  receive  L.5000 ;  and  evidence  of  this  was  ten- 
dered, consisting  of  an  abstract  of  the  contents  of  the  will,  in  the 
testator's  handwriting,  in  which  the  nephew's  name  was  entered, 
^  R.  B.,  L.5000 ;''  and  also  of  a  similar  statement,  in  which  the 
nephew  was  entered  as  liable  in  legacy  duty  on  the  above  amount. 
The  Court,  looking  to  the  internal  evidence  of  the  will  itself,  thought 
there  was  suflScient  evidence  of  unintentional  omission,  and  gave 
ja^lgment  for  the  legacy. — (Bayldon,  3  Add.  232.)     But  to  sup- 
port Buch  a  latitude  of  construction,  the  evidence  must  be  clear  and 
distinct.    Thus,  a  bequest  was  conceived  in  these  terms : — "  Gives 
to  Mr  Kobert  Stone  all  such  money  as  shall  be  due  to  the  testator 
It  the  time  of  his  decease  ;"  and  no  other  mention  was  made  of  the 
legatee,  legacy,  or  any  debt  or  debts  with  which  Mr  Stone  had  any 
connection.     The  attempt  was  made  to  make  the  bequest  intelligible 
by  adding  the  words,  "  from  him,"  which  it  was  averred  were  acci- 
dentally struck  out.    But  Sir  John  Nichol  refnsed  to  give  effect  to 
the  suggestion  without  evidence  on  which  the  Court  could  rely ; 
it  could  not  be  held,  be  said,  that  the  words  were  struck  through,  on 
niere  parole  evidence,  without  anything  in  writing.     While,  there- 
fore,  tne  Court  will,  if  possible,  set  up  an  imperfect  deed,  so  as  to 
cany  out  a  testator's  intentions,  these  must  be  manifest,  eillier  £rom 
the  deed  itself,  or  from  other  evidence  worthy  of  implicit  reliance. 
The  Court  will  further  remove  any  difficulty  arising  from  an 
erroneous  designation  or  misdescription,  where  the  error  is  obvious. 
Thus,  in  the  caseof  Wedderspoon  ».  Thomson's  Trustees,  3  S.  279, 
a  legacy  bore  to  be  given  to  "  Janet  Keeller  or  Williamson,  con- 
fectioner in  Dundee,"  which  it  was  shown,  by  four  wills  and  eiglU; 
codicils  (revoked),  and  other  evidence,  was  intended  for  a  person 
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named  Agnes  Keiller  or  Wedderspoon,  and  the  Court  sostained  the 
claim  accordingly.    In  another  case  arising  ont  of  the  same  sncces- 
sion  (Keiller  v.  Thomson's  Trostees,  4  S.  TSO)^  a  legacy  left  to 
William  Keiller,  confectioner  in  Dandee^  was  claimed  both  by 
James  Keiller,  confectioner  there,  and  William  Keiller,  confectioner 
in  Montrose.     The  former  was  preferred.     We  may  here  mention  a 
case,  the  authority  of  which  is  now  considerably  shaken, — Ewan  or 
Graham  v.  the  Magistrates  of  Montrose  (17th  Nov.  1830,  4  W^.  S^ 
346), — ^wherethe  House  of  Lords  reversed  the  judgment  of  the  Court 
of  Session,  and  declared  the  be<juest  void.    The  testator  1^  L.60CK> 
to  trustees  for  building  an^hospital  in  Montrose,  similar  to  Koberk 
Gordon's  in  Aberdeen.    He  also  directed  the  residue  of  his  estate^ 
after  answering  ceitain  annuities,  to  be  laid  out,  and  allowed  to 
accumulate  until  it  should  amount  to  the  ^^  sum  of  L.        sterling," 
and  then  employed  for  erecting  the  foresaid  hospital.     Lord  Wp- 
ford  held  the  difficulty  created  by  the  blank  to  be  insuperable,  aiJ 
''  no  authority  was  given  to  any  one  to  determine  what  is  to  be  tht| 
amount  of  that  sum  which  is  to  be  realised  before  anything  is  done.* 
On  this  case,  the  Lord  Chancellor  remarked  in  the  late  appeal, 
^^  There  could  be  little  doubt  that  a  bequest  of  that  kind  m  an 
English  will  would  have  been  more  favourably  considered,  aiid 
therefore  their  Lordships  think  that  that  case  will  be  only  an  autluy 
rity'in  any  future  case  where  the  words  are  precisely  the  same."      i 
In   the   case   of  the  Morgan   Succession,  amounting  to  Dearir| 
L.l 00,000,  the  writings  founded  on  were  holograph  of  the  deceased. 
They  were  covered  with  erasures  and  deletions,  and  were  as  fbUonf  ■ 
(the  deletions  are  printed  in  italics)  : — 

**  Edinburgh,  10th  October  1842.— I  hereby  aninil  all  hitherto  written 
the  first,  seeoud,  and  third  pages  of  this,  and  wiah  to  establish  in  the  town 
Dundee,  in  the  shire  of  Forfar,  an  hospital  strictly  in  size,  the  management  of 
interior  of  said  hospital  in  every  toay  as  Heriot's  Hospital  in  Edinburgh  is  o 
ducted.  The  inhabitants  bom  and  educated  in  Dundee  to  have  the  preferei 
of  the  towns  of  Forfar,  Arbroath,  and  Montrose,  but  inhabitants  of  any  otl 
town  are  excluded. — John  Morgan. "  **  I  hereby  wish  only  one  hundred  h 
to  be  admitted  in  the  hospital  at  Dundee,  and  the  structure  of  the  house  to  U 
than  that  of  Heriofs  Hospital^  and  to  contain  one  hundred  boys  in  place  of  i 
hundred  and  eighty  boys. — ^Edinburgh,  20th  October  1842. — John  Morgan.' 

The  next  of  kin  contended  that  the  ivritings  relied  on  were 
valid  testamentary — if  testamentary,  they  were  void  ibr  uncertainty^^ 
if  not  void  for  uncertainty,  they  had  been  revoked  or  cancelled,  xhft 
Lord  Ordinary  and  the  Judges  of  the  Second  Division  unanimoudr ' 
held  that  the  writings  were  mere  jottings,  and  so  obliterated  m 
cancelled  that  it  was  impossible  to  make  a  will  out  of  them^  tad 
therefore  gave  judgment  tor  the  defender,  without  considering  tli9 
question  whether  the  bequest  was  void  toe  oncertaisty. 

In  the  course  of  the  argument  in  the  House  of  Lords,  Lord 
Wensleydale,  after  consultation  with  the  Lord  Chancellor  and  Lord 
Cranworth,  announced  that  counsel  might  assume  in  argument,  «> 
to  thesubject  of  the  bequest,  that  the  writings  were  testamentaiy,  an  i 


16&8.]  THE  CONSTRUCTION  OF  WILLS.  299 

might  be  read  as  follows : — ^^  I  hereby  wish  to  establish  in  the  town 
of  Dundee,  in  the  shire  of  Forfar,  an  hospital ;  the  inhabitants  born 
and  educated  in  Dundee  to  have  the  preierence  of  nomination  over 
the  towns  of  Forfar,  Arbroath,  and  Montrose ;  but  inhabitants  of 
any  other  county  or  town  are  to  be  excluded.  I  once  intended  the 
li^ital  to  be  strictly  in  size,  the  management  of  the  interior  of  said 
hospital  in  every  way  as  Heriot's  hospital  in  Edinburgh  is  conducted ; 
but  I  have  altered  that  intention,  and  I  now  wish  only  100  boys  to 
i)e  admitted  in  the  hospital  at  Dundee.  I  once  intended  the  struo- 
are  of  the  house  to  be  less  than  that  of  Heriot's  Hospital,  but  I  now 
^'oke  that  direction,  and  wish  the  hospital  to  contain  100  boys  in- 
stead of  180  boys,  the  number  which  Heriot's  Hospital  contains." 
The  principle  on  which  the  above  paraphrase  proceeds  was  thus 
itated  by  the  Lord  Chancellor :— « 

Now,  it  seemed  to  be  conceded  at  the  bar,  that  if  the  writings  had  remained 
D  the  first  state,  with  no  words  deleted,  they  would  have  been  good  testament- 
u^y  writings,  and  as  such  entitled  to  probate ;  but  it  was  said  on  the  part  of  the 
t^y^ndents,  that  if  the  words  deleted  nad  been  purposel]^  deleted,  the  remainder 
i^i}  incapable  of  meaning,  and  that  to  restore  words  which  had  been  deleted  by 
tbe  testator  would  be  to  go  against  his  clear  intention.  Now,  it  was  unneces- 
iar)-  to  go  into  all  the  learning  as  to  the  effect  of  deletions  and  interlineations 
>f  a  holograph  writing,  for  it  was  admitted  that  if  a  holograph  instrument  was 
ound  bearing  on  its  face  an^  alterations  which  were  in  wbstantialibus,  it  was 
^  W  presumed  these  alterations  had  been  made  after  signature,  and  would  be 
^1-  But  then  there  was  an  obvious  distinction  to  be  drawn  between  what 
^^  been  altered  in  a  deliberate  way,  showing  a  final  intention,  and  what  had 
)een  altered  it  may  be  accidentally,  and  without  any  intention.  Now,  on  look- 
ng  at  this  instrument,  there  were  the  strongest  grounds  for  concluding  that 
^e  deletion  of  the  word  "hospital*'  in  the  former  of  the  two  writings  had  been 
■iitiiely  accidental,  and  therefore  that  writing  ought  to  be  read  as  if  the  word 
ras  retained.  But  whatever  opinion  might  be  entertained  as  to  that  point,  there 
^a9  enough  left  in  the  instrument,  which,  taken  in  connection  with  the  writing 
•bat  followed,  showed  clearly  enough  what  it  was  that  the  testator  wished  to 
istablisb  in  the  town  of  Dundee.  It  was  clearly  enough  to  be  gathered  from 
^e  two  writings  taken  together  that  the  testator  wished  to  establieli  an  hospital 
H  Dundee  capable  of  containing  100  boys — the  inhabitants  bom  and  educated 
iQ  Dundee  to  have  the  preference  over  the  towns  of  Forfar,  Arbroath,  and  Mon- 
trose. The  writings  being  therefore  testamentary  in  their  nature,  and  such 
^ing  the  form  and  nature  of  the  betj^uest,  the  only  remaining  question  for  their 
Urdsbips  to  consider  was,  whether,  according  to  the  law  of  Scotland  with  re- 
^rd  to  charities,  there  was  anything  in  the  form  of  this  legacy  which  rendei-ed 
't  void  by  reason  of  uncertainty. 

The  following  remarks  fell  from  their  lordships  on  the  branch  of 
the  case  which  was  not  decided  in  the  Court  below — the  question  of 
uncertainty : — 

Tbe  LoBD  CHABcaELLOR. — Adopting  the  benignant  consimction  that  k 
«^own  to  prevail  in  Scotland  as  to  charitable  bequest^,  was  there  in  the 
ptesent  case  an  intention  sufficiently  certain  shown  by  the  teetator  as  to 
tbe  subject  and  the  objects  of  his  bounty,  so  as  to  warrant  a  court  in  carry. 
uig  that  intention  into  effect  ?  Now,  in  the  first  place,  there  can  be  no 
doubt  that  the  general  intention  to  establish  an  hospital  at  Dundee  for  100 
boys  is  clearly  indicated.  In  the  law  of  Scotland  we  term  "  hospital "  was 
^ery  well  un^rstood  to  signify  a  place  for  the  education  of  children.  Bo  far, 
tbercfore,  there  was  no  uncertainty.     But  it  was  said  that  all  that  was  shown 
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on  the  part  of  the  testator  was  a  mere  wish — that  he  may  have  bid  a  n^ 
and  indefinite  design  of  some  day  establishing  an  hospital,  hot  that  thai  desgs 
was  uncertain,  and  at  best  bnt  a  mere  floating  desire.     But  it  was  not  necessan' 
to  go  into  the  authorities  to  show  that  the  mere  expression  of  the  wish  of  s 
testator,  if  clear,  was  quite  sufficient,  and  amounted  to  a  valid  bequest   Whit 
then  was  the  wish  ?    lit  was  to  establish  an  hospital.     That  must  be  taken  to 
mean  that  he  wished  a  building  to  be  provided  capable  of  accommodatiiig  tk 
number  of  children  he  specifies,  and  that  was  sumciently  definite  for  a  conit 
to  know  how  to  act  upon  it.     But  it  was  said  that  there  was  nothing  to  show 
what  class  of  boys  were  to  be  selected  ;  and  if  there  was,  then  it  did  not  show 
whether  they  were  to  be  boarded  and  lodged  also.    Now,  the  boys  were  Bufr 
ciently  defined  when  they  were  said  to  be  the  sons  of  inhabitants  **  born  and 
educated  in  Dundee  or  Arbroath,  Forfar,  and  Montrose.*'    The  parents  moit 
have  been  bom  in  those  towns,  but  may  redde  in  any  other  place.    That  vai 
definite  enough.    Nor  could  there  be  any  doubt  of  the  intention  to  mainUii 
as  well  as  to  educate  these  boys  ;  for,  of  course,  since  many  of  the  boys  mol 
come  from  For^r,  Arbroath,  and  Montrose,  it  was  impossible  these  could  bit 
the  benefit  of  the  institution  unless  they  wer6  also  lodged,  and  boarded,  ai^ 
clothed.    There  might  be  some  doubt  as  to  their  being  clothed  ;  but  eyenq 
this  latter  point  were  left  uncertain,  it  would  not  be  sufficient  to  defeat  the  mail 
object  of  the  testator,  which  had  been  otherwise  clearly  expressed.    Thenr 
was  strongly  urged  at  the  bar  that  the  testator  had  not  specified  what  poitit 
of  his  means  he  intended  to  devote  to  the  establishment  of  this  hospital ;  aai 
it  was  said  that  it  would  be  impossible  to  fix  upon  the  size  and  stvle  of  bmldio| 
that  ought  to  be  erected.    Now,  there  had  been  many  cases  of  this  kind  li 
England,  and  it  had  been  clearly  settled  that  if  there  were  any  data  or  hd 
points  from  which  to  start,  one  could  always  arrive  at  a  proper  conclusion  if  ^ 
to  what  portion  of  the  residue  would  be  necessary.    If  we  have  the  qpot  fixnj 
where  the  building  is  to  be,  and  the  extent  which  must  be  taken  to  be  enouil; 
to  accommodate  100  boys,  the  main  data  are  at  hand.    The  intention  of  tk 
testator  was  either  to  give  the  whole  of  the  residue  of  his  property  to  tla* 
charitable  purpose,  or  as  much  as  would  suffice.     The  tenor  of  the  writing 
left  by  the  testator  showed  his  intention  rather  to  be  to  give  the  whole  residue; 
but  at  all  events  no  difficulty  could  exist  in  the  way  of  preparing  a  scheme 
satisfactory  to  the  Court  for  the  purpose  of  carrying  out  the  bequest.    TboH 
details  were  for  the  Court  of  Session  to  consider  hereafter.    At  present  it  v« 
enough  to  say  that  the  decision  of  the  Court  below  must  be  reversed,  ui 
the  cause  remitted,  with  a  declaration  to  carry  out  the  testator's  object  1^ 
ordering  a  scheme  for  an  hospital  capable  of  accommodating  100  boys  to  It 
prepared. 

Lord  Cbanworth  said  that  the  learned  judges  in  the  Court  below  had  pro* 
ceeded  on  the  ground  that  these  instruments  were  so  very  loose  and  uncertaii 
that  they  could  not  be  taken  as  amounting  to  anything  like  a  will  or  deed  ex- 
pressing the  ultimate  and  final  intention  of  the  testator.  The  Lord  Jostice- 
Clerk,  for  instance,  had  said,  <*  I  confess  my  notion  of  the  whole  case  is,  t^ 
these  papers  must  be  taken  as  mere  scrolb  or  jottings,  from  which  the  deceaxa 
intended  at  some  time  or  another  to  have  a  settlement  made  up ;  but  I  thiu 
there  is  no  valid  or  efiPectual  writing  that  the  Court  can  recognise.  If  they  did, 
it  would  be  the  strangest  case  of  making  a  will  that  was  ever  attempted.*'  So 
Lord  Murray  thought  the  writings  notning  more  than  ^'a  varietr  of  jotting^i 
showing  that  various  ideas  had  been  passing  through  Mr  Morgan  s  head  about 
an  hosDital7'  etc.  Now,  he  took  it  that  this  case  presented  the  same  questioQ 
in  Scotland  as  would  have  been  presented  to  an  English  court  twenty  J^ 
ago,  before  the  Wills  Act  had  passed.  Looking,  therefore,  to  all  these  writing 
their  Lordships  were  cidled  on  to  say  whether  the  testator  intended  them  to  be 
operative  unless  he  altered  them  by  some  other  instrument.  Now  that  tbey 
were  intended  to  be  final  in  this  sense,  seemed  to  be  clear  to  demonstratico 
'^he  language  is  clear  and  precise — "  1  hereby  annul  all  written  on,"  etc.,  etc. 

^a  that  a  final  expression  of  intention,  or  a  mere  memorandum  for  a  futs^ 
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cpressioo  ?  He  thought  it  beyond  all  doubt,  from  the  way  these  writings 
ere  left,  that  they  were  not  mere  jottings,  but  were  final  and  deliberate  in 
leir  character.  His  scratching  out  the  part  that  was  rendered  useless  by  his 
tier's  death,  his  putting  his  initials  on  the  margin  of  interlineations,  and  other 
itumstances,  all  showed  that  the  testator  regarded  them  as  final.  Now,  the 
nt  argoment  against  the  validity  of  the  former  writing  was,  that  the  word 
ko^ital"  had  been  struck  out,  and  therefore  nobody  could  tell  what  it  was 
tat  the  testator  wanted  to  establish  at  Dundee.  There  was  no  doubt  that  the 
^rd  **  hospital"  had  once  been  there ;  and  even  though  it  was  not  competent 
look  at  the  erased  words  (which,  however,  he  did  not  admit),  still  there  was 
OQgh  in  the  second  writing  to  show  that  the  word  hospital  must  be  the  word  to 
supplied  in  the  first  writing.  Therefore  there  was  a  valid  expression  of  an  in- 
ition  to  establish  an  hospital  at  Dundee  for  100  boys.  It  was  the  mere  wish  of 
.'testator,  no  doubt ;  but  that  was  equivalent  to  a  direction  to  pay  a  bequest  out 
lus  estate  for  the  purpose  stated.  Then  an  hospital  plainly  meant  a  place 
tere  boys  were  to  be  instructed,  and,  moreover,  where  they  were  to  be  lodged, 
'  they  were  to  com e  from  Arbroath,  Forfar,  and  Montrose.  It  is  plain  the  boys 
lid  Dot  come  day  by  day  from  those  places,  and  therefore  they  must  be 
iged  and  maintained  in  the  building.  Then,  was  this  a  sufficiently  definite 
fiction?  The  place  was  defined  ;  it  was  Dundee.  The  object  was  defined  ; 
^u  to  educate  and  maintain  boys.  The  class  of  persons  was  defined  ;  it  is 
^  class  of  boys  whose  parents  would  reasonably  be  expected  to  seek  a  gra- 
ttOQt  education  for  their  children.  That  being  so,  the  will  is  to  establish  an 
^ital,  t^.,  not  merely  to  build  a  house,  but  to  supply  masters  for  the  pur— 
^  of  givixig  the  education.  Therefore  the  object  was  clearly  enough  defined ; 
a  thoiigh  a  sum  is  not  mentioned  for  the  purpose  of  carrying  out  the  will, 
U  the  Court  must  find  out  what  such  a  building  and  institution  would  cost. 
Mne?er  that  is  ascertained,  then  that  is  the  sum  the  testator  intended  to  give. 
•hat  sum  will  exhaust  the  whole  funds,  then  the  whole  fiinds  were  given.  If 
*iil  not  exhaust  the  whole,  then  the  surplus  is  undisposed  of,  and  will  go  to 
^next  of  kin.  The  interlocutor  of  the  Court  of  Session  is  therefore  wrong, 
d  mast  be  reversed  ;  and  the  case  must  be  remitted,  with  a  declaration  that 
5  will  was  valid. 

^rd  Wbnblbtdalv. — This  appeal  had  been  very  ably  argued,  and  the  first 
^^on  was,  whether  these  were  valid  testamentary  writings  entiUed  to  pro- 
*^  \  The  Court  of  Session  had  thought  they  were  jottings  or  scrolls,  but  in 
I  opmion  they  clearly  contained  the  expression  of  a  final  purpose.  The  re- 
^dents,  however,  say  that  the  bequest  is  so  uncertain,  that  no  court  can  give 
^  to  it,  because  it  does  not  state  who  are  to  be  the  objects  of  bounty,  and 


^  estate,  or  so  much  as  will  suffice  to  establish  the  hospital.  ..« 
kJ^^*^  could  be  little  doubt  the  t^oU  of  ^the  estate  was  intended  to  be 
^^1  because  the  testator  revoked  all  previous  bequests,  and  directed  such  an 
^m  to  be  erected  as  would  requure  the  whole  of  that  estate  as  nearly  as 
^ble.  £y^  If  there  were  no  words  sufficient  to  carry  the  whole  estate, 
^|t  was  sufficiently  implied  that  as  much  was  given  as  would  be  necessary  to 
Y^  a  court  to  direct  a  scheme  and  carry  out  the  bequest.  He  confessed  he 
^  had  doubts  as  to  the  right  construction.  All  depended  on  the  words  not 
*^i  for  whatever  was  purposely  deleted  could  have  no  effect.  The  judges 
(be  Court  below  thought  that  the  deletion  of  the  word  <<  hospital"  in  the  first 
°|^  made  it^  quite  uncertain ;  but  there  were  many  circumstances  to  show 
^the  deletion  of  that  word  was  accidental.  If  not  accidental,  why  did  the 
I^Wt  leave  the  other  words  ?  But  be  that  as  it  may,  still  the  defect  was  sup- 
*p  "7  the  second  writing  ;  and,  reading  both  together,  it  was  dear  that  what 
^  testator  wanted  to  be  built  was  an  hospital  at  Dundee  for  100  boys — the 
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was  clear  that  it  was  not  meant  for  sick  persons,  for  the  testator  did  not  menttoa 
the  word  *'  sick."    If  boys  were  to  be  received,  then,  they  were  to  be  instroded; 
and  if  they  came,  as  they  might  do,  from  a  distance,  it  followed  that  thej  must 
be  provided  with  necessaries  and  clothing.     It  was  doubtfal  whether  the  deleted 
words  could  be  looked  to  in  order  to  give  farther  effect  to  the  undeleted  voriis; 
bnt  he  thought  they  might  be  looked  to  in  order  to  see  what  the  testator  metit 
at  the  time  he  first  wrote  the  instrument.     It  therefore  sufficiently  appeared  k 
that  way  that  the  testator  knew  what  sort  of  hospital  Heriot's  Uosptal  wss^asd 
that  he  once  intended  to  make  a  similar  one,  which  was,  however,  afterrar^ 
reduced  to  one  containing  100  boys.    The  true  question,  however,  was,  vhit 
was  the  meaning  of  the  undeleted  words — did  they  show  a  bequest  void  forvB* 
certaintv  9    He  believed  the  law  of  Scotland  did  not  differ  firom  the  kv  d 
England  as  to  bequests  being  void  for  uncertainty.     When  a  will  stated  tb« 
object  of  the  testator,  bnt  was  indefinite  as  to  the  sum  of  money  beqaeatkd, 
and  fiimished  no  means  of  ascertaining  the  amount,  it  was  held  void  for  certabtT. 
Thus,  if  a  testator  bequeathed  to  a  person  the  *'  best  of  his  linen,"  or  *^  some  of 
his  best  linen,"  that  nas  been  held  void  for  uncertainty.    But  whcm  tbet» 
tator  bequeathed  *'  such  linen  as  the  executor  should  choose  to  give,"  that  wooij 
be  a  good  legacy,  for  it  furnished  a  mode  of  ascertaining  a  definite  quaniitj.  Si| 
where  a  testator  bequeathed  "  a  reasonable  sum  of  money  to  a  person  for  m 
trouble  that  person  had  taken,"  the  Court  has  referred  it  to  the  Master  of  tH] 
Court  to  ascertain  a  fair  sum.    So  where  a  testator  bequeathed  a  suffidect  stt 
to  a  person  to  take  care  of  his  daughter,  the  Court  has  directed  such  a  pnmoft 
to  be  settled  on  the  daughter  as  the  Master  should  direct.     So  when  an  en- 
cutor  was  directed  to  put  a  child  to  a  respectable  profession  or  employmaiti  ^ 
Court  has  directed  its  officer  to  fix  a  sum.     Upon  the  whole,  looking  at  ibh 
will,  he  thought  there  were  sufficient  means  of  ascertaining  the  amount  of  i^ 
sum  bequeathed.     It  was  such  a  sum  as  would  establish  an  hospital  fcv  tit 
maintenance  and  education  of  100  boys  at  Dundee  during  the  period  hop  «c4| 
usually  kept  at  school.     It  will  be  for  the  Court  of  Session  to  take  the  prcfik 
means  for  ascertaining  that  sum,  and  if  the  whole  estate  is  not  required,  M 
the  surplus  will  be  undisposed  of. 


The  Government  Law  Bills. — The  country  and  the  House  i 
Commons  having  consented  to  the  continuance  of  Lord  DerliJ 
in  power,  his  administration  will,  doubtless,  be  of  peculiar  int»' 
rest  to  lawyers.  The  Government  is  unusually  strong  in  leg^ 
talent ;  law  reform  is  a  question  unaffected  by   the   traditions  a 

Earty ;  and  it  is  therefore  reasonable  to  suppose,  that  a  series  of  1«^ 
ills  will  form  a  large  proportion  of  those  "  good  measures  "  of  whl«4 
such  ample  promise  has  been  made.  The  Attorney-General  (tbtf 
whom  there  is  no  abler  or  honester  lawyer  in  the  House  of  Coffl- 
mons)  has  given  notice  that,  on  the  3d  June,  he  will  introdnee 
seven  bills  for  the  consolidation  of  the  criminal  law.  Tbe^^ 
will  be  referred  to  a  select  committee  to  report  upon  the  t'X' 
pediency  and  practicability  of  consolidating  the  statute  law,  aid 
also  on  the  expediency  of  the  appointment  of  a  board  for  the  re\> 
sion  of  all  bills  brought  before  the  House.  On  the  same  day  1'^ 
will  introduce  a  Bill  to  amend  the  law  relating  to  the  wills  of  Brit^^ 
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subjects  rra'dmg  abroad,  and  to  the  graDting  administrations  to  the 
estates  of  snch  persons ;  also  a  Bill  to  enable  persons  to  establish 
their  legitimacy  before  a  court  of  law  ;  and  also  to  enable  persons 
in  like  manner  to  establish  their  right  to  be  regarded  as  natural- 
bom  subjects  of  Great  Britain,  and  to  extend  the  jurisdiction  of  the 
Divorce  Court.  The  Lord  Advocate's  Titles  to  Land  Bill  has  not 
jet  been  printed.  The  second  reading  is  fixed  for  so  early  a  day  as 
the  7th  June ;  bat  we  hope  Parliament  will  not  pass  it  into  law, 
without  afibrding  time  for  a  full  expression  of  the  professional 
opinion  on  the  very  important  changes  which,  it  is  understood,  will 
be  proposed.    Meantime,  we  may  notice, 

TTie  Executors  BilL — The  Lord  Advocate  has  here  provided  a 
simple  remedy  for  an  evil  which  has  long  been  a  favourite  grievance. 
The  principle  of  the  bill  has  become  a  recognised  necessity  of  the 
times.  It  is  a  branch  of  that  general  legislation  with  respect  to  the 
validity  of  judicial  proceedings  in  England,  Scotland,  and  Ireland, 
Wyond  the  jurisdiction  of  their  respective  courts,  which  is  a  natural 
consequence  of  those  intimate  relations  now  subsisting  between  the 
three  kingdoms.  However  long  they  may  retain  their  different 
systems  of  law,  and  separate  and  independent  judges,  there  can  be 
Do  question  that  the  means  of  rapid  and  frequent  intercourse,  and 
the  extensive  distribution  of  capital,  have,  for  all  the  purposes  of  exe- 
cntion,  made  them  one  State.  There  are  few  men  of  property  whose 
money  is  not  invested  in  each  of  the  three  kingdoms,  in  land,  in 
stock,  or  in  some  other  form.  It  was,  therefore,  a  peculiar  hard- 
ship to  be  compelled  to  repeat  a  purely  formal  proceeding  three 
tioies,  in  each  of  the  three  kingdoms,  before  an  executor  was  en- 
titled to  intromit  with  a  deceased's  estate.  The  Lord  Advocate 
proposes  that  there  should  be  only  one  judicial  ratification  of  an 
cxecQtor^s  title;  that  it  should  take  place  in  the  Court  of  the 
domicile ;  and  that  on  presentation  it  snould  be  sealed,  as  a  matter 
*f  course,  by  the  English  and  Irish  Courts  of  Probate.  At  the 
tame  time,  advantage  has  been  taken  of  the  opportunity  to  reform 
and  simplify  the  old  ecclesiastical  formalities  peculiar  to  the  Com- 
missary Court.  Edicts  of  executry  are  at  an  end,  and  publication 
of  them  at  the  kirk-door  and  market-cross  will  follow  the  fate  of 
proclamations  at  the  ^^pier  and  shore  of  Leith."  Confirmation 
<^f  executors  nominate  will  remain  on  its  existing  footing ;  in  other 
<^8es,  the  first  proceeding  is  by  petition  to  the  Commissary.  The 
procedure  which  will  ensue  is  as  follows : — The  petition  is  affixed 
to  the  door  of  the  Court-House.  The  Clerk  sends  a  copy  to  the 
peeper  of  the  Becord  of  Edictal  Citations,  who  makes  an  abstract 
in  a  tabnlated  form,  and  publishes  it  weekly,  along  with  the  ab- 
stracts of  petitions  for  general  and  special  service.  The  publication 
u  transmitted  by  the  Keeper  to  the  Clerk,  who  certifies  on  the  back 
of  the  petition  that  the  same  has  been  printed  and  published.   Nine 
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days  thereafter,  the  petition  is  called  in  Court,  and  an  execator  de- 
cerned, or  other  proceeding  may  take  place,  according  to  the  forms 
now  in  use.    A  decree  dative  may  be  extracted  not  sooner  than 
three  lawful  days  after  it  has  been  prononnced.    In  giving  in  the 
inventory,  it  will  no  longer  be  necessary  to  speciiy  each  article ;  bnt 
the  general  nature  ana  value  of  the  property  may  be  exhibited 
under  different  heads — thus,  ^^cash  in  house,**  '^iumiture,  linen, 
plate,  pictures,  jewels,"  etc.,  so  much.     The  inventory  given  up  in 
Scotland,  may  include  personal  estate  in  England  and  Ireland. 
There  mast  be  a  separate  statement  for  each  country,  but  one  stamp 
will  cover  the  entire  value.     When  this  is  the  case,  a  Scotch 
confirmation  may  be  produced  in  the  principal  Court  of  Probate  in 
England  or  Ireland,  with  a  certified  copy  of  the  interlocutor  finding 
the  party  died  domiciled  in  Scotland  (^*  which  shall  be  conclusi?e 
evidence  of  the  fact  of  domicile");  ^^and  such  confirmation  shil 
be  sealed  with  the  seal  of  the  said  Court,  and  returned  to  the  panvj 
producing  the  same,  and  shall  thereafter  have  like  force  and  efkM 
in  England  as  if  probate  or  letters  of  administration,  as  the  cm 
may  be,  had  been  granted  by  the  said  Court  of  Probate."     Con- 
versely, when  the  deceased  dies  domiciled  in  England  or  Ireland 
probate  or  administration  granted  there  is,  when  produced  in  the 
Commissary  Court  and  indorsed  by  the  Cleric,  to  have  the  eflfectof' 
confirmation. 

Bank  Cheques. — The  new  Act  imposing  a  penny  stamp  duty  upon  I 
cheaues  has  suggested  the  expediency  of  amending  the  laws  relaUBgJ 
to  cheques  and  remittances.  The  bulk  of  pecuniary  settlements  be-i 
tween  parties  at  a  distance  were  effected,  prior  to  the  changes  intrs-j 
duced  by  Mr  Gladstone's  budget,  by  the  use  of  letters  of  credit 
But,  since  the  reduction  of  the  stamp  duty  on  drafts  payable  <A 
demand  to  a  uniform  rate,  a  very  large  proportion  of  ordinaiy 
remittances  have  been  made  in  the  form  of  drafts.  Two  Tery  ini^ 
portant  declaratory  provisions  have  been  added,  in  consequence  d^ 
these  changes,  to  our  mercantile  code  ;  and  the  legal  interpretatioo 
of  these  clauses  has  now  been  authoritatively  determined  by  the 
Court  of  Exchequer  Chamber,  on  appeal  from  the  Queen's  Bendi^ 
in  the  case  of  Simmons  v.  Taylor.  The  Stamp  Act  of  I85S 
exempted  bankers  from  liability  for  the  consequences  of  makii^ 
payment  to  the  wrong  person  on  the  faith  of  a  forged  indorsation,^ 
thus  putting  it  in  the  power  of  any  person  who  might  ftuudulentiv 
acquire  such  a  draft  to  obtain  payment  from  the  bank  drawn  npon. 
without  any  risk  attaching  to  the  banking  company  for  their  n^fi- 
gence.  To  obviate  this  inconvenient  resmt,  Mr  Apsley  Pellatt's  Act 
was  passed  to  legalise  the  "crossing"  of  cheques.  This  Act  (1^  and  20 
Vict.,  c.  25)  declares,  that  where  any  draft  or  order  payable  <mi 
demand  shall  bear  on  its  face  the  name  of  a  banking  company,  or 
the  words  "  and  company,"  in  fall  or  abridged,  such  £raft  snsil  only 
be  payable  to,  or  through,  some  banker  or  banking  company.    The 
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harts  of  Westminster  Hall  have,  however,  decided  that  the  pro* 
ection  affiMrded  hy  this  Act  may  be  destroyed  by  the  simple  expe- 
ient  of  erasing  the  cross-written  words, — one  learned  judge  going 
>  far  as  to  say  that  the  holder  of  such  a  note  had  as  gooa  a  right 
0  erase  the  crossing  as  the  drawer  had  to  add  it.  It  does  not 
eem  to  have  occorred  to  this  profound  jurist  that  the  person  who 
fojM  erase  the  crossing  was  not  the  lawful  holder,  for  whose  pro-* 
iction  the  cross-writine  was  added,  but  a  thief ^  who  would  be  unable 
lierwise  to  set  the  order  cashed.  No  person  receiving  a  crossed 
leque  in  a  legitimate  way  could  have  any  motive  for  obliterating 
le  direction;  and  the  real  question  simply  is,  whether  the  erasure 
the  cross^writing  is  to  have  the  same  effect  as  an  erasure  in  the 
Kiy  of  the  draft,  that  is,  to  raise  a  presumption  of  forgery  or  fraud, 
id  to  subject  the  banker  who  pays  the  vitiated  order  to  civil 
ibility  for  his  negligence.  The  English  common  law  judges  have 
M  that  bankers  are  at  liberty  to  disregard  the  erasure ;  but  the 
nnmou  sense  of  mercantile  men  has  led  to  an  opposite  conclusion. 
A  a  general  rule,  we  think  it  is  inexpedient  to  interfere  with  the 
^sions  of  the  legal  tribunals  by  declaratory  legislation  ;  but  the 
^^Q  in  Simmons  v.  Taylor  has  substantially  repealed  Mr  Pellatt's 
^%  and  a  more  stringent  enactment  will  be  absolutely  necessary 
'  protect  the  public  against  a  system  which  confers  a  premium  on 
^ligence  and  virtuaJ  immunity  for  fraud. 

Fee  Fund  Dues. — A  Question  of  considerable  importance  to  prao- 
kwners  was  decided  a  few  days  ago  by  the  Court,  with  reference 
^  the  payment  of  fee  fund  dues  upon  an  adjusted  paper.  In  a 
tte  depending  he&ae  Lord  Ardmillan,  certain  alterations  had  been 
l^e  in  the  course  of  adjustment  upon  the  revised  defences.  The 
^k  required  the  agents  to  fee  fund  the  paper  of  new,  in  conse- 
^^ce  of  these  alterations,  which  the  agents  refused. to  do,  on 
'^  ground  that  the  collector  of  fee  fund  had  no  authority  to 
^Ke  any  such  charge.  The  process  was  then  arrested  by  the 
^ctor,  who  compeared  for  his  interest.  The  point  was  reported 
y  liord  Ardmillan  to  the  First  Division,  both  parties  agreeing  that 
^  general  question  was  to  be  discussed  irrespective  of  the  large  or 
^l  amount  of  alteration  on  the  particular  paper.  The  clause  in 
^  statutory  schedule  relied  on  by  the  collector  was,  ^*  condescend- 
>ice  and  answers,  revised  or  amended  condescendence  and  revised 
*  *inended  answers,  with  or  without  note  of  pleas  in  law  annexed, 
»ch  58."  The  Court,  however,  unanimously  held  that  there  was 
^^  authority  for  the  proposed  charge.  The  adjustment  was  supposed 
0  be  made  at  chambers,  in  presence  of  the  Lord  Ordinary ;  and  this 
*^^  practice  was  introduced,  among  other  things,  for  the  very  pur- 
^  of  saving  to  litigants  the  expense  of  the  re-revised  and  a^usted 
^*rate  papers  formerly  necessary.  The  contention  on  the  part  of 
^®  collector  just  amounted  to  this,  that,  if  a  word  were  deleted,  or  a 
^^d  added  at  adjustment,  a  sum  of  5s.  would  require  to  be  paid 
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for  fee  fand — a  proposition  manifestly  absurd.  So  &r  the  deosioa 
of  the  Court  was  unexceptionable ;  bat,  with  what  we  must  oonsder 
a  strange  inconsistency,  they  refused  expenses  to  the  party  who  bad 
been  obliged  to  defend  himself  against  an  unjust  exaction,  and  whom 
the  collector  of  fee  fund  had  asked  to  so  with  him  to  the  Court  to 
get  the  practice  settled.     Rather  than  have  had  the  trouble  and  ex- 

Eense  of  appearing  in  the  Inner  House,  the  party  would,  of  coarse, 
ave  paid  the  small  charge ;  but  he  is  now  mulcted  in  hb  own 
expenses  for  having  settled  this  rather  important  point  of  practice! 
It  was  stated  that  the  collector  invariably  made  the  charge  where 
the  clerks  reported  to  him  the  adjustment  of  a  paper,  and  yet,  with 
the  Crown  so  far  lucratus  by  the  former  improper  practice,  the 
Court  relused  expenses  to  the  party  challenging.  The  expezue 
would  have  been  a  perfect  trifle  to  the  Treasury,  but  is  a  mot 
serious  hardship  to  the  individual  litigant ;  and  we  think  the  QueenV 
Kemembrancer  might,  with  a  good  grace,  still  recommend  that  tU 
Crown  should  bear  the  cost  of  the  discussion.  '      \ 

The  Morgan  SueeesHon* — The  decision  by  the  House  of  Lords  ia 
the  appeal  at  the  instance  of  the  Magistrates,  etc,  of  Dundee  v.  tfai 
Reps,  of  the  late  John  Morgan,  as  to  the  testamentary  writings  left  bf 
that  gentleman,  has  been  variously  viewed.  A  more  complete  reverse 
of  the  decision  of  a  Scotch  tribunal  has  not  occurred ;  but  it  appean 
to  us,  that  the  decision  is  only  the  natural  sequence  of  the  cases  ot 
Jack  V.  Burnett  (28th  August  1846,  5  BelPs  Appeal  Cases,  ^"h 
and  Stoddart  v.  Grant  (28th  June  1832,  1  Macq.  163).  Tb 
appeal  lay  against  a  judgment  of  Lord  Handyside,  a£Brmed  by  tb9 
Second  Division  unanimously,  without  hearing  senior  counsel  for  tin 
defenders,  which  denied  eflect  to  the  bequest  which  it  was  sought  ts 
render  effectual,  because  the  writings  alleged  to  contain  it,  althou^ 
admitted  to  be  holograph,  were  not  to  be  considered  testamentai^f 
and  even  were  they  to  be  so  regarded,  they  were  to  be  held  as  re* 
voked  by  the  deletions  which  appeared  on  the  face  of  them.  Tlift 
House  of  Lords  have  found  that  Mr  Morgan  did  die  testate,  ani 
that  where  there  is  evidence  in  gremio  of  the  documents  constitut- 
ing a  will  to  show  a  deletion  to  have  been  the  result  of  accident,  the 
Court  must  reinstate  the  deleted  word.  Having  thus  supported  the 
deeds,  the  House  of  Lords  went  on  to  find  tliat  the  bequest  was  not 
void  fix)m  uncertainty,  and  they  threw  grave  doubts  upon  the  autho* 
rity  of  Ewen  or  Graham  v.  the  Magistrates  of  Montrose  (16th  Nor- 
1830,  2  Dow  and  Clarke,  74).  In  this  way  the  town  of  Dundee 
will  now  succeed  to  Mr  Morgan's  fortune,  understood  to  be  above 
L.100,000 ;  and  the  Court  of  Session  have  had  the  case  remitted  to 
them,  to  prepare  a  scheme  for  an  hospital  in  that  town  to  accomioo* 
date  100  boys.  The  case  is  one  of  considerable  hardship  to  tbe 
parties,  who,  after  an  expensive  and  protracted  litigation,  bad  suc- 
ceeded in  being  declared  Mr  Morgan's  nearest  relatives,  and  ^'^^ 
prepared  to  ignore  the  will ;  but  there  will  remain  for  thero  the 
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mtage  which  he  has  left.  The  litigation  assumed  at  first  the  form 
a  moltiplepoinding;  and  in  that  process,  after  the  issue  of  the  trial 
to  who  the  nearest  relatives  were,  the  Town  and  Trades  of  Dundee 
tempted  unsnccessfully  to  appear  (11th  March  1856,  18  D.  797). 
bey  betook  themselves  thereafter  to  an  action  of  declarator,  and 
evflQcceeded  in  establishing  its  competency,  and  their  right  to 
sist  in  it,  without  reducing  the  decree  of  preference  which  the 
latives  had  olitained,  and  without  being  obliged  to  pay  the  ex- 
Qses  incurred  by  the  defenders  in  the  muitiplepoinding  (14th  Dec. 
56,  19  D.  168).  It  is  in  this  action  that  the  Town  and  Trades 
Dundee  have  now  finally  succeeded ;  and  what  the  House  of 
»rds  have  by  a  liberal  interpretation  read  as  Mr  Morgan's  inten- 
DS  regarding  an  hospital,  will  thus  receive  effect.  The  equity  of 
)  decision  is  undouSted.  It  is  only  matter  of  surprise  that  our 
arts  should  have  so  long  considered  themselves  bound  to  exercise 
Hr  jurisdiction  in  will  cases  as  mere  courts  of  law.  The  prin- 
>les,  however,  on  which  they  ought  to  proceed,  have  now  been 
thoritatively  enunciated  ;  ana  the  valuable  stores  of  precedent  to 
>  found  in  the  decisions  of  the  Equity  and  Eeclesiastical  Courts  of 
igland,  will  be  available  as  guides  to  their  right  application.  This 
iolt  cannot  be  viewed  with  alarm  by  those  who,  with  ourselves, 
ore  a  gradual,  instead  of  a  hurried  and  inconsiderate  assimilation 
the  laws  of  the  two  countries. 

The  Rights  of  Juries. — It  is  a  great  mistake  to  suppose  that  in 
iminal  cases  there  exists  in  tnis  country  anything  equivalent 
the  power  of  an  English  judge  to  withdraw  the  case  from  the 
fj*  On  the  contrary,  a  ocotch  judge  has  no  power  to  nonsuit 
e  Crown.  The  jury  are  bound  to  receive  the  judge's  directions 
matters  of  law, — e.^.,  that  no  conviction  could  follow,  if  the  pro- 
CQtor  closed  his  case  after  calling  only  one  witness,  however 
iptworthy.  But  in  all  questions  relating  to  the  sufiiciency  of  the 
idence,  me  jury,  as  the  appointed  investigators  of  fact,  are  the 
asters  and  monarchs  of  the  case — quite  at  liberty  to  disregard  the 
dge's  opinion  thereon ;  and  their  verdict,  if  in  form  and  applicable 
the  issue  remitted  to  them  to  try,  must  be  recorded,  however  per- 
!^  or  absurd.  The  only  person  who  can  constitutionally  inter- 
ne between  them  and  the  pnsoner,  after  he  is  in  their  hands,  is  the 
sblic  prosecutor,  who,  like  any  otiier  pursuer,  is  always  at  liberty 
»  abandon  his  case.  On  this  ground  the  House  of  Commons  in 
^^j  by  a  large  majority,  refused  a  motion  for  a  royal  commission 
^  bquire  into  the  conduct  of  the  judges  who  presided  at  the  Glas- 
ow  Assizes  inmiediately  preceding.  The  charge  was  assault  with 
^tent  The  judges  thought  the  evidence  insufficient,  and  suggested 
iat  the  case  should  be  given  up  by  the  Crown.  The  jury  were 
fa  different  opinion,  and  insisted  on  their  right  to  find  the  man 
^ilty.  The  Advocate-Depute  ultimately  withdrew  the  charge, 
•id  a  verdict  of  not  guilty  was  entered.     Thereupon  ten  of  the 
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joiy  protested^  and  had  the  case  brought  befiire  Pariiament;  but 
here  manifestly  there  was  no  ground  whatever  for  interfefencef 
because  the  Advocate-Depute  having  withdrawn  the  charge,  the 
verdict  recorded  was  the  only  one  which  could  competently  be 
returned. 

At  the  last  Glasgow  Assizes  another  case  occurred,  which  has  ex* 
cited  much  attention. 

Three  men,  named  McCartney,  M^Crone,  and  Hughes,  and  a 
woman,  named  Farrel,  were  placed  at  the  bar,  charged  with  gar- 
rotting Thomas  Newstead,  a  clerk,  at  an  urinal  in  GaUow^te,  and 
robbing  him  of  a  silver  watch,  on  12th  December  last,  xhe  cm 
went  to  trial  against  all  the  prisoners,  who  were  defended  I 
separate  counsel.  The  evidence  showed  that  three  men  asd 
woman  had  been  seen  at  the  spot  where  the  robbery  (as  to  wi 
there  was  no  Question)  had  been  committed,  that  two  of  the 
entered  the  unnal,  following  Newstead,  and  that  the  third 
and  the  woman  remained  outside.  Mr  Newstead  was  violent 
seized  and  robbed  of  his  watch  by  two  persons,  whom  he  identified  i 
M^Crone  and  Hughes.  The  watch  was  given  to  the  woman  whm 
the  men  came  out,  and  the  three  immediately  ran  off,  but  the  thiii 
man  stood  still.  This  man,  according  to  the  theory  of  the  Croi9i| 
was  the  prisoner  McCartney ;  but  the  evidence  was  rather  contai 
dictory  as  to  his  identification. 

When  the  case  was  closed,  and  counsel  rose  to  speak  for  M'Cartn< 
he  was  stopped  by  the  Lord  Justice-Clerk,  who  asked  the  Adi 
cate-Depute  if  he  considered  there  was  evidence  to  go  to  the  jo 
against  that  panel,  as  he  did  not  think  there  was.  The  Advocat 
Depute  said  nothing,  and  counsel  resumed  his  seat  The  j< 
were  then  addressed  on  behalf  of  the  other  prisoners,  were  char^ 
by  the  judge,  who  made  no  refer^ice  to  McCartney's  case,  and 
tired  to  consider  their  verdict.     On  their  return,  the  chancellor 

fot  the  length  of  saying — ^'  We  find,  by  a  majority,  the  pris< 
f'Carthey  guilty  as  libelled,  and  the  others,"  when  he  was  inter- 
rupted by  the  Lord  Justice-Clerk,  who  said  he  could  not  receive 
any  such  verdict,  as  he  understood  the  jury  had  agreed  with  hia 
in  the  opinion,  that  the  charge  had  not  been  proved  against 
McCartney,  whose  counsel  on  that  account  had  not  addressed  them^ 
and  that  before  they  could  return  a  verdict  against  him,  they  must 
hear  his  counsel*  Counsel  was  sent  for,  but  he  had  left  the  Cooit 
The  jury  again  retired  to  reconsider  their  verdict.  However,  th€;f 
remamed  of  the  same  opinion.  In  this  unexampled  dilemma,  tiie 
Lord  Justice-Clerk,  after  consulting  with  Lord  Ivory,  remarked, 
that  the  question  was  of  such  importance,  that  he  had  no  altematiTe 
but  to  order  the  jury  to  be  enclosed  for  the  night,  in  order  that 
they  might  be  addressed  by  McCartney's  counsel  next  day.  Neit 
morning,  accordingly,  the  unspoken  speech  was  delivered — the 
judge  explained,  in  a  second  and  very  luminous  charge,  how  thejr 
were  all  wrong,  and  must  acquit  the  prisoner, — the  courage  of  th« 
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Btinaie  jnnm  gmve  way, — three  went  over  from  the  side  of  the 
I  who  were  for  convicting  to  the  five  who  were  for  acquitting ; 
d  thus,  by  a  majority  of  one,  a  verdict  was  returned  in  harmony 
th  the  wishes  of  the  Court,  and  in  accordance  with  the  approved 
axim,  that  it  is  better  that  ten  guilty  men  should  escape  tnan  one 
Bocent  be  punished. 

l^W  there  is  something  very  curious  and  anomalous  in  the  whole 
tfcia  proceeding.     We  are  not  aware  of  any  previous  instance  in 
3  history  of  criminal  law,  where  a  reclaiming  petition,  or  more 
5perly,  perhaps,  a  representation  to  a  jury  against  their  own  ver- 
%  was  allowed ;  for  tne  speech  the  morning  after  they  had  made  up 
5ur  minds,  and  were,  in  point  of  law,  done  with  the  case,  was 
ither  more  nor  less.    It  is  a  proceeding  to  be  chiefly  condemned 
account  of  the  hardship  it  inflicted  on  the  jury.     The  night's 
ifinement  was  a  small  matter  compared  with  being  placed  in  the 
asm^  predicament  of  either  sacrificing  their  own  opinions,  or 
utifying  themselves  by  reversing  their  former  decision. 
Altogether  the  **  boasted  institution  "  does  not  appear  to  advan- 
gc  m  the  case.     At  the  same  time,  although  no  judge  is  entitled 
refuse  a^  verdict,  when  tendered  in  a  formal  and  regular  manner, 
^  is  this  to  be  said  for  the  Lord  Justice^Clerk,  that,  but  for  the 
orse  he  took,  McCartney  would  have  been  at  this  moment  under- 
dog a  long  term  of  penal  servitude.    The  inconvenience  which 
ejury  sufiered  by  one  night's  confinement  is  slight  indeed,  com- 
^  to  the  consequences  which  their  first  verdict  must  have  car- 
^  against  the  prisoner  unjustly;  for,  being  acquitted,  we  must 
esume  that   he   was    innocent.      The  whole  of   the  difficulty 
^pt  have  been  avoided  if  the  counsel  had  insisted  on  the  verdict 
'ng  recorded  when  it  was  tendered.    It  was  their  right  to  do  so ; 
^^  now  they  failed  to  see  that  it  was  also  for  their  interest,  we  are 
a  loss  to  comprehend.    They  ran  no  risk,  because  they  could 
>t  make  their  case  worse  if  the  jury  were  for  convicting.     On  the 
*«r  hand,   there  was  a  chance, — a  very  considerable  chance,  we 
"nk,  with  such  a  jury, — of  their  verdict  being  one  of  acquittal 
pxQsi  one  or  more  of  the  prisoners. 

^PP<dniment8. — The  new  Grovemment  have  been  unusually  for- 
ttnate  in  their  first  piece  of  judicial  patronage.     Mr  Penney  was. 


"^ustaction,  and  he  promises  to  be  a  valuable  accession  to  the  re- 
^^'kable  combination  of  varied  talent  which  now  adorns  the  Scotch 
°^nch.  His  appointment  relieves  Lord  Mackenzie  of  the  many 
^foaoug  duties  wnich  he  has  so  long  and  satisfactorily  discharged  as 
*^^ior  Judge. — Mr  Russell,  one  of  the  Principal  Clerks  of  Session, 
^^r  43  years'  service— during  which  long  period  he  has  won  the 
^P^  of  all  with  whom  he  was  brought  in  contact,  is  about  to  retire 


810  DIGEST  OF  DECISIONS  [Jone 

on  an  allowance  of  two-thirds  of  his  salaiy.    Bamonr  aadgns  the 
post  to  Mr  Inglisy  the  present  Crown  Agent. 

The  Queen  has  conferred  the  honour  of  knighthood  npon  Adam 
Bittleston,  Esq.,  Judge  of  the  Supreme  Court  of  Judicature  ac 
Madras. 

Alexander  James  Johnston,  Esq.,  of  the  Middle  Temple,  Barris- 
ter-at-Lawy  has  heen  appointed  Puisne  Judge  of  New  2iealand.  Mr 
Johnston  is  a  member  of  the  Northern  Circuit,  and  has  been  fat 
some  years  one  of  the  reporters  in  the  Court  of  Common  Fleas  fat 
the  Imw  Journal. 

A  member  of  the  English  bar  has  been  appointed  Attorney-Gene*, 
ral  of  the  Island  of  Ceylon-^a  colony  which  ought  in  fairness  to 
supplied  with  functionaries  from  Scotland,  as  the  civil  law  wbk 
was  introduced  by  its  Dutch  founders  is  still  administered.    Wi 
believe  that  that  principle  would  have  been  given  effect  to  if  tlie 
Government  had  for  a  few  weeks  longer  remained  in  power. 

I^^ctice  08  to  Productions. — ^The  malapmxia  which  has  arisaia 
to  reserving  leave  to  put  in  productions  after  the  record  is  closei 
has  at  length  been  stopped  by  the  Outer  House  Judges.  Tk 
directions  of  the  statute  will  in  future  be  enforced.  It  is  no  longci 
competent  to  produce  a  document  after  the  record  is  closed  witbo^ 
an  express  minute  of  consent.  ,  j 
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John  Lamont  v.  James  Smfth. — May  13. 

Writer* 9  Efypotheo^'Trafuactum. 

Herbertson  purchased  from  Lyle,  in  1849,  certain  steadings  of  ground  hi 
building  purposes,  the  price  to  be  converted  into  a  ground-annual.  Laznoa 
acted  as  Herbertson's  agent.  Herbertson  did  not  proceed  to  build  till  May  18Si 
Bv  that  time  Lyle  had  agreed  to  convey  the  right  to  the  ground-annual  to  Bel 
of  Abbotshaugh.  It  was  therefore  arranged,  in  order  to  save  the  expense  d 
several  deeds,  that  Lyle,  the  seller,  should  convey  the  subjects  to  Herbertson 
the  purchaser,  under  burden  of  the  ground-annual,  in  favour  of  Bell.  Ade«4 
embodying  this  arrangement,  was  accordingly  prepared.  It  contained  an  obli- 
gation on  Herbertson  and  Lyle,  to  put  the  deed  on  record,  and  fumisli  aoei- 
tract  to  Bell.  In  this  transaction  Lamont  again  acted  as  agent  for  Herberts^ 
Smith  acted  for  Lyle  and  Bell.  After  the  deed  was  executed.  Smith  sent  it  n 
Lamont,  with  a  request  to  be  furnished  with  an  extract  as  provided  for — vhk^ 
Lamont  promised  to  do  **  so  soon  as  I  have  exhibited  the  contract  of  groucil- 
annual  to  superior's  agent.**  Thereafter  Herbertson,  the  purchaser,  was  seqa^ 
troted.  The  deed  had  not  then  been  recorded.  Smith  tnen  applied  to  Lanoat 
to  record  it>  or  return  it,  in  order  to  get  it  done.     Lamont  infused,  on  tbt 
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round  that  be  had  an  hypothec  or  lien  over  it  for  an  account  due  to  him  by 
erbertflon.  Smith  applied  for  judicial  authority  to  compel  Lament  to  recoid 
le  deed  or  return  it.  He  pleaded,  that  the  deed  was  sent  to  Lamont  for  a 
>ectal  purpose,  and  so  could  not  be  retained  by  him  for  Herbertson's  account 
>  ag:ainst  Bell  or  his  agent,  for  there  were  bere  two  distinct  estates,  one  of  which 
elooged  to  Bell,  and  of  which  this  deed  was  the  sole  title.--Skinner,  31st  May 
823.  Pleaded  for  Lamont :  A  writer's  account  is  preferable  to  an  heritable  debt, 

od  a  ground -annual  is  on  the  same  footing Campbell,  1st  Feb.   1867 ; 

rovcnhall's  Cra.,  Diet.  6253  ;  Campbell  v,  Clason,  15th  Nov.  1822.  Held,  that 
smont  could  not  retain  the  deed.  Herbertson  was  not  the  sole  owner  of  the 
itdy  and  Bell  was  not  a  mere  creditor  or  encumbrancer.  It  was  a  mutual 
>ntract,  constituting  an  entirely  separate  estate  in  each  party,  and  whether 
amont  was  bound  to  put  the  deed  on  record  or  not,  he  was  not  entitled  to 
^  his  hypothec,  so  as  to  prevent  its  being  recorded. 

RowLET  v»  CoLUKS  AJXD  SoKS. — May  14. 

Contract — Sede — LiabiUiy, 

In  February  18479Rowley  bought  from  Collins  and  Sons  fifty  tons  of  bar-wood, 
'be  delivered  ground  as  he  should  require  it.  The  price  was  L.5, 1 68.  per  ton, 
w  the  cost  of  grinding  L.2  per  ton.  Thirty-five  tons  were  deliverea,  as  re- 
ttedy  between  that  date  ana  1852,  and  the  whole  price  was  paid.  In  June 
w2,  Bowlev  requested  Collins  and  Sons  to  send  the  remaining  fifteen  tons  to 
Varer,  to  be  ground  by  him.  They  did  so,  and  the  cost  was  L.30.  This 
un  Rowley  aow  sought  to  recover  from  Collins  and  Sons,  on  the  ground  that, 
f  their  contract,  they  were  bound  to  deliver  the  wood  ground,  that  he  had 
m  them  fur  grinding  the  whole  of  it,  and  that  it  was  with  their  consent  that 
bad  been  sent  to  Paynter  to  grind  it.  Pleaded  for  Collins  and  Sona— They 
^er  authorised  the  wood  to  be  ground  at  their  expense.  They  were  perfectly 
)le  to  do  it  themselves,  and  had  plenty  of  ground  bar-wood  in  store  to  meet 
^  pursuer's  orders.  After  proof :  Held,  that  there  had  been  no  transaction  be- 
'Mn  the  parties,  by  which,  in  consenting  to  send  the  wood  to  Paynter  to  be 
round,  Collins  and  Sons  agreed  to  return  any  part  of  the  price;  and,  although 
;  !*!?*  ttlleffed  bj  Rowley  that  his  customers  complained  of  the  way  in  which 
A^  ^  ^^^  were  grinding  the  wood,  it  was  not  proved  that  these  complaints 
*d  been  communicated  to  them.  Therefore,  although  in  telling  Collins  and 
^  to  send  the  fifteen  tons  to  Paynter,  Rowley  possibly  meant  to  hint  to  them 
o^he  was  dissatisfied  with  their  work,  he  had  not  discharged  himself  of  the 
•<>raen  of  himself  paying  the  cost  of  grinding  by  Paynter. 

Ford  v.  Muibhead. — May  19. 

Proceu — Itwea — Maliee,  and  want  of  Probable  Oauee. 

In  an  action  of  damages,  on  a  medUatione  fugm  warrant,  which  was  obtained 

^  ^oe  dependence  of  an  action  at  the  instance  of  the  defender  against  the  pur- 

^^~^^m,  that  it  was  not  necessary  to  take  an  issue  of  <'  malice  and  want  of 

F^able  cause,'*  but  that  it  was  sufficient,  if  the  act  complained  of  was  cha- 

^l^tftiiaed  as  done  '*  wrongfully."    Issues  were  less  extended  in  their  expression 

^  they  used  to  be— certain  words  being  now  used  and  inserted  in  issues  hav- 

^  <^rtaiQ  u»|j  efiects  and  meaning,  and  the  word  '<  wrongful*'  would  meet 

^f  J^^^^ice  of  this  case,  meaning  thereby  a  legal  wrong,  sucn  as  the  violation 

..^^isparty's  rights,  through  the  use  of  diligence,  or  obtuning  it  by  a  reckless 

^^on  on  oath,  that  the  debtor  meant  to  fly  when  the  creditor  had  no  rea- 

fnp*     K^nnd  for  supposing  that  he  was  about  to  do  so.    The  word  "  wrong- 

th  hT^  intended  to  leave  to  the  judge  in  each  case  to  point  out  to  the  jury 

J  troe  issue  of  the  case,  as  to  the  conduct  of  the  creditor,  and  how  far  he  ha4 

'^'^ed  legal  bounds. 

^01^  U.^lfO.  xvin,  JUNE  1858.  B  B 
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HoGABTH  9.  Robs. — May  21, 

Process — Fee-  Fund  Dues — A  djuttmeni  Boll. 

This  process  appeared  in  the  Lord  Ordinary's  adjustment  roll,  and  was  ad- 
joumed ;  and  thereupon  the  pursuer  borrowed  the  process,  and  made  some  alter- 
ations and  additions  on  his  revised  condescendence.  Held,  that  such  alter- 
ations at  adjustment  did  not  make  the  paper  on  iivhich  they  were  made  an 
amended  paper,  in  the  sense  of  the  statute  (2  and  3  Vict.,  c.  36,  sec.  2),  and 
consequently,  that  fee-fund  dues  were  not  exigible,  but  ohserved,  that  if  alte^ 
ations  at  adjustment  be  such,  that  they  ought  properly  to  be  made  only  undtr 
the  authority  of  a  special  interlocutor,  that  the  fee-fund  might  be  exigible. 

Pearson  or  Bell  v.  Miller. — M€^  22. 
Suspension — BiU — Juratoty  Caution, 

A  promissory-note  was  granted  in  November  1857  to  Miller,  by  Mrs  Peanoa 
or  Bell.  Being  charged  on  it,  she  suspended,  on  the  ground  that  she  was  t 
married  woman.  This  was  disputed  by  Miller,  who  pleaded,  that  as  ahe  &t- 
ried  on  business  as  an  unmarried  woman,  and  the  debt  was  incurred  bj  her  in 
that  character,  the  suspension  should  be  refused — at  all  events,  that  the  not< 
should  be  passed  only  on  full  caution.  HiM,  that  the  suspender  was  entitled 
to  have  the  note  passed  on  juratory  caution.  The  bill  was  signed  by  her  as  i 
married  woman,  and  prima  facie  evidence  of  her  marriage  was  instructed. 

Lamont  9.  Baker. — JIfay  22. 
Forbes  Mackenzie  Act — Suspension  of  Ccnvietion, 

Suspension  of  a  conviction  and  sentence  for  selling  excisea^le  liquors  with- 
out a  certificate.  The  conviction  found  the  oomplainer  liable  in  a  penaltT  (tf 
L.15,  and  adjudged  him  to  pay  the  penalty  to  the  respondent,  **  to  beappli^ 
as  the  magistrates  shall  direct,  in  terms  of  law.**  Pleaded  for  the  suspeiuler: 
The  application  of  the  penalty  is  discretionary,  and  it  was  indispensable  tliit 
the  conviction  should  specify  the  particular  way  in  which  it  waB  to  be  applied 
(Paley  on  Convictions^  p.  233).  Held,  that  the  question  being  importaDtasi 
precedent,  the  note  should  be  passed  to  tiy  the  question,  but  opinions  n- 
served. 


SECOND  DIVISON. 

XJDin  r.  Udnys.— ilfarcA  16. 
Entail — Fetters — Irritant  Clause, 

The  pi*ohibitory  clause  of  the  entail  of  the  estate  of  Dudwick,  prohibited  tbe 
maker  and  heirs  of  tailzie  from — (1),  Altei-ing  or  infiinging  the  tailaie ;  (2)» 
Selling,  disponing,  and  granting  long  leases ;  (3),  Contracting  debts,  and  (fol- 
lowing that  prohibition) ;  (4),  "Doing  anv  other  deed  or  deeds,  whereby  the  same 
might  be  comprised,  adjudged,  evicted,'^  etc.  The  irritant  clause  was  in  tbei^ 
terms  : — *^  And  if  it  shall  happen  me,  or  my  said  heirs  of  tailzie,  to  faQzie  and 
doe  in  the  contrair,  then  and  in  that  case  all  and  every  such  debts  and  deeds 
to  be  done  by  me  or  them,  contrary  hereunto,  shall  not  only  be  null  and  of  o^ 
avail,*'  etc.,  **  in  so  far  as  the  same  can  affect  or  burden  the  foresaid  lands,' 
etc.,  **  but  also,**  etc.  Held^  adhering  to  the  judgment  of  Lord  Handysi<i« 
(Ordinary),  that  the  irritant  clause  only  referred  to  the  prohibition  against  tb' 
contraction  of  debt,  and  that  the  entail  was  defective. 

Authorities  for  Pursuer.-^Usij  v.  Hay,  20th  December  1842,  v.  D.,  p.  347; 
Lang  V,  Lang,  2dd  November  1838 ;  i.  D.,  p.  98,  in  House  of  Lords,  l6tli 
August  1839,  M*L.  and  Rob.,  p.  871 ;  Earl  of  Airlie  v.  Ogilvy,  16th  December 
1852,  XV.  D.,  p.  252  ;  in  House  of  Lords,  ii.  Macqueen,  p.  260 ;  Lumsden  r 
Lumsden,  in  House  of  Lords,  18th  August  1843,  ii.  BelFs  App.,  p.  104 ;  HiJ 
V.  Hay  11th  March  1851,  xiii.  D.,  p.  945;  Murray  v.  Murray,  26th  Febroarr 
1842,  iv.  D.,  p.  803  ;  Scott,  6th  December  1855,  xviii.  D.,  p.  176. 
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De/mden^  AmtkoriUe8,-^DmgwBi\  r.  Dingwall,  26th  February  1842,  iv.  D.« 
.816;  Maxwell  ti.  Maxwell,  24th  Febrnaiy  1852,  xiv.  D^  p.  637;  Little 
^iimonrv.  Gordon,  24th  March  1853,  zv.  D.,  p.  687;  Jamieson  v.  Campbell, 
5tii  Janoary  1863,  xv.  D.,  p.  337 ;  £arl  of  Eglinton  v.  Montgomerie,  22d 
•ntiary  1842,  iv.  D.,  p.  426 ;  Lockhart  v.  Lockhart,  20th  May  1841,  iii.  D., 
A.  904;  Baird  Preston  v.  The  Heirs  of  Valleyfield,  28th  January  1846,  iii.  D., 
K  805 ;  Laurie  v.  Laurie,  13th  December  1854,  xvii.  D.,  p.  181. 

Thobbubn  or  Fbaser  and  Others  v.  Thosbubn — March,  18. 

Suoeession — Legacy. 
Captain  Thorbum,  in  1833,  executed  a  settlement,  whereby  he  disponed  to 
19  immediate  elder  brother  John,  and  his  heirs  and  assignees  whomsoever^ 
?ntablj  and  irredeemably,  **  all  and  sundry  his  lands  and  heritages,  debts, 
'ritable  and  moveable  goods,  gear,  sums  of  money,"  etc.,  and  appointed  him 
ie  executor;  declaring  that  the  conveyance  was  under  burden  of  certain 
?Kies.  Afier  apecifying  a  number  of  bequests  to  relations  and  others,  there 
tt  a  clause  declaring  that,  if  the  residue  falling  to  John  did  not  amount  to 
^,  the  legacies  to  the  testator's  relatives  should  suffer  a  proportional  re- 
lation, to  make  it  up  to  that  amount ;  and  if  the  residue  exceeded  L.300,  the 
!M  was  to  be  divioed  in  the  same  way  among  the  same  class  of  legatees  ; 
^^  John  died  without  lawful  heirs  of  his  body,  then  the  whole  residue  was 

•  be  divided  among  the  legatees.  John  died  eight  days  after  the  date  of  this 
*^  without  leaving  lawful  issue.  Captain  Thorbum  acted  as  one  of  his  trus* 
^>  In  June  1835,  Captain  Thorburn  purchased  an  estate,  which,  on  his 
^b,  in  1865,  was  of  the  value  of  L.10,000.     Thomas  Thorbum,  the  son 

JoWs  immediate  elder  brother,  was  served  as  Captain  Thorbum's  heir 

*P^al  in  these  lands  by  the  Sheriff  of  Chancery,  and  was  infefL    The 

^tees  raised   an  action  against  Thomas,  concluding  for  declarator,  that 

*  settlement  was  a  subsisting  deed  at  Captain  Thorburn's  death,  and  con-, 
ned  an  effectual  conveyance  of  his  heritable  and  moveable  property,  for  the 
^n^oses  and  under  the  burdens  therein  set  forth  ;  that  the  defender,  as  Cap- 
^  Thorburn's  heir-at-law,  and  as  having  made  up  titles  to  his  lands,  was 
^d  to  hold  the  lands,  and  to  make  them  available  for  payment  of  the 
l^tes,  and  to  make  payment  thereof ;  and,  for  that  purpose,  that  he  should 
^ecerned  to  convey  the  lands  to  the  judicial  factor  on  Captain  Thorbum's 
'*^  that  they  might  be  sold,  and  the  proceeds  applied  in  payment  of  the 
^tes.  Lord  Ardmillan  (Ordinary)  decerned  in  terms  of  the  conclusions  of 
>e  libel.    The  Court  adhered. 

-««*or&f« — Smith  and  Bogle  v.  Gray,  30th  June  1752,  Mor.,  p.  10803 ; 
jcthart  V.  Earl  of  Eglinton,  31st  July  1767,  Mor.,  p.  6370  ;  Durham  w.  Dur- 
•J»  24th  November  1802,  Mor.,  p.  11221 ;  Suttie  v.  Suttie,  19th  January 
^  Fac.  Col. ;  Snodgrass  v.  Buchanan,  16th  December  1806,  Ross'  Leading 
J^  ^ol.  ii.,  p.  688 ;  Torrie  v.  Bunsie,  Slst  May  1832,  xi.  8.  and  D.,  p.  579  ; 
*}nis  c.  Cairns,  19th  January  1838,  xvi.  8.  and  D.,  p.  335  ;  Lord  Melville 
jJ;;Wy  Preston,  8th  February  1838,  xvi.  S.  and  D.,  p.  457;  Douglas,  14th 
2^"aW  1839,  ii.  D.,  p.  238 ;  M'Aslan  and  Others,  17th  July  1841,  iii.  D.,  p. 
h^L^^ow  and  Others,  5th  December  1844,  vii.  D.,  p.  178  ;  Fogo  v.  Fogo, 
"^ti  March  1842,  iv,  D.,  p.  163. 

Earl  or  Wbmtbs  and  March  v.  Cabipbell.-— ifajf  12. 

Ltaie — Reduction, 

of^'?  ^emyss,  sub-tenant  under  Mr  Campbell  of  Monzie,  of  the  deer  forest 

.^^''fas,  raised  a  reduction  of  the  sub-lease,  on  the  ground,  that  he  had 

yn^  ^nto  the  lease  under  essential  error  as  to  the  subject  let ;  that  the  forest 

■s  not  one  in  which  the  legitimate  sport  of  deer  shootmg  could  be  enjoyed  ; 

to/^7^  the  months  proper  for  that  sport,  it  was  only  frequented  by  hinds 

^  <^ve8,  which  it  was  unsportsmanlike  to  kill.  The  Lord  Ordinary  reported 

iM  ^^^  ^  *^*  relevancy.  The  Court  held  the  averments  relevant,  and  ordered 

^^B-  The  Justice-Clerk  dissented ;  observing,  that  the  lease  was  entered  into 
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After  mquiiies  by  Lord  Wemyas,  and  no  guarantee  as  to  the  capabtUties  of  the 
forest  for  sporting  purposes  had  been  given  ;  all  the  matters  averred  as  grtnnds 
of  reduction  might  have  been  discovered  by  proper  inquiries ;  and  in  game 
leases  particularly,  parties  were  bound  to  make  aue  inquiry,  or  require  from 
the  lessor  a  guarantee  that  the  subject  of  lease  was  adapted  for  the  parpoKi 
for  which  it  was  let. 

Lord  Forbes  v,  Gammell. — Ma^  14. 
Entail^-FetUrs, 

James  Gammell  executed  a  deed  of  entail  of  the  lands  of  Dmmtochty  i& 
favour  of  Andrew  Gammell  and  a  certain  series  of  heirs.  By  a  subsequent  deed, 
James  Gammell,  on  the  narrative  of  a  power  to  revoke  contained  in  the  deed 
of  entail,  disponed  the  lands  in  favour  of  Andrew  Gammell;  and,  failiog 
him,  to  another  series  of  heirs,  including  Lord  Forbes,  and  the  heirs  male  of 
his  body, — Declaring  that  ^  Andrew  Gammell  and  the  persons  substituted  t« 
him,  should  be  entitled  to  possess  the  lands  under  the  foresaid  deed  of  eotail 
and  these  presents,  and  on  no  other  right  or  title  whatever.**  The  second  dad 
contained  no  procuratory  of  resignation  or  precept  of  seisin ;  and  the  conditiov 
and  clauses  of  the  entail  were  not  inserted.  Both  deeds  were  recorded  in  thi 
register  of  entails.  Andrew  Gammell  made  up  his  title  by  adjudication  ii' 
implement.  In  the  decrees  of  constitution  and  adjudication,  and  in  the  tkitf 
following  thereon,  the  conditions  and  fetters  of  tne  entail  were  not  insertei 
but  referred  to  as  contained  in  the  first  deed  of  entail.  Lord  Forbes  raised  tf 
action  concluding  for  reduction  of  the  decrees  of  constitution  and  adjndicatioi. 
and  charter  and  seisins  following  thereon,  on  the  ground,  that  they  did  not  con- 
tain the  conditions  and  fetters  engrossed  In  them  at  length  ;  and  for  declsnt«r, 
that  Mr  Gammell  was  bound  to  pursue  actions  of  constitution  and  adjudicati<a 
in  implement  concluding  for  decree  ;  that  he  and  the  heirs  substituted  to  hia 
were  entitled  to  hold  the  lands  under  the  conditions  and  fetters  of  the  deed  ol 
entail,  which  should  be  engrossed  at  length  in  the  decrees,  and  in  the  chsriot 
and  seisins  following  thereon.  The  defender  pleaded,  that  the  second  deed  «* 
an  ineffectual  entail  as  against  creditors  or  onerous  purehasera,  as  was  decided  is 
the  case  of  Gammell  v,  Cathcart  (Countesswells  entail,  xii.  D.,  |>.  19),— that  S 
imposed  no  obligation  on  the  disponee  to  make  up  a  title  in  his  own  ftTonr, 
and  execute  a  strict  entidl  in  fnvour  of  himself  and  the  other  substitutes,  anJ 
he  had  already  made  up  the  only  title  he  was  bound  to  expede.  The  eoart, 
adhering  to  the  judgment  of  Lord  Benholm,  sustained  the  defences  and  asoil- 
zied  the  defender. 


d^ngliBlf  Casts. 

Bankruptgt— <Sb^  of  Claim  by  Creditor^Doctrine  <u  to  Purehuse  h  * 
Trustee, — ^The  creditor  of  a  bankrupt  sui  juris  sold  his  claim  asainst  the  estaU 
to  A.,  who,  on  the  face  of  the  transaction,  was  alone  the  purchaser.  It  ti^' 
wards  appeared  that  A.  had  acted  as  to  one-third  for  himself,  as  to  one-half  &> 
trustee  for  the  assi^ee  of  the  bankrupt's  creditors,  and  as  to  the  remainder  for 
other  parties.  A  bill  was  then  filed  oy  the  creditor  against  A.  and  his  bes^ 
ficiaries,  to  set  aside  the  sale.  It  was  dismissed  as  against  A.  persooall/ aod 
the  other  parties,  but  an  issue  was  directed  by  the  V.  C.  Kindersley  to  t^f 
whether  the  plaintiff  believed,  or  had  reason  to  believe,  that  the  creditor* 
assignee  was  interested  in  the  purchase.  On  the  general  doctrine  the  V.  C. 
observed, — Now,  it  has  been  said  over  and  over  again — and  there  is  no  dispot^ 
about  this — that  there  is  no  rule  in  this  court,  that  a  trustee  may  not  pardit'*^ 
from  his  eeetuie  que  truet ;  there  is  no  dispute  that  there  is  no  such  rule.  ^^ 
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joQ  vrtnt  to  coQiHmite  any  rule  as  to  the  incapacity  of  a  trustee  to  purchase 
from  his  cmtm  que  tnut,  you  must  introduce  some  other  additional  ingredient 
beyond  the  mere  fiMt  of  their  heing  eettui  ot<e  truit  and  trustee.  For  example, 
i/  the  trustee  is  a  trustee  for  sale,  then,  indeed,  a  trustee  cannot  purchase  from 
his  emtmi^  UruHy  that  is,  as  long  as  the  relation  of  trustee  and  ce9tui  que  irutt 
continues.  So  if  a  trustee,  having  superior  means  of  knowledge  by  means  of  his 
office  of  trustee  as  to  the  value  of  the  property,  deals  with  the  cestui  que  truetj 
who  hss  not  the  same  means^  and  who  does  n»t  know  that  the  trustee  has  the 
means  of  acquiring  that  knowledge,  then,  indeed,  if  the  trustee  deals  with  the 
taiui  que  tnuit  introducing  that  additional  ingredient,  the  trustee  cannot  pur- 
chase from  the  cestui  que  trust.  But  it  is  quite  obvious  that  it  cannot  be  enun^ 
ciated  as  a  rule  of  the  court,  that  a  trustee  cannot  purchase  from  his  cestui  que 
Irutt.  It  is  very  obvious  that  there  may  be  trustees  in  all  sorts  of  different 
poflitioDs  with  regard  to  the  eeHuis  que  trusty  so  far  as  would  affect  the  question 
how  hf  he  can  deal  with  the  cestui  que  trust.  If  you  take  a  common  case  of  a 
trustee  to  preserve  continent  remamders,  nobody  would  say  that  a  trustee  to 
preserve  contingent  remainders,  if  that  be  all,  is  not  a  person  who,  like  any 
other  etrauger,  would  be  capable  of  purchasing  from  his  cestui  que  trust.  And 
M,  if  you  advance  and  take  the  case  of  an  estate  vested  in  A.  in  fee,  in  trust 
for  B.  in  fee,  B.  being  a  INirtv  perfectly  sui  jvuris^  and  there  being  no  undue 
i&flttence  of  any  kind,  it  is  obvious  there  is  no  reason  why  the  trustee  should 
U  disqualified,  merely  because  he  is  such  trustee,  from  purchaung  from 
the  fotai  que  trust.  And  so  you  may  go  further,  and  take  the  case  of  a  soli- 
citor. A  solicitor,  merely  because  he  is  a  solicitor,  is  not  precluded  from  pur* 
chtsiog  from  his  client.  The  court  always  considers  that  there  is  a  sort  of 
ildaciary  character  between  the  solicitor  and  client — something  in  the  nature 
of  a  fidiiciaiy  character.  The  solicitor  is  not  disqualified  from  purchasing  from 
lu^  client ;  but  at  the  same  time,  in  such  a  case  as  that,  the  court  always  looks 
^ith  great  jealousy  at  it,  and  requires  to  see  that  the  whole  thing  has  been 
perfectly  fair.  Perhaps  the  strongest  case  in  which  there  could  be  any  reason 
for  saying  that  the  mere  naked  rule  ought  to  prevail,  would  be  tlie  case  of  an 
fiiignee,  because  one  can  hardly  conceive  any  case  in  which  the  trustee,  that 
b  the  assignee,  who  stands  in  a  fiduciary  character — and  I  call  him,  therefore, 
t  tmstee^n  which  a  trustee  has  greater  means,  when  he  comes  to  deal  with 
the  CTeditor,  of  availing  himself  <A  his  position,  and  the  knowledge  which  his 
position  gives  him  as  assignee  of  the  bankrupt,  to  the  detriment  of  the  person 
with  whom  he  is  professing  to  deal.  But  still  it  appears  to  me,  that  there  is 
lU)  rule  which  would  prevent  a  person,  an  adult  sm  juris,  there  being  no  mis- 
ivpresentation,  no  concealment,  no  undue  influence  of  any  kind — ^there  is  no 
Rseon  why  a  person  in  the  character  of  a  creditor  may  not  deal  with  the 
^ignee  in  respect  of  his  debt,  and  why  the  assignee  is  disqualified  from  deal- 
ing with  him,  so  far  as  relates  to  the  question  of  any  rights  or  obligations  as 
hetveen  the  creditor  and  the  assignee.  The  other  question,  whether  the 
'■Bienee  can  purchase  for  himself,  or  whether  he  must  purchase  for  the  benefit 
of  the  estate,  is  another  matter."  The  V.  C.  proceeded  to  say,  that,  to  £ar  as 
ngards  the  portion  of  the  claim  purchased  for  the  assignee  of  the  creditors,  if 
it  were  a  direct  sale,  it  must,  in  the  absence  of  extrinsic  circumstances  showing 
Busreprcsentation  and  concealment,  be  supported.  But  if  the  seller  dealt  with 
the  purchaser  not  as  agent  for  the  assignee,  then  the  result  might  be  other- 
vise,  and  therefore  he  directed  an  issue  to  try  that  point.  (Pooley  v.  Quilter, 
«)L.T.Rep.327.) 

Oabbiibs — Limitation  of  Liability. — B.  delivered  to  a  railway  two  horses,  to 
he  carried  from  C.  to  D.;  the  railway  provided  a  truck  appajrently  sufiicient 
for  the  purpose,  and  B.  signed  the  memorandum :  "  This  ticket  is  issued  subject 
to  the  owner^s  undertaking  all  risks  of  conveyance,  loading  and  unloading 
^hatsoever,  as  the  company  will  not  be  responsible  for  any  injury  or  damage, 
howiosTsr  caused,  occurring  to  live  stock  of  any  descrintion."  The  truck 
proved  insufficient,  and  the  horses  were  injured.    It  was  held  that  the  notice 
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teas  reaeoDable,  and  that  the  railwav  was  not  responsible  for  the  njiny. 
(M*Manu8  v.  The  Lancashire,  etc.,  Railway  Company,  30  L.  T.  Rep.  321.) 

Will — Name  and  Arms  Clatue. — A  name  and  arms  clause  in  a  will  prorideJ 
that  all  the  persons  therein  mentioned  and  described,  as  and  when  and  within 
the  space  of  twelve  calendar  months  next  after  they  should  severally  becoioe 
entitled  in  possession  to  any  of  the  said  hereditaments,  should  assume  and  take 
upon  themselves  respectively  the  surname  of  Blagrove,  and  by  such  name  only 
and  no  other  thenceforward  should  style  and  describe  themselves  on  all  oocs- 
sionsy  and  also  should  bear  the  arms  of  the  testator's  family  alone ;  and  in  case 
any  of  the  persons  aforesaid  should  refuse,  decline,  etc.,  or  discontinue  to  take,  . 
assume,  and  use  such  surname  and  arms  for  the  space  of  twelve  calendar  I 
months  after  they  should  severally  so  become  entitled,  the  estate  and  intertst  li 
of  every  such  person  should,  after  the  expiration  of  the  said  space  of  twelre 
calendar  months,  determine  and  cease.  H.  B.,  one  of  the  persons  referred  ta 
in  the  clause,  became  entitled  to  the  estates,  subject  to  the  condition,  in  1844 
He  had  previously  assumed  the  name  and  arms  of  Balgrove.  He  continued  is 
use  this  name  till  1856,  when,  by  license,  he  assumed  and  afterwards  used  tb« 
name  and  arms  of  Bradshaw  only.  It  was  held  that  his  estate  ceased  and 
determined  upon  the  expiration  of  the  twelve  months  after  he  ceased  to  mt 
the  name  and  arms  of  Blagrove.    (Blagrove  v.  Bradshaw,  80  L.  T.  Rep.  963.) 

Caption — Escape  of  Prisoner — Measure  of  Damages, — A  debtor  was  arrestfl^  ■ 
at  the  suit  of  a  creditoi:  on  the  9th  Nov.  He  was  allowed  to  go  at  large  dH 
the  2d  Dec.,  when  the  sheriff-officer  called  upon  him,  and  arranged  he  uiould 
go  in  custody  with  him  at  three  o'clock  to  a  certain  hotel.  The  officer  caikd 
at  that  hour,  and  found  the  party  was  in  his  bedroom,  the  door  of  which  wai 
locked.  He  shot  himself  immediately  afterwards.  The  officer  burst  open  a 
panel  of  the  door  and  saw  him  alive,  but  he  died  shortly  after,  when  the  officer 
was  absent.  The  creditor  now  moved  that  the  sheriff  should  pay  into  court 
the  full  sum  for  which  the  debtor  had  been  arrested.  To  this  it  was  replied 
that  there  had  been  a  recapture.  The  Master  of  the  Rolls  said — *^  I  think  it  b 
dear  that  Mr  Mozlev  (the  debtor)  was  taken  on  the  9th  Nov.,  and  allowed  to 
go  at  large  on  that  day  without  bail.  That  this  amounted  to  what  in  law  is 
an  escape,  nobody  can  doubt,  and  no  recapture  was  effected.  Mozley  had  bees 
allowed  to  go  at  large  on  his  promise  to  surrender  himself  when  called  npon  ; 
hot  he  broke  that  promise  as  effectually  as  if  he  had  absconded  at  night  and 
ran  out  of  the  country.  I  am  satisfied  nrom  the  evidence  that  he  never  was  in 
the  custody  of  the  officer,  and  that  he  was  dead  before  the  officer  approached 
him.  The  circumstances  which  amount  to  a  capture  are  very  plain.  A  captors 
requires  either  something  approaching  to  a  touch,  or  else  a  statement  to  the 
prisoner  that  he  must  consider  himself  in  custody,  and  that  the  prisoner  ahouM 
obey  and  follow  the  officer  according  to  his  direction.  I  am  of  opinion,  there- 
fore, upon  the  facts,  that  the  sheriff  is  liable ;  that  there  was  a  taking  and 
escape ;  and  the  real  question  therefore  resolves  itself  into  this,  in  what  manner 
and  to  what  extent  is  the  sheriff  liable  %  This^  he  thought,  was  the  actual 
damage  sustained  by  reason  of  the  debtor  not  being  in  custody ;  and  therefore 
he  would  allow  the  sheriff  to  prove  to  what  extent  he  would  have  been  able, 
had  he  survived,  to  satisfy  the  claim."    (Moore  v.  Moore,  30  L.  T.  Rep.  362.) 

DivoROE — ScUch — English  Marriage, — This  was  a  question  of  domicile,  sii 
affecting  a  will  made  in  France,  and  turned  on  the  validity  of  a  Scotch  sentence 
of  divorce.  Vernon  Dolphin,  the  then  husband  of  the  party  deceased  in  this 
cause,  left  England  on  the  2dd  dav  of  Feb.  1854,  and  resided  in  Edinbuigh  and 
the  neighbourhood  until  the  19th  of  June.  His  wife  having  discovert  that 
during  this  time  he  was  living  in  adultery,  on  the  17th  June  a  summons  was 
personally  served  on  the  said  Vernon  Dolphin  at  her  instance,  and  an  action  of 
divorce  l>efore  the  Lords  of  the  Court  of  Council  and  Sesanon  in  Scotland  was 
instituted.  On  the  20th  July  the  Court  of  Session  found  the  said  Vernon 
Dolphin  guilty  of  adultery,  and  pronounced  decree  accordingly.  Sir  C.  Cress- 
well,  after  briefly  stating  the  facts  and  circumstances  of  the  case,  said^'*  Thr 
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allegatioa,  as  refonsed,  does  not  pretend  that  Mr  Dolphin  had  giren  up  his 
house  or  establishment  in  England,  or  had  gone  to  Scotland  in  any  tray  animo 
rmanmdi;  this  being  so,  I  cannot  distinguish  the  case  from  that  of  Lolly,  in 
RQs&snd  £.  C.  C.  237,  or  from  Beazley  v.  Beazley,  3  Uagg.  639,  and  must  hold 
the  Scotch  sentence  to  he  invalid  to  dissolve  a  marriage  contracted  in  England 
between  a  domiciled  Englishman  and  woman.  It  was  further  argued  that  the 
Scotch  sentenoe,  though  not  good  as  a  dissolution  of  marriage,  might  operate 
as  t  sentence  of  separation,  and  so  rebut  the  legal  presumption  of  the  wife's 
domicile  remaining  that  of  the  husband ;  but  the  Scotch  sentence  purports  to 
dissolve  the  marriage,  and  if  it  is  not  good  for  that  purpose,  I  can,  in  my  opi- 
Dion,  give  oo  other  effect  to  it.  The  allegation,  if  proved,  would  be  no  answer 
to  the  case  set  up  on  the  other  side,  and  must  therefore  be  rejected.**  (Bobins 
».  Dolphm,  30  L.  T.  Rep.  371.) 

Public  Compaht — Agreement  by  Promoters, — The  chairman  of  the  provi- 
lioDai  committee  of  a  projected  company  entered  into  an  agreement  by  which 
the  other  party  was  to  withdraw  his  opposition  to  the  Act,  and  on  the  passing 
of  the  Act  was  to  receive  a  sum  of  money.  The  bill  passed ;  the  company  did 
not  pay,  but  proceeded  with  their  works.  A  hill  for  specific  performance  was 
filed,  and  an  injunction  moved,  and  the  M.  R.  refused  it  on  the  ground  that 
the  company  had  not  adopted  the  agreement.  The  Lords  Justices  refused  to 
gire  the  plaintiff  the  injunction  sought,  at  least  until  the  hearing  of  the  cause. 
(Williams  v.  The  St  George*s  Harbour  Company,  30  L.  T.  Rep.  343.) 

Railway — Loan  for  Use — Liability  for  Personal  Injury,— At  the  Weston- 
«uper-Mare  station  of  the  Bristol  and  Exeter  Railway,  certain  blocks  of  stone 
srrired  addressed  to  one  Harvey.  The  company  gave  notice  to  him  to  remove 
them,  and  he  proceeded  to  do  so.    For  delivering  goods  at  the  station  the  com- 

E^y  provided  a  crane,  which  was  dangerous  and  unsafe  for  the  purpose, 
urey,  the  consignee,  in  using  this  crane,  called  to  J.  Blakemore,  a  bystander, 
ht  not  a  servant  of  the  company,  to  come  to  his  assistance.  When  Blakemore 
vas  steadying  the  chain,  it  snapped,  and  he  was  killed.  His  representatives 
faring  brought  an  action  against  the  company,  the  Court  of  Q.  B.  held  the 
company  were  not  liable  for  the  injury,  as  they  could  not  be  considered  to  have 
lent  the  crane  for  the  use  of  the  deceased.  Coleridge,  J.,  in  giving  judgment, 
laid--"  The  crane  was  placed  there  in  virtue  of  no  contract  with  consigner  or 
consignee,  but  just  as  any  other  convenience  erected  and  allowed  to  be  used  by 
the  public  in  order  to  induce  people  to  send  their  goods  by  the  railway.  A 
covered  and  convenient  station  is  erected  for  passengers ;  but  the  purchase  of 
a  railway  ticket  does  not  entitle  the  passenger  to  an  action  if  the  station  he 
irocovered  or  inconvenient.  He  may  be  considered  as  licensed  to  use  it  so  as 
to  excuse  a  tres^MUs,  but  he  has  no  greater  right.  We'  think,  therefore,  this 
gtound  of  defence  fails  on  its  fint  assumption.  But  it  was  said,  secondly,  that 
if  no  duty  arose  out  of  the  contract  between  carrier  and  consignee,  then  the 
defendants  stood  in  the  situation  of  merely  gratuitous  lenders  tor  use,  and  so 
(ail  fraud  apart)  were  not  responsible  for  any  injury  resulting  from  defects  in 
the  thing  lent ;  and  this  appears  to  us  to  be  the  greatest  difficulty  which  the 
plaintiff  has  to  contend  with.  It  is  surprising  how  little  in  the  way  of  decision 
>o  our  courts  is  to  be  found  in  our  books  upon  the  obligations  which  the  lender 
^i  a  chattel  for  use  contracts  towards  the  borrower.  Pothier,  Traits  du  Pret 
^  Usage,  to  be  found  in  the  4th  vol.  of  his  works  by  Dupin,  ch.  3,  pp.  37  to  42, 
enters  into  the  subject  at  some  length,  and  Story  also  treats  of  it,  Bailments, 
Beet.  270.  The  principles  which  these  two  writers  draw  mainly  from  the 
Roman  law  may  be  the  more  safely  relied  on  as  engrafted  into  the  common 
^^  \  considering  that  the  whole  of  this  branch  of  our  law  is  so  mainly  built 
<^Q  the  Roman,  as  the  judgment  in  Coggs  t>.  Bernard  demonstrates.  It  may, 
however,  we  think,  be  safely  laid  down  that  the  duties  of  the  borrower  and 
Wder  are  in  some  degree  correlative.  The  lender  must  be  taken  to  lend  for 
the  purposes  of  a  beneficial  use  by  the  borrower  ;  the  borrower,  therefore,  is 
iiot  re^wnsible  for  reasonable  wear  and  tear,  but  he  is  for  negligence^  for 
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misoBe,  for  grow  want  of  skill  in  the  use-— abore  all,  lor  anything  wkkb 
may  be  considered  as  legal  fraud.  So,  on  the  other  hand,  as  the  lender 
lends  for  beneficial  nse,  he  must  be  responsible  for  the  defect  in  the  disttd 
with  reference  to  the  use  for  which  he  knovra  the  loan  is  accepted,  of  whieh  h< 
is  aware,  and  owing  to  which  directly  the  borrower  is  injured.  AdjwMnri  ^[mppt 
noB  ncn  d^pi  hmtficio  oportet  is  the  way  in  whieh  Story  borrows  from  the 
Digest ;  and  Pothier  is  express  to  the  same  effect,  citing,  as  Story  does  sIsd, 
the  instance,  Qui  teient  ttua  wtiaga  commodaverii  si  ibi  injkuum  vmmm  vel  dam 
wrruptum  efusumve^  eondemnandui  eo  nomine  est.  This  ia  so  consonant  to 
reason  and  justice,  that  it  cannot  but  be  part  of  our  law.  Would  it  not  be 
monstrous  to  hold  that,  if  the  owner  of  a  horse,  knowing  it  to  be  vidoiu  toJ 
unmanageable,  should  lend  it  to  one  who  is  ignorant  of  its  bad  qnalitri  ud 
conceal  this  from  him,  and  the  rider  using  ordinary  care  and  akiu  is  tnron 
from  it  and  injured,  he  should  not  be  responsible  )  The  principle  laid  down 
in  Coggs  9.  Bernard,  followed  out  by  Lord  iLenyon  and  Buller,  J.,  and  by  Laid 
TenteHen  in  his  Nisi  Prius  cases,  cited  in  the  note,  Leading  Cases,  p.  96,  thit 
a  gratuitous  agent  or  bailee  may  be  responsible  for  gross  negligence  or  grnt 
want  of  skill,  gets  rid  of  the  objection  that  might  be  urged  from  want  of  eo«i*  i 
deration  to  the  lender.  By  the  necessary  ion  plied  purpose  of  the  loan,  a  dntf  | 
is  contracted  towards  the  borrower  not  to  conceal  from  nim  those  defects  knowi  1 
to  the  lender,  which  may  make  the  loan  perilous  or  hurtful  to  him.  If  tlA 
the  defendants  could  be  considered  as  haying  lent  the  crane  for  the  use  of  JuMt 
Blakemore,  we  should  think  the  action  well  brought,  for  they  would  hare  lot 
it  to  raise  heayy  stones,  knowing  at  the  time  that  the  machine  was  quite  mfii 
to  be  used  for  such  a  purpose,  and  that  it  could  not  be  so  used  without  great 
danger  of  failing  in  the  use,  and  great  probability  of  injury  to  the  person  nsin; 
it.  £yen  if  James  Blakemore  hi^  been  one  of  the  men  whom  Harrey  brought 
with  him  to  remoye  the  stone,  and  who  were  with  him  when  he  applied  t* 
have  the  truck  brought  under  the  crane,  perhaps  it  might  haye  been  niged 
that  the  case  fell  within  Levy  v.  Langridge,  according  to  the  limited  oonst^l^ 
tion  given  to  it  by  Lord  Abinger  and  Alderson,  B.,  in  Winterbottom  e«  Wrirbti 
10  M.  and  W.  114  and  116.  There  it  was  represented  to  the  defendants  tbit 
the  plaintiff's  father  wanted  a  gun  for  the  use  of  himself  and  hia  sons,  oneo( 
whom  was  the  plaintiff.  Lord  Abinger  says, '  There  the  gun  was  bought  for 
the  use  of  the  son,  the  plaintiff  in  the  action,  who  could  not  make  the  bai^ 
himself,  but  was  really  and  substantially  the  party  contracting.'  And  Aider- 
son,  B.,  says, '  The  pnnciple  of  that  case  was  simply  this,  that  the  father  kBTiDf 
bought  the  gun  for  the  very  purpose  of  being  used  by  the  plaintiff  the  defend- 
ant made  representations  by  which  he  was  induced  to  use  it ;  that  was  a  direct 
fraud  committed  on  the  plaintiff/  But  if  in  that  case  a  friend  of  the  (atberff 
son,  by  their  permission,  had  used  the  gun  and  sustained  an  accident,  we  appn- 
hend,  accordmg  to  the  reasoning  used  in  both  the  last-mentioned  easo,  ot 
action  could  have  been  maintained  by  him.  It  has  always  been  considers 
that  Levy  v,  Langridge  was  a  case  not  to  be  extended  in  its  application.  It 
may  be  urged  that  the  defendants  must  be  taken  from  the  circumstances  t« 
have  known  that  some  one  beyond  Harvey  must  be  employed  in  using  tb« 
crane— and  that  may  be  so ;  but  so  also  in  Winterbottom  v,  Wrigbt,  tlie  de> 
fendants  must  have  known  that  some  coachman  must  drive  the  mail  ooecb- 
and  yet  the  plaintiff  happening  to  be  that  coachman  on  the  particular  ^^c^*^ 
oould  not  sue  for  the  damage  sustained  by  the  defective  building  of  the  eoect 
Moreover,  although  the  defendants  must  be  taken  to  have  known  that  Harrer 
must  have  some  assistance  in  working  the  crane,  there  is  no  ground  for  tny^^^ 
that  they  must  have  known  that  more  would  be  necessary  uian  the  two  mei 
whom  he  brought  with  him,  and  whom  he  thought  to  be  sufficient  for  tM 
work.  It  is  to  be  observed,  too,  that  there  is  another  very  material  dittincfto* 
between  this  case  and  Levy  e.  Langiidge.  There  wilful  deceit  was  elisigc^  f 
the  defendant  was  proved  to  have  knowingly  made  a  false  warranty  as  to  t^ 
<»qn ;  the  judgment  was  founded  expressly  in  the  Co.  of  Ex.  on  the  freed,  tiw 
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e  damage  direetlj  leBolting  from  it»  and  was  ezpreaslj  affirmed  in  otor  on 
B  same  gimmd.  Here  no  naud  is  charged,  nor  was  any  proved.  A  breach 
dutj  is  alleged  in  not  proyiding  a  safe  crane,  and  that  duty,  nnder  the  cir-^ 
iDstanoea^  would  only  arise  from  the  contract  in  law  between  the  lender  and 
rrower,  and  to  that  contract  James  Blakemore  was  in  no  way  priyyl  Upon 
» whole,  therefore,  we  think  we  should  be  extending  the  law  beyond  any 
Mgnised  principle,  and  in  a  way  which  might  lead  to  yery  dangerous  conse- 
noes,  if  we  held  that  the  action  was  maintainable ;  and,  ther^ore,  the  rule 
i  be  diflchaiged.'^—- (Blakemore  v.  The  Bristol  and  Exeter  Railway  Co^  81  Im. 
Rep.  12.) 

UUKAXCE  (Live) — dmdUion  in  Pdu^^Payment  of  Premium  after  days  pf 
e«*— The  policies  of  an  Insurance  Company  allowed  thirty  days  ofgrwa  for 
^ent  of  premium.  The  insured  diea  during  the  thirty  days,  leaving  the 
nium  unpaid.  After  the  expiration  of  the  thirty  days  the  person  interested 
he  policy  went  to  the  office,  knowing  of  the  death,  and  the  office,  ignorant 
he  death,  took  it.  The  question  was,  whether  it  had  thereby  waived  the 
e  for  non-payment.  The  court  held  that  it  had  not  done  so;  that  the 
nium  had  been  accepted  in  ignorance  of  the  true  circumstances ;  and  that 
office  had  not  intended  to  waive  the  lapse  after  the  death  of  the  assured. 
Pritchard  v.  The  Merchants,  etc.,  Insurance  Society,  30  L.  T.  Rep.  318.) 
'cBLic  CoMPANT — DebentuTu — Unauthorised  luue. — It  is  no  defence  to  an 
<i&on  debentures  under  the  seal  of  a  public  company,  that  the  directors  had 
iiifficient  authority  under  the  deed  of  settlement  to  borrow  the  money. 
vt>.  The  official  manager  of  the  Athenaeum  Assurance  Company,  30  L.  T. 
>  302.)  In  this  case  the  deed  authorised  the  directors  to  borrow  money 
I  eonaent  of  an  extraordinary  eeneral  meeting,  and  it  was  provided  also 
the  seal  of  the  company  should  not  be  affixed  to  any  document  except  by 
to(  three  directors,  signed  by  them;  and  also  that  any  police,  instrument, 
leqairing  to  be  signed  should  be  given  under  the  hands  of  not  less  than 
e  directors.  The  oirectorB  of  the  Athenaeum  borrowed  of  Mr  Agar  L.4000 
'ebentures,  which  recited  that  they  were  issued  "  by  virtue  of  the  deed  of 
^ment,  etc.,  and  by  direction  and  consent  of  more  than  two-thirds  of  the 
1^7  present  at  a  meeting  convened  for  the  purpose."  They  were  dfi:ned 
'Vo  directors  only,  and  sealed.  In  point  of  fact  no  meeting  had  been  held 
^^nsent  given  as  recited ;  there  was  an  entry  in  the  directors'  book,  dated 
<l&ys  before  the  issue  of  the  debentures,  of  a  resolution  *'  that  the  com- 
a's seal  is  affixed  to  the  said  debentures  for  L.4000,  and  that  entry  was 
^  by  three  directors.*'  It  was  even  objected  that,  the  company  was  not 
ie  to  repay  the  monev  it  had  so  borrowed  and  used  for  its  own  purposes, 
nise  the  cUrectors  had  not  followed  strictly  the  directions  of  the  deed  and 
uned  the  consent  of  the  company,  and  because  the  debentures  had  been 
^  by  two  instead  of  three  directors.  The  Court  of  C.  P.  dedded  that  the 
KQtares  were  binding  upon  the  company,  notwithstanding  the  informality. 
rss  also  intimated  by  Williams,  J.,  that  it  was  not  competent  to  a  company 
■^troduce  into  its  deed  of  settlement  provisions  which  virtually  overruled 
^press  directions  of  the  statute  as  to  the  manner  in  which  the  deeds  of  a 
ipany  shall  be  executed. 

^^^^^>^Sim)iilat€d, — ^A  party  being  in  difficulties  made  a  sham  sale  of  his 
08  to  a  creditor,  in  oroer  to  protect  them  from  diligence.  An  invoice  was 
^  out,  a  receipt  for  Uie  price  given  him,  and  he  took  possession.  On  an 
An  by  the  debtor  to  recover  possession,  it  was  pleaded  that,  having  been  a 
^7  to  a  fraud,  he  could  not  now  set  up  the  fraud  as  a  ground  for  reducing 
^^nuigement.  The  Court  of  Ex.  overruled  the  plea,  there  bemg  no  sale, 
'the  property  in  the  goods  never  having  passed. — (Bowes  v.  Foster,  30 L. 
Rep.  306.) 

OBLio  Compaut — Manager* — Opening  Accounts. — ^Mr  Henry  Stainton  acted 
"^^i^ager  in  London  of  the  Canron  Company,  of  which  he  was  also  a  director 
^OL.  n.^<io.  xvni.  juotb  J868.  s  a 
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from  1808  to  1851.  In  1820,  having  pieviondy  been  paid  a  comiiiiM<n,tbe 
eompany  paued  a  resolution  that  fau  salary  shonld  be  fixed  at  L.2000»{r(»D 
dOth  June  1825  to  the  SOth  June  1820.  The  company  nov  contend  that  tktt 
resolution  deprived  Mi  SCainton  of  ail  right  to  commiaelon  theiiceforwtrd,ifi 
which  case  he  is  their  debtor  to  the  extent  of  L.6d^8179  widi  Ii.d8,623  a 
account  of  ioterest.  On  the  other  hand,  it  was  argued  that  the  reaoliitiM 
remained  in  force  for  one  year  only,  after  which  his  right  to  conlmiwollT^ 
vived.  The  M.  R.  affirmed  the  former  view,  and  with  respect  to  the  Bodetf 
accounting,  ordered  his  accounts  to  be  opened  back  to  the  year  1825.  Tbt; 
had  been  presented  half-yearly  to  the  shareholders  at  the  genertl  meetaf^ 
Iml  they  had  forborne  to  press  for  an  inTsstigation,  on  his  repf esentstion  thai 
it  would  be  impolitie  to  give  publicity  to  the  state  of  the  coneem,  lest  it  dMntt 
lead  to  the  establishment  of  a  rival  company. — (Staiuton  v.  The  Gsrron  G» 
pany,  80  L.  T.  Rep.  298.) 

.  Inookr-Tax — ^iZo^al^.— A  lease  reserved  L.17,  IDs.  per  annum  as  rent  fit 
the  surface  of  a  brick  field,  and  a  further  sum  of  L.100  a^year  for  royalry* 
brick-rent,  with  a  further  royalty  of  28.  for  every  1000  bricks  made  ineii 
year  beyond  the  first  million,  clear  of  all  deductions  except  property  and  b 
tax.  It  was  contended  that  this  was  a  profit  made  by  the  owner  on  the 
of  soil,  and  not  a  rent,  and  that  therefore  the  tax  was  payable  by  the  land 
and  not  by  the  tenant ;  and  the  Court  so  held.^Edmunds  v.  Sastwood,  90 
T.  Rep.  804.) 

JuBT^-JIfig-fria^. — In  a  case  at  Liverpool,  one  juryman  answered  and 
sworn  in  the  name  of  another.    The  mistake  was  not  discovered  till  the 
elusion  of  the  trial.     The  judges  of  the  C.  C.  R.  were  much  divided  on 
point,  and  the  conviction  was  affirmed  mainly  on  eeyeral  grounds  com 
with  the  constitution  of  the  Court  of  Review.    Several  of  their  Lc 
thought  there  had  been  a  mis-trial.    Lord  Campbell,  C.  J.,  who  was 
the  number,  said — **  The  law  of  England  allowed  to  prisoners  not  only  a 
of  chidlenge  for  cause,  but  also  the  right  of  peremptory  challenge  to  a  o 
number;  but  in  this  case  the  prisoner  had  been  found  guilty  by  a  ja 
whom  he  had  no  just  opportunity  of  offering  a  challenge  either  perenpl 
or  fbr  cause.    This  was  not  a  case  of  mere  misnomer,  but  a  case  of  persoiu 
The  weight  of  authority  seemed  to  him  to  be  considerably  in  fevonr  ti 
prisoner;  and  he  thought  that  this  court  ought  to  set  aside  the  judgment 
vtfdict,  and  order  a  new  trial."    But  the  decision  of  the  majority  went  on 
second  point,  viz.,  that  the  court  had  no  jurisdiction. — (Reg.  v.  Mellor^  30 
T.  Rep.  809.) 

BkvmvBr-^BiUi  paid  m  by  CuHomer^^Bankrupley  of  Bemher.'-^k  fiiv 
bankers  became  bankrupt,  and  at  the  time  of  thdr  bankruptcy  they  1  ' 
their  possesaon  short  bills  paid  in  by  a  customer,  which  were  not  thes 
but,  as  the  custom  was,  they  were  duly  credited  by  the  bankers  in  their  t 
On  the  question  whose  property  they  were,  the  bankers  maintained  that 
belonged  to  them,  and  the  customer  must  rank  on  their  estates  f<wthe  an 
The  Court  of  Appeal  rgected  this  theory.     The  sole  question,  their  Lord 
said,  was  whether  there  had  been  any  arrangement  between  the  bankers 
the  customer  that  the  bills  were  to  be  treated  as  cash  before  matmity. 
eostom  of  immediately  placing  them  to  the  credit  of  the  customer  was  o^ 
habit  of  Ihe  bankers  in  conducting  their  own  business,  with  whieh  the  ^ 
t«mer  had  nothing  to  do,  and  of  which  he  probably  knew  nothing, 
wor^  V,  Harrison,  80  L.  T.  Rep.  813.)  . 

.  PiATicsBSHiF-^PanRsr  Deoeaged^Inlerut  of  Bepregemkakn.^-A  a^ 
were  partners  in  a  lead  mine,  which  th^  held  in  undivided  moieties  as  tarn 
from  year  to  year  after  the  expiration  of  a  lease,  under  the  Duke  of  Noitht* 
berland.  A  died,  having  disposed  of  his  half  of  the  mines  and  mining  piop^ 
by  wiU.  The  question  that  arose  was,  whether  his  property  in  the  ^^^^ 
yiyed  to  his  representativea.  The  M,  R.  held  upon  the  rule  laid  down  io  Ci^ 
V.  Fishwiok  and  a  great  many  other  cases,  that  upon  the  death  of  a  teat>t<^ 
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us  property  m  a  bium^  like  prapeit jr  ia  any  other  partnoiBhipy  viXA  ooQlinuoi 
lis  propartj ;  bat  if  the  testator  dies  carrjing  on  a  coal-mining  partneiship  as 
enaiits  torn  yvar  to  year  under  a  landlord,  there  is  no  law  in  the  oountiy 
rlueh  makes  it*  impentiTe  on  his  l^gal  personal  representatives  to  carry  o|i 
le  trade.  The  case  came  before  the  L.  C.  (Oran  worth)  and  the  L.  J  J.  on 
ppetl,  when  the  L.  C.  stated  the  law  in  the  following  terms : — ^  The  general 
iMof  law  i^  that  on  the  death  of  a  partner,  in  the  absence  of  express  stipola- 
^  his  representatiYe  is  entitled  to  have  the  whole  concern  wound  up  and 
loosed  of;  and  if  the  aurvinng  partner  continues  the  trade,  the  representa- 
re  of  the  deceased  may  elect  to  take  his  share  of  the  profits,  or  charge  the 
Tvifor  with  interest  on  the  capital  retained.  If  the  property  consists  in  part 
iesseholds,  the  representatives  of  the  deceased  may  treat  the  survivor  as 
Btee,  and  if  the  survivor  renews  the  lease,  he  is  considered  to  do  so  for  the 
Befit  of  tiie  partner.  This  rule  is  subject  to  qualification  where  the  trade  is 
e  of  a  speculative  character,  requiring  outlay  with  an  uncertain  return. 
iere,  if  the  surviving  partner  continues  the  trade  in  his  own  name,  and 
lews  the  lease,  the  Court  will  not  consider  that  the  representative  of  the 
Nssed  partner  has  any  interest  unless  he  contributes  a  due  proportion  of 
iney  for  the  purpose  of  the  business ;  as  it  considers  it  unjust  to  permit  the 
tcutoTs  of  the  deceased  partner  to  lie  by,  and  allow  the  other  to  run  all  the 
k  of  loss,  and  then,  if  any  profit  is  made,  to  claim  a  share."  The  Lord 
)*QoeUor  differed  from  the  conclusion  to  which  the  M.  R.  bad  arrived,  and 
2^1kt  that  the  testator's  interest  in  the  mine  did  not  cease  on  his  death, 
w  new  was  anppoited  by  Turner,  L.  J.  (Knight  Bruce,  L.  J.  dissentiente), 
K  decree  of  the  Court  below  was  therefore  reversed. — (Clements  v.  Hall,  31 
T.  Rep.  1.) 

ricsTSB — Au€tiane$r, — ^Where  A,  by  deed,  assigned  to  D,  who  was  an 
B^oeer,  certain  timber  and  stock-in*trade,  upon  trust,  to  sell  and  apply  the 
Aej8  arising  from  the  sale,  amon^  other  things^  in  paying  the  expenses  of 
9^ng  for,  making,  and  completing  such  sale  or  sales,  including  the  usual 
etioneet^s  commission,  and  otherwise  incidental  to  the  trusts  therein  de- 
^)~4t  was  held  that  the  words  could  only  have  been  inserted  to  meet  the 
te  of  D  himself,  the  trustee,  acting  as  auctioneer  in  the  sales,  and  conse- 
^tlj  that  he  was  entitled  to  charge  the  usual  commission  for  selling  the 
^rty — (Douglas  v.  Archbutt,  31  L.  Ty  Rep.  4.) 
^rrNBSs — Inoompeim^  of  Partj^  inforioMd  against  umder  Game  Act — 1  and 

Will.  IV.,  c.  32,  sec.  23— U  and  15  Vict.,  c.  99,  sec.  3 This  point 

»ned  in  Cattell  «.  Ireson,  31  L.  T.  Rep.  80.  The  question  involved 
*>  whether  an  information  against  a  person  under  sec.  23  of  the  1 
a  2  Will.  IV.,  c.  32  (the  Game  Act),  for  using  a  net  or  instrument 
*  taking  game,  not  beio^  authorised  to  do  so  for  want  of  a  game  certi- 
^  is  a  criminal  proceeding  within  the  operation  of  sec.  3  of  the  14 
^  15  Vict.,  c.  99  (the  Law  of  Evidence  Amendment  Act),  which  enacts, 
^^ /'nothing  herein  contained  shall  render  any  person  who  in  any 
'"'^^oal  jpreceeding  is  <^aiged  with  the  commission  of  an  indictable  offence, 
uy  ofltonce  punishable  on  summary  conviction,  competent  or  compellable  to 
^ evidence  mr  or  against  himself,"  etc.;  and  the  court  held  that  it  was.  In 
ftt  case  an  intemation  had  been  laid  against  the  appellant  for  an  offence 
^  the  above  23d  section;  and  upon  the  hearing  he  tendered  himself  as  a 
^as  in  his  own  behalf,  and  was  rejected  by  the  justices  aa  disqualified  by 
^Qe  of  the  provisiona  of  sec.  3  of  the  14  and  1 6  Vict,  c.  32;  and  they  having 
evicted  him,  and  ordered  him  to  pay  a  penalty  of  L.5,  or,  in  default  of  pay. 
^^  to  be  imprisoned  one  calendar  month  with  hard  labour,  a  case  was 
q^red  to  be  stated  under  the  provisions  of  the  20  and  21  Vict.,  c.  43.  The 
?^  Were  dearlv  of  opinion  that  the  appellant  was  disqualified  from  being  a 
itnesBf  inasmuch  as  the  proceedings  were  of  a  criminal  nature.  In  giving 
%ment)  Loid  Campbell,  C.J.,  said, ''  It  is  quite  clear  that  he  was  not  admls- 
^10  as  a  witness  before  the  14  and  15  Vict.,  c.  99;  and  the  question  is,  whethi|r 
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this  is  a  criminal  proceeding,  or  an  offence  punishable  on  sammazy  eoQTiction 
within  sec.  3  of  that  Act.  Kow  1  think  that  we  cannot  look  at  the  estimite 
we  may  form  of  the  moral  nature  of  the  act  which  is  made  an  ofienee,  but  w« 
must  see  how  it  is  treated  by  the  legislature.  When  we  look  at  the  proTiaiom 
of  the  Game  Act,  we  find  that  it  was  intended  to  be  a  criminal  proceedingt  and 
an  offence  punishable  ^pon  summary  conyiction."  Having  read  the  enict- 
ments,  he  proceeds — ^'  These  enactments  make  it  a  crime  to  go  in  pursoit  of 
game  without  having  a  game  certificate,  and  one  punishable  by  fine  or  impii- 
sonment  with  hard  labour.  This  is  not  like  the  esse  of  an  order  in  bastard;, 
where  the  mother  proceeds  against  the  putative  father  to  compiel  him  to  pay  & 
sum  of  money  for  the  support  of  her  bastard  child;  nor  is  it  like  a  fiscal  pro- 
ceeding to  protect  a  breach  of  the  revenue  laws;  nor  is  it  like  a  proceeding 
before  magistrates  to  decide  a  civil  right,  or  to  obtaio  compensation  for  a  wrong 
done ;  but  it  is  a  criminal  proceeding  before  magistrates  for  an  offence  against 
Uie  game  laws,  and  it  is  so  treated  by  the  Game  Act.  That  being  so,  is  it  not 
a  criminal  proceeding  and  an  offence  punishable  on  summary  conviction  witbiii 
the  14  and  15  Vict.,  c.  09,  sec.  3  ?  It  seems  to  me  to  come  expressly  within  its 
meaning ;  and  if  it  does  not,  I  do  not  know  to  what  that  section  would  apply. 
Here  an  arbitrary  fine  and  imprisonment,  within  certain  limits,  may  be  im- 
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self,  otherwise  he  might  be  made  a  witness  against  himself,  and  that  would  h 
a  strong  infringement  of  the  rule,  that  no  man  can  be  called  upon  to  enmiDaiB 
himself/' 

Master  and  Servant. — It  was  held,  in  Puttock  v.  Warr,  31  L.  T.  Rep.  81^ 
that  a  clerk  employed  to  obtain  orders  is  not  thereby  authorised,  withont| 
special  authoritv,  to  receive  payment  for  the  goods  so  ordered.     The  person  ii|l 
paying  the  clerk  is  still  liable  to  pay  the  master. 

Fraud. — A  society  subscribes  for  the  apprenticeship  of  poor  children,  aod 
one  of  their  rules  is,  that  nothing  is  to  be  paid  by  the  parents.  B  took  tlK 
son  of  C  as  an  apprentice,  and  executed  an  indenture,  to  which  the  society  vai 
a  party,  stating  that  he  engaged  to  teach  him  in  consideration  of  L.20  received 
from  the  society.  In  fact,  it  was  agreed  between  B  and  C  that  C  was  to  pij 
L.20  more  when  he  was  able,  and  he  gave  B  an  I  0  U  for  that  sum.  It  not 
appearing  that  B  knew  of  the  rules  of  the  society,  and  had  done  nothing  to 
deceive  tnem,  it  was  held,  in  an  action  by  him  against  C  on  the  I  0  U,  tt)^ 
there  was  no  fraud  to  vitiate  the  contract. — (Westlake  v.  Adams,  31  L.  T. 
Rep.  101.) 

Hiring — Custom. — B  agreed  with  C,  a  woollen  manufiicturer,  to  serve  bin 
as  agent,  at  the  salary  of  L.160  per  annum,  and  that  if  at  the  end  of  the  y^ 
C  should  find  that  B  had  done  sufficient  business  to  justify  him.  in  making  o? 
the  salary  to  L.180,  he  would  do  so.  B  brought  an  action  alleging  a  hiiifif 
for  a  year,  and  a  dismissal  before  the  year's  end,  to  which  C  pleaded  that  the 
contract  was  subject  to  a  custom  of  the  trade  that  the  employer  might  disnsis 
the  servant  on  a  month's  notice,  and  C  had  done  so.  At  the  trial  the  jnjT 
found  that  there  was  such  a  custom,  but  the  hiring  in  the  case  was  a  spee^ 
one,  to  which  the  custom  did  not  apply,  and  they  found  a  verdict  for  the 
plaintiff.  It  was  held  that  the  question,  whether  the  agreement  excluded  the 
cnstom,  was  for  the  Court,  and  not  for  the  jury,  and  that  the  verdict  mnst  be 
set  aside,  and  a  new  trial  granted. — (Parker  v.  Ibbetson,  31  L.  T.  Rep.  101) 

Adminibtration  bt  the  Crown. — Where  the  Crown  takes  out  l«tten« 
administration  to  the  estate  of  an  intestate,  it  is  bound  by  the  ordinary  p^ 
applicable  to  all  administrations,  and  is  therefore  liable,  upon  the  succes^^ 
claim  of  a  next  of  kin  of  the  intestate,  to  refund  the  intestate's  property,  ^^ 
interest. — (Edgar  v.  Reynolds,  31  L.  T.  Rep.  60.) 

Bale — CondUioM — Rescinding  Contract, — Conditions  of  sale  roust  be  ^^^ 
flimed,  like  any  other  instrument,  most  strictly  against  the  person  who  fiao)^ 
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them,  becftuie  he  alone  can  judge  of  the  neeesritj  or  propriety  of  makinff  saeh 
conditions  before  he  offers  the  property  for  sale.  A  yendor  cannot  make  use 
of  snch  a  condition  of  sale,  to  rescind  a  contract  for  the  purpose  of  getting  rid 
of  s  dnty  which  attaches  to  him  upon  the  rest  of  the  contract,  namely,  to  make 
ont  a  good  title.  Therefore,  where  the  contract  of  sale  of  certain  leasehold 
property  stipulated  that  if  the  purchaser  should  show  any  objection,  whether 
(ff  title,  conveyance,  or  otherwise,  the  vendor  should  be  at  liberty  to  rescind ; 
and  the  vendee  delivered  certain  requisitions  on  the  title,  the  M.  B.  held  that 
the  vendor  was  not  entitled  to  rescind  the  contract,  without  making  any  reply 
to  the  requisitions,  although  untenable (Greaves  e.  Wilson,  31 L.  T.  Rep.  68.) 
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KiFPEZf 's  Tbustebs  v.  KiFP£N. 

Tegiament — ProvUion  to  Children — Pr€8umptum» 

(Court  of  Session  — 3d  July  1856— 18  D.  1137.) 

The  late  Mr  Kifipen,  by  ante-nuptial  contract  of  marriage,  provided  a  cer- 
tain som  to  the  children  of  the  marriage  in  full  of  legitim.  There  were  two 
Mm  and  five  daughters.  Two  daughten  married,  and  in  their  marriage-con- 
tacts Mr  Kippen  bound  himself  to  pay  to  each  of  them  a  sum  of  L.5000 — 
'^  which  was  thereby  acc^ted  in  full  of  all  they  were  entitled  to  by  their 
&ther  and  mother^s  marn^e-contraot,  and  of  every  other  provision,  whether 
legal  or  coventional,  competent  to  be  made  against  the  saia  William  Kippen 's 
estate.**  He  then  executed  a  trust-settlement,  which  contained  a  declaration  to 
the  same  effect,  and  provided  L.4000  to  each  of  his  three  unmarried  daughters. 
When  the  third  daughter,  Mre  Edmiston,  married,  there  was  also  a  provision 
in  her  marriage-contract  of  L.5000,  but  the  deed  contained  no  discharge  or 
RDuociation  of  any  kind,  as  in  the  contracts  of  the  other  two  daughters,  of  all 
other  claims  against  the  father's  estate.  In  these  cir(5amstance8,  the  question 
uose,  whether  Mr  Kippen  had  intended  the  provision  in  Mr  and  Mrs  Edmiston's 
contract,  to  be  in  full  satisfaction  of  the  provisions  formerly  made  in  Mrs 
Sdmiston's  favour ;  or,  whether  they  were  entitled  to  the  nrevision  in  their 
ovn  marriage-contract,  and  also  to  the  provisions  contained  in  Mr  Kippen's 
trast«ettlement,  and  of  his  marriage-contract.  The  Court  of  Session,  oy  a 
^jority,  held  that  the  provisions  were  in  implement  and  satisfaction  of  those 
contained  in  Mr  Kippen's  marriage-contract^  but  not  of  these  in  his  trust- 
settlement  :-— 

The  Lord  Chancellor  now  said  that,  owing  to  the  great  differences  of 
opinion  among  the  learned  judges  of  the  Court  below  as  to  this  case,  and  some 
^^ulty  attending  its  decision,  it  would  be  necessary  for  him  to  examine  very 
^>^«fally  the  various  deeds  and  instruments  upon  the  terms  of  which  the  case 
chiefl/  turned.  (His  Lordship  then  stated  the  nature  of  all  the  documents  and 
<)Qoted  the  material  portions,  and  continued).  On  all  these  deeds  the  question 
1^,  whether  the  provision  by  way  of  tocher  to  Mn  Edmiston  contained  in 
her  marriage-contiact  was  intended  by  her  father  to  be  in  addition  to  the  pro- 
ton left  to  her  by  his  trust-disposition,  or  whether  it  was  to  be  taken  to  have 
h^^  in  satisfaction  of  such  provision  1  It  was  strongly  contended  by  the  appel- 
lants  that  where  the  father  expressly  called  the  sum  given  to  Mrs  Edmiston  a 
|ocher,  it  was  to  be  presumed  that  he  intended  thereby  to  extinguish  all  exist- 
ing claims  against  himself^  and  that  no  express  words  denoting  such  extin- 
gniahment  were  necessary.  It  was  also  contended  by  the  appellants,  that  there 
was  a  presumption  exbtmg  in  the  law  of  Scotland  against  double  portions, 
which  waa  in  that  respect  on  the  same  footing  as  the  law  of  England ;  that  is 
^  *fty»  that  a  &ther  will  be  presumed  to  have  meant  that  the  portion  he  gives 
a  daaghter  will  extinguish  any  legacy  given  by  a  prior  will,  unless  it  can  be 
Bhown  that  he  had  a  contrary  intention.    The  respondents,  on  the  other  hand. 
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c6ntended  that  there  was  no  saeb  preramption  in  the  law  of  8eotiani,taAthil 
the  nmple  question  was  in  each  ease,  What  was  the  intention  1  and  Hiat  '' 
mnst  depend  on  the  special  circumstances — in  other  words,  that  theie ' 
general  rule  at  all.  Now,  in  England  the  leaning  of  the  courts  agamst 
portions  was  a  doctrine  which  had  long  heen  settled,  and  whether  it  wm 
artificial  rule  or  not,  and  whether  it  might  in  some  cases  lead  to  a  Aaff^ 
ment  of  the  father's  intentions,  still  it  was  too  firmly  fixed  to  be  llghtrf 
parted  from.  Whether  a  stmiUr  rule  existed  in  Scotland  the  greatest  d 
of  opinion  prevailed.  In  order  to  show  how  little  assistance  mm  the 
judges  in  Scotland  as  to  thu  point  could  be  obtained,  he  would  deem  it 
cient  to  select  one  or  two  of  the  learned  judges  who  alluded  to  the 
The  Lord  Justice-Clerk  said  that  it  must  be  kept  in  view  that  **  there 
rule  or  legal  presumption  in  the  law  of  Scotland  that  a  pronaton  to  a  ~ 
in  her  marriage-contract  supersedes  or  evacuates  or  recalls  a  bequest  ia 
fsTOur  in  a  prior  testamentary  writing,**  and  he  said  the  law  of  England  ii 
respect  seemed  widely  different.  So  Lord  Cumehlll  had  stated  that  the 
had  been  severely  reprobated  by  English  judges,  and  the  Enriisli  cases 
not  authorities  to  be  followed  in  this  case.  On  the  other  hand, Xord  Ard 
though  agreeing  with  the  minority  of  the  judges,  confessed  tbat  he 
there  was  no  such  difference  between  the  English  and  Scotch  decisions 
Lord  Justice-Clerk  assumed.  Again,  Lord  Deas  said  he  was  oonfinned  i 
▼lew  of  this  case  all  the  more  when  he  found  the  same  principle 
acted  on  in  an  enlightened  system  of  jurisprudence  like  that  of 
founded  on  views  which  recommended  tnemselves  by  their  natural  justidi 
by  their  common  sense.  In  this  unfortunate  conflict  of  opinion  vnoag  ^ 
who  might  be  considered  the  natural  guides  of  their  Lordships*  House 
matter  of  this  kind,  he  had  carefully  considered  for  himself  the  d 
Scottish  Courts  as  well  as  the  text-writers,  and  after  such  careful 
he  confessed  that  there  was  no  satisfactory  proof  to  his  mind  that  such  a 
of  presumption  as  that  contended  for  b^  the  appellants,  and  sucb  aa  exiil 
England,  was  applicable  to  a  case  of  this  kind.  There  was  undoubtedlj  a 
limited  rule  of  wnich  there  was  ample  proof,  viz.,  the  rule  of  deiitor  ass 
tttmitur  danare.  That  rule,  however,  was  so  far  from  correspondu^  ts 
English  rule  that  in  the  present  case  it  would  lead  to  a  contrary  result  R 
peared  that,  according  to  the  Scotch  text- writers,  provisions  to  children  uad 
made  by  way  of  bonds  of  provision,  which  were  effectual  without  deliva7! 
if  undelivered  no  debt  was  thereby  contracted,  and  therefore  the  maxim 
not  apply  to  that  case.  The  text-writeis  did  not  clearly  lay  down  the 
that  a  tocher  was  presumed  to  be  in  lieu  of  all  provisions  left  by  will  or ' 
of  provision.  Erskine  was  the  only  writer  who  seemed  to  go  the  whole 
contended  for  by  the  appellants ;  but,  as  Lord  Fnllerton  in  one 
all  the  authorities  refen^  to  by  Erskine  were  cases  where  the  prior 
was  in  MigoHone,  and  thus  the  maxim  before  referred  to  clearly  applied. 
the  cases  in  Morison^s  Dictionary  were  of  that  kind.  The  later  cases  vdt 
inconsistent  with  the  notion  that  any  such  general  presumption  existed- 
had  therefore  come  to  the  conclusion  that  there  was  no  such  settled  prea 
tion  in  the  law  of  Scotland  in  cases  of  this  kind.  Then  the  only  pmK9p|^ 
which  the  present  case  could  be  decided  was,  what  was  the  intention  of  tbt  nlM| 
in  giving  tbis  tocher  ?  That  could  only  be  discovered  by  an  examination  <M 
the  deeds  taken  together.  It  must  be  observed  that  when  a  fsther  wbo  ■* 
left  a  certain  sum  to  a  child  by  will  afterwards  gives  that  child  an  eqw  ' 
greater  sum  on  her  marriage,  there  was  no  sound  reason  for  the  law  foreiM^ 
the  fiitlier  a  certain  intention  which  might  never  exist.  There  was  do  i^ 
cedent  improbability  against  a  father's  favouring  one  child  more  then  tv 
others  ;  it  was  not  an  uncommon  thing.  Applying  these  oboervadons  t«^ 
case,  there  was  no  sufficient  proof  of  any  intention  of  the  father  to  treat  v*^ 
children  alike.  He  had  obviously  placed  the  unmarried  daughters  «a  •  J^ 
favourable  position  than  the  married  daughters.     The  circumstance  tbst  tvf* 
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WB3  no  elause  exprenly  statiiig  that  the  tocher  giren  to  Mre  Edmiston  was  in 
Mtisfiiction  of  all  other  claims  was  a  stroug  circumstance  in  her  farour.  Then 
the  oodictk  showed  that  the  £ather*s  intention  must  have  been  directed  to  the 
change  which  her  marriage  must  have  produced  on  her  claims  under  the  trust- 
disposiUon,  and  yet  he  said  nothing  to  show  that  the  previous  provision  was 
thereby  satisfied.  Looking  at  all  the  circumstances^  therefore,  his  judgment 
proceeded  on  the  ground  that  a  party  must  be  allowed  to  express  his  own  inten- 
tions, and  it  was  not  for  the  Court  to  speculate  as  to  what  it  might  be  supposed 
he  would  have  done  in  such  circumstances  if  influeneed  by  the  extrinsic  pro- 
bsbUities  of  the  situation  ;  and  on  this  ground  he  agreed  with  the  majority  of 
the  judges  in  the  Court  of  Session,  in  hiding  that  the  tocher  given  to  Mrs  Ed- 
tuuton  was  not  in  satisfaction  of  the  provision  left  by  her  fieither's  will. 

Lord  Cbanwobth  said  that  this  question  had  been  very  elaborately  argued  in 
the  Court  below,  and  the  majority  of  the  judges  there  had  come  to  the  conclu- 
sion that  there  was  no  presumption  in  the  law  of  Scotland  against  double  por- 
tions, and  that  Mrs  Edmiston  was  entitled  to  take  both  her  tocher  and  the 
L.4000  bequeathed  by  the  father's  trust-disposition.  He  confessed  that  he 
came  to  a  contrarv  conclusion  from  that  of  the  Court  below  and  that  come  to 
by  his  noble  and  learned  friend  on  the  woolsack,  and  he  believed  also  from  that 
eome  to  by  his  noble  and  learned  friend  opposite  (Lord  Wensleydale).  Though 
hk  opinion  would  thus  have  no  eflfect  on  the  decision  of  this  case,  he  still 
thought  it  necessary  to  state  shortly  the  grounds  on  which  he  proceeded.  He 
tliOQght  that  there  was  a  presumption  against  double  portions  in  the  law  of 
Scotland,  and,  moreover,  tnat  such  presumption  was  not  rebutted  by  anything 
contained  in  the  present  deeds.  He  relied  on  the  text-writei-s  and  authorities 
for  the  former  proposition.  Stair,  Bankton,  and  Erskine  were  deferred  to  in 
Sootland  as  Coke  and  Lyttleton  would  be  in  England,  and,  looking  to  them,  it 
H^as  manifest  that  they  all  laid  down  the  proposition  contended  for  by  the  ap- 
Ijelhints.  In  Lord  Stair's  time  the  law  had  not  been  so  clearly  developed;  but 
raokton  and  Erskine  were  too  precise  to  be  got  over.  He  therefore  came  to 
ihe  conclusion  that  the  same  presumption  against  double  portions  existed  in 
Scotland  as  existed  in  England.  It  had  been  said  that  the  English  judges  had 
>ften  condenmed  the  rule  in  England,  but  he  doubted  if  that  was  correct,  for 
no  judge  had  ever  said  it  was  not  a  principle  that  ought  to  prevail ;  in  fact  it 
iras  common  sense,  and  he  took  it  to  be  quite  obvious  that  in  99  cases  out  of 
iverv  100  where  a  father  has  left  L.10«000  by  will  to  his  daughter,  and  after- 
vards,  on  her  marriage,  elves  her  L.  10,000  as  a  marriage  portion,  the  father's 
ntention  will  be  defeated  if  the  daughter  were  allowed  to  claim  both  sums. 
Hie  rule  was  clear  in  England,  and  unless  Bankton  and  Erskine  were  to  be 
(Qtirely  disregarded,  it  was  equally  clear  in  Scotland.  In  Morison's  Dictionary 
here  was  a  whole  chapter  of  cases  showing  that  a  tocher  was  an  implied  dis- 
:haige  of  prior  provisions  by  will.  It  was  sud  that  they  were  all  cases  where 
he  prior  provinon  was  tf»  obUgcUiont^  but  though  that,  in  his  opinion,  would 
sake  no  difference  whatever,  still  there  were  at  least  two  cases  where  the  prior 
>rovbion  was  not  in  obUgationey  but  was  a  mere  revocable  legacy.  In  the  more 
Dodem  cases  the  judges  seem  all  to  have  gone  upon  the  same  principle,  and 
me  of  the  highest  authorities  in  the  law  of  Scotland,  the  late  Lord  Moncreiffi 
lad  said  the  rule  was  settled.  On  these  grounds,  as  well  as  on  other  matters 
ndicative  of  the  intention  of  the  father,  he  concluded  that  the  minority  of  the 
adges  in  the  Court  below  had  been  right  in  this  case. 

Lord  Wbnslstdalb  said  the  first  question  in  this  case  was  whether  there 
vaa  any  such  presumption  against  double  portions  in  the  law  of  Scotland  as 
ras  establii^ed  in  the  law  of  England.  Though  that  was  a  very  important 
luestion  in  a  general  point  of  view,  still  he  thought  that,  whether  there  was 
uch  presumption  or  not  would  make  no  difference  in  his  judgment  in  this 
^e.  He  had  examined  all  the  authorities  referred  to  in  the  arguments  at  the 
lar,  and  he  agreed  with  his  noble  and  learned  friend  on  the  woolsack,  that  he 
^as  not  satisfied  that  such  a  rule  did  exist  in  the  law  of  Scotland,  except  in 
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the  oMes  wh«re  the  prior  proTinon  was  m  obliffatum».  The  sde  tpaim 
seemed  to  be  always  what  was  the  intention*  and  that  again  d^Mndsd  on  the 
ezpresnons  used  in  the  particular  ease.  He  agreed  genenlly  with  the  groaodi 
sti^ed  by  his  noble  and  learned  friend  on  the  woolsack,  though  he  placed  dmr 
reliance  on  some  of  the  circumstances.  Upon  the  whole»  he  thought  the  ni* 
jority  of  the  learned  judges  in  the  Court  below  were  right. 
Affirmed  without  costs. 

AiTDEBSoir  V.  Anderson. — April  16. 

Will — Holograph — Onus  probandl. 

Court  of  Session,  22  Jurisf,  478. 

This  was  an  appeal  against  an  interlocutor  of  the  First  Division  of  the  Coort 
of  Sesdon,  finding  it  proved  in  point  of  fact  that  the  testamentaiy  letter  founded 
on  by  the  claimant  Peter  Anderson,  is  not  the  genuine  writing  of  the  deeetsed 
Alexander  Anderson,  and  finding  in  point  of  law  that  the  said  Peter  Andenofi 
is  not  entitled  to  be  declared  or  confirmed  as  executor  of  the  said  Alezsndft 
Anderson.  The  principal  question  raised  in  the  appeal  was  as  to  the  onnff^ 
bandi  in  the  case  of  a  holograph  will :  the  appellant  contending  that  hiTioj 
proved  that  the  writing  in  question  was  a  holograph,  he  had  done  enough  to 
throw  upon  the  respondent  the  burden  of  showing  that  it  was  not  a  gennioe 
document,  but  a  forgery. 

The  following  cases  were  cited: — ^Waddell's  Trustees'  Case,  May,  3  945, 7 
B.M.Y.T.,  606  ;  Turnbull «.  Dodds,  February,  1844,  6,  B.M.Y.T.,  896;  Lord 
Stair's  Instit.,  4,  42,  6 ;  Ersklne's  Principles,  8,  2,  22;  Robertson's  Case,  Dec. 
1844-7,  Sees,  case,  605 ;  Bell's  Principles. 

Thk  Lord  Chanobllor. — The  burden  of  proof  was  properly  thrown  bv  the 
judges  upon  the  appellant  in  this  case.  He  came  before  the  commissary  cuiffi* 
rag  to  be  confirmed  executor,  upon  an  alleged  testamentary  letter  of  the  de- 
ceased, upon  which  his  title  entirely  depended.  In  order  to  establish  hisrigiit 
to  be  the  executor  of  Alexander  Anderson,  it  was  necessary  for  him  to  thov 
that  he  had  been  so  appointed  by  some  testamentaiy  writing  of  the  decttised. 
This  could  not  be  done  by  merely  producing  a  document  all  in  onehandwritbg; 
and  bearing  the  signature  of  Alexander  Anderson.  This  is  scarcely  half  of  tlie 
requisite  proof.  The  essential  part, — that  without  which  all  the  rest  is  i^«l^ 
yant, — ^is  to  show  that  it  is  the  handwriting  of  the  deceased,  whose  name  ft 
bears,  or  in  the  words  of  the  appellant's  own  plea,  that  it  is  "  holograph  of  the 
testator."  The  case  of  Turnbull  v,  Dodds  is  in  my  mind  no  authority  for  thi 
position  that  the  party  propounding  a  testamentary  instrument,  has  done 
enough  by  showing  it  to  be  all  in  one  handwriting,  to  throw  upon  the  ptftj 
opposing  it,  the  ontrs  of  proving  negatively,  that  it  b  not  the  handwriting « 
the  testator. 

Lord  Cranworth. — The  proposition  contended  for  is  very  startling.  Wbcn 
a  man  produces  an  instrument  and  says,  this  is  a  will  which  is  to  deprire  the 
next  of  kin  of  that  to  which  they  would  otherwise  be  entitled,  and  it  is  dis- 
puted, yon  should  call  upon  him  to  prove  the  instrument.  I  have  no  hest*- 
tion  in  saying  that,  in  the  absence  of  express  enactment  or  distinct  authorily, 
this  is  the  law  which  your  Lordships  ought  to  lay  down,  as  that  which  is  ^ 
guide  the  courts  of  Scotland  in  future.  j 

Lord  Wxnslbtdals.— It  is  contended  that  if  any  person  sets  up  a  esse  ^ 
forgery  (the  whole  of  the  paper  appearing  to  be  in  the  same  handwriting)  he  ■ 
bound  to  prove  the  case  of  forgery.  If  that  were  so,  it  would  be  an  ^^trto^ 
dinary  circumstance  in  the  law  of  Scotland,  and  entirely  at  variance  with  tbt 
established  law  in  England.  It  is  not  enough  to  produce  an  instrument  wbiel 
appears  to  be  holograph ;  it  must  be  proved  to  be  in  the  handwriting  of  th9 
testator.  You  cannot  begin  by  putting  in  a  paper  which  may  have  been  vnt* 
ten  by  anybody,  and  which  appears  to  be  all  m  the  same  handwriting,  but  rod 
must  prove  that  that  is  the  handwriting  of  the  testator.  That  wss  the  ontf'' 
mous  opinion  of  the  Court  of  Session. 
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Mb  McQueen  is  far  above  his  work.  His  place  is  not  at  the  bar 
of  the  Hoase^  but  upon  the  woolsack.  He  is  not  the  mere  conduit- 
pipe  of  other  men's  opinions,  but  the  dispenser  of  many  valuable 
ideas  of  his  own,  which  he  throws  broadcast  to  an  ungrateful  public. 
His  work  is  not  so  much  a  collection  of  reports,  as  a  commentary 
opon  them,  interspersed  with  funnv  ana,— some  new,  and  very  many 
old.  He  criticises,  he  elucidates,  he  censures  and  applauds.  From 
the  Chancellor  himself  to  the  Junior  Lord  Ordinary,  no  judge 
escapes  without  a  reprimand ;  and  it  makes  oqo  tremble  for  the 
great  interests  imperilled  in  courts  of  justice,  to  find  how  many 
rebukes  are  given  and  how  few  eulogiums. 

Mr  McQueen's  reports,  moreover,  satisfy  the  most  fastidious  lover 
of  fine  books.  Here  will  be  found  the  small  rivulet  of  print  run- 
ning down  the  wide  meadow  of  margin.  One  is  ashamed  to  bind  so 
beautiful  a  work  in  the  ordinary  law  calf;  it  is  for  the  drawing- 
room,  and  not  for  the  rough  work  of  a  lawyer's  practice.  Of  course 
we  cannot  expect,  with  so  many  advantages,  that  it  should  have 
every  merit.  It  would  be  unreasonable  to  ask  for  quantity  when 
we  have  got  so  much  to  satisfy  the  eye.  Yet  we  fear  that  the 
learned  reporter  has  had  too  distinct  a  recollection  of  the  undoubted 
truth,  that  brevity  is  in  writing  what  charity  is  to  all  the  other 
virtues.    It  oflen,  no  doubt,  is  productive  of  the  two  advantages  of 

^  I.  Reports  of  Scotch,  Peerage,  Divorce,  and  Practice  Gases  in  the  House  of 
Lords.    By  John  F.  M'Queen,  Esq.     2  vols. 

2.  Reports  of  Cases  decided  in  the  House  of  Lords  upon  Appeal  from  Scot- 
»*iid.    By  Thos.  S.  Paton,  Advocate.     6  vols. 

3.  Law  and  Practice  in  Appeals.    Bj  Thos.  S.  Paton.     1858. 
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saving  money  and  saving  time;  though,  in  the  present  case,  by 
reason  of  the  fine  type  and  fine  paper,  we  are  not  benefited  in  the 
first  particular ;  ana  oy  reason  of  the  extreme  brevity  and  obscurity, 
we  are  equally  baulked  of  the  latter  advantage.  The  dull  details, 
without  whicn  law  reporting  can  never  be  of  use,  do  not  consort 
with  a  genius  which  liKes  to  indulge  itself  rather  in  the  correction 
of  judicial  blunders  or  the  resuscitation  of  obsolete  ana.  In  particu- 
lar, we  miss  in  these  reports,  that  without  which  such  publicaUons 
are  worse  than  useless, — a  statement  of  the  facts  to  which  the  law  is 
applied,  and  a  resume  of  the  arguments  of  counsel.  For  that  state- 
ment and  that  resum^,  all  that  we  are  obliged  to  content  ourselres 
with,  is  a  reference  to  the  reports  in  the  Court  of  Session,  and  the 
speech  of  the  Chancellor  in  the  House  of  Lords.  The  stereotyped 
mode  in  which  Mr  McQueen  discharges  this  part  of  his  duty  may 
be  taken  to  be  this  : — 

"  The  facts  and  circumstances  are  sufficiently  disclosed  by  the 
following  opinion,  delivered  in  moving  for  judgment  by  the  Lonl 
Chancellor,  Sawers  v.  Russell,  vol.  ii.,  p.  76." 

"  The  circumstances  are  stated  in  the  following  opinion,  delivered 
in  moving  for  judgment,  by  the  Lord  Chancellor,  vol.  ii.,  p.  93." 

*'The   circumstances,  which  were   extremely  special,    and  the 
question,  which  was  one  of  mere  construction,  are  fully  disclosed  ; 
in  the  following  opinions  (vol.  ii.,  p.  152)." 

Sometimes  the  form  is  varied,  as  thus: — ^^This  case  is  fally  re-  ji 
ported  in  the  second  series  of  the  Court  of  Session  Cases ;  the  ques-  | 
tion,  one  of  conveyancing  and  extremely  technical  in  its  character,  is ' 
stated  with  much  detail  by  the  Lord  Chancellor,  Norton  v.  Stirling  j 
ii.  McQueen,  205." 

'^The  argument  on  both  sides  is  exhausted  in  the  foUowiog 
opinion  of  the  Lord  Chancellor,  ii.  McQueen,  494." 

The  cunning  reporter,  too,  when  he  has  a  good  excuse  for  beiii| 
brief,  wishes  us  to  oelieve  that  it  is  with  the  greatest  reluctance  he 
abstains  from  giving  us  the  details.  Thus,  for  example,  in  reference 
to  the  case  of  the  Morgan  Succession,  we  are  to  understand  that  if 
it  had  not  been  for  the  extreme  loquacity  of  the  law  peers,  we  would 
have  seen  what  we  would  have  seen,  in  the  shape  of  a  detailed 
report : — 

"  The  questions,"  says  the  reporter,  "  are  gone  into  so  ftdly  by  the 
law  lords  in  delivering  their  opinions,  and  that  report  is  conse- 
quently so  expanded,  that  the  arguments  of  counsel  are  by  nec^ssitrj 
omitted  (vol.  li.,  p.  344)." 

It  is  necessity  that  compels  him  to  be  brief.  In  general,  he 
models  his  reports  upon  the  style  of  Tacitus,  and  as  if  he  were 
writing  advertisements  for  poor  persons ;  but  in  this  particular  case 
he  would  have  expanded  himself,  but  for  the  law  loras,  into  dimen- 
sions that  would  have  satisfied  the  most  insatiable  appetite  for  read- 
ing.  It  is  not  indolence  which  is  at  the  bottom  of  it  all.  Hr 
M'Queen  has  educated  himself  after  the  fashion   of  Pythagor8s*s 
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ion  in  London,  when  lie  is^  cm  amortj  dealing  with  a  Scotch 
peal.    We  admire,  and  are  astonished.    The  intellectual  abili^ 
the  man  is  never  more  displayed  than  in  the  happj  audacity  with 
ich  he  deals  with  a  foreign  law,  with  which  he  is  only  a  little  less 
lorant  than  the  judges  he  addresses.    But  it  is  the  style  in  which 
a-ssails  the  Scottbh  Judges  for  their  ^  millinoolly  colliction  of 
lohereot  sintinces,"—"  their  mistaking  dogmatic  utterances  of 
'flion  for  reasoning," — "  their  working  jury  trial  in  such  a  way  as 
render  it  no  longer  doubtful  whetner  it  was  an  evil  to  the 
them  part  of  the  Queen's  dominions,"  etc.  etc,— that  at  once 
£  the  attention  of  a  stray  Scottish  lawyer,  and  gives  him  a  snb- 
;  of  amnsement  as  entertaining  as  anything  at  the  Olympic    Of 
rse,  such  a  man  deserved,  and  has  received,  justice  at  the  hands 
he  reporter.    When  Sir' Richard  means  to  say  that  the  point  is 
one  of  feudal  conveyancing,  he  says  that "  this  is  not  a  question 
Vudalities."   A  case  is  decided  agsonst  him,  whereupon  he  rises, 
I,  transfixing  with  a  look  the  peccant  Chancellor,  thus  rebi^ 
8-*^  My  Lords,  this  amounts  to  a  complete  denial  of  justice" 
iii,  p.  204) ;  and  due  importance  is  given  to  it  in  the  rubric 
fc~" Bemark  by  the  Solicitor-Generar  (vol. ii., p.  177\     a»  • 
'  ii  Ktonished  at  a  judgment  of  the  Comrt  of  Swsion,  uld  ^^ 
jmr  chronicl^  his  feelings,-"  A  judgment  which  the  learned 
JHcitor-General  designated  as  *a  singular  one*"  (vol  ii   t>  i^ 
be  lively  sallies  add  animation  to  the  reports;  i^nd'the  onlv 
ffigs  awanung  are  wood^jute,  representing  the  different  varieties  if 
Jisional  emotiou--^nse^contempt,  indignation,  ar.d  disgu^ 
fc Ignorance  stupii^^^  sUuh& 

But  great  as  Sir  Bichard  is,  he  of  course  only  nlavg  «  «ZP* 
rt  m  the  presence  of  the  reporter  himself.   The  aJIcS.  7 
faged  in  the  duty  of  his  office,  in  eihaustC  tbe  vSn?^  '"^l 
operation  against  the  decision  he  is  employX  1^2^ 
f«rter  exer^  a  uurely  gratuitous  offici  Krina  V    •    ^^^ 

the  importance  of  particular  cases.    We  havp  •!,!  j    ^^^  ** 
awim^ix^  fix,.  K«.«-K,  : J  .    V  "  .***^®  wready  seen  i 

ic  Morj 

,   ^ _^„^  .m,  "^astotbe 

eedings  in  this  and  the  next  case  is  concise.  L^^^^**^?^ 
heir  importance,  the  profession  and  t\ie  nn4oT^  }^\Msixsg 

W^  i  ^:  H.  i!,  p.  120).    How  doC  Wv  ^^^ 
litheob^ectofalawreportl    la  it  to  satuTL.  ^"^  *^^    W 
that  excited  by  a  hustings  speech,  or  is  itrp^^"^  'T^^^\^ 
^i^raiy,  but  to  a^l  generations,  a  recJtS7?.^/'*^*^con. 
Hlucb a judgment^n tliis case affectiuetS on Jv  ^5^**  ^Pon 
^as  been  rested!  Wby  notsaytbattK^ll'^^^'^^^^^ftni^^ 


ir«tcaT  Whpotsaytbattberenorterr      .'^<>^ 
«idnotpat  tLeblameon  tbeSSi^  •'''^^^iAtb. 
Ti  bemg  satiated,  are  ever  eagei  K^g  P^Wic,  X 
*more labour  to  giveuBffia?!^ation1   C^ 
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or  the  party,  or  the  counsel,  or  the  judge  ?  and  what  is  the  precise 
value  of  it  when  he  does  "  semble  f "  And  what  does  "  marshaHiDg" 
one's  securities  mean  ?  In  regard  to  the  latter  word,  it  is  trae,  the 
learned  reporter  has  taken  compassion  upon  our  i^orance ;  bat 
alas !  his  explanation  dissolves  in  mist.  ^' rTubes  et  mania  captat."* 
<^  The  marsnalling  of  securities  for  the  purposes  of  justice  b  but  an 
English  phrase  to  express  a  familiar  Scottish  operation"  (vol.  ii^ 
p.  442,  note). 

Now  what  is  a  familiar  Scottish  operation  ?     Does  he  mean  to 
insult  us  ?    Has  it  any  reference  to  the  cuticle  T 

We  have  said  that  Mr  McQueen  is  a  critic,  and  we  do  not  mean 
to  quarrel  with  his  criticisms.  They  have  the  merit  of  heing  brieC 
ancf  therefore  he  will  never  be  placed  in  the  Walhalla  of  bores. 
All  that  we  complain  of  is,  that  we  have  not  sufficient  substantial 
fare  with  all  this  condiment.  It  must  also  be  admitted,  that  if  Sit 
Bichard  be  his  pet  hero,  Mr  McQueen  hits  the  judges  right  and  left. 
Even  the  Chancellor  is  patted  on  the  back  occasionally.  He  makes 
a  statement  of  a  case  which  the  reporter  commends.  ^  His  Lord- 
ship's statement,  though  from  memory,  is  quite  correct**  (vol.  ii.,  f 
482,  note)  ;  and  therefore,  with  tliis  guarantee,  we  may  all  take  it 
without  doubting.  The  Judges  in  the  Court  of  Session  do  noi 
give  the  same  satisfaction.  The  Lord  Justice-Clerk,  in  the  case  of 
the  Edinburgh  and  Glasgow  Railway  Company  against  the  Totm 
of  Linlithgow,  states  the  facts  of  the  case  as  he  understood  tbeinij 
and  is  thus  reproved  : — "  These  details  it  will  be  difficult  to  collectf 
from  anything  in  the  cause"  (vol.  L,  p.  29,  note).  ! 

Lord  Medwyn,  in  the  same  case,  is  also  set  right  upon  the  laff*| 
**  If,"  says  the  reporter  (in  reference  to  a  remark  by  Lord  Med- 
wyn), ^^the  land  was  purchased  from  the  burgesses  alone,  tb^ 
magistrates  must  have  been  the  superiors  or  lords  of  the  propertr. 
We  always  understood  till  now,  that  magistrates  in  royal  mt^ 
acted  simply  as  the  commissioners  of  the  Crown.  Although,  hov* 
ever,  the  reporter  finds  cause  for  censure  in  several  instancy 
he,  upon  the  whole,  is  satisfied  with  the  opinions  of  the  Coort  d 
Session  in  that  case;  and  he  sees  an  element  in  them  which tf 
often  too  sadly  wanting  in  law  reports.  **  They  are  enterUnninaj  * 
well  as  argumentative  and  instructive."  Mr  McQueen's  own  re^ 
is  in  itselfalso  exceptional,  as'it  contains  a  resuml  of  the  argum^i^ 
of  counsel,  w^hich  was  somewhat  incomprehensible  till  we  stombieu 
upon  the  following  note : — "  This  argument  was  taken  firom  tte 
notes  of  Mr  Bell,"  the  preceding  reporter,  now  a  judge  at  the  Caj* 
His  is  the  example  we  entreat  Mr  McQueen  to  follow.  Let  hi® 
sit  upon  his  three-legged  stool  at  the  bar  of  the  Honse  firom  ten  to 
four,  and  patiently  do  as  Mr  Bell  did, — and  he  may  perhaps  in  tiin« 
reap  a  like  reward. 

The  great  hero  of  these  reports  is  the  renowned  Sir  Ricbara- 
We  meet  him  at  every  page ;  we  almost  think  we  hear  the  musical 
tones  in  which  he  minces  the  Queen's  English.     It  is  the  best  exn^ 


1858.]  119  THE  HOUSE  OF  LORDS.  331 

bition  in  London,  when  he  is,  con  amore^  dealing  with  a  Scotch 
appeal.  We  admire,  and  are  astonished.  The  intellectual  ability 
of  the  man  is  never  more  displayed  than  in  the  happy  audacity  with 
which  he  deals  with  a  foreign  law,  with  which  he  is  only  a  little  less 
ignorant  than  the  jud^s  he  addresses.  But  it  is  the  style  in  which 
he  assails  the  Scottish  Judges  for  their  ^^  millincoUy  coliiction  of 
incoherent  sintinces," — ^Hheir  mistaking  dogmatic  utterances  of 
opinion  for  reasoning," — **  their  working  jury  trial  in  such  a  way  as 
to  render  it  no  longer  doubtful  whether  it  was  an  evil  to  the 
northern  part  of  the  Queen's  dominions,"  etc.  etc., — that  at  once 
fises  the  attention  of  a  stray  Scottish  lawyer,  and  gives  him  a  sub- 
ject of  amusement  as  entertaining  as  anything  at  the  Olympic.  Of 
course,  such  a  man  deserved,  and  has  received,  justice  at  the  hands 
of  the  reporter.  When  Sir' Richard  means  to  say  that  the  point  is 
not  one  of  feudal  conveyancing,  he  says  that  ^^  this  is  not  a  qnestion 
of  feudalities.'^  A  case  is  decided  against  him,  whereupon  he  rises, 
and,  transfixing  with  a  look  the  peccant  Chancellor,  thus  rebukes 
liim — **  My  Lords,  this  amounts  to  a  complete  denial  of  justice" 
(vol.  ii.,  p.  204) ;  and  due  importance  is  given  to  it  in  the  rubric, 
thus — **  Kemark  by  the  Solicitor-General"  (vol.  ii.,  p.  177).  Again, 
he  is  astonished  at  a  judgment  of  the  Court  of  Session,  and  the  re- 
porter chronicles  his  feelings, — ^' A  judgment  which  the  learned 
Solicitor-General  designated  as  *a  singular  one'"  (vol.  ii.,  p.  493). 
These  lively  sallies  add  animation  to  the  reports;  and  the  only 
things  awanting  are  wood-cuts,  representing  the  different  varieties  of 
professional  emotion — surprise,  contempt,  indignation,  and  disgust — 
at  the  ignorance,  stupidity,  and  mulishness  of  these  Scottish  Judges. 
But  great  as  Sir  Kichard  is,  he  of  course  only  plays  a  secondaiy 
part  in  the  presence  of  the  reporter  himself.  The  advocate  is  only 
engaged  in  the  duty  of  his  office,  in  exhausting  the  vocabulary  of 
vituperation  against  the  decision  he  is  employed  to  condemn.  The 
reporter  exercises  a  purely  gratuitous  office  in  offering  his  views  as 
to  the  importance  ot  particular  cases.  We  have  already  seen  the 
cause  assigned  for  brevity,  in  regard  to  the  decision  on  the  Morgan 
Succession.  We  have  a  different  one  in  regard  to  the  case  as  to  the 
right  of  an  able-bodied  pauper  to  aliment.  '^  The  report  of  the  pro- 
ceedings in  this  and  the  next  case  is  concise ;  because,  admitting 
their  importance,  the  profession  and  the  public  have  already  had 
enough  of  them''  (vol.  i.,  p.  120).  How  do  you  know  this?  What 
is  the  object  of  a  law  report  ?  Is  it  to  satis^  a  passing  interest,  like 
that  excited  by  a  hustings  speech,  or  is  it  to  preserve,  not  to  the  con- 
temporaiy,  but  to  all  generations,  a  record  of  the  grounds  upon 
which  a  judgment — ^in  this  case  affecting  the  condition  of  millions — 
has  been  rested  ?  Why  not  say  that  the  reporter  is  wearied  with  the 
subject,  and  not  put  the  blame  on  the  much-enduring  public,  who, 
^  lar  &om  being  satiated,  are  ever  ea^er  for  information  1  Would 
it  have  cost  more  labour  to  give  us  an  intelligible  report  of  the  great 
case  of  M*William,  than  to  insert  in  every  nook  and  cranny  such 
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childish  prattle  as  we  have  at  vol.  i.,  p.  196^  where  "  Lord 
Brougham  asked  what  the  appellant  would  gain  by  succeediog; 
Counsel  answered — ^  The  satisfaction  of  settling  the  law.* "  if 
counsel  were  foolish  enongh  so  to  answer,  the  reporter  was  still 
more  foolish,  and  highly  reprehensible,  in  printing  it.  And  is  it 
possible  to  conceive  any  man  serious  who  gravelj  prints  as  the 
rubric  of  a  case,  a  thing  like  this?  ^'  In  excepting  to  the  ruling  of  a 
judge,  it  is  a  great  irregularity  to  represent  the  judge  as  having  de- 
cided something  different  from  that  which  he  really  has  decided" 
(vol.  i.,  p.  196).  We  had  almost  forgot  that  Mr  McQueen  is  as 
hard  upon  the  Scotch  bar  as  upon  the  bench.  He  has  an  orimnal 
note  as  to  the  famous  case  of  tne  York  Buildings  Company,  which 
settled  that  a  trustee  cannot  purchase,  even  at  a  public  sale,  the 
subjects  he  himself  exposes  to  auction.  He  gives  references  to 
speeches  of  noble  and  honourable  lords  who  apply  to  it  all  the  ad- 
jectives indicating  laudation  and  importance ;  and  he  adds,  ^^  Messn 
"white  and  Tudor  cite  it  in  their  leading  equity  cases ;  but  Mr  Ross 
omits  it  in  his  similar  work  on  Scotch  Law,  a  circumstance  which  is 
mentioned,  not  as  impeaching  that  most  useful  collection,  but  simplv 
as  showing  that  this  case,  which  has  always  been  regarded  as  a 
ruling  authority  in  England,  is  comparatively  forgotten  in  the  coun- 
try from  whence  it  came"  (vol.  i.,  p.  481). 

Mr  Boss  published  three  admirable  volumes,  but  not  one  of  them 
contained  equity  cases;  and  Mr  McQueen,  before  he  charges  us  all 
with  ignorance,  might  have  taken  the  trouble — even  he  might  have 
done  this — just  to  rise  from  his  easy  chair  and  read  the  titles  of  Mr 
Ross's  volumes.  They  refer  to  the  dry  department  of  Scotch  feudal 
conveyancing,  and  his  plan  did  not  warrant  him  in  printing  the 
"  great  case"  whose  history  Mr  McQueen  so  minutely  traces.  "Mr 
Forsyth,  indeed,"  says  Mr  McQueen,  **  in  his  learned  work  on  the 
Law  of  Trusts  in  Scotland,  gives  somewhat  of  a  legislative  character 
to  the  York  Buildings  Company  v.  Mackenzie,  by  observing  that 
'  it  introduced  a  principle  into  the  Scotch  law  fi'om  that  of  Eng- 
land,'— which  is  all  he  has  to  say  of  it,  and  which  shows  how  little  the 
case  has  been  adverted  to  in  the  Court  of  Session." 

Because  Air  Boss  omitted  what  he  would  have  been  guilty  oi 
bookmaking  had  he  inserted,  the  case  has  been  forgotten  by  the 
whole  profession  in  the  counti}'  from  whence  it  came.  Because  Mr 
Forsyth  mentions  it,  and  states  it  as  the  law  of  Scotland,  in  his  cart 
way,  it  has  been  little  adverted  to  by  the  Court  of  Session.  Mr  Boss 
duly  inserted  the  case  in  his  second  series  when  the  subject  permitted 
it,  and  punished  Mr  McQueen  as  he  deserved. 

Now,  if  Mr  McQueen  is  to  step  out  of  his  province  as  a  reporter 
— as  a  patient  inditer  of  other  men's  ideas — and  insist  on  becoming 
a  historian  of  contemporary  jurisprudence,  we  require  from  him  the 
humble  virtue  of  accuracy ;  we  beseech  him  also  to  believe  that 
there  do  exist  north  of  the  Tweed  (even  though  Mr  McQueen  h^^ 
left  us)  a  few  men  who  have  some  reverence  ror  departed  learning? 
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and  some  appreciation  of  the  value  of  a  great  decision.  Had  he 
read  patiently  before  he  had  written  foolishly,  he  would  have  found 
the  case  many  times  referred  to  in  the  decisions  of  the  Court  of  Ses- 
sion since  the  judgment  was  delivered  in  the  House  of  Lords.  In 
the  law  of  trusts  it  is  the  most  familiar ;  though  its  application  to 
particalar  facts  is  not  always  admitted.^ 

Bnt  our  criticism,  even  though  the  subject  be  so  fertile  a  one  as 
the  labours  of  this  original  reporter,  must  end ; — ^we  write  only  for  Mr 
iM^Queen's  ^ood  and  our  own  happiness.  The  misfortune  attendant 
upon  his  work  is,  that  a  certain  numberof  unhappy  men  must  read  him. 
He  cannot,  like  other  over-facetious  or  over-dull  authors,  be  reserved 
for  a  rainy  day.  He  must  be  studied  as  a  matter  of  dutv ;  and  the 
thraldom  renders  all  the  more  unbearable  the  provocations  we  re- 
ceive. Yet  we  would  have  let  Mr  McQueen  alone,  had  it  not  been 
for  that  last  straw  which  he  put  on  the  uncomplaining  animal,  and 
under  which  it  fell.  He  printed  no  less  than  109  pages  of  evidence, 
reports,  statistics,  and  equally  interesting  reading,  on  the  subject  of 
the  Appellate  Jurisdiction,  every  word  of  which  had  previously  been 
better  reported  in  the  newspapers,  and  in  reference  to  which,  not  one 
reader  in  a  hundred  had  any  other  opinion  than  that  the  mass  was 
rubbish,  and  the  printing  it  a  specimen  of  not  very  creditable 
bookmaking. 

We  cannot,  however,  bid  Mr  M'Queen  farewell,  without  thanking 
him  for  being  the  means  of  compelling  us  once  more  to  renew  ac- 
quaintance with  half-forgotten  decisions ;  and  this  reading  suggests 
other  considerations  than  the  breaking  a  poor  fly  upon  the  wheel. 
Here  is  a  court  which  constitutes  the  last  refuge  of  the  oppressed, 
presided  over  by  men  ignorant  of  the  laws  they  are  caliea  on  to 
administer.  In  the  history  of  the  civilised  world  there  cannot  be 
found  a  more  startling  anomaly  than  this ;  and  the  wonder  is  in- 
creased, by  the  stern  and  fixed  resolve  of  the  Scottish  people,  that 
QDtil  a  better  system  be  established,  the  existing  one  shall  remain. 
The  Chancellor  of  Great  Britain  is  a  man  who,  until  the  hour  of 
his  elevation,  looked  upon  the  law  of  Scotland  with  the  same  interest, 
and  had  of  it  the  same  Knowledge,  as  upon,  and  of,  the  savage  customs 
of  the  wildest  and  most  barbarous  horde  that  roamed  the  desert.  He 
is  elevated  to  command  before  he  has  the  least  accjuaintance  with 
the  laws  be  must  enforce.  A  man  who  never  practised  in  appeals, 
;-who,  up  to  the  day  of  taking  his  seat  on  the  woolsack,  was  only 
in  one  single  case  from  Scotland, — is  authorised  by  the  constitution, 
to  reverse  the  solemn  judgment  of  the  thirteen  sages  who  have  de- 
voted their  lives  to  the  study  of  Scottish  law.  The  very  language 
of  that  law  is  to  him  an  unknown  tongue.  We  know  that  liord 
Chelmsford,  anxious  for  the  best  information,  is  a  careful  student  of 
this  Journal ;  and  we  now  ask  him,  when  he  has  arrived  at  this 
sentence,  to  lay  down  the  book  and  define  a  precei)t  of  clare  constat^ 
---a  resignation  ad  remanentiamy — or  state  the  difierence  between  a 
^  See  Fraser  v.  Hanky  and  Co.,  IStli  Jan.  1847, 9  D.  416. 
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holding  a  me  and  de  me.  Of  course  the  attempt  would  be  as  -vm 
as  to  ask  a  man  to  translate  a  foreign  language  which  he  had  never 
studied,  or  seek  from  a  great  scholar  an  exposition  of  a  different 
science  from  that  which  he  professed. 

We  avow  the  most  unbounded  reverence  for  high  talent,  and 
worship  the  majesty  of  a  great  title.  Yet  it  does  sometimes  excite 
somewhat  more  than  a  smile,  to  find  in  these  reports  passing  obser- 
vations so  grossly  incorrect,  that  they  would  startle  even  the  smallest 
writer^s  clerk  of  the  smallest  writer  in  South  Uist  or  Skye.  Appar- 
ently the  noble  and  learned  lord  had  not  the  least  conception  of  his 
subject,  who  spoke  of  recording  an  advocation  in  the  Court  of  Ses- 
sion (vol.  ii.,  p.  24) ;  and  yet  he  rolls  on,  in  mellifluous  periods, 
as  if  he  were  an  inspired  oracle  rebuking  the  rashness  of  subject 
jurisdictions. 

A  learned  member  of  the  Scotch  bar,  in  a  pamphlet  published  in  1 
the  year  1852,^  has  made  merry  with  the  blunders  of  several  Chan-I 
ceDors.   We  scarcely  think  the  inference  of  unfitness  and  inefficiencjl 
fairly  deducible  from  such  illustrations ;  and  there  is  little  good  in 
brinmng  into  disrepute  a  tribunal  which  has  proved  to  Scotland  one 
of  the  greatest  blessings  conferred  by  the  Union.     Holding  thtf 
opinion  with  the  sincerity  and  conviction  derivable  from  practical  ex- 
perience, it  seems  at  least  of  questionable  policy  to  repay  benefits  bj 
ridicule.     We  must  reap  the  tares  with  tne  oats.    The  preponder- 
ance is  on  the  side  of  benefit ;  and  ingratitude  is  not  yet  among  the 
catalogue  of  virtues. 

A  writer — (a  correspondent) — in  a  recent  number  of  this  Joumd 
has  recorded  it  as  his  opinion,  that  the  House  of  Lords  ought  no 
longer  to  be  the  tribunal  of  appeal,  and  that  the  decision  of  the 
Court  of  Session  should  be  final.  Till  this  inconsiderate  opinioa 
was  published,  it  was  the  general  belief  that  Lord  Aberdeen  stood. 
alone.  The  writer  should,  perhaps,  have  sought  some  other  medium 
than  a  Journal  professing  to  represent  the  opinions  of  Scottish  lawyers 
for  the  circulation  of  a  view  so  opposite  to  theirs.'  From  the  day 
when  the  first  appeal  was  entered  until  now,  we  believe  that  wd 
state  the  all  but  universal  conviction  of  educated  Scotsmen,  that 
the  abolition  of  the  right  of  appeal  would  be  a  national  misfortune^ 
and  justify  a  revolution. 

We  say  this  emphatically,  irrespective  of  the  character  of  par- 
ticular judges  in  Scotland.     Though  they  had  all  the  intellect  and 

^  The  Appellate  Jurisdiction ;  Scotch  Appeals.  Edinbuigb,  A.  and  G.  Kack. 
1851.     A  pamphlet  worthy  of  the  subject  and  the  author. 

'  [The  late  Mr  Lockhart  was  accustomed  to  say,  when  inconsistencies  be- 
tween one  number  of  the  Qu€trterfy  Review  and  another  were  pointed  out  to 
him,  that  he  thought  he  discharged  his  duty  as  editor  sufficientlj»  if  he  pre* 
served  consistency  in  each  number.  We  can  do  no  more.  No  editor  can  con- 
trol an  unruly  corps  of  coUaborateurs,  He  can  only  prevent  an  open  parrel 
by  judicious  silence  as  to  the  authorship ;  and  if  there  be  two  opinions  in  the 
profession,  it  is  only  fair  that  both  should  be  heard. — £d.  J.  J.] 
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fei^ht  of  Blair,  or  Forbes,  or  Moncreiff,  it  woald  not  alter  the 
national  conviction.  In  the  last  century  there  were  causes  leading 
0  that  conclusion,  which  exist  no  more.  Venality  and  corraption, 
-and,  still  more,  sectional  and  party  fury,  polluted  the  stream  of 
Qsdce,  down  to  a  period  within  tne  memory  of  living  men.  The 
dackest  page  in  the  history  of  Scottish  jurisprudence, — not  even  ex- 
iting the  Stuart  times, —  was,  when  Braxfield  trampled  law  and 
astice  under  foot,  in  a  court  where  he  could,  without  the  fear  of 
D  appeal,  give  full  scope  to  the  political  enmities  of  his  day. 
In  oar  times  we  breathe  a  purer  atmosphere,  and  are  fanned  by  a 
esher  breeze.  The  press  and  public  opinion  have  controlled  the 
mrts  of  justice.  If  the  judges  err,  they  do  not  shock  decorum  by 
eir  violence,  or  set  public  opinion  at  defiance.  Over  all  Scotland, 
e  believe  that  neither  personal  feeling,  nor  political  bias,  nor  re* 
pons  difference  influences  the  decision  of  a  single  judge.  The  one 
oti?e  is  to  administer  the  law  impartially,  and  do  justice  as  between 
an  and  man.  But  human  nature  is  fallible,  and  judgments  may 
ekasty,  and  the  mind  is  clearer  at  one  time  than  another.  Passion, 
Mm,  self-love,  indolence,  warp  the  intentions  and  pervert  the  in- 
jects of  the  wisest  and  discreetest  men.  It  is  desirable  to  have 
check ;  and  any  man  acquainted  with  the  Small  Debt  Courts, 
•  the  decisions  oi  the  Court  of  Justiciary,  will  be  the  last  to  de- 
>nnce  the  right  of  appeal. 

Let  us  pass  the  small  game  for  the  time.  The  Small  Debt 
<^rts  may  be  left  to  another  occasion.  The  interests  at  stake 
^re  are  unimportant,  and  their  influence  is  unfelt.  But  the 
Qsticiary  deals  with  our  liberties  and  lives,  and  every  retrograde 
^  which  it  takes  is  a  stab  to  public  liberty. 

According  to  an  uncertain  tradition,  having  its  origin  in  stormy 
^y^  of  the  olden  time,  this  Court  assumed  the  power,  not  merely 
^  declare  and  apply  acknowledged  law,  but  to  declare  a  thing  to 
'  a  crime  whicn  nad  never  been  so  declared  before.  It  must 
"  seen  at  once,  that  the  legislative  as  well  as  the  judidal  power  is 
ere  assamed.  Baron  Hume  states  it  thus : — ^^  It  seems  to  be  held 
j^En^and,  that  no  coort  has  power  to  take  cognizance  of  any  new 
^ence,  although  highly  pernicious,  and  approaching  very  nearly  to 
^hera  which  have  been  prohibited,  until  some  statute  has  declared 
» to  be  a  crime,  and  assigned  a  punishment.  With  us  the  maxim 
^  directly  the  reverse ;  that  our  Supreme  Court  have  an  inherent 
^jer,  as  such,  competently  to  punish  (with  the  exception  of  life 
'"^  limb)  every  act  which  is  obviously  of  a  criminal  nature,  though 
^  oe  Buch  which  in  time  past  has  never  been  the  subject  of  prose- 
^Ijon"  (vol.  i.,  p.  12). 

i^Ue  question  came  to  be  tried  in  the  year  1838»  in  the  case  of 
^"^ard  Greenhuff  (2  Swin.,  p.  2.%),  when  the  majority  of  the 
^W,  among  whom  we  find,  with  deep  r^ret,  the  name  of  Lord 

^Bcpeiff,  affirmed  this  doctrine.    Lord  (Jockbum  stood  alone  in 

*«L.  U.-^o.  XIX.  JOLY  1868.  u  u 
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the  minority ;  and  if  he  had  never  done  another  thing  for  his  coun- 
try, than  deliver  the  speech  he  then  did,  he  would  be  remembered 
80  long  as  constitutional  freedom  is  dear  to  mankind.    One  jud^e, 
no  doubt,  while  asserting  that  this  irresponsible  Court  cau  punisli 
anything  "  arising  from  the  altered  manners  or  increasing  comif^ 
tions  of  the  age,"  thought  he  saved  himself  by  saying,  that  he  and 
his  brethren  "  were  quite  unanimous  in  desiring  that  the  power  of 
the  Court  should  never  be  stretched  beyond  its  proper  limits "   In 
other  words,  it  depends  upon  the  varying  opinions  of  the  seven 
judges  of  the  Court  of  Justiciary,  to  gauge  the  morality  of  the 
times — to  ascertain  where  frivolity  and  levity  end,  and  cormption 
begins — to  determine,  in  short,  without  control  and  without  appeal, 
that  Thomas  Muir  was  a  felon,  for  asserting  the  right  which  » ' 
this  latter  age  we  all  enjoy,     "  No  example,"  said  Lord  Cockbnra, 
"  of  the  occasional  effect  of  this  can  be  more  admonitory,  thaft 
that  which  is  afforded  by  the  case  which  occurred  here  not  veiy 
long  ago,  when  simple  combination  by  workmen  to  raise  wages  wai^ 
for  the  first  time,  made  the  subject  of  indictment  at  common  la^ 
No  case  was  ever  disposed  of  by  any  court  with  greater  delibe* 
tion  ;  and  I  am  not  questioning  the  legality  of  the  result    But  th 
fact  IS,  that  there  being  no  precedent,  or  any  other  direct  and  con- 
clusive authority,  the  relevancy  of  the  charge  was  discussed  aoi 
sustained  solely  on  the  ground  that  the  act  was  criminal,  because  i 
was  dangerous*    There  was  no  other  idea  or  view  taken  of  the  ca*i 
on  the  bench.     Yet  in  the  course  of  a  very  few  vears  it  was  dfr 
termined,  as  deliberatively,  by  Parliament,  that  tnis  was  not  only 
not  dangerous,  but  that  it  might  be  meritorious,  and  was  often  ne* 
cessary ;  and  these  concerts,  instead  of  being  kept  under  the  baBj 
are  now  placed  under  the  positive  protection  of  the  law.    These 
unseemly  discrepancies  between  the  wisdom  of  judges  and  the  wis- 
dom of  senators,  will  always  be  occurring,  where  courts,  instead  flf 
walking  upon  strictly  judicial  principles  or  precedents,  forestall  the 
remedial  superintendence  of  the  Legislature,  by  yielding  to  tta 
temptation  which  good  minds  must  always  feel  to  avert  suppose*! 
public  inexpediency,   or  to  punish  clear    moral   delinquency  bf 
peremptory  visitation  on  their  very  first  appearance." 

Can  there  be  the  least  doubt,  that  if  there  had  been  an  appeal  to 
the  House  of  Lords,  that  judgment  would  have  been  reversed* 
It  is  so  utterly  alien  to  all  the  maxims  of  the  British  constitution^ 
that  it  is  impossible  to  anticipate  any  other  result.  The  precedents 
which  were  said  to  justify  it  could  have  been  outnumbered  a  bun- 
dred-fold  for  the  use  of  torture. 

There  may  have  been  a  period  in  our  history,  when  Parliament? 
were  occasional,  and  their  action  difficult,  during  which  such  a  powef 
in  a  court  of  justice  might  be  a  good.  In  the  sixteenth  and  seven- 
teenth centuries  man's  life  was  full  of  traps  and  pitfalls;  of  hairbreadth 
accidents  by  flood  and  field ;  more  waylaid  by  sudden  and  startfo? 
alarms ;  it  stumbled  upon  danger  unawares ;  the  excesses  of  the 
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passions  and  of  lawless  power  steeped  in  blood  the  very  throne ;  and 
the  people  who  thus  lived  borderers  on  the  savage  state — on  the 
tiues  of  war  and  bitrotry — might  find  in  a  high  and  domineering 
court  a  protection  from  a  worse  oppression.  But  these  days  are 
gone,  never  to  return  ;  and  the  necessity  which  justified  the  judicial 
Qsurpations  of  the  sixteenth  century,  cannot  be  pleaded  in  support 
of  an  invasion  of  constitutional  freedom  in  the  nineteenth.  The 
legal  mind  is  the  slave  of  precedent ;  and  there  will  always  be 
unon^  lawyers  a  certain  number,  ready  to  bow  before  old  authori- 
ties, wholly  irrespective  of  the  men  who  made  them^  the  times  of 
CHitrage  in  which  they  originated,  and  the  character  of  the  judges  to 
whom  we  owe  them.  Such  men  would  preserve  what  they  never 
would  have  originated,  and  revive  what  tliey  would  have  helped  to 
[appose.  It  becomes  us  now  to  bring  the  theory  of  the  law  into 
consistency  with  its  practice.  In  our  courts  of  justice,  the  protec- 
tion of  the  rights  of  men,  in  all  the  complicated  relations  of  society, 
u  exercised  by  the  light  of  conscience  and  the  rules  of  justice.  But 
tbere  may  come  a  time  when  public  opinion  is  feeble,  or  when  it  is 
»Dent)r.  The  sobriety  of  the  judgment-seat  may  be  overthrown ; 
and  a  judge  like  Braxfield  may  condemn  as  a  felon,  the  man  who, 
iQ  the  next  age,  is  glorified  as  a  patriot  and  a  martyr. 

The  judges  by  whom  this  decision  was  pronounced  are  all  gone. 
The  time  has  come  when  the  principle  it  involves  should  be  recon- 
Mered,  and  a  judgment  pronounced  which  will  wipe  away  a  blot 
from  the  law  of  Scotland. 

In  saying  that  the  House  of  Lords  would  have  reversed  this  de- 
^on,  we  draw  our  conclusion  from  the  general  tenor  of  its  practice. 
How  nobly  it  vindicated,  in  the  case  of  0*Connell,  the  privileges  of 
uie  accused  I  how  well  it  asserted,  in  the  Braintree  case,  the  right  to 
Vote,  of  popular  assemblies  I  and  how  sternly  it  guarded  morality 
and  publie  policy  in  the  Bridgewater  case,  when  it  declared  void 
>  condition  attached  bv  Lord  Bridsrewater  to  a  bequest  of  larse 


by  Lord  Bridgewater  to  a  bequest  of  large 


dispose  of  his  estates  entitled  him  to  put 

po^er  of  the  ministers,  for  the  time  being,  to  give  L.70,000  a-year  to 

*  particular  nobleman  as  the  reward  of  his  support : — "  That,"  savs 

*lr  Phillimore,  "  such  a  condition  was  immoral,  and  adverse  to  the 

n;ost  precious  social  interests ;  that  it  was  inconsistent  with  the  dig- 

^^y  and  bdependence  of  the  House  of  Lords,  no  one  who  was  at  all 

acquainted  with  the  political  history  of  the  countn^,  with  its  actual 

^^dition,  or  the  trusts  confided  to  the  House  of  Lords,  in  our  ba- 

.^  government,  could  deny.    Nevertheless,  all  the  common  law 

i^^k%  with  two  exceptions,  and  Lord  Cranworth,  the  Vice-Chan- 

^^1%  held  the  condition  valid ;  and  if  I  wanted  to  illustrate  the 

«lue  of  the  study  of  scientific  jurisdiction,  I  could  find  no  better 

^P»cthan  such  a  decision  (the  arguments  in  favour  of  which  will  not 

'^^^  us  in  the  opinion  of  posterity)  would  supply.     Fortunately  for 
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the  coantry,  there  existed  a  Court  of  Appeal  from  the  dedsion  by 
which  the  will  had  been  upheld ;  and  by  tnat  tribunal,  consisting  of 
lawyers  who  had  turned  their  leisure  to  account, — men  of  sagacious 
and  cultivated  minds,  practical  enough  to  satisfy  the  most  eminent 
aolicitor, — this  decision,  so  humiliating  to  the  whole  English  bar, 
and  fraught  with  so  much  public  danger,  in  favour  of  a  bequest  so 
strongly  marked  with  the  gross  and  inherent  vulgarity  of  the  Saxoo 
race,  was  set  aside.'' 

Appeals  ftt>m  Scotland  had,  of  course,  reference  only  to  dvil  rights; 
and  in  the  decision  of  these,  there  will  be  found,  in  the  long  century 
and  a  half  since  the  Union,  the  same  sagacious  and  enlightened 
spirit.  It  is  true  that  some  of  the  Chancellors  had  not  much  steriiog 
worth,  and  pass  muster  by  virtue  of  a  fictitious  standard ;  bnt  we 
excuse  individual  ine£Bciency  in  the  presence  of  general  merit.  As 
things  go,  and  acknowledging  ourselves  the  creatures  of  the  vnl^- 
est  prejudice,  we  must  caff  it  a  fair  catalogue  of  recognised  notabili- 
ties, though  not  all  of  one  coinage  or  of  standard  metal.  The  ne* 
cessities  (n  a  minister  often  impose  upon  him  hard  conditions ;  and 
we  are  too  much  accustomed  to  this  mixture  of  real  and  reputed 
worth,  to  quarrel  with  a  distribution  not  altogether  free. 

The  Pamphleteer  of  1852  has  dissected  with  merciless  severitr 
the  judicial  qualifications  of  the  successive  Chancellors.  He  files 
in  grim  array  before  us,  Cowper,  and  Harconrt,  and  King,  and 
Bathurst,  and  Wyndford ;  and  to  these  we  will  add  Truro.  He 
thrashes  them  out,  spreads  them  on  the  floor,  gives  the  fan  a  torn 
and  they  are  all  blown  to  the  winds.  But,  on  the  other  side,  theie 
are  Hardwicke,  and  Thurlow,  and  Loughborough,  and  Mansfield 
(though  notaChanceIlor),and  EIdon,and  Lyndhurst,and  BrouglniQ} 
and  Cottenham.  It  is  a  strange  list.  Heaven  and  earth  contend  for 
the  mastery, — amixtureoflearningand  upholstery,  of  titles  andgenius- 
But  apart  from  the  men,  look  at  the  result.  It  was  not  necessair 
for  the  argument  of  the  Pamphleteer  to  pour  obloquy  on  the  insti- 
tution. We  agree  with  him,  that  a  Scotch  lawyer  in  the  House  of 
Lords  would  be  a  national  good.  But  if  we  cannot  get  that, «« 
prefer  the  alternative  of  maintaining  things  as  they  are,  than  a^ 
cepting  as  final  the  judgments  of  any  local  court.  Nothing  c9^ 
more  illustrate  the  fact  that,  on  the  whole,  the  system  has  irorked 
well,  than  the  paucity  of  blunders,  which  all  the  industry  and  learn- 
ing of  the  Pamphleteer  could  not  increase.  The  most  of  these 
errors  were  committed  by  Lord  Wyndford,  who  was  made  Chanceli<>f 
because  he  had  become  unfit  to  preside  over  a  Common  Law  court. 
Admitting  these,  ought  we  not  to  be  grateful  for  such  decisions  a> 
Duntreath,  Ascog,  Home  v.  Bennie,  and  the  long  series  of  juT 
ments  on  entails  by  Lord  Eldon,  and  the  last  great  triumph  of  coiD' 
mon  sense  in  the  recent  reversal  of  the  judgments  of  both  Division^^ 
as  to  the  liabUity  of  a  master  for  injurv  by  one  servant  to  anow^f 
Above  them  all  stand  out  the  two  great  judgments  of  Lord  Brougta"'- 
in  Don  v.  Lippman  and  Warrender, — judgments  which  have  ^' 
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ceived  the  assent  of  jurists  of  all  countries^  and  confer  lustre  not 
merely  on  their  author,  but  on  the  science  of  the  law. 

T]iere  ought  to  be,  and  there  ever  has  been,  an  appointed  check 
for  everjr  power  under  the  sun.  There  is  the  swora  of  Damocles 
for  Louis  Napoleon,  revolution  for  the  constitutional  sovereign, 
mutiny  for  the  chief,  reform  and  the  press  for  the  House  of  Com- 
mons. The  existence  of  the  right  of  appeal,  though  there  may  never 
be  one,  is  enough.  Were  it  abolished,  our  local  courts  would  want 
an  e?er-preient  stimulant  to  duty.  The  fact,  that  what  a  judge  says 
in  any  part  of  Scotland  as  the  ground  of  judgment,  will  be  criticised 
and  assailed  at  the  bar  of  another  tribunal,  and  the  whole  criticism 
recorded  and  published  in  reports  of  authority  for  the  perpetual 
instniction  of  mankind,— is  a  fact  which-^eyery  day  of  a  judge's  ex- 
istence— ^preserves  wakefulness,  ensures  patience,  and  keeps  him  to 
propriety  and  his  duty.  In  Sydney  Smith's  time,  his  description 
was  more  accurate  than  it  is  now,  or  at  least  will  be  in  November, 
when  the  pension  clauses  of  the  Sheriff  Court  Act  come  into  opera- 
tion, and  when  we  hope  to  hear  of  the  voluntary  or  compulsory  re- 
signations of  a  great  number  of  incompetent  local  judges.  ^'  No- 
tiiing,*'  says  Sydney,  ^^  can  be  more  unjust  than  to  speak  of  judges 
as  it  they  were  of  one  standard,  and  one  heart  and  head  pattern. 
The  great  majority  of  judges,  we  have  no  doubt,  are  upright  and 
pure,  but  some  have  been  selected  for  flexible  politics, — some  are 
passionate, — some  are  in  a  hurry, — some  are  violent  Churchmen, — 
some  resemble  ancient  females, — some  have  the  gout, — some  are 
eighty  years  old, — some  are  blind,  deaf,  and  have  lost  the  power  of 
smelling."  Yet  all  the  legislation  of  recent  years  gave  to  these  local 
judges  unreviewable  jurisdiction  over  the  poor.  Who  asked  for  the 
uncalled-for  and  pernicious  abolition  of  the  right  of  appeal  from  the 
sherlflFs  to  the  Circuit  Courts?  A  more  satisfactory  tribunal,  as 
worked  bv  the  later  Justiciary  Judges,  did  not  exist  in  Scotland ; 
and  yet  the  country  awoke  one  morning  in  the  year  1853  to  find  it 
gone.  Who  agitated  for  the  extinction  of  advocations  from  inter- 
locutory judgments  of  the  sheriffs  on  the  grounds  of  law  competent 
before  1853  ?  and  why  allow  api)ealsin  small  debt  cases  under  L.12, 
and  prohibit  them  in  cases  between  L.12  and  L.25  ?  And  no  irrita- 
tion is  more  bitter  than  that  which  the  parties  smart  under  in  conse- 
!uence  of  the  working  of  the  finality  clauses  in  the  Bankruptcy  Act. 
n  the  very  case  in  wnich  it  was  desirable  to  have  the  review  of  a 
supreme  judge  (the  election  of  a  trustee), — the  case  where  local 
prejudices  and  personal  feelings  most  predominate,  is  the  one  selected 
for  carefully  omitting  the  wholesome  control  of  tl.e  Supreme  Court. 
No  one  desired  the  review  of  the  whole  court, — a  private  hearing 
in  the  Bill  Chamber  before  an  impartial  man  was  only  needed. 

We  cannot  close  these  remarks  without  a  word  of  thankfulness  to 
Lord  Cranworth.  For  this  one  act,  he  is  entitled  to  immunity  for 
uiany  sins.  He  has  established  a  precedent  worthy  of  all  praise,  and 
we  beg  him,  when  occasion  offers,  to  follow  it  up. 
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If  you  enter  a  court  of  law  in  Scotland,  and  listen  to  a  debate,  you 
will  in  all  probability  hear  the  argument  uttered  with  great  confi- 
dence, that  ^^  that  plea  is  not  in  the  record/'  and  then  the  counsel 
proceed,  like  a  set  of  pedants  and  grammarians,  to  torture  a  meaning 
out  of  words  which  their  author  never  meant ;  and  the  case  is  lost, 
and  justice  defeated,  and  the  villain  triumphs  through  defect  in 
pleading.  Now,  what  are  ^^  pleas  in  law  f "  They  are  tilings  tagged 
to  a  record  which  contain  the  facts  on  which  judgment  is  to  be  de- 
livered. They  are  of  no  u^e  whatever  to  the  case.  They  are  traps 
to  give  the  losing  side  a  chance.  They  are  strung  together  very 
often  in  a  hurry, — very  often  when  the  head  is  very  hot,  the  feet  veiy 
cold,  the  brain  very  muddy,  at  or  about  two  o'clock  in  the  morning 
when  nature's  sweet  restorer  is  cravinsc  for  its  victim.  It  is  onl? 
when,  on  the  day  of  conflict,  after  the  law  is  studied, — when  the  mind 
is  clear,  the  blood  warm,  and  the  spirits  high, — when  the  collision  of 
opposing  minds  sifts  the  matter  to  the  bottom, — that  the  real  plea  is 
seen.  But  the  opportunity  has  fled.  The  plea  is  not  upon  tne  re- 
cord, and  the  unhappy  suitor  is  ruined. 

Lord  Cranworth  had  to  deal  with  a  case  of  this  kind.  In  the  case 
of  Blaikie  v.  Aberdeen  Railway  Co.  (vol.  i.,  p.  470),  this  plea  was 
put  upon  the  record, .  ^^  Under  the  Companies*  Clauses  Actj  any  snch 
contract  or  agreement  to  which  the  pursuer  Mr  Thomas  Blaikie  was 
a  party,  while  he  remained  adirector  of  the  company,  was  illegal, 
and  cannot  be  enforced." 

The  plea  was  bad  as  laid  on  statute ;  it  was  well-founded  if  it 
had  been  laid  on  common  law.  But  it  was  contended,  that  as 
common  law  was  not  pleaded,  the  Court  could  not  decide  upon  it 
This  objection,  however,  was  scofied  out  of  Court.  ^^  The  object 
of  pleacling,"  said  Lord  Cranworth,  '^  is  to  compel  the  litigant  parties 
to  state  distinctly  the  facts  on  which  their  title  to  relief  rests.  7/ 
this  is  donsj  the  Court  is  hound  to  apply  the  law"  It  is  good  sense 
like  this  which  has  reconciled  the  Scottish  people  to  the  surrender 
of  a  jealous  provincialism,  and  secured  for  the  House  of  Lords  their 
confidence  and  admiration. 

Let  us  get  rid  of  this  vile  pettifogger's  plea  by  the  aid  of  the  Legis- 
lature, seeing  that  it  can  oe  stated  on  statutory  authority.  The 
lamented  judge  whom  we  have  just  lost  had  for  it  a  thorough  scorn. 
Long  ago  he  said — ^^  I  never  saw  the  use  of  pleas  in  law,  and  I 
have  always  thought  them  unnecessary."  ^  And  upon  this  opinion 
he  consistently  acted  as  a  judge.  The  time  has  come  for  freeing 
us  from  the  mockerv,  delusion,  and  snare,  which  puts  an  enor- 
mous power  into  the  hands  of  a  judge — to  let  in  a  plea  for  nothings 
or  a  guinea,  or  all  the  costs,  or  not  at  all,  according  to  the  whim 
of  the  hour.  Let  us  understand,  too,  once  for  au,  if  this  be  a 
plea  in  law — ^^  In  the  circumstances  condescended  on,  the  pur- 
suer is  entitled  to  decree,"  or  **  the  defender  is  entitled  to  ab- 
solvitor."    If  it  be — and  eveiy  summons  comes  into  Court  with 

^  1st  Rep.  Law  Com.,  App.  p.  86,  Ans.  31. 
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none  other — a  pleader  would  deserve  a  briefless  existence  for  ever- 
more, who  appended  to  his  pleadings  a  second  plea.  If  this  be  one, 
it  covers  all  Erskine  and  tne  Dictionary,  the  whole  body  of  the 
statutes,  and  all  the  laws  of  ethics. 

We  have  left  ourselves  scarcely  any  space  to  speak  of  the  valu- 
able labours  of  Mr  Pa  ton.  With  most  laborious  industry,  he  has 
prepared  and  published  the  decisions  of  the  House  of  Lords  for 
nearly  a  century.  He  has  collected  from  all  quarters  the  manu- 
script notes  of  the  opinions  delivered  in  the  appellate  tribunal,  and 
has  also  printed  the  unreported  judgments  of  the  judges  of  the  Court 
of  Session,  which  were  scattered  over  hundreds  of  session  papers, 
and  which,  to  the  profession,  were  altogether  unknown.  A  more 
valuable  contribution  has  not  been  made  to  the  law  of  Scotland  for 
many  years ;  and,  reserving  for  some  future  occasion,  a  more  de- 
tailed notice  of  Mr  Paton's  labours,  we  can  now  only  give  expres- 
sion to  the  general  feeling,  that  he  has  done  to  the  profession  of  the 
law  a  great  service. 

Mr  Paton  has  also  published  a  handy  and  portable  treatise  on 
the  Practice  in  Appeals,  which  we  have  no  doubt  will  be  found  useful 
and  convenient.  It  supplies  the  practical  information  which  is 
awanting  in  Mr  McQueen's  treatise  on  the  Appellate  Jurisdiction. 


TITLES  TO  LAND  BILL. 


The  Bill  introduced  by  the  Lord  Advocate  to  simplify  the  forms 
and  diminish  the  expense  of  completing  Titles  to  Land  in  Scotland, 
is  so  important,  that,  before  proceeding  to  make  such  remarks  as 
occur  to  us  upon  the  clauses,  we  subjoin  it  in  extenso, 

Preamhle Whereas  it  is  expedient  to  aimplify  the  Forms  and  diminish  the 

Expense  of  completing  Titles  to  Land  in  Scotland :  be  it  enacted  by  the  Queen's 
moBt  Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritaal  and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  Authority  of  the  same,  as  follows : — 

I.  ImtrumeniB  of  Sastne  no  longer  neeenatyy  hut  Conveyances  may  he  recorded 
inttead, — ^That,  from  and  after  the  passing  of  this  Act,,  it  shall  not  be  necessary 
to  expede  an  Instrument  of  Sasine  on  any  Conveyance  for  the  Purpose  of  com- 
pleting a  Title  to  the  Lands  conveyed,  but  it  shall  be  competent  and  sufficient, 
instead  of  expeding  and  recording  such  Instrument  of  Sasine,  to  record  the  Con- 
veyance itself  in  the  Register  of  Sasines  applicable  to  the  Lands  therein  con- 
tained ;  and  the  Conveyance,  being  so  recorded  in  the  Lifetime  of  the  Person  or 
Persons  in  whose  favour  it  is  made  or  granted,  shall  vest  in  him  or  them  a 
Heal  Right  in  the  Lands  therein  contained,  and  shall  operate  as  fully  and  effeo- 
tnally,  and  have  the  same  legal  Force  and  Effect  in  all  respects  as  if  the  Con- 
veyance so  recorded  had  been  followed  by  an  Instrument  of  Sasine  duly  expede 
^d  recorded  at  the  Date  of  recording  the  said  Conveyance,  according  to  the 
present  Law  and  Practice,  provided  that  the  Conveyance  so  recorded  shall 
operate  as  aforesaid  only  in  /avour  of  the  Person  or  Persons  by  or  on  whose 
Behalf  it  is  presented  for  Registration. 

II.  Not  necessary  to  record  the  whole  Conveyance. — In  all  Cases  where  a  Con- 
veyance of  Lands  shall  be  contained  in  a  Deed  granted  for  special  Uses  and 
f  nrposes,  such  as  a  Marriage  Contract,  Deed  of  Trust,  or  Deed  of  Settlement^ 
H  shall  not  be  necessary  to  record  the  whole  of  such  Deed,  but  it  shall  be  suffi* 
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dent  to  ezpede  and  record  a  Notarial  Instrument  setting  forth  genenlly  the 
Nature  of  the  Deed,  and  containing  at  length  those  Portions  of  the  Deed  by 
which  the  Lands  are  conveyed,  bv  which  Real  Burdens,  Conditions,  or  limitft- 
tions  are  imposed  and  by  which  the  Nature  of  the  Tenure  is  specified,  or  a  Red- 
dendo stipulated  ;  and  in  all  Cases  where  a  Deed  conveys  aifferent  Lands  to 
the  same  Person,  or  different  Lands  to  different  Persons  respectively,  or  where 
it  conveys  Lands  in  favour  of  one  Party  in  Liferent  and  another  in  Fee,  or  in 
favour  of  more  Parties  than  One,  either  pro  indiviso  or  in  trust,  it  shall  not  be 
necessary  for  the  Completion  of  the  Title  of  One  or  more  of  such  Persons  t4) 
record  the  whole  of  such  Deed,  but  it  shall  be  competent  to  expede  and  record 
a  Notarial  Instrument  settinor  forth  generally  the  Nature  of  the  Deed,  and  cos- 
taining  at  length  the  Part  or  Parts  of  the  Deed  by  which  the  particular  Lands  are 
conveyed  in  which  a  Real  Right  is  desired  to  be  completed,  and  which  spedfiea 
the  Nature  and  Extent  of  the  Right  and  Interest  of  tne  Party  in  whose  Fatov 
the  Instrument  is  expede,  with  the  Real  Burdens,  Conditions,  and  Limitatioss, 
if  any,  the  Nature  of  the  Tenure,  and  the  Reddendo  ;  and  such  Notarial  In- 
strument shall  be  in  or  as  nearly  as  may  be  in  the  Form  of  Schedule  (A.)  here- 
to annexed. 

III.  Imtrumeiits  of  Resignation  ad  remanetuiam  no  longer  neceasaryt  hU  C<»- 
v^ances  in  favour  of  Superior  may  be  recorded  instead. — It  shall  not  be  neoe^ 
sary  to  expede  and  record  an  Instrument  of  Resignation  ad  remanentiam  oo 
any  Procuratory  of  Resignation  ad  remanentiam,  or  on  any  Conveyance  con- 
taining a  Clause  of  Resignation  ad  remanentiam,  but  it  shall  be  sufficient  t« 
record  in  the  appropriate  Register  of  Sasines  any  Procuratory  or  Conveyuct 
or  a  Notarial  Instrument  of  Part  thereof,  as  herein-before  provided  ;  and  sudi 
Procuratory  or  Conveyance  or  such  Notarial  Instrument  being  so  recorded  shAll 
have  the  same  Effect  as  if  an  Instrument  of  Resignation  ad  remanentiam  bad 
been  expede  on  such  Procuratory  or  Conveyance,  and  had  been  recorded  in  the 
Register  of  Sasines,  according  to  the  present  Law  and  Practice. 

IV.  Certain  Clauses  no  longer  viecetsary  in  Cc/nvtyanoes. — It  shall  sot  be  ne> 
cessary  to  insert  in  any  Conveyance  a  Clause  of  obligation  to  infeft,  or  a  Pit- 
cept  or  Warrant  for  infeftment :  And  all  Conveyances  shall  be  held  to  import 
a  double  Manner  of  holding,  unless  otherwise  specially  expressed ;  and  i 
Clause  of  Resignation  in  any  Conveyance  shall  be  held  to  import  a  Reagnatic« 
in  favorem  only,  unless  specially  expressed  to  be  a  Resignation  ad  remanentiaiD 

V.  Crown  Confirmations  on  Deeds  confirmed. — Where  Lands  are  held  of  the 
Crown  or  Prince  and  Steward  of  Scotland,  and  a  Confirmation  of  any  Deed  ^ 
Instrument  recorded  as  aforesaid,  comprehending  such  Lands,  shall  be  desind. 
it  shall  be  competent  to  apply  to  the  Presenter  of  Signatures  for  a  Confirmatka 
to  be  written  on  the  Deed  or  Instrument,  instead  of  a  Confirmation  by  Charter. 
and  such  Application  shall  be  made  in  the  same  Manner  in  all  respects  as  whet 
a  Charter  of  Confirmation  is  now  applied  for ;  and  on  the  Presenter  of  Sigitf' 
tures  bein^  satisfied  that  the  Party  applying  would  be  entitled  to  a  Charter  «^ 
Confirmation,  he  shall  direct  a  Confirmation  in  the  Form  of  Schedule  (B.)  ^ 
be  written  on  the  Deed  or  Instrument  desired  to  be  confirmed  ;  and  such  Con- 
firmation shall  be  signed  by  the  Presenter  of  Signatures,  and  the  Amount  d 
the  Fees  exigible  in  the  Oflfice  of  the  Presenter  of  Signatures,  and  also  <i 
the  Duties  and  Casualties  payable  in  Exchequer  on  account  of  the  Iiaod^ 
contained  in  the  Deed  or  Instrument  confirmed,  shall  be  marked  on  tk 
Deed  or  Instrument  confirmed,  and  certified  by  the  Signatures  of  the  Aodito' 
of  Exchequer  and  of  the  Presenter  of  Signatures ;  and  on  Payment  of  flo^ 
Fees,  Duties,  and  Casualties  being  made,  the  Deed  or  Instrument  so  ^ 
firmed  shall  be  officially  transmitted  to  the  Director  of  Chancery,  who,  or  bis 
Deputy  or  Substitute,  shall  enter  or  cause  to  be  entered  in  a  Book  to  be  kep^ 
for  the  Purpose,  and  intituled  "  The  Register  of  Confirmations,''  the  leadio^ 
Name  or  Names  of  the  Lands  comprehended  in  the  Deed  or  InstmmeDt  cos- 
firmed,  and  the  Name  of  the  Party  in  whose  Favour  the  Coafinnation  '^ 
granted,  and  the  Date  of  the  Confirmation,  and  alto  the  Name  of  the  last  es- 
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end  Vtan],  and  tbe  Date  of  hia  Entry,  and  the  Deed  or  Instniinent  so  con- 
irmed  shall  thereafter  be  delivered  to  the  Party  applying  for  Confinnatton»  or 
is  Agent ;  and  the  Deed  or  Instrument  so  confirmed  ehall  in  all  respects  be  as 
ffectoal  as  if  a  Charter  of  Confirmation  of  the  Lands  had  been  duly  expede  ac- 
ordio^  to  the  present  Law  and  Practice,  and  shall  be  held  to  confirm  the  whole 
<rior  Deeds  and  Instruments  necessary  to  be  confirmed,  in  order  to  complete 
b«  iDvestitore  of  the  Party  obtaining  the  Confirmation. 

yi.  Ccnfermation  by  Sybject  Superiors  an  the  Deed  confirmed, — In  all  Cases  in 
bich  a  Confirmation  by  a  Subject  Superior  of  any  Deed  or  Instrument  so  re- 
nted shall  be  desired,  it  shall  be  competent  for  the  Superior  to  confirm  such 
eed  or  Instrument  by  a  Writing  upon  the  Deed  or  Instrument  in  the  Form  and 
-  nearly  as  may  be  in  the  Terms  of  Schedule  (C.)  hereto  annexed,  and  the 
a&fimiation  so  written  shall  be  to  all  Intents  and  Purposes  as  efiectual  as  if  a 
^er  of  Confirmation  had  been  granted  in  the  usual  Form  according  to  the 
esent  Iaw  and  Practice,  and  the  Superior  shall  be  bound  so  to  confirm  such 
)ed  or  Instrument,  if  required  so  to  do :  Provided  always,  that  the  Party  re- 
iiring  such  Confirmation  shall  produce  to  the  Superior  the  last  Charter,  Pre* 
ptt  or  Writ  of  Acknowledgment  of  the  Lands  contained  in  the  Deed  or  In- 
mmeot  desired  to  be  confirmed,  and  shall  also  at  the  same  time  pay  or  tender 
'tbe  Superior  such  Duties  or  Casualties  as  he  may  be  entitled  to  demand  ; 
si  the  Confirmation,  written  upon  any  Deed  or  Instrument  so  recorded,  shall 
•hdd  to  confirm  and  shall  to  all  Intents  and  Purposes  operate  as  a  Confinna- 
M  of  the  whole  prior  Deeds  and  Instruments  necessary  to  be  confirmed  in 
Nier  to  complete  the  Investiture  of  the  Party  obtaining  the  Confirmation  in 
It  Lands  contained  in  the  Deed  or  Instrument  so  confirmed. 
^11.  Writt  of  Acknowledgment  infawmr  of  Heirs, — In  all  Cases  where,  ae- 
flying  to  the  present  Law  and  Practice,  Precepts  fi-om  Chancery  or  Precepts 
Clare  constat  are  in  use  to  be  granted,  it  shall  be  competent  and  sufficient  to 
Ut  a  Writ  of  Acknowledgment  in  the  Form  and  as  nearly  as  may  be  in  the 
^8  set  forth  in  Schedule  (D.)  hereto  annexed,  where  the  Lands  are  held  of 
«  Crown  or  Prince  and  Steward  of  Scotland,  and  in  the  Form  and  as  nearly 
iiisy  be  in  the  Terms  set  forth  in  schedule  (E.^  hereto  annexed,  where  the 
uids  are  held  of  a  Subject  Superior,  and  to  recora  such  Writ  of  Acknowledg- 
^t  in  the  appropriate  Begister  of  Sasines ;  and  such  Writ  being  so  recorded 
^1  in  all  respects  have  the  same  Effect  as  if  Sasine  had  been  taken  on  a  Pre- 
pt  by  the  Superior,  and  an  Instrument  of  Sasine  had  been  duly  recorded  ac* 
'^g  to  the  present  Law  and  Practice ;  and  all  such  Writs  of  Acknowledg- 
^t  may  be  recorded  in  the  appropriate  Register  of  Sasines  at  any  Time 
jnng  the  Lifetime  of  the  Grantee,  and  Superiors  shall  be  bound  to  grant  such 
iits  of  Acknowledgment,  if  required  by  the  Heir  so  to  do  :  Provided  alwavs, 
ftt  the  Heir  shall  produce  the  last  Charter,  Precept,  or  Writ  of  Acknowledge 
tnt  applicable  to  toe  Lands  in  which  his  Ancestor  died  vest,  and  shall  also  at 
e  same  Time  pay  or  tender  to  the  Superior  such  Duties  or  Casualties  as  he 
^y  be  entitled  to  demand  ;  and  where  the  Lands  are  held  of  the  Crown  or  of 
^Prince  and  Steward  of  Scotland,  or  where  the  Heir  is  required  by  the  Su- 
-nor  80  to  do,  he  shall  also  produce  a  Decree  of  General  or  of  Special  Service 
^blighing  his  Right  to  succeed  to  the  Lands  ;  and  where  the  Lands  are  held 
^  the  Crown  or  Prince  and  Steward  of  Scotland,  the  Application  for  such 
I'it  of  Acknowledgment  shall  be  made  in  the  same  Manner  in  all  respects  as 
^^  a  Precept  from  Chancery  irnow  applied  for,  and  such  Writ  of  acknow. 
"^ent  shall  be  recorded  as  Precepts  are  now  in  use  to  be  recorded, 
^ni.  Notarial  Instrument  by  a  general  Disponee, — ^In  all  Cases  where  a 
^jty  vested  with  a  Real  Ri^ht  in  any  Lands  shall  grant  a  general  Disposition 

hi8  I^nds,  without  specifymg  the  Liands  particularly,  and  whether  such  Die- 
^itioQ  shall  be  by  Deed  mortis  causa  or  inter  vivos,  it  shall  be  competent  to 
^^  DisDonee  under  such  Disposition,  or  to  any  other  Party  who  shall  have 
^qmred  Right  to  such  Disposition  by  Service,  Assignation,  Adjudication,  or 
'^^rwiae,  instead  of  obtaining  a  Decree  of  Adjudication  in  Implement  against 
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the  Oranter  of  ■midi  DispoBitioB  or  hie  Heir,  to  cxpede  t  Kotaiul  Inctrament 
in  the  Form  and  as  aearlj  as  may  be  in  the  Terms  set  forth  in  8chediile  (F.) 
hereanto  annexed  ;  and  on  such  general  Disposition  along  with  sach  Notaml 
Instrument  being  duly  reeorded  in  the  appropriate  Register  of  8asme6»  such 
general  Dispones  or  snch  other  Partv  acquiring  Right  as  aforesaid  shall  be  beld 
to  be  Tested  with  a  Real  Right  in  the  liknds  specified  in  such  Notarial  Instn- 
ment,  as  if  a  Title  had  been  completed  by  Adjudication  in  Implemeot  scooi^V 
iag  to  the  present  Law  and  Practice:   Provided  always,  that  vhere  such 
Notarial  Instrument  shall  be  expede  by  a  Party  other  than  the  original  Dis- 
ponee  under  such  Disposition,  the  Notarial  Instrument  shall  set  forth  the  Title 
or  Series  of  Titles  by  which  the  Party  in  whose  Favour  the  Instrument  is  cx- 
pede acquired  Right  to  such  general  Disposition. 

IX.  Aisignaiion  to  an  unrecorded  Convtyance, — ^It  shall  be  competent  to  toy 
Party,  in  right  of  an  unrecorded  Conveyance,  to  assign  the  Conveyance  in  tl» 
Form  and  as  nearly  as  may  be  in  the  Terms  of  Schedule  (G.),  No.  1,  and  to 
record  the  Assignation  or  Assignations,  in  the  event  of  there  being  sucoeasire 
Assignations,  along  with  the  Conveyance  itself,  in  the  appropriate  Register  d 
Sasines,  and  it  shall  be  competent  to  write  such  Assignation  or  Asugnations  on 
the  Conveyance  itself  in  the  Form  and  as  nearly  as  may  be  in  the  Terms  of  the 
said  Schedule  (G.),  No.  2  ;  and  on  the  Ccmveyance,  along  with  the  Asagnatiofi 
or  Assignations,  separate  from  or  written  upon  the  Conveyance,  being  so  r^ 
corded,  such  Party  shall  be  held  to  be  vested  with  a  Real  Right  in  the  Laodi 
comprehended  in  the  Conveyance,  as  if  the  Conveyance  had  been  granted  a 
favour  of  himself,  and  recorded  in  the  Manner  herein-before  provided. 

X.  Notarial  Inetrument  by  a  Party  acquiring  Right  to  an  unrecorded  €$»- 
ve^nce. — In  all  Cases  where  any  Party  shall  fc^ve  acquired  Right  by  General 
Disposition^  Service,  Assignation,  Adjudication,  or  otherwise,  to  an  nnre^ 
corded  Conveyance,  hereby  authorised  to  be  recorded  in  the  Register  « 
Sasines,  and  which  shall  have  been  granted  in  favour  of  another  Person,  m 
which  is  in  its  Nature  legally  transmissible,  it  shall  be  competent  to  sncb 
Party  to  expede  a  Notarial  Instrument  in  the  Form  and  as  nearly  as  may  be 
in  the  Terms  of  Schedule  (H.),  setting  forth  the  Title  or  Series  of  Titles  b; 
whidi  he  acauired  Right  to  the  Conveyance,  and  to  record  the  Conveyance 
along  with  the  Notarial  Instrument  in  the  appropriate  Register  of  Sasines,  or 
where  it  is  not  desired  to  record  the  whole  of  the  Conveyance,  as  heiein-befon 
provided,  it  shall  be  competent  to  expede  a  Notaiial  Instrument  in  the  Fom 
and  as  nearly  as  may  be  m  the  Terms  of  the  said  Schedule  (A. ),  setting  fortj 
generallv  the  Nature  of  the  Deed,  and  containing  at  length  those  Portions  d 
the  Deed  by  which  the  Lands  comprehended  in  Uie  Conveyance  are  conreM 
by  which  Real  Burdens,  Conditions,  or  Limitations  are  imposed,  and  by  whic^ 
the  Nature  of  the  Tenure  ia  specified,  and  a  Reddendo  stipulated ;  and  also 
setting  forth  the  Title  or  Series  of  Titles  by  which  the  Party  acquired  Bigs^ 
to  the  Conveyance,  and  to  record  such  Notarial  Instrument  in  the  appropn^^ 
Register  of  Sasines  ;  and  on  the  Conveyance,  along  with  such  Notarial  iDstro* 
ment  in  the  Form  of  the  said  Schedule  (H.),  or  on  such  Notarial  Instnunei^^ j^^ 
the  Form  of  the  said  Schedule  (A.),  being  so  recorded,  such  Party  shall  be 
held  to  be  vested  with  a  Real  Right  in  the  Lands  comprehended  in  snch  Cos* 
veyance,  as  if  the  Conveyance  had  been  granted  in  &vour  of  himself»  an^  ^ 
corded  in  Manner  herein-before  provided. 

XI.  Particular  Deecription  o/  Land*  contained  in  prior  reoorded  Ik^J^ 
be  referred  to, — In  all  Cases  where  Lands  have  been  particularly  deecribed  ii> 
an^  prior  Conveyance  or  Notarial  Instrument,  duly  recorded  in  the  apP'^ 
pnate  Re^^ster  of  Sasines,  or  in  any  prior  Instrument  of  Sasineso  recorded,  >» 
shall  not  be  necessary,  in  any  subsequent  Conveyance  or  Instrument  of  St^ 
or  Notarial  Instrument,  to  repeat  the  particular  Description  of  the  Unds » 
length,  but  it  shall  be  sufficient  to  refer  to  the  particular  Description  contaioed 
in  such  prior  Conveyance  or  Notarial  Instrument,  or  Instrument  of  Sssioe  f 
recorded,  in  the  Terms  or  as  nearly  as  may  be  in  the  Terms  set  forto  » 
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che<fiile  (I)  h&reto  annexed ;  and  the  Reference  so  made  shall  be  held  to  be 
loiTsIent  to  the  full  Insertion  of  the  particular  Description  contained  In  such 
ior  Con?eyanee  or  Instrument  of  Sasine  or  Notarial  Instmment  so  recorded, 
)d  shall  have  the  same  Bffect  as  if  the  particular  Description  had  been  in- 
ffted  exactly  as  it  is  set  forth  in  such  prior  Oonreyanoe  or  Instrument  of 
Mine  or  Notarial  Instrument. 

XII.  VnriauB  Lands  conveyed  fy  ike  same  Deed  may  be  eomvrehended  under 
"n^  general  Name, — In  all  Gases  where  Two  or  more  Parcels  of  Lands  held 
Oder  the  same  Superior  are  comprehended  in  the  same  OonTeyance,  it  shall 
!  eompetent  to  insert  a  Clause  in  such  Conveyance  declaring  that  the  whole 
lads  conveyed,  and  therein  particularly  described,  shall  be  designed  and 
lown  in  futnre  by  One  general  Name  to  be  therein  specified ;  and  on  such 
mveyance  containing  such  Clause  being  duly  recorded  in  the  General  Register 
Sssines,  it  shall  be  competent  in  all  subsequent  Conveyances,  Instruments  of 
sine,  and  Notarial  Instruments  to  use  the  general  Name  specified  in  such 
ftQse  as  the  general  Name  of  the  several  Lands  declared  by  such  Clause  to  be 
mprehended  nnder  it,  and  a  Conveyance  of  such  several  Lands  under  the 
neral  Name  so  specified  shall  be  as  efiectual  in  all  respects  as  if  the  Convey- 
Ke  contained  a  particular  Description  of  each  Parcel  of  such  Lands  :  Pro- 
M  always,  that  Reference  be  made  in  such  Conveyances  and  Instruments 
*8asine  and  Notarial  Instruments  to  a  prior  recorded  Conveyance  or  Instm- 
j^t  of  Sasine  in  which  such^  Clause  and  Description  are  contained  ;  provided 
"^  that  it  shall  not  be  necessary  in  such  Clause  to  comprehend  under  One 
jBeral  Name  the  whole  Lands  contained  in  the  Conveyance  in  which  such 
l^ose  is  inserted,  but  that  it  shall  be  competent  to  comprehend  certain  Lands 
^r  One  general  Name,  and  certain  other  Lands  under  another  general  Name, 
^ng  clearly  specified  what  Lands  are  comprehended  under  each  general 
'^^  ;  and  such  Clause  of  Reference  shall  be  in  the  Terms  or  as  nearly  as  may 

>  m  the  Terms  set  forth  in  Schedule  (K.)  hereto  annexed. 

A  III.  DeHmatione  m  BniaUs  mc^  he  referred  to, — In  all  Cases  where  Lands 
'^  or  shall  hereafter  be  held  under  a  Deed  of  Entail  it  shall  not  be  necessary 
'  ^peat  the  Destination  contained  in  such  Entail  at  length  in  the  Convey- 
^^  Instruments  of  Sasine,  or  Notarial  Instruments  necessary  to  transmit, 
^>>*,  or  complete  a  Title  under  such  Entail,  but  it  shall  be  sufficient  to  refer 

>  the  Destination  as  set  forth  at  full  Length  in  the  Deed  of  Entail  recorded  in 
^Register  of  Tailzies,  if  the  same  shall  have  been  so  recorded,  or  as  set 
^b  at  fall  Length  in  any  Conveyance,  Instrument  of  Sasine,  or  Notarial 
tetniment  duly  recorded  in  the  appropriate  Register  of  Sasines  forming  Part 
Uhe  Pk^ogress  of  Title  Deeds  of  the  Lands  comprehended  under  the  said  En- 
P  '  such  Reference  being  made  in  the  Terms  or  as  nearly  as  may  be  in  the 
«mi8  set  forth  in  Schedule  (L.)  hereto  annexed ;  and  the  Reference  so  made 
^^ch  Destination  shall  be  equivalent  to  the  full  Insertion  thereof,  and  shall 
^}  "^f^iits  and  in  all  Questions  whatever  have  the  same  legal  Eflect  as  if  the 
j^stination  in  the  recorded  Deed  or  Instrument  referred  to  had  been  inserted 
j  ^^y  notwithstanding  any  Law  or  Practice  to  the  contrary,  or  any  In- 
to  p  ^  to  the  contrary  contained  in  such  Deed  of  Entail,  and  notwithstanding 
p  y  Enactments  or  Provisions  to  the  contrary  contained  in  any  Act  or  Acts  <rf 
li^  .  ^*  now  in  force,  all  which  are  hereby  repealed,  so  far  as  inconsistent 
^iirewith,  but  no  farther  ;  and  in  all  Cases  where  a  Deed  of  Entail  contains  an 
ii  ^^  ^'*i"se  authorising  Registration  of  the  Deed  in  the  Register  of  Tailzies 
con*  ^^^  ^  necessary  to  insert  Clauses  of  Prohibition  against  Alienationi 
j^  ntftcting  Debt,  and  altering  the  Order  of  Succession,  but  such  Chiuse  of 
j^?*JJ*tion  shall  have  in  every  respect  the  same  Operation  and  Effect  as  if 
and  P  '^•*'  of  Prohibition  had  been  inserted  according  to  the  present  Law 

^l^t^ice,  and  duly  fenced  with  irritant  and  resolutive  Clauses. 
Con       ^^^^^^^  y  Oonv^aneee  in  the  Register  of  Sasines  authorised. — All 
the  D^^V'^^  *"^  Notarial  Instruments  hereby  authorised  to  be  recorded  in 
'^^gister  of  Sasines  may  be  recorded  therein  at  any  Time  in  the  same  Man- 
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ner  as  InstnimenU  of  Sasine  are  therein  recorded,  and  the  Keepers  of  sacb 
Register  are  hereby  authorised  and  required  to  record  the  same  accordingly, 
and  all  such  Conveyances  and  Instruments  shall  in  Competition  be  prefeTable 
according  to  the  Date  of  the  Registration  thereof;  and  the  Certificate  of  Regis- 
tration on  such  Conveyance  shall  specify  the  Party  by  or  on  behalf  of  whom 
it  was  presented  for  Registration ;  and  Extracts  of  all  such  Conveyances  tod 
Instruments  so  recorded  shall  make  faith  in  all  Cases  in  like  Manner  as  the 
recorded  Conveyances  and  Instruments  themselves,  except  wiiere  any  such  Cob- 
veyance  or  Instrument  so  recorded  shall  be  offered  to  be  im proven. 

XV.  Pregent  Forms  of  Conv^ances  may  be  used, — Nothing  contained  in 
this  Act  shall  prevent  the  Constitution,  Transmission,  or  Completion  of  Land 
Rights  by  the  Forms  in  use  prior  to  the  passing  of  this  Act. 

XVI.  Mode  of  completing  Title  by  a  Judicial  Fador.^ln  all  Cases  where  s 
Judicial  Factor  or  other  Judicial  Manager  shall  be  authorised  to  complete  • 
Title  to  any  Lands,  it  shall  be  competent  for  him  to  expede  a  Notarial  Instru- 
ment setting  forth  his  Appointment,  and  the  Warrant  granted  for  completing 
such  Title,  and  specifying  the  Lands  to  which  such  Title  is  to  be  completed,  and 
the  Title  by  which  such  Lands  are  at  the  Time  held,  in  the  Form  and  as  nearly 
as  may  be  in  the  Terms  of  Schedule  (M.)  hereto  annexed,  and  to  record  such 
Notarial  Instrument  in  the  appropriate  Register  of  Sasines ;  and  on  snch 
Notarial  Instrument  being  so  recorded  such  Judicial  Factor  or  Manager  shall 
be  held  to  be  vested  with  a  Real  Right  in  the  Lands  specified  in  such  Notarial 
Instrument,  to  the  same  Effect  in  all  respects  as  if  a  Title  had  been  completed 
in  his  Person  with  a  double  Manner  of  holding  according  to  the  existing  Law 
and  Practice. 

XVI  I.  Mode  of  completing  Title  by  a  Trtutee  in  Seqtteetratian. — It  shall  be 
competent  to  a  Trustee  on  a  sequestrated  Estate,  in  order  to  complete  a  Title  to 
the  Lands  belonging  to  the  Bankrupt,  to  expede  a  Notarial  Instrument  setting 
forth  the  Act  and  Warrant  of  Confirmation  in  his  Favour,  and  specifying  the  V 
Lands  belonging  to  the  Bankrupt  to  which  a  Title  is  to  be  completed,  and  the  i 
Title  by  which  such  Lands  are  hdd  by  the  Bankrupt,  in  the  Form  and  as  neariy  I 
as  may  be  in  the  Terms  set  forth  in  Schedule  (N.)  hereto  annexed,  and  to  recoiil 
such  Notarial  Instrument  in  the  appropriate  Register  of  Sasines,  and  on  such 
Notarial  Instrument  being  so  recorded  such  Trustee  shall  be  held  to  be  vested 
with  a  Real  Right  in  the  Lands  specified  in  such  Notarial  Instrument,  to  the 
same  Effect  in  all  respects  as  if  a  Title  had  been  completed  in  his  Person  with 
a  double  Manner  of  holding  according  to  the  existing  I^aw  and  Practice. 

XVIII.  Mode  of  relinquithing  Superiorities. — In  order  to  facilitate  the  extin- 
guishing of  Midsuperiorities  not  defeasible  bj  the  Vassal  it  shall  be  competent 
to  any  Subject  Superior,  whether  himself  entered  with  his  Superior  or  not,  t4 
relinquish  his  Right  of  Superiority  in  favour  of  his  immediate  Vassal,  by  grant-  l 
ing  a  Deed  of  Relinquishment  in  the  Form  and  as  nearly  as  may  be  in  the 
Terms  of  Schedule  (0.)  hereto  annexed  ;  and  on  such  Deed  of  Relinquishmeot 
being  accepted  by  the  Vassal  by  an  Acceptance  written  on  such  Deed  in  the 
Terms  set  forth  in  the  Schedule  (P.)  hereto  annexed,  and  being  followed  by  * 
Writ  of  Investiture  by  the  Oversuperior  as  herein-after  provided,  alao  written 
upon  such  Deed  of  Relinquishment,  and  on  Buch  Deed  wiUi  the  Acceptance  and 
Writ  of  Investiture  written  thereon  being  thereafter  recorded  in  the  appropriate 
Register  of  Sasines,  the  Superiority  so  relinquished  shall  be  held  to  be  extin- 
guished, and  the  Vassal  and  his  Successors  in  the  Lands  shall  hold  the  same  as 
immediate  Vassals  of  the  Oversuperior  by  the  Tenure  and  for  the  Reddendo  by 
and  for  which  such  relinquished  Superiority  was  held,  and  the  Vassal  and  fai$ 
foresaids  shall  be  entitled  to  apply  ror  an  Entry  to  such  Oversuperior  accord- 
inglv  as  his  immediate  Superior ;  and  such  Relinquishment  by  a  Superior  wbo 
shall  not  have  completed  his  Title  to  the  Superiority  relinquished  shall  nut 
infer  a  passive  Representation  on  his  Part,  nor  any  Liability  for  the  Debts  ot' 
the  Person  last  infeft  therein,  beyond  the  Price,  if  any,  which  be  may  receive 
for  such  Relinquishment. 
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XIX.  TnvetHiure  by  Oversuperior. — On  the  Application  of  the  Vassal  in  the 
relinquished  Snperiority,  and  on  Production  by  him  of  such  Deed  of  Relinquish- 
ment, and  Acceptance  thereof,  and  on  his  paying  or  tendering  such  Duties  and 
Casualties  as  may  be  exigible  by  the  Oversuperior,  the  Oversuperior  shall  be 
bo^nd  to  receive  the  Vassal  as  his  immediate  Vassal  by  Writ  of  Investiture  in 
the  Form  as  near  as  may  be  of  the  Schedule  (Q.)  to  this  Act  annexed,  to  be 
written  on  the  Deed  of  Relinquishment,  and  the  Tenendas  and  Reddendo  con>- 
tained  in  the  Title  Deeds  of  the  relinquished  Superiority  shall  be  inserted  in 
room  of  those  contained  in  the  former  Investiture  held  under  the  relinquished 
Saperiority ;  and  where  the  Lands  are  held  of  tiie  Crown  or  of  the  Piince  and 
Steward  of  Scotland  such  Writ  of  Investiture  shall  be  obtained  from  the  Pre- 
senter of  Signatures  in  the  same  Manner  as  is  herein- before  directed  in  regard 
to  Confirmations  written  on  the  Deeds  confirmed,  and  the  Deed  of  Relinquish- 
luent,  with  the  Acceptance  and  Writ  of  Investiture  thereon,  shall  be  officially 
transmitted  to  the  Director  of  Chancery  and  recorded  in  the  same  Manner  in 
which  Crown  Charters  are  now  in  use  to  be  recorded,  and  shall  thereafter  be 
delivered  to  the  Vassal  or  his  Agent  on  Payment  of  the  same  Fees  as  are  now 
payable  for  recording  a  Charter  in  Chancery  :  And  the  Investiture  completed 
upon  8och  Relinquishment  of  the  Saperiority  shall  be  as  effectual  as  if  the 
Gnnter  of  the  Deed  of  Relinquishment  had  completed  his  Title  to  the  Supe- 
riority, and  had  thereafter  conveyed  the  same  to  the  Vassal,  and  the  latter,  after 
having  completed  his  Titles  under  the  Oversuperior,  had  resigned  ad  remanen- 
tiam  in  his  own  Hands:  Provided  always,  that  the  Investiture  so  completed 
shall  not  in  any  reapect  extend  the  Rights  or  Interests  of  such  Oversuperior, 
and  that  he  shall  be  entitled  to  no  more  than  the  Duties  and  Casualties,  taxed 
or  untaxed,  to  which  he  would  have  been  entitled  if  the  Qranter  of  the  Deed  of 
Relinqaishment  had  remained  his  Vassal. 

XX.  Applieaiion  of  Price  of  entailed  Superiorities, — ^Where  the  Right  of 
Superiority  so  relinquished  shall  form  Part  of  an  Estate  held  under  a  Deed  of 
strict  Entful,  such  Relinquishment  shall  not  operate  as  a  Contravention  of  such 
.Entail,  anything  contained  in  the  Deed  of  Entail  or  any  Act  of  Parliament  not- 
withstanding ;  and  the  Price  agreed  to  be  paid  for  such  Superiority  so  relin- 
quished, if  any,  shall  be  consigned  by  the  Vassal  in  one  of  the  chartered  Banks, 
in  Name  of  the  Accountant  of  the  Court  of  Session,  and  shall  be  applicable  and 
Applied  in  such  and  the  like  Manner  and  to  such  and  the  like  Purposes  as  Pur< 
cnase  Money  or  Compensation  coming  to  Parties  having  limited  Intei*ests  is 
made  applicable,  under  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845, 
ornndertheAct  of  the  Eleventh  and  Twelfth  Victoria,  Chapter  Thirty-six, 
intituled  *'  An  Act  for  the  Amendment  of  the  Law  of  Entail  in  Scotland  f  and 
for  that  Purpose  it  shall  be  competent  to  the  Heir  of  Entail  in  possession  to 
present  a  Petition  to  the  Court  of  Session,  praying  to  have  the  Price  so  applied, 

'and  sneh  Petition  shall  set  forth  the  Names,  Designations,  and  Places  of  Abode 
of  those  Heirs  of  Entail  whose  Consents  would  be  required  to  the  Execution  of 
>n  Instrument  of  Disentail ;  and  on  such  Petition  being  served  on  such  Parties, 
and  being  intimated  in  the  Minute  Book  and  on  the  Walls,  in  common  form,  it 
shall  be  competent  for  the  Court  to  direct  the  Price  to  be  applied  to  such  of 
the  eaid  Purposes  as  may  appear  to  them  to  be  most  expedient :  Provided  al- 
ways, that  where  the  Sums  agreed  to  be  paid  for  all  the  Superiorities  which 
form  Part  of  an  entailed  Estate  shall  not  exceed  the  Sum  of  Two  Hundred  Pounds 
»ucli  Sums  shall  belong  to  the  Heir  in  possession,  and  the  Court  shall  direct 
»ich  Sams  to  be  paid  to  him. 

XXL  Price  of  Superiorities  of  entailed  Lands  may  he  charged  on  the  entailed 
Ettate. — ^Where  the  Lands  bf  which  the  Superiority  is  so  relinquished  shall  be 
held  by  the  Vassal  under  a  Deed  of  strict  Entail,  the  Vassal  in  such  Lands  shall 
»^  entitled  and  he  is  hereby  authorised  to  grant  a  Bond  and  Disposition  in 
Security  over  the  entailed  Estate  for  the  full  Amount  of  the  Price  paid  for  the 
^linquithed  Superiority,  and  his  granting  such  Bond  and  Disposition  in  Security 
^hall  not  operate  as  a  Contravention  of  such  Entail,  anything  contained  in  the 
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D^ed  of  Entiiil  or  any  Act  of  PbrlUment  notwithstanding :  ProTided  tlwayS) 
that  8Qch  Bond  and  Disposition  shall  be  granted  with  the  Consent  of  those 
Heirs  of  Entail  whose  Consents  would  be  reqaired  to  the  Execiztion  of  an  in- 
strument of  Disentail  of  the  Lands,  or,  provided  a  Judicial  Warrant  is  obtained 
for  granting  suoh  Bond  and  Disposition,  by  obtaining  a  Decree  of  the  Coort  of 
Session  pronounced  on  a  Petition  by  the  Heir  of  Entail  in  possession  praying 
for  such  Warrant ;  and  the  Proceedings  under  such  Petition  shall  be  the  same 
or  as  nearly  as  may  be  the  same  as  the  Proceedings  under  a  Petition  to  charge 
an  entailed'  Estate  with  Provisions  to  younger  Children,  as  authorieed  by  the 
A.et  of  the  Eleventh  and  Twelfth  Victoria,  Chapter  Thirty^!,  intituled  ''  An 
Act  for  the  Amendment  of  the  Law  of  Entail  in  Scotland  :*'  Provided  always, 
that  it  shall  not  be  necessary  that  such  Petition  should  be  publicly  advertised 
in  any  Newspaper,  but  that  Service  and  Intimation  only  shall  be  made  in  com- 
mon Form. 

XXII.  Interpretation  Clatise.-^The  following  Words  in  this  Act  and  in  the 
Schedule  annexed  to  this  Act  shall  have  the  several  Meanings  hereby  assigned 
to  them,  unless  there  be  something  in  the  Subject  or  Context  repugnant  to  soeh 
Construction ;  that  is  to  say,  the  Word  '*  Deed  "  and  the  Word  '*  Conreyance* 
shall  extend  to  and  include  original  Charters,  Charters  of  Resignation,  of  Adju- 
dication, or  of  Sale,  Dispositions,  Bonds  and  Dispositions  in  Security,  Bonds  ol 
Annuity  or  of  Annual  Rent,  or  other  Heritable  Bonds,  Feu  Contracts,  Con- 
tracts of  Qround  Annual,  Decrees  of  Adjudication  either  in  Implement  or  fot 
Debt,  Decrees  of  Sale  or  of  Special  Service^  Precepts  from  Chancery,  Precepti 
of  Clare  Constat,  Writs  of  Acknowledgment,  Contracts  of  Excambion,  or  other 
Deed  by  which  Lands  are  conveyed,  or  Rights  in  Lands,  either  absolute  or  re- 
deemable or  in  Security,  are  constituted  or  conveyed;  the  Word  ''Lands" 
shall  extend  to  and  include  Lands,  Houses,  Teinds,  Fishings,  Patronages,  Mills 
Mines,  Minerals,  and  in  general  all  heritable  Subjects,  Securities,  and  Rights ; 
the  Word  **  Instrument  **  shall  extend  to  and  include  all  Notarial  InstrumeDts 
authorised  by  this  Act,  and  also  Instruments  of  Sasine ;  the  Words  **  Notarial 
Instruments  "  shall  include  only  the  Notarial  Instruments  authorised  by  this 
Act. 

XXIII.  Reeorded  IfutrumenU  not  to  be  challenged  on  the  Ground  of  Erasures. 
—The  Act  of  the  Sixth  and  Seventh  of  His  late  Majesty  Kine  William  the 
Fourth,  Chapter  Thirty-three,  intituled  *'  An  Act  to  amend  and  regulate  the 
Law  of  Scotland  as  to  Erasures  in  Instruments  of  Sasine  and  of  Resignation  aii 
remanentiam,''  shall  extend  and  be  applicable  to  Notarial  Instruments  autho- 
rised by  this  Act,  bat  no  further. 

XXIV.  Diligence  against  apparent  Heirs, — Actions  of  Constitution  and  Ad- 
judication against  an  Apparent  Heir  on  account  of  his  Ancestor's  Debt  or  01k 
ligation,  for  the  Purpose  of  attaching  the  Ancestor's  Heritable  Estate,  may  be 
combined  in  One  Summons,  whether  the  Heir  renounce  the  Succession  or  not : 
And  Actions  of  Constitution,  and  Actions  of  Constitution  and  Adjudication, 
against  an  Apparent  Heir,  on  account  of  his  Ancestor's  Debt  or  Obligation,  for 
the  Purpose  of  attaching  the  Ancestor's  Heritable  Estate,  and  Actions  of  Adju- 
dication i^^ainst  such  Heir  on  account  of  his  own  Debt  or  Obligation,  for  the  Pur- 
pose of  attaching  such  Estate,  may  be  insisted  in  at  any  Time  after  the  Lapse 
of  Six  Months  from  the  Date  of  his  becoming  Apparent  Heir,  any  Law  or  Prtc- 
tice  to  the  contrary  notwithstanding :  And  in  all  such  Cases  a  Decree  of  Adja- 
dication  shall  be  held  equivalent  to  and  shall  have  the  legal  Operation  ami 
Effect  of  a  Conveyance  with  a  double  Manner  of  holding  m>m  tiie  Ancestor 
whose  Estate  is  adjudged  in  favour  of  the  Adjudger. 

XXV.  Deeds  and  Instruments  may  be  partly  written  and  partfy  printed  of 
lithographed, — ^All  Deeds  and  Instruments  whatever,  mentioned  or  not  men- 
tioned in  this  Act,  having  a  Testing  Clause,  may  be  partly  written  and  partly 
printed  or  lithographed :  Provided  always,  that  in  the  Testing  Clause  the  Date, 
and  the  Names  and  Designations  of  the  Witnesses,  and  the  Number  of  the 
Pages  of  the  Deed  or  Instrument,  and  the  Name  and  Designation  of  the  Writer 
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of  th9  wiitton  Poiiioss  of  the  Body  of  the  Deed  or  Instrument  and  of  tlie  wni- 
tea  Portioiia  of  the  TestiBg  Clause,  shall  be  expressed  at  length  in  Writing ; 
sod  snch  Deeds  and  Instruments  shall  be  valid  and  efiectual  in  the  same  Man- 
ner ss  if  thej  had  been  wholly  in  Writing,  according  to  the  present  Law  and 
Practice. 

XXVL  This  Act  shall  not  extend  or  apply  to  the  Titles  of  Lands  held  by 
Bni^age  Tenure. 

XXVII.  7M  of  ^c^.—This  Act  may  be  cited  for  all  Purposes  as  ^  The 
CompletioD  of  Titles  (Scotland)  Act,  1858.** 

SCHEDULES  REFERRED  TO  IN  THE  FOREGOING  ACT. 


SCHEDULE  (A.) 

Nukurial  Inttrummt  in  favour  of  DUponee  or  his  Assignee^  etc. 

At  there  was  by  [or  on  behalf  of|  ^.B.  of  Z.,  Esquire, 

presented  to  me,  Notary  Public  subscribing,  a  Disposition  [or  other  Deed,  or 
•n  Extract  of  a  Deed,  as  the  Case  may  be],  granted  by  CD,  of  Y.,  Esquire,  and 
betriogDate  [insert  the  Bats'],  by  which  Disposition  the  said  CD.  sold,  alien- 
tied,  and  disponed  to  the  said  A.B  [or  gave,  granted,  and  disponed,  orother^ 
tm,(u  the  Case  may  be^  to  the  said  A  .£.]  [or  to  E,F,],  and  his  Heirs  and 
A«ignee9  [ituert  the  DestiruUion,  if  anyj^  heritably  and  irredeemably  [or  re- 
(teemably,  or  in  Liferent,  or  otherwise,  cu  the  Case  may  he\  all  and  whole  [here 
tatert  the  Description  of  the  Subjects  eonv^ed,  and  state  the  Reddendo ;  and  if 
talked  be  granted  under  the  Burden  of  a  Meal  Lien  or  Servitude,  or  any  other 
lacmbranee^  Condition,  or  Qualification  of  the  Bight,  or  under  Bedemption,  add 
irre],  *"  but  always  under  the  Burden  of  a  Real  Lien,"  etc.  [as  the  Case  may  del 
[I/the  Party  expeding  the  Instrument  be  other  than  the  original  Dispones,  ada\ 
^  also  there  was  presented  to  me  [here  specify  the  Title  or  Series  qf  Titles  by 
^f»ch  the  party  acquired  Bigh^  whereupon  this  Instrument  is  taken  by  the 
Bud  A.B,  in  the  Hands  of  v.H.  [insert  Name  and  Designation  of  Notary 
Pablic],  in  the  terms  of  the  Act  Victoria,  intituled 

'*  An  Act  to  simplify  the  Forms  and  diminish  the  Expense  of  completing  Titles 
to  Land  in  Scotland."    In  witness  whereof  [here  insert  a  Testing  Clause  in 

(Signed)        Q.H., 

Notary  Public. 
I.K.  Witness. 
LM.  Witness. 


SCHEDULE  (B.) 

Crown  Confirmation  on  Deed  confirmed, 

Victoria,  etc.  We,  immediate  lawful  Superiors  of  the  Lands  contained  in  this 
^^  [or  Decree,  or  Instrument,  or  otherwise,  as  the  Case  may  he\,  confirm  the 
nme  in  favour  of  CD.,  but  subject  always  to  and  in  so  far  as  consistent  with 
^e  [here  specify  the  last  or  other  Charter.,  w  Precept,  or  Writ  of  Acknowledge 
"AH],  and  our  own  Rights.    Given  at  Edinburgh,  the  Day  of 

in  the  Year 

Signed  hy  the  Presenter  qf  Signatures. 

KotSw^When  the  Confirmation  is  to  be  granted  by  or  on  behalf  of  the 
Prince  or  Steward  of  Scotland,  it  will  be  granted  in  Name  of  the  Prince  or 
Steward  of  Scotland,  without  adding  His  Highnesses  other  Titles. 

SCHEDULE  (0.) 
Confirmation  by  a  Subject  Superior  on  Deed  confirmed, 
h  A.B.J  lawful  Superior  of  the  Lands  contuned  in  this  Deed  [or  Decree,  or 
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Instrument,  or  otherwi$e,  a$  the  Case  may  60],  confirm  the  same  in  iaToar  of 
(7J9.,  bnt  subject  always  to  and  in  so  far  as  consistent  with  my  own  Bigfati. 
In  witness  whereof  [her€  insert  the  ueu4U  Testing  Clause'], 


SCHEDULE  (D.) 

Crown  Writ  of  Acknowledgment, 

Victoria,  etc.  [adopt  the  present  Form  of  a  Crown  precept  dawn  to  the  Wmr- 
rantfor  Infeftment,  and  in  place  of  such  Warrant  add],  therefore  we  do  hens 
by  acknowledge  CD,  to  be  the  Heir  of  £.F.  in  the  said  Lands.  Given  at 
Edinburgh,  the  day  of  in  the  Year 

Signed  by  the  Director  ofCkameey 
or  his  Depute  or  Stibstitute. 

Note. — ^When  the  Writ  is  to  be  granted  by  or  on  behalf  of  the  Prince  or 
Steward  of  Scotland,  it  will  run  in  Name  of  the  Prince  or  Steward  of  Scotl&od. 
without  adding  His  Highness's  other  Titles,  or  will  run  in  Name  of  Her  Majesty 
as  his  Administrator. 


SCHEDULE  (E.) 

Writ  of  Acknowledgment  by  a  Subject  Superior. 

Because  by  authentic  Instrument  and  Documents  it  clearly  appears  that  the 
deceased  CD,  died  last  vest  and  seised  as  of  Fee  in  all  and  whole  [describe  the 
Lands],  in  virtue  of  [specify  Title  of  CD.\  and  that  EJF.  is  [describe  Belation- 
sAtp],  therefore  I,  A. a,,  immediate  lawful  Superior  of  the  Lands  and  othen 
above  written,  hereby  acknowledge  the  said  E,P,  to  be  the  nearest  and  lawful 
Heir  of  the  said  CD,  in  the  said  Lands,  to  be  holden  of  me  [insert  Tena$!dis 
and  Reddendo  Clauses,  and  specify  the  Conditions  and  Burdens  of  the  Bighi^  if 
any,  and  add],  saving  and  reserving  always  my  own  Rights.  In  witness  when^ 
of  [here  insert  Testing  Clause  in  the  usual  Form], 


SCHEDULE  (F.) 

Notarial  Instrument  in  favour  of  a  general  Dispones^  or  his  Assigns,  etc. 

At  there  was  by  [or  on  behalf  of]  A,B  of  Z.,  presented  to 

me,  Notary  Public  subscribing,  a  Disposition  for  other  Deed  or  instrumeifdV 
recorded  in  the  [specify  Register  of  Sasine  ana  Date  of  recording^  by  whicb 
recorded  Disposition  [or  other  Deed  or  Instrument^  CD.  of  Y,  was  vest  in  all 
and  whole  [here  describe  the  Lands] ;  as  also  there  was  presented  to  me  a 
general  Disposition  [or  other  Deed,  or  an  Extract  of  a  Deed],  granted  by  the 
said  CD,,  and  bearing  Date  [here  insert  Daie\  by  which  general  Disposition 
the  said  C.D,  sold,  alienated,  and  disponed  [or  gave,  granted,  and  disponed,  <^ 
otherwise  as  the  Case  nvay  he\  to  the  said  A.B,,  and  his  Heirs  and  Assignees  [or 
otherwise,  as  the  Case  mag  he],  heritably  and  irredeemably  [or  redeemably,0rin 
Liferent,  or  otherwise,  as  the  Case  may  be],  all  and  whole  his  Heritable  Estate 
of  which  he  was  \or  might  dielpossessed  of.  [If  the  Deed  be  granted  under  an/ 
Real  Burden  or  Condition  or  Qualification,  add  here],  *<but  always  under  tbe 
Burden  of  the  Real  Lien,  etc, ;"  ana  if  the  Deed  be  granted  in  trust,  or  for  cer- 
tain Purposes,  add,  "  but  always  in  trust  or  for  the  Uses  and  Purposes  mentioned 
in  said  Deed."  If  the  Party  expeding  the  Instrument  be  other  than  the  origitnu 
Disponee,  add,  "  as  also  there  was  presented  to  me  '*  [here  specify  the  Title  or 
Series  of  Titles  by  which  the  Party  acquired  Rwht.  If,  also,  the  general  Cw- 
v^ance  be  a  mortis  eausd  Deed,  add,  *'  and  sufficient  Evidence  was  given  to 
me  that  the  said  CD,  was  deceased."]  Whereupon  this  Instrument  is  takeo 
by  the  said  A,B.^  in  the  Hands  of  O.H.,  etc,,  as  in  Schedule  fA.J 
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SCHEDULE  (G.) 

No.  1. 

Ass^fnaHan  of  an  Unrecorded  Conv^ance. 

I,  A,B.f  in  coxmderaUon  of,  etc.  [or  otherwise^  as  the  Case  may  be],  hereby 
asfign  to  C.D.,  and  liis  Heirs  and  AJseignees  For  otherwise  as  the  Vase  may  ^J, 
the  Disposition  \wr  other  Deed,  specifying  the  Nature  qf  the  Deed],  granted  by 
E.F,j  dated  etc.,  by  which  he  conveyed  the  Lands  of  X.,  as  therein  described, 
to  me  [or  oth&rwise^  as  the  Case  may  be,  specifyiny  the  connecting  Titie].  In 
Titoeas  whereof  [here  insert  a  Testing  Clause  in  the  usual  Form], 

No.  2. 
Assignation  of  an  Unrecorded  Conveyance  written  upon  the  Conveyance. 

I,  A.B.f  in  consideration  of,  etc.  [or  otherwise^  as  the  Case  may  be],  hereby 
assign  to  C.D.,^  and  his  Heirs  and  Assignees  [or  othertoise,  as  1^  Case  may  be],  the 
Above  Disposition  of  the  Lands  of  JT.,  as  therein  described,  granted  in  my  Favonr 
[or  othfrwise,  as  the  Case  may  be,  specifyina  the  eonneeting  Title],  In  witness 
whereof  [^0  insert  a  Testing  Clause  in  the  usual  Form']. 

SCHEDULE  (H.) 

Nttarial  Instrument  infoffour  of  an  Assignee  to  cm  Unrecorded  Conveyance. 

At  there  was  by  [or  on  behalf  of]  A.B.,  of  Z.,  Esquire^ 

presented  to  me,  Notary  Public  subscribing,  a  Disposition  [or  other  Deed,  a^ 
^  Case  may  he^  sij^sc^wng  the  nature  of  the  Deed],  granted  by  C2>.,  of  Y., 
Csqoire,  and  bearing^  date  [insert  Date],  by  which  Disposition  the  said  CD, 
convejed  to  E.F.  the  Lands  of  X.^  as  therein  described,  and  which  Disposition 
is  to  be  recorded  in  the  Register  of  Sasines  along  with  this  Instrument ;  as 
tlso  there  was  presented  to  me  [here  specify  the  Title  or  Series  of  Titles  hy  which 
^B.  aeauired  rie^t],  whereupon  this  Instrument  is  taken  by  the  said  AJ3.  in 
(he  Lands  of  G,H,  [insert  name  and  Designation  of  Notasry  PuJblic\  in  the  Tenna 
tf  the  Act  Victoria  intituled  '*  An  Aot  to  sunpUfy  the  Form 

ttd  <nmini8h  the  Expense  of  completing  Titles  to  I<and  In  Sco(tland**'    In 
vitness  whereof  [hete  insert  a  Testing  Clause  in  usual  Form]. 
I'  K„  Witness.  (Signed)  Q,  B.f 

X.  M.,  Witness.  Notary  Public. 

SCHEDULE  (I.) 

Clause  of  Reference  to  prior  Descriptions  of  Lands. 

'^  as  particularly  described  in  the  Disposition  [or  other  Deed,  as  the  Case  may 
^jgnmted  by  CD.,  in  favour  of,  and  bearing  Date  [A«r0  tnjer^  Doito],  and 
'tn^ed  in  the  [tp^fy  the  Begis^  ^Sasinm]  oa  the  Day  of 

in  Uie  Year  /'  [or  "  as  pajiicuurly 

^<9cribed  in  the  Instrument  of  Sasine,  leeorded,  eto."]  [If  Part  only  of  Lands 
^<»f*9tysd,  describe  such  Pari,  and  add,  «being  Part  of  the  Lands  particularly 
wribed,  etc.  f*  or  thuSj  **  as  partioularlj  described,  Mc*,  with  the  Exception  of,'* 
<«id  describe  the  Part  etseeptecL] 

SCHEDULE  (K.) 

Clouts  of  Reference  to  Ccnveyanee^  centajniiM  new  Designation  of  Lands. 

'' ts  particularly  described  in  the  Disposition  [or  other  Deed,  as  the  Case  nusy  be,] 
puited  by  CD.,  and  bearing  Date  (here  insert  Date],  and  recorded  in  the 
i^A  the  Register  of  Sasines]  on  the  Day  of 

in  the  Tear  ,  and  in  whi^  the  I^nds  herein  contained 

ue  declared  to  be  known  and  designed  by  the  said  Name  of  [here  insert  Name,] 
[o''  ''as  particularly  described  in  the  Instrament  of  Sasine,  recorded,  etc,, and  in 
^hich  the  Lands  herein  contained  are  declared,  e^."]  [If  Part  only  of  Lands 
»<»i»«90d,  then  asinSekeduU  (I.)] 

VOL.  n — wo.  XIX.  JUtT  1868.  Y  x 
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SCHEDULE  (L.) 

Clawe  o/Rtferenee  to  DestinaHons  m  EnUuls. 

[After  inserting  such  Part  of  the  DeitincUion  as  may  be  thauffht  necessary,  add] 
**  andf  to  the  other  Heirs  specified  and  contained  iu  a  Disposition  and  Deed  of 
Entail  of  the  said  Lands  executed  hy  the  deceased  EJ*^  bearing  Date  the 

Day  of  in  the  Year 

and  recorded  in  the  Register  of  Tailzies  on  the  Day  of 

in  the  Year  ,**  [or  <*  in  the  sud  DispoatioD 

and  Deed  of  Entail  dated  and  recorded  as  aforesaid/'  or  *'  in  a  Deed  [or  Instn- 
ment]  recorded  [specify  Rmster  ofSasines]  upon  the  Day  of 

in  the  Year  "], 

SCHEDULE  (M.) 

Notarial  Instrument  in  favour  of  Judicial  Factor. 
At  there  was,  bj  [or  on  behalf  of]A.B,y presented 

to  me,  Notary  Public  subscribing,  an  Extract  Decree  bearing  Date  [insert  Iktt] 
by  which  the  said  A.B,  was  appointed  Judicial  Factor  on  the  Estate  of  CD.  [tf  I 
oikerufise^  as  the  Case  may  he]  ;  and  also  an  Interlocutor  dated  [insert  DaU,mm 
y^ecify  the  Warrant  for  completing  Title];  as  also  there  was  nresented  to  meil 
Disposition  [or  other  Deed  or  Instrument]  [insert  Date]  recorded  in  the  [spe^  1 
Register  ofSasine  and  Date  of  recording]^  by  which  [eto.,  as  in  Schedule  (J.)i 
specifying  the  Title  or  Series  </  Titles  hy  whiai  the  Lands  are  held\.  Wherenpos  ' 
this  Instrument  [etc.^  as  in  Schedule  (A.)]. 

SCHEDULE  (N.) 

Notarial  Instrument  in  favour  of  a  TSrustee  in  a  Se^testratum. 

At  there  was,  by  [or  on  behalf  of]  A  ^.,  piesentel 

to  me,  Notary  Public  subscribing,  an  Extract  Act  and  Warrant  of  Gonfimi- 
tion  in  his  Favour  as  Trustee  on  the  sequestrated  Estate  of  CD,,  dated  [tiueri! 
Date] ;  as  also  there  was  presented  to  me  a  Disposition  [or  other  Deed  or  I*-  \ 
strument]  [insert  Datel  recorded  in  the  [speci/^  lifter  and  Date  of  recortUfig] 
by  which  [etc,  as  in  Schedule  (^.)i  specifying  tne  Title  or  Series  of  Titles  by  uM 
the  Bankrupt  held  the  Lands],    Whereupon  thb  Instrument  [etc.y  as  tn  Sckedndi 

SCHEDULE  (0.) 

Deed  of  Relinquishment  of  Superiorly. 

I,  A.B.,  immediate  lawful  Superior  of  all  and  whole  [here  describe  the  L^A] 
absolutely  and  gratuitously  [or  in  consideration  of  the  Sum  of  Poon^ 

|>aid  or  consigned],  hereby  relinquish  and  renounce  ray  Right  of  Superioritjof 
the  said  Lands  in  &vour  of  CD,,  my  immediate  Vassal,  and  his  Succeeun 
therein,  and  declare  that  the  said  Lands  shall  no  longer  be  held  of  me  « 
Superior,  but  shall  be  held  of  my  immediate  lawful  Superior  in  all  time  ts 
eome.    In  witness  whereof  [here  insert  usual  Testing  Clause]. 

SCHEDULE  (P.) 

Acoeptcmce  by  Vassal  written  on  Deed  of  Relinquishment, 

I,  CD,9  the  immediate  Vassal  in  the  Lands  described  in  this  Deed,  accept 
the  ELelinquishment  of  the  Superiority  of  the  said  Lands.  In  witness  wheiM 
[here  insert  usual  Testing  Clause], 

SCHEDULE  (Q.) 

Writ  of  Investiture  written  on  Deed  of  Relinquishment, 

I,  A,B.f  lawful  Superior  of  the  Lands  contained  in  this  Deed,  acc^t  and  k- 
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ve  CD.,,  and  his  Heirs  and  Successors  whomsoever,  \(ir  oikerwiae,  acearcUny 
lk€  Destination  contained  in  the  Title  to  the  Lande^]  in  place  of  E.F.,  and  his 
irs  and  Soccessors,  in  virtue  of  the  ahove  Deed  of  relinquishment,  and 
septance  thereof.  To  be  held  the  said  Lands  by  the  said  C,D.  and  his  fore- 
h[specijj^  the  Tenandas  and  Reddendo  contained  m  the  Titles  of  the  reiinquiehed 
9ariorifyj. 

If  a  bill  or  an  Act  of  Parliament  can  ever  be  said  to  be  intereat- 
;,  it  is  when  it  affects  the  income  and  professional  prospects  of  the 
der.  And  in  this  view  the  members  of  the  legal  profession  will 
tise  the  foregoing  measure  more  eagerly,  more  careinlly,  and 
h  closer  attention,  than  they  would  bestow  upon  the  last  produo- 
1  of  the  most  fascinating  writer  of  the  day.  To  those  who  re- 
mber  the  state  of  public  opinion  in  Scotland  not  a  great  many 
irs  back,  and  especially  the  state  of  feeling  and  opinion  among 
ryers  as  to  legal  changes,  it  is  a  circumstance  not  less  gratifying 
^n  it  is  remarkable,  to  see  a  Bill  of  this  description  laid  upon  the 
^  of  the  House  of  Commons  by  the  first  law  officer  of  a  Conser- 
ve Administration.  Still  more  satisfactory  is  the  reception  it  has 
reived  firom  the  parties  who  will  be  chiefly  affected  by  its  opera- 
n.  The  profession,  uninfluenced  by  selfish  considerations  or  party 
lings,  are  unanimous  in  its  favour.  The  bill  is  only  one  of  a 
sat  series  of  measures  of  law  reform  which  the  present  Ministry 
v^e  introduced,  with  an  anxious  desire  to  lose  not  a  single  day ;  and 
At  readiness  and  zeal,  while  it  reflects  honour  upon  themselves,  is 
)roof  of  the  ripeness  of  public  and  professional  opinion  upon  the 
Ejects  with  which  they  deal.  Before  proceeding  to  discuss  the 
tails  of  the  bill,  we  would  direct  attention  to  the  clearness  of  the 
iraseology,  and  the  generally  superior  manner  in  which  it  has  been 
awn. 

The  first  clause  provides  for  the  abolition  of  thelnstmment  of  Sasine 
"a  measure  of  reform  which  we  have  strongly  advocated,  and  which, 
^rdingly,  we  are  glad  now  to  have  the  prospect  of  seeing  carried 
^  effect.  The  practicability  of  the  step  has  long  been  demonstrated 
f  the  successful  and  satisfactory  working  of  the  Lands  Clauses 
ct,  by  which  this  improvement  was  virtually  enacted  several  years 
P  for  the  benefit  of  railway  companies ;  and  every  one  must  have 
^Q  satisfied,  after  the  introduction  of  such  an  innovation,  that  the 
^e  would  very  soon  come  when  the  instrument  would  no  longer 
^  considered  indispensable.  It  was  by  no  means  essential  for 
'adal  purposes,  because  the  vassal  was  seised  in  his  possession,  not 
}'  the  mstrument,  but  by  the  ceremony  of  which  tne  instrument 
letely  preserved  an  account.  The  ceremony  itself  having  been 
^'^iised  with  by  previous  Acts  of  Parliament,  the  only  excuse  for 
^taming  theinstrument  was  removed;  and  to  have  preserved  it  longer 
^  the  mutilated  form  in  which  it  has  existed  tor  several  years, 
*^^ld  neither  have  been  fair  towards  the  public,  nor  advisable  for 
.  ^  P^fession.  The  conveyance  thus  becomes  the  important  deed 
^  conveyancing ;  and  before  we  inquire  how  it  is  to  receive  the 
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effect  of  the  instrament  of  sasin^  it  may  be  proper  to  note  the 
changes  which,  by  other  clauses  of  the  bill,  it  is  proposed  to  make 
upon  the  present  form. 

Tlie  DtepoMve  Clau»e. — An  important  alteration  is  proposed  to 
be  made  upon  this  clause  by  enacting  (sec.  2),  that  in  all  cases  where 
lands  have  been  particularly  descrioed  in  any  prior  conyeyance, 
duly  recorded  (under  the  provisions  of  the  bill)  m  the  appropriate 
Register  of  Sasines,  or  in  any  prior  instrument  of  sasine  so  recorded, 
it  mall  not  be  neceasaty  to  repeat  the  partioular  deecrwtion  of  thi 
lands  at  lengOi^  but  it  shall  be  sufficient  to  refer  to  the  particular 
description  contained  in  such  prior  conveyance  or  instrament  of 
sasine,  thus  :  ^*  as  particularly  aescribed  in  the  disposition  granted 
by  C.  D.9  and  bearing  date  1st  July  ISSS,  and  recorded  in  the 
General  Register  of  Sasines  at  Edinburgh  on  the  2d  daj  of  Jnlj 
18589"  or  ^  as  particularly  described  in  Uie  instrument  of  sasine  in 
favour  of  C.  D.,  recorded  in  the  General  Register  of  Sasines  at 
Edinburgh  on  the  30th  day  of  June  1858."  In  the  schedule  (L) 
giving  these  formS|  there  is  no  blank  for  inserting  the  name  of  the 
party  in  whose  favour  the  instrument  of  sasine  has  been  expede,  al 
the  place  where  we  have  filled  up  the  words  ^'  in  favour  of  C.  D.;"  and, 
to  correspond  with  the  clause  of  the  bill,  there  ought  also  to  be  added 
to  the  Bcnedule  the  third  alternative,  [or,  as  particularly  described  in 
the  notarial  instrument  recorded,  etc.]  W  hen  statutory  schedules 
are  giyen,  they  cannot  be  too  accurate.  If  part  only  of  the  lands  is 
conveyed,  it  will  be  sufficient  to  describe  the  part,  and  then  add. 
*^  being  part  of  the  lands  particularly  described,^  etc.,  as  above,  or 
the  lands  may  be  disponed,  in  the  first  place,  *^  as  particularly  de> 
scribed,"  etc.)  and  then  the  part  reservea  introducea  by  the  words» 
*^  with  the  exception  of,"  followed  by  the  particular  description  of 
the  excepted  part.  The  reference  made  in  this  manner  to  the  de- 
scription in  previously  recorded  conveyances  or  instruments  of 
sasine,  is  to  be  held  to  be  equivalent  to  the  full  insertion  of  the 

E articular  description  contained  in  these  recorded  deeds,  and  to 
ave  the  same  efiect  as  if  the  particular  description  had  be^ 
inserted  exactly  as  it  is  set  forth  in  such  recorded  documents.  We 
observe  an  error  of  some  magnitude  in  clause  11,  which  pro- 
poses to  enact  these  important  changes.  From  the  structure  of  the 
clause,  it  is  clearly  intended  that  the  particular  description  may  be 
referred  to,  whether  it  is  inserted  in  a  recorded  conveyance,  iustni* 
nient  of  sasine,  or  notarial  instrument ;  the  latter  part  beinff  to  the 
following  efiect : — ^^  And  the  reference  so  made  shall  be  hdd  to  be 
equivalent  to  the  full  insertion  of  the  particular  description  con- 
tamed  in  such  prior  conveyance  or  instrument  of  sasine,  or  notarial 
instrument  so  recorded,  ana  shall  have  the  same  effisct  as  if  the  par- 
ticular description  had  been  inserted  exactly  as  it  is  set  forth  in  such 
trior  conveyance  or  instrument  of  sasine,  or  notarial  instrument  ;'* 
ut  in  the  first  part  of  the  clause,  the  words,  ''  or  notarial  instm- 
ment,"  are  twice  omitted. 
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A  rety  important  modification  of  the  dispositive  claase  is  also 
mthorised  by  the  12th  section  of  the  bill^  relating  likewise  to  the 
lescription  of  the  lands.  In  all  cases  where  two  or  more  parcels 
\{  lands  held  under  the  same  superior  are  comprehended  in  the 
ame  convejance,  it  shall  be  competent  to  insert  a  clause  in  the  con- 
eyance,  declaring  that  the  whole  lands  convejed,  and  therein  par- 
icalarlj  described,  shall  be  designed  and  known  in  future  by  one 
jeneral  name  to  be  therein  specified  ;  and  after  such  general  name 
laving  entered  the  record,  it  will  be  suflBcient  to  use  the  general 
lame  in  subsequent  transmissions  by  referring  to  the  recorded  deed 
1  which  the  particular  description  applicable  to  the  general  name 
ili  be  found.  Both  of  these  provisions  are  objected  to,  but  we  be^ 
ere  the  innovation  to  be  beneficial  and  salutary. 

Obligation  to  Infeft. — ^This  clause  is,  by  the  abolition  of  the 
isine,  no  longer  necessary. 

The  Precept  or  Warrant  for  Infeftment — For  the  same  reason 
us  dause  is  also  dispensed  with. 

The  effect  of  these  changes  will  be  better  appreciated  by  giving 
ke  form  of  a  disposition  such  as  it  may  be  under  the  new  form, 
Ithoagh,  as  will  afterwards  be  shown,  the  alterations  are  not  limited 
'  dispositions. 

NewFormof  Diepoeition. — "7,  A.  J8.,  merchant  in  Edinburgh^  herit- 
Ue  proprietor  of  the  lands  and  others  hereby  disponed^  in  consideration 
^  the  sum  of  one  thousand  pounds  instantly  paid  to  me  by  C.  2>.,  writer 
iere,  as  the  price  thereof  of  which  sum  the  said  (7.  D,  is  hereby  dis^ 
W|7«(2,  do  sellj  alienate^  and  dispone  to  the  said  C.  D.,  and  his  heirs 
^  assianees  whomsoever^  all  and  whole  that  tenement^  No.  209, 
^fWrge  Streetj  Edinburgh^  as  particularly  described  in  the  disposition 
f^nted  by  E.  -P.,  residing  in  CorstorphinSj  in  favour  of  t/te  said  A. 
^  and  bearing  date  I2th  August  1858,  and  recorded  in  the  General 
^^ter  of  Sasines  at  Edinburgh  on  the  ISth  day  of  August  in  the 
^^  1858,  together  with  all  rights  titlcy  and  interest  which  I  or  my 
^ecessors  and  authors  had^  have^  or  can  any  way  claim  or  pretend 
^tOy  in  all  time  coming  ;  with  entry  at  the  term  of  Whitsunday  1858  : 
^^d  I  resign  the  said  lands  and  others  for  new  infefiment ;  and  I 
»«^  the  vmtSy  and  have  delivered  the  same  according  to  inventory ; 
^  /  assign  the  rents ;  and  I  bind  myself  to  free  and  relieve  the  said 
^'  D.  and  his  foresaids  of  all  fevrdutiesy  casualties^  and  public  bur- 
^ ;  and  I  grant  warrandice ;  and  T  consent  to  registration  hereof 
for  preservation  and  execution.     In  vfitness  whereof y*  etc. 

It  will  thus  be  seen  that  the  form  of  the  disposition  is  now  cut 
down  to  the  average  length  of  a  transfer  of  stock,  and  the  most  de- 
voted admirer  of  brevity  must  be  satisfied.  When  we  add,  that  the 
|orm  may,  by  clause  25  (which,  indeed,  extends  '^  to  all  deeds  and 
instruments  whatever,  mentioned  or  not  mentioned  in  this  Act,  hav- 
^^^  a  testing  clause*'),  be  partly  written  and  partly  printed  or  litho- 
(graphed,  it  must  be  apparent  that  mercantile  ideas  are  completely 
in  the  ascendant.     The   only   provisions  with   respect  to   partly 
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S rioted  or  lithographed  deeds  are,  that  in  the  testing  dause  the 
ate,  and  the  names  and  designations  of  the  witnesses  and  the 
number  of  pages  of  the  deed  or  instrumenty  and  the  name  and  de- 
signation of  the  writer  of  the  written  portions  of  the  body  of  the  deed 
or  instmment,  and  of  the  written  portions  of  the  testing  clause,  shall 
be  expressed  at  length  in  writing, — provisions  which,  although  not 
formally  expressed  in  the  bill,  must  necessarily  have  been  adopted,  un- 
less each  deed  had  been  wholly  printed  or  lithographed  from  tne  draft. 

The  extensive  and  important  alterations  are  not  confined  to  the 
disposition  as  it  is  explained  by  the  interpretation  clause,  that  the 
words,  ^^  deed,"  and  ^^  conveyance,"  which  are  used  in  the  clauses  to 
which  we  have  referred,  ^^  shall  extend  to  and  include  original  char- 
ters,  charters  of  resignation,  of  adjudication,  or  of  sale,  dispositionSf 
bonds  and  dispositions  in  security,  bonds  of  annuity,  or  of  annual- 
rent,  or  other  heritable  bonds,  feu-contracts,  contracts  of  ground- 
annual,  decrees  of  adjudication  either  in  iinplement  or  for  debt,  de- 
crees of  sale  or  of  special  service,  precepts  from  Chancery,  precepts 
of  elare  constatj  writs  of  acknowledgment,  contracts  of  excamDion,  or 
other  deed  by  which  lands  are  conveyed,  or  rights  in  lands,  either 
absolute  or  redeemable  or  in  security,  are  constituted  or  conveyed.** 

The  conveyance  having  been  executed,  it  will  be  unnecessar)'  to 
expede  and  record  any  instrument  of  sasine ;  but  instead,  the  convey- 
ance itself  will  be  recorded  in  the  Register  of  Sasines  applicable  to 
the  lands  conveyed,  and  clause  1  provides  that  ^^the  conveyance 
being  so  recordea  in  t/ie  lifetime  of  the  person  or  persons  in  tchote 
favour  it  is  made  or  granted^  shall  vest  in  him  or  them  a  real  right 
in  the  lands  therein  contained,  and  shall  operate  as  fully  and  eftec- 
tually,  and  have  the  same  legal  force  and  effect  in  all  respects,  as  if 
the  conveyance  so  recorded  had  been  followed  by  an  instrument  at| 
sasine  duly  expede  and  recorded  at  the  date  of  recording  the  saidi 
conveyance."  There  is  a  provision,  that  the  conveyance  so  reconledi 
shall  operate  in  this  manner  only  in  favour  of  the  person  or  persons 
by  or  on  whose  behalf  it  is  presented  for  registration.  By  claosei 
14,  the  innovation  of  recording  conveyances  and  notarial  instni-| 
ments  in  the  Register  of  Sasines  is  authorised,  and  the  keepers  arej 
required  to  record  them  accordingly.  The  conveyances  and  instru- 
ments are  to  be  preferable  according  to  the  date  of  registration,  and! 
extracts  to  make  faith  in  all  cases  in  like  manner  as  the  record 
conveyances  and  instruments  themselves,  except  where  anythi 
shall  be  offered  to  be  improven. 

When  the  conveyance  is  unrecorded,  it  may  (by  clause  9) 
from  hand  to  hand  almost  like  a  bill  of  exchange,  and  certainK* 
freely  as  a  debenture  bond.     The  party  in  right  of  the  unrecord 
conveyance  may  assign  it,  either  oy  a  separate  short  deed,  in  tl 
form  of  a  schedule  attached  to  the  Act,  or  by  an  indorsation  upoi 
the  conveyance  itself,  in  the  form  of  another  schedule,  which  is  al 
appended.     A  conveyance  may  in  this  manner  be  for  a  considerabi 
period  ^^  in  the  circle ;"  and  wnen  the  holder  considers  it  desirabr 
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to  transform  his  personal  into  a  real  right,  he  has  only  to  record 
the  conveyance  along  with  the  assignation  or  assignations,  and  on 
being  so  recorded,  ^<  the  party  shall  be  held  to  be  vested  with  a  real 
right  in  the  lands  comprehended  in  the  conveyance,  as  if  the  con- 
veyance had  been  granted  in  favoar  of  himself  and  recorded 
ID  the  manner*'  already  described.  There  is  also  a  provision  (clause 
10)  by  which  a  party  who  has  acquired  right  to  an  unrecorded  convey- 
ance by  assignation  may  ezpede  a  notarial  instrument,  and  on  the 
instrament  and  conveyance  oeing  recorded  the  party  is  to  be  vested 
with  a  real  right  in  the  lands  comprehended  in  the  conveyance,  as 
if  the  conveyance  had  been  granted  m  favour  of  himself  and  recorded. 
There  may  be  circumstances  in  which  such  a  mode  might  be 
resorted  to  with  advantage,  where  the  title,  has  become  complicated, 
and  the  forms  prescribed  in  clause  9  have  not  been  strictly  lollowed. 

As  lands  are  very  frequently  conveyed  in  trust  settlements  and 
similar  deeds,  containing  a  great  variety  of  provisions,  which  would 
tend  to  overburden  the  record  if  the  deed  were  inserted  at  length, 
aieiy  useful  provision  is  contemplated  by  clause  2.  In  all  such 
cases  it  shall  oe  8u£Bcient  to  expede  and  record  a  notarial  instru- 
loent  setting  forth  generally  the  nature  of  the  deed,  and  containing 
&t  length  those  portions  only  by  which  the  lands  are  conveyed,  by 
which  real  burdens,  conditions,  or  limitations  are  imposed,  and  by 
which  the  nature  of  the  tenure  is  specified,  or  a  reddendo  stipulated* 
Perhaps  this  provision  imposing  the  burden  of  a  separate  deed 
i&ight  be  dispensed  with,  by  authorising  the  insertion  in  the  deed 
of  a  clause  pointing  out  the  portions  to  be  recorded;  and  we  under- 
stand some  such  method  is  in  contemplation. 

A  notarial  instrument  may  also  be  expede  and  recorded  in  place 
of  the  deed,  where  different  lands  are  conveyed  to  the  same  person, 
or  difierent  lands  to  different  persons,  or  where  lands  are  conveyed 
to  one  person  in  liferent  and  another  in  fee,  or  in  favour  of  more 
p^ies  than  one,  either  pro  indiviao  or  in  trust.  In  all  these  cases, 
by  the  method  of  notarial  instrument,  each  party  may  have  his  own 
nght  made  real,  without  being  impeded  with  the  rights,  or  bur- 
dened with  the  expense  more  properly  falling  upon  others. 

A  party  having  obtained  nis  conveyance,  and  recorded  it  in 
due  form,  the  next  point  for  consideration  is  entry  with  the  superior. 
And  with  this  class  of  titles  the  bill  very  properly  deals  stringently. 
Both  where  the  Crown  and  a  subject  are  superiors,  it  is  provided  that 
any  deed  or  instrument  recorded  according  to  the  provisions  of  the  bill 
^^J  be  confirmed  by  a  writing  upon  the  deed  or  instrument  in  the 
form  of  a  schedule  annexed.  The  schedule  is  as  short  and  precise  as 
<^nld  possibly  be  desired.  The  confirmation  so  written  is  to  be,  to 
ill  intents  and  purpose,  as  effectual  as  if  a  charter  of  confirmation 
bad  been  granted  in  the  usual  form.  The  superior  is  to  be  bound 
to  confirm  in  this  manner,  if  required  so  to  do;  but  the  party  must 
produce  the  last  charter,  precept,  or  writ  of  acknowledgment  of  the 
lands,  and  at  the  same  time  pay  or  tender  the  feu -duties  and  casual- 
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ties  exigible.  The  confirmation  is  to  be  held  to  confirm  the  whole 
prior  deeds  and  instruments  necessary  to  be  confirmed  in  order  to 
complete  the  investitnre  of  the  party  in  the  lands,  tfaos  removing 
firaitfal  sources  of  perplexity  and  annoyance.  In  room  of  precepts 
from  Chancery  and  precepts  of  clare  canstatj  a  writ  of  acknow- 
ledgment is  substituted,  and  the  recording  of  the  writ  of  acknow- 
ledgment is  to  have  the  effect  of  sasine  upon  the  former  deeds.  It 
would  be  advisable  to  add  to  this  clause  that  the  granting  of  all 
such  writs  shall  be  equivalent  to  confirmation.  The  charter  of 
resignation  is  untouched,  except  where  its  form  is  altered  by  the 
provisions  applicable  to  the  '*  conveyance,"  which,  by  the  int^ie* 
tation  clause,  includes  the  charter  of  resignation.  The  Faculty  of 
Advocates,  in  their  report  on  the  bill,  propose  that  resignatkm 
should  be  completed  in  the  same  mode  as  confirmation  by  a  writing 
on  the  deed ;  and  the  propriety  of  such  a  proposal  is  so  obvious,  thit 
we  doubt  not  the  Lora  Advocate  will  accede  to  it. 

The  mode  of  consolidating  the  property  and  superiority  is  pro*] 
posed  to  be  simplified  by  clause  3,  which  provides  that  it  shall  nol 
be  necessary  to  expede  and  record  an  instrument  of  resignation  ai 
remanentiam^  but  it  shall  be  sufficient  to  record  the  procuratorj  or  jj 
conveyance  containing  a  clause  of  resignation  ad  remanetUiam,        \ 

Clauses  18  and  19  deal  with  the  very  important  question  of  the]! 
extinction  of  mid-superiorities.     They  do  not  m>  deeper,  howeFeitj! 
than  merelv  to  provide  for  a  form  of  title  by  which  tne  object  ctaj 
be  accomplished,  and  entirely  leave  untouched  any  means  by  whidii! 
either  the  superior  or  the  vassal  can  force  on  an  extinction.     It  wti]| 
wise  to  refrain  from  any  attempt  of  this  kind  in  a  bill  which  ft^\ 
fesses  only  to  deal  with  titles;  and  we  question  whether  public | 
opinion  in  Scotland  is  ripe  for  any  general  measure  of  conversioivt 
at  any  specific  rate  of  purchase  or  otherwise.     The  forms  seen; 
admirably  adapted  to  the  purpose  in  view.    The  niid*8upmor  ii 
to  grant  a  deea  of  relinquishment,  the  vassal  is  to  sign  an  aoo^ 
ance  written  on  the  deea,  and  the  over^uperior  then  grants  a  m 
of  investiture,  to  be  written  on  the  deed  of  relinquishment,  which, 
being  recorded  along  with  the  prior  deeds,  constitutes  the  party  is 
whose  favour  the  deeds  are  granted  the  vassal  of  the  over*8uperi<ff. 
The  over-superior  is  bound  to  grant  the  requisite  writ  of  inwestitoFe 
when  asked,  upon  the  vassal  tendering  the  duties  and  casnaltifs 
exijgible  by  him. 

The  mode  in  which  gmeral  dUpimeeSj  jiidicial  factorsy  BndirusUa 
on  sequestrated  estates  may  make  up  their  titles,  is  provided  for  by 
clauses  8,  16,  and  17.  The  mode  proposed  is  by  notarial  instrn- 
ment,  in  the  form  of  scliedules  annexed  to  the  bill.  This  will  save 
many  complicated  proceedings  which  are  necessary  at  present,  such 
as,  in  the  case  of  a  general  disponee,  the  process  of  adjudication  in 
implement.  Advantage  has  also  been  taKen  of  the  passage  of  this 
Act  to  insert  a  clause  for  the  purpose  of  reducing  the  annus  deliber- 
andij  as  proposed  by  Mr  Dunlop  m  a  separate  bill  (which,  however. 
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was  objectionable,  and  was  ultimately  withdrawn),  at  the  beginning 
of  the  session.  It  is  now  proposed  that  actions  of  constitution  and 
adjudication  against  an  apparent  heir  on  account  of  his  ancestor's 
debt  or  obligation,  for  the  purpose  of  attaching  the  ancestor's  herit- 
wle  estate,  may  be  combined  in  one  summons^  whether  the  heir 
Jttionnce  the  succession  or  not ;  and  all  the  competent  actions  for 
attaching  the  ancestor's  heritable  estate,  either  for  the  debt  of  the 
incestor  or  the  heir,  may  be  insisted  in  at  any  time  after  the  lapse 
nsia  months  from  the  date  of  the  apparency.  A  decree  of  adjudi- 
ation  in  such  cases  is  to  be  equivalent  to  a  conveyance  with  a 
louble  manner  of  holding  in  favour  of  the  adjudger  from  the  ances- 
>r  whose  estate  is  adjudged. 

tlause  13  provides  for  a  reference  to  destinations  of  entails  in  the 
une  manner  as  is  proposed  with  reference  to  the  particular  descrip- 
on  of  lands;  while  clauses  20  and  21  deal  with  the  application  of 
le  price  of  entailed  superiorities,  and  empowering  tne  price  of 
^^orities  of  entailed  lands  to  be  .charged  on  the  estate. 
We  understand  that  a  very  important  suggestion  has  been  made 
f  the  Committee  of  the  Faculty  of  Advocates,  that  an  additional 
ansa  should  be  inserted,  declaring  that  a  conveyance  shall  be  valid 
though  neither  containing  the  magic  word  "  dispone,"  nor  words 
Uch,  in  the  present  state  of  the  law,  could  be  held  to  be  words  of 
'  presenti  conveyance,  provided  the  deed  clearly  express  the 
caning  of  the  grantor  to  convey.  We  have  no  doubt  the  Lord 
drocate  will  be  induced  to  make  this  valuable  addition  to  the  Act, 
the  present  absurdly  technical  rules  are  only  fitted  to  entrap  the 
*^arjr,  and  are  no  protection  whatever. 

A  more  important  suggestion  still  has  been  made  by  the  Committee 
the  Society  of  Solicitors  before  the  Supreme  Courts.  They  point 
it  venr  properly  that  much  as  the  present  bill^  if  passed  into  an 
*t,  will  accomplish,  the  transfer  of  land  will  nevertheless  be  very 
jpensive,  if  the  conveyancer  has  to  examine  a  forty  years'  progress 
I  titles,  and  the  seller  or  borrower  to  exhibit  a  forty  years'  search 
'incumbrances.  They  ask,  whether  the  prescriptive  period  might 
ot  be  at  once  limited  to  twenty  years ?  We  cannot  at  present  enter 
'to  the  question,  but  we  hope  the  law  officers  of  the  Crown  will  not 
^rlook  the  proposition. 

It  would  greatly  facilitate  Cg^orl^jng  of  the  Act  if  the  proper 
ithorities  would  at  once  issues  a  statement  of  the  stamp  duties 
Iiich  they  consider  applicable  to  the  various  new  deeds  which  are 
roposed. 
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Since  our  last  publication,  a  great  and  remarkable  man  has  passed 
away.    The  Lord  Justice  Clerk  Hope,  the  President  of  the  Seoood 
Division  of  the  Court,  struck  down  by  one  of  those  sudden  visita- 
tions, which  startle  us  into  the  recollection  of  our  precarious  exist- 
ence, has  been  summoned,  almost  in  an  instant,  from  the  scene  of 
his  earthly  labours,  at  a  time  when  health  and  years  seemed  still  to 
promise  him  a  long  career  of  useful  and  honourable  exertion.    Ute 
suddenness  of  the  stroke,  the  elevated  position  and  marked  charac- 
ter of  the  jud^  whose  course  has  been  thus  calamitously  arrested, 
— all  combined  to  give  to  the  event  a  more  than  ordinary  interest  and  | 
significance,  and  to  produce  a  deep  and  solemn  effect  on  all  vho  y 
had  been  brought  witnin  the  sphere  of  his  acquaintance  or  his  in- 
fluence.    It  was  difficult  for  those  who,  for  years,  had  been  familiar 
with  his  appearance  in  Court,  as  the  very  type  of  physical  and 
mental  vigour,  to  realize  the  truth,  that  that  imposing  presence  had 
been  seen  among  them  for  the  last  time,  and  tnat  that  active  and 
energetic  heart  was  for  ever  still. 

A  sentence  from  a  manly,  generous,  and  well^written  article  in 
the  SooUmanj  embodies  the  events  of  his  life,  so  far  as  his  profe^ 
sional  position  is  concerned : — ^^  He  was  bom  in  Edinburgh  ia 
1794 :  was  called  to  the  bar  in  1816 :  was  Solicitor-General  fnna 
1823  to  1830 :  and  was  Dean  of  the  Faculty  of  Advocates  from 
1830  to  1841 :  He  was  appointed  Lord  Justice  Clerk  in  that  year, 
on  the  translation  of  the  Riffht  Honourable  David  Boyle  from  tbe(| 
chair  of  the  Lord  Justice  Clerk  to  that  of  Lord  President."  j 

These  few  dates  in  themselves  indicate  the  career  of  no  commaa 
man.  High  birth  and  connections  might  have. advanced  a  man  of 
moderate  abilities  into  a  respectable  position  at  the  bar,  and  perse- 
verance might  have  maintained  him  tnere ;  but  he  must  have  given 
token  of  no  ordinary  acquirements  and  strength  of  character,  to 
whom  the  office  of  Solicitor  General  was  entrusted  at  the  age  d 
twenty-nine ;  and  he  must  have  worthily  filled  that  high  position, 
on  whom,  when  removed  from  power  by  the  accident  of  political 
chan^,  the  Faculty  of  Advocates  unanimously  resolved  to  confer 
the  highest  distinction  which  it  was  in  their  power  to  bestow,  at  the 
early  age  of  thirtynsix.  And  when  the  chair  of  the  Second  Divi- 
sion of  the  Court  became  vacant,  by  the  return  of  the  Conserva- 
tive party  to  power,  and  the  consequent  removal  of  Mr  Boyle  to  the 
presidency  oi  the  Court  of  Session,  it  was  at  once  felt,  not  oniv 
that  the  appointment  would  naturally  be  offered  to  Mr  Hope,  but 
that  it  belonged  to  him  by  the  legitimate  title  of  being  the  fittest 
man  whom  the  Parliament  House  could  then  suggest  to  support  the 
dignity  and  discharge  the  important  duties  of  the  office,  liiese^  as 
our  readers  are  probably  aware,  involved  the  virtual  presidency  c( 
the  Criminal  Court,  in  addition  to  the  civil  duties  of  the  Court  oi 
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Session ;  and  over  both  branches  of  the  law,  it  was  acknowledged 
that  the  snccesaor  of  Mr  Boyle  had  acquired  the  cmdispated  mastery. 
If  we  look  back  on  his  professional  career,  and  endeavonr  to  dis- 
coTer  the  secret  of  that  success  which  placed  him  at  so  early  a 
period  on  a  level  with  the  great  leaders  of  the  bar,  and  ultimately 
advanced  him  to  the  highest  honours  which  the  profession  could  be» 
stow,  it  is  easily  to  be  found  in  one  or  two  leading  diaracteristies 
of  his  mind,  which  must  have  existed  from  the  first,  and  which  the 
stm^les  of  after  life  had  tended  only  to  develop  and  confirm.  Fore- 
most among  these  was  the  intensity  of  his  mind ;  he  could  do  no- 
tbmg  listlessly  or  languidly:  whatever  he  did,  whether  in  creat  things 
or  small,  he  did  it  with  his  whole  heart,  soul,  and  strength.  He  was 
restless  till  he  had  got  to  the  root  of  the  whole  matter.  Whether  it 
was  to  resolve  a  feudal  difficulty,  to  sift  and  harmonise  conflicting 
decisions,  or  to  reduce  to  order  a  chaotic  proof,  the  same  concen- 
trated attention  was  bestowed  on  the  subject,  till  its  minutest  details 
liad  become  part  and  parcel  of  his  mino,  and  so  deeply  engraven 
<Hi  it,  as  to  be  scarcely  capable  of  being  obliterated  firom  his  memory. 
To  this  intensity  of  will  and  keenness  of  perception,  was  superadded 
the  strongest  practical  sense  in  dealing  with  cases  either  with  indges 
or  with  juries.  He  might  sometimes  be  needlessly  minute  in  details, 
bat  he  never  wasted  a  moment  on  the  mere  garniture  of  the  case,  or 
fiuled  to  discern  distinctively,  and  to  press  home  with  irresistible 
energy  its  strong  and  salient  points.  With  reference  to  the  charge 
of  prolexity  which  had  been  applied  to  his  speeches  or  his  written 
vgaments,  it  noay  be  observed,  that  his  experience  had  taught  him 
that  there  could  be  no  greater  mistake  in  dealing  with  juries  or  law, 
in  addressing  a  court,  than  to  present  the  subject  in  too  close  or 
condensed  a  form.  Neither  courts  nor  juries  can  deal  with  essences. 
With  juries  in  particular,  there  must  be  exposition,  expansion,  exhi- 
bition of  the  subject  in  various  lights ; — in  plain  terms,  there  must 
he  repetition,  if  they  are  to  be  brought  to  the  ftill  perception  <^  the 
points  at  issue,  or  of  the  strength  of  the  case  addressed  to  them ;  and 
^^j  of  Mr  Hope's  triumphs,  in  difficult  and  complicated  cases  be- 
fore juries,  we  are  convinced,  were  owing  to  this  very  amplitude 
Kod  reduplication  of  statement,  which,  in  an  oratorical  point 
of  view,  was  injurious  to  their  merit.  The  truth  is,  he  thought 
of  no  other  oratory  than  that  which  was  to  procure  the  verdict 
';-'^^  quoetumque  modo  rem;^  and,  in  fact,  he  attached  much  less 
importance  to  the  speech  than  to  the  previous  preparation  and 
thoroQgh  arrangement  and  exposition  of  tlie  case ;  while  some,  even 
of  his  eminent  rivals^  were  chiefly  intent  on  their  addresses  to  the 
j^}  and  perhaps  neglected  in  that  view  the  less  showy,  but  the 
weightier  matters  of  the  law.  Mr  Hope's  main  attention  was 
directed  to  strengthening  the  outworks  of  his  own  case,  and  accumu- 
lating the  materials  with  which  he  hoped  to  demolish  that  of  the 
enemy.  Every  fragment  that  could  be  wrought  into  the  fabric  of  his 
case,  \vas  gathered  up  from  the  most  distant  sources,  and  incorporated 
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with  it.  Not  a  loop-hole  in  his  own  position  was  left  angnarded; 
and  even  when  his  opponents  had,  as  they  thot^ht,  successfdlly 
overthrown  his  outer  line  of  defence,  it  was  only  to  find,  as  thev  often 
did,  that  they  had  to  encounter  a  second  and  more  formidable  barrier 
within.  His  object  was,  so  to  prepare  his  own  case  as  to  render 
surprise  impossible :  to  bring  together  every  available  material  that 
could  be  brought  to  bear  on  the  camp  of  his  opponent;  and  confident 
in  the  weight  and  force  of  the  artillery  whicn  he  wielded,  he  was 
comparatively  indifferent  to  the  way  in  which  it  might  be  delivered. 
But  even  as  oratorical  addresses — if  oratory  is  to  be  viewed  as 
synonymous  with  persuasion,  and  its  value  to  be  tested  by  the  touch- 
stone of  success — Mr  Hope's  speeches  to  juries  were  precisely  those 
which  were  suited  to  the  audience.  Always  exhibiting  a  thorough 
grasp  and  command  of  the  question,  embodying  his  views  in  lan- 
guage forcible  and  intelligible,  sometimes  most  lucid,  appropriate^ 
and  persuasive  ;  and  sin^larly  sagacious  in  the  adaptation  of  his 
topics  or  illustrations  to  the  minds  of  those  he  was  addressing,  many 
of  his  speeches  to  juries,  appear  to  us  to  be  models  worthy  of  sUiSf 
and  analysis,  by  his  successors ;  from  the  combination  of  breadth  of 
view  with  detail^  the  forecast  with  which  every  possible  aspect  of 
the  case  had  been  foreseen  and  provided  for,  and  the  manly  com- 
mon sense  which  commends  them  to  men  of  that  measure  of  mind 
who  compose  the  majority  of  juries.  Juries  are  generally  y^ 
ordinary  men  t  and  the  majority  of  cases  which  come  before  jariesi  ' 
are  very  ordinary  cases.  For  one  case  which  appeals  to  the  passions,  j 
there  must  always  be  twenty  which  deal  with  the  common  busing  ' 
and  interests  of  life,  and  to  which  eloquence,  in  its  more  imagina- 
tive form,  is  inapplicable.  And  in  this  wide  range  of  cases,  embrac-  : 
ing  all  the  ordinary  transactions  between  man  andman,  Mr  Hope dis-  i 
played  a  rare  tact  m  fathoming  the  views  and  securing  the  confidence  : 
and  sympathy  of  juries,  by  his  sagacity,  rectitude  of  feeling,  and  ) 
thorough  identification  with  his  case.  > 

Mr  Hope's  written  arguments  present  mostly  the  same  characte^  • 
istics,  though  in  these  the  defect  of  redundancv  perhaps  appeals 
more  prominently.  Their  learning  is  frequently  great ;  they  ex- 
haust the  subject  invariably,  but  the  argument  does  not  always  ar- 
rad^  itself  artistically ;  tne  high  pressure  of  employment,  under 
which  they  were  written,  was  fatal  to  condensation,  and  sometimes 
to  arrangement ;  he  had  not  time,  in  fact,  to  write  a  short  pper. 
On  the  whole,  they  exhibit  him  to  less  advantage  than  his  oral 
pleadings,  though  they  bear  on  their  face  the  same  impress  of 
power,  and  appear  wonderful  with  reference  to  the  rapidity  with 
which  they  must  have  been  composed. 

Probably  his  nature  was  from  the  first  confident  and  self-Teh*ant« 
and  his  precocious  experience  had  strengthened  that  feeling.  Coo- 
tending,  when  a  mere  youth,  against  veteran  rivals,  he  had  found  in 
himself  a  new  combination  of  qualities,  which  made  him  even  then,oD 
the  whole,  their  equal.     Accordingly,  he  never  felt  a  donbt  about 
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his  resovxceSy  or  that  he  could  be  eqaal  to  the  occasion,  whatever 
might  be  the  demand  on  his  powers.  He  has  been  heard  to  saj, 
that  DO  case  in  which  he  was  engaged,  had  ever  cost  him  a  sleepless 
night.  He  coald  lay  down  an  intricate  case,  and  retire  for  the  few 
hours  which  he  allowed  himself  for  sleep,  confident  that  in  the 
morning  all  its  perplexities  would  have  unravelled  themselves,  or 
would  speedily  yiela  to  the  steady  pressure  of  a  penetrating  mind. 
Like  otners  who  have  limited,  to  its  smallest  amount,  the  time  for 
rest,  his  sleep  was  almost  instantaneous ;  it  could  be  counted  on  for 
certainty;  anxiety  or  mental  emotion  was  never  permitted  to  disturb 
it;  it  seemed  to  partake  of  that  intensity  which  characterized  his 
waking  mm^j^  • 

The  amount  of  labour  undergone  by  Mr  Hope,  when  at  the  bar, 
would  appear  incredible  to  those  who  had  not  witnessed  it.  Up  to 
1825,  the  most  of  the  work  in  the  Court  of  Session  was  substantially 
performed  through  written  pleadings;  and  .of  these  no  one  prepared 
more  than  Mr  Hope.  The  task  begun  in  the  morning  was  prolonged 
far  into  the  night.  Strange  to  say,  however,  amidst  this  absorbing  and 
engrossing  profession,  he  found  time  to  read  almost  every  work  of 
fiction,  travels,  and  divinity,  that  appeared.  As  has  been  said  of  ano- 
ther eminent  man,  he  seemed  at  once  to  tear  out  the  heart  of  every 
Tolame  he  perused.  We  remember  hearing  him  say,  that  even  in 
bis  busiest  days  of  practice,  he  had  once  sat  up  all  night  to  read  a 
now-forgotten  work  by  the  author  of  "  Tremaine,**  entitled,  "  De 
Vere,"  and  had  finished  the  four  volumes  at  a  sitting. 

This  mental  labour  would  have  been  impossible  for  any  but  a 
frame  of  more  than  ordinary  physical  strength.  This  Mr  Hope  pos- 
sessed in  an  eminent  degree.  His  corporeal  strength  and  activity 
were  great ;  his  figure  tall,  commanding,  capable  en  enduring  great 
fatigue ;  uniting  the  appearance  of  strength  with  that  nnmistakeable 
look  of  high-breeding  wnich  adhered  to  him  through  life,  even  when 
years  had  added  some  heaviness  to  his  form,  and  his  buoyant  step 
had  become  less  elastic  and  firm.  His  early  devotion  to  his  profes- 
sion left  him  neither  time  nor  inclination  for  field  sports  of  any 
kind,  but  in  his  more  youthful  days,  his  love  for  walking,  when  he 
conld  indulge  it,  was  almost  as  insatiable  as  his  love  of  mental 
labour.  The  hard-working  lawyer,  who,  even  in  his  country  resi- 
dence, had  been  toiling  in  the  morning  over  cases  and  memorials, 
might  be  found  a  few  hours  later  on  the  summit  of  Benlomond  or 
toiling  up  the  sides  of  Ben-y-glo.  Thus  each  pursuit  reacted  on  the 
other ;  the  intensity  of  his  labours  gave  an  exauisite  keenness  to  his 
enjoyment  of  these  intervals  of  not  inactive  leisure;  the  relief  which 
these  imparted  renewed  vigour  both  to  body  and  mind.  Let  this 
lesson  not  be  forgotten  by  the  student  of  his  profession  :  without  the 
active  habits  which  he  thus  kept  up  through  life,  the  Lord  Justice 
Clerk  would  never  have  achieved  what  he  did.  There  was  some- 
thing eminently  healthy  and  simple  in  his  love  of  country  sights  and 
•ounds,  and  of  the  grander  forms  of  nature.     He  had  not  a  pictur- 
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esqne  eye,  in  the  ordinary  sense  of  the  word ;  he  conld  not  diacen 
whether  the  features  in  a  landscape  were  adapted  to  the  pnrpoKS  of 
art  or  not ;  bat  the  aspect  of  nature,  in  its  greater  feataxes^  never 
fiuled  to  move  him ;  and  we  ha^e  often  witnessed,  almost  with  sor- 
prise,  the  effect  produced  on  him  by  the  sight  of  some  mountain 
range  of  noble  mils,  the  view  of  a  vast  plain  seen  from  a  mountain 
top,  or  the  solitary  shores  of  an  inland  Highland  sea.  He  loved  ' 
nature  well,  in  short,  though  he  could  not  use  the  technical  language 
of  admiration. 

As  Dean  of  the  Faculty  of  Advocates,  an  office  which  he  hdd 
from  1830  to  1841,  his  popularity  was  great.  He  cultivated  tbe 
acquaintance  and  friendship  of  the  young  men  of  the  bar,  and  ob- 
tained in  no  common  degree,  their  confidence  and  attachment  in  re- 
turn. He  was  always  prompt  to  give  encouragement  and  advice  to 
merit,  wherever  he  recognisea  it;  and  not  a  few  of  those  whom,  in  after 
life,  have  risen  to  a  high  position  at  the  bar,  are  proud  to  ascribe  to 
his  influence  and  recommendation  the  origin  of  tneir  success.  We 
recollect  no  Dean  of  Faculty,  with  the  exception  of  the  distinguished 
personage  who  now  combines  that  office  with  the  functions  of  Lord  ' 
Advocate,  who  was  felt  to  be  so  entirely  identified  with  the  bar  ' 
during  his  tenure  of  office.  | 

In  1841  he  became  Lord  Justice  Clerk :  and  it  is  true  thaU,  for  | 
a  time  at  least,  he  was  less  popular  in  this  capacity  than  he  had  !; 
been  as  Dean  of  Faculty.     Every  one  of  course  did  justice  to  the  ' 
eminent  ability,  the  entire  unpartiality  and  conscientious  labour  with 
which  he  discnarged  the  duties  of  the  chair ;  but  the  very  anzietj  ' 
which  he  felt  that  every  point  of  every  case  should  be  exhauated,— 
that  nothing  which  the  Court  might  desire  for  its  own  satisfkcticm 
to  know,  should  be  kept  back,  exposed  him  to  the  remark,  that 
pleadings  came  to  be  unnecessarily  lengthened,  or  repeated  before  ,| 
nim,  that  the  expenses  of  cases  were  increased  by  additional  printing;  ^ 
and  that  the  conduct  of  agents  or  counsel,  in  the  preparation  of  causes, 
was  occasionally  made  the  subject  of  comments,  which  were  some- 
times unfounded,  and  at  other  times,   somewhat  unmeasured  io 
their  expression.    If  there  was  some  foundation  in  the  outset  for 
this  accusation,  it  appears  to  us  to  have  been  altogether  inapplicable 
to  the  later  years  ol  his  judicial  career ;  and  nowhere,  so  far  as  cor 
experience  goes,  were  counsel  received  with  more  courte^,  or  more 
inaulgence  and  encouragement  given  to  any  promise  of  merit,  on  tbe 
part  of  junior  counsel,  than  in  the  Second  Division  of  the  Court.  Pass- 
ing from  these  matters,  which  are  rather  of  form  than  substance,  and 
coming  to  the  more  important  consideration, — How  were  the  judicial 
functions  of  the  Lord  Justice  Clerk  performed  during  his  tenure  of 
office  from  1841  to  1858 1  we  do  not  hesitate  to  say,  that  both  in 
the  Criminal  and  the  Civil  Court,  he  proved  himself  to  be  a  great 
lawyer  and  distinguished  judge.     In  the  Criminal  Court  we  now 
of  one  only  who  can  take  rank  beside  him  :  and  his  judgments 
on   matters  of  law  and  evidence,   embracing  some   of  the  most 
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delicate  and  difficult  Questions  that  have  occurred  in  Jurisprudence, 
we  are  confident,  will  be  acknowledged  with  gratitude  oy  every 
student  of  law,  as  models  of  legal  kaming,  happily  guided  and 
tefflpered  by  good  sense.  In  the  conduct  of  tne  civil  business  of  the 
Court,  the  powerful  nature  of  his  mind  was  equally  obvious.  Many  of 
his  jadicial  opinions  are  treatises  that  exhaust  the  subject.  On  the 
subject  of  prescription,  or  intricate  questions  of  vesting,  of  life- 
rent and  lee,  and  of  entail,  he  has  reviewed,  in  the  most  com- 
prehensive and  able  manner,  the  apparent  conflict  of  previous 
decisions,  and  done  much  to  advance  these  difficult  questions 
to  a  solution.  To  the  law  of  evidence  he  has  made  the  most 
important  contributions  ;  for,  if  there  was  any  one  department 
of  law  in  which  more  than  another  he  was  peculiarly  accom- 
plished, it  was  in  the  almost  intuitive  perception  of  what  fell  within 
the  province  of  l^al  evidence  and  what  did  not.  Every  opinion  he 
gaye  was  eminently  original  and  suggestive;  the  product  of  his 
own  anxious  and  independent  thought,  but  aided  by  all  that  re- 
search and  industry  could  borrow  irom  the  labours  of  his  predecessors. 
On  the  character  of  the  Lord  Justice  Clerk  in  private  life,  it  is 
not  onr  province  to  enter.  As  public  journalists,  we  have  to  deal 
with  him  only  as  a  lawyer ;  we  leave  to  others  the  duty  of  recording 
his  domestic  virtues,  and  of  paying  to  his  memory  the  tribute  so 
justly  due  to  him  as  a  noble-hearted,  generous,  and  loving  man. 


Pitrliatnent'^ln  the  proceedings  of  Parliament  during  the  past 
inonth,  Scotch  afiairs  have  occupied  an  unusual  prominence.  Not 
only  has  considerable  progress  been  made  with  the  many  admirable 
measares  introduced  oy  the  Lord  Advocate,  but  even  a  large  por- 
tion of  the  time  of  the  House  of  Commons  has  been  ungrndgingly 
given  to  various  speculative  matters  relating  to  Scotland  of  little 
immediate  importance.  One  of  these  was  the  proposal  to  transfer 
the  political  duties  of  the  Lord  Advocate  to  a  Scotch  Under-Secr^ 
tarj  of  State.  This  is  one  of  the  propositions  of  the  Scottish  Rights 
Association,  which,  perhaps,  of  all  the  absurd  proposals  of  that  shorts 
lived  body,  made  tne  nearest  approach  to  common  sense.  It  is  a 
favoorite  scheme  of  certain  of  the  Scoteh  Radical  members,  who 
would  thereby  be  eligible  for  the  great  prize  which  is  now  open  only 
to  lawyers.-  The  motion,  however,  was  but  feebly  supported ; 
and  the  House  expressed  so  decided  an  opinion  against  it,  that 
we  presume  it  may  be  considered  as  dead  and  buried,  for  this 
generation  at  all  events.  The  case  of  the  mover  was  simply  this, 
--that  the  duties  of  the  office  of  Lord  Advocate  were  so  labo- 
rious and  multiform,  that  they  ought  not  to  be  efficiently  discharged. 
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No  attempt  whatever  was  made  to  show  either,  that  in  point  of  f&ct 
they  are  inefficiently  discharged ;  or  (which  is  of  more  consequence) 
that  the  appointment  of  an  Under-Secretary  for  Scotland  would  be 
any  improvement  on  the  existing  system.     It  is  perfectly  true,  that 
the  Lord  Advocate  combines  in  his  own  person  functions  of  a  veiy 
important  and  varied  character — ^^  he  is  Secretary  of  State,  Grand 
Jury,  Coroner's  Inquest,  Privy  Council,  Commander  of  the  Forces" 
— in  short,  he  is  everything.    But  we  are  a  quiet^  contented  popu- 
lation, easily  governed.    Tne  local  bodies  manage  local,  buigh,  and 
county  affairs ;  matters  of  imperial'  concern  necessarily  fall  to  be 
disposed  of  by  the  cabinet  of  the  day ; — what  properly  form  the 
national  affairs  of  this  kingdom,  entirely  and  exclusively  relate  to  | 
Scotch  law — the  church  and  the  law  being  the  sole  relics  of  our  lost  | 
nationality.    Keeping  out  of  view  the  important  functions  of  public 
prosecutor  (which  in  practice  almost  wholly  devolve  on  the  Solicitor- 
General  and  the  Advocates  Depute),  the  only  duties'  within  the 
scope  of  the  Lord  Advocate's  office  are  legislation  and  patronage. 
Now,  almost  every  Scotch  bill  is  a  law  bill ;  a  large  portion  of 
the  Scotch  patronage  of  the  Home  Office  relates  to  offices  of  a  legal 
nature,  and  filled  up  on  the  advice  of  the  Lord  Advocate,  who  is 
practically  conversant  with   the  profession.    Both  these  mattei^ 
then,  can  only  safely  be  entrusted  to  a  trained  and  experienced 
lawyer,  such  as  the  Lord  Advocate  invariably  is.   We  quite  concur 
in  the  remark  of  Mr  Bonverie  (who,  as  an  English  lawyer,  kiio\^ 
all  about  it),  that  ^^  it  would  be  a  very  inferior  substitute  for  the 
learning,  diUgence,  and  ability  brought  to  bear  on  the  various  ques- 
tions connected  with  Scotland,  to  provide  at  haphazard  some  mem- 
ber of  that  House  who  would  be  much  less  able  to  deal  with  those 
questions  than  the  Lord  Advocate  invariably  was."    He  might  have 
added  with  eaual  truth,  that  the  great  grievance  of  Scotland  in  the 
Imperial  Parliament,  is  not  the  absence  of  a  special  Secretary  of 
State,  but  the  small  number  of  lawyers  which  she  can  afford  to  send 
to  the  House  of  Commons.    It  is  notorious  that  the  Scotch  mem- 
bers— though  for  the  most  part  honest,  sensible  men — ^knownothii^g 
whatever  about  the  questions  on  which  they  are  called  to  legis- 
late.   What,  for  example,  does  an  honest  country  laird,  a  mercfaaot; 
or  a  manufacturer,  know  of  such  questions  as  those  which  form  the 
subjects  of  the  Titles  to  Land  Bill,  or  the  Executors  Bill  ?    Of  wbt 
use  are  they  in  questions  of  that  kind  ?    And  yet  to  these,  and 
such  as  these,  Scotch  legislation  is  now  wholly  confined.     Happiljf 
while  the  country  has  been  so  ill  represented,  there  have  alwajs 
been  at  the  head  of  every  Administration  a  series  of  public  men, 
who  were  deemed  worthy  of  this  compliment  by  the  Cnancellor  of 
the  Exchequer : — 

'*  I  have  had  some  experience  in  this  House,  and  I  must  say  my  ezperienoe 
leads  me  to  this  conviction,  that  of  all  public  offices  none  have  been  sostained 
daring  the  last  twenty  years  with  such  continuous  ability  and  sound  iDtrlli- 
gence  as  the  office  of  Lord  Advocate  of  Scotland.     (Hear,  hear.)     I  do  not 


1858.]  REVIEW.  367 

remember  the  period  in  which  it  has  been  filled  by  a  man  of  inferior  ability, 
or  in  which  the  service  of  the  State,  so  far  as  that  office  is  concerned,  has  not 
been  efficiently  conducted.  I  do  not  remember  a  period  in  which  it  has  not 
been  represented  in  all  its  attributes  by  men  entitled  to  respect,  and  often  to 
admiration."    (Hear,  hear.) 

Obvionslj  the  member  for  Montrose  must  seek  another  field  for 
the  exercise  of  his  energies  than  the  administration  of  Scotch 
affairs. 

The  Lord  Advocaie^s  Legislation.  —  The  Executors  Bill  has 
passed  through  committee ;  and  the  Titles  to  Land  Bill  is  making 
rapid  progress  to  the  final  stages.  The  latter  measure,  which  is 
pnnted  and  commented  on  in  another  part  of  this  month's  publica- 
tioD,  has  received  a  most  favourable  reception  firom  the  legal  public. 
To  the  credit  of  the  profession  be  it  said,  it  has  nowhere  oeen  con- 
sidered in  a  selfish  spirit.  Whatever  changes  in  practice  it  may 
effect,  no  opinion  has  oeen  expressed  save  one  of  cordial  and  general 
approval.  The  most  commendable  anxiety  has  been  manifested  to 
second  the  efforts  of  the  Lord  Advocate,  by  practical  suggestions  in 
niatters  of  detail.  The  professional  feeling  on  the  subject  may  be 
gathered  from  a  paragrapii  in  the  report  of  the  Solicitors  before  the 
Supreme  Courts : — 

"  The  changes  whidi  it  is  the  object  of  this  bill  to  effect  are  numerous  and  im- 
pt^ant.  They  can  scarcelj  fail,  for  a  time  at  least,  to  diminish  materially  the 
emolaments  which  conyejancers  and  notaries-public  have  hitherto  derived  from 
their  profession.  But  the  Council  are  of  opinion  that  the  attempt  to  simplify 
the  form  and  diminish  the  expense  of  completing  titles  to  land  in  Scotland,  is  one 
which  ought  to  receive  the  support  of  this  Society.  However  much  the  provisions 
^  the  bill  may  at  first  affect  the  professional  emoluments  of  individual  members, 
it  is  thought  that  the  interests  of  the  public  and  of  the  nrofession  are  not  anta- 
pnutie,  and  that  if  it  be  a  beneficial  measure  for  the  public,  it  will  not  in  the  end 
he  detrimental  to  the  legal  profession." 

Taken  in  connection  with  the  Universities  Bill,  this  measure 
has  secured  for  the  Lord  Advocate  as  great  a  success  in  public 
life  as  he  has  obtained  at  the  bar.  At  an  unusually  early 
P^od,  he  now  takes  the  second  prize  open  to  Scotch  fawyers, 
*ith  the  unanimous  approval  and  the  best  wishes  of  all  ranks 
^1  the  profession.  There  is  no  man  living  to  whom  it  is  more 
justly  due ;  but  we  cannot  avoid  indulging  our  regret  that  it  will 
<^c88ion  his  withdrawal  from  a  sphere  which  he  was  so  peculiarly 
fitted  to  adorn.  His  premature  retirement  from  Parliament  leaves 
&  void  it  is  quite  impossible  to  fill.  It  would  have  been  an  object 
^f  national  importance  if  he  had  been  in  the  House  of  Commons 
ten  years  earlier  or  ten  years  longer.  But  events  have  been  other- 
^■ise  ordered.  And,  meantime,  it  is  matter  of  congratulation  that 
the  presidency  of  the  Second  Division  of  the  Court,  and  the  chief 
^^harge  of  the  criminal  justice  of  the  kingdom,  are  committed  to  one 
*o  admirably  qualified  for  the  exalted  station.     His  appointment  will 
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at  once  restore  the  popularity  of  the  Second  Division ;  and  being 
still  in  the  prime  of  life,  he  will  ably  second  the  praiseworthy  efforts 
of  the  Lord  President  to  clear  off  the  accumulation  of  business,  of 
which  the  Rolls  are  being  rapidly  disencumbered. 

OJicial Changes. — Providence  is  always  upon  the  sideof  theTorie?. 
On  the  deatli  of  Lord  President  Hope,  Mr  Boyle  took  his  place, 
and  the  old  President's  son  became  Justice  Clerk ;  and  Kutherford 
resumed  his  stuff  gown,  and  his  practice  at  the  bar.  Eleven  years 
passed,  and  the  short-lived  Conservative  Government  came  into 
power,  and  Lord  Colonsay  became  the  chief;  and  Lord  Rutherford 
again  had  to  bear  the  disappointments  of  ambition.  After  seven 
long  years  of  arduous  and  faithful  service  as  Lord  Advocate,  during 
which  he  has  made  seven  judges  of  the  Court  of  Session,  Mr  Mon- 
creiff  has  to  drink  the  bitter  cup  of  disappointment,  and  the  Lord 
Advocate  of  a  day  assumes  the  purple.  There  is  here  plenty  of 
room  for  moralising,  were  this  other  than  a  practical  Journal  for 
the  record  of  passing  events.  A  special  providence  certainly  watclies 
over  the  Tories. 

Mr  Inglis  becomes  Lord  Justice  Clerk  of  Scotland,  and  Mr 
David  Mure,  Solicitor-General.  This  latter  promotion  calls  fortn 
the  obvious  remark,  that,  admitting  Mr  Mure's  merits,  it  is  effecttil 
at  the  expense  of  Mr  Graham  Bell,  Mr  Dundas,  Mr  Moir,  ami 
Mr  Patton, — all  of  whom  are  MrMure's  seniors,  and  have  deserved 
well  of  their  party.  Political  ingratitude,  however,  is  the  order  <>t 
tlie  day,  and  the  springs  of  professional  promotion  are  absolutely 
inscrutable  to  the  uninitiated  public.  One  office  remains,  wliicii  ^ 
independent  of  party  polities,  or  the  influence  of  political  associa- 
tions. By  the  elevation  of  Mr  Inglis,  the  office  of  Dean  of  the 
Faculty  of  Advocates  has  become  vacant,  and  we  grieve  to  say,  that 
in  reference  to  it,  the  name  of  a  respected  and  respectable  man  has 
been  used  in  a  manner  which,  we  have  no  doubt,  he  himself  will  re- 
gret. The  Scotch  bar,  at  the  present  moment,  possesses  one  maot 
who,  to  the  usunl  professional  qualifications  of  an  accomplishe^i 
lawyer,  has  united  the  happier  and  rarer  quality  of  a  saccessfiil 
orator,  in  the  most  fastidious  of  all  assemblies.     Mr  Moncreiff  has 

E reserved  in  the  House  of  Commons  the  prestige  of  the  Scottisii 
ar,  by  a  success  rare  in  modern  times,  not  merely  in  the  purely 
local  subjects  on  which  he  was  ea:  officio  an  authority,  but  upon 
matters  of  national  importance.  No  doubt  the  election  to  the  offiw 
of  Dean  of  the  Faculty  of  Advocates  has  been  often  made  to  turn 
upon  political  and  personal  antipathies ;  but  the  era  for  this  has  now 
gone  by ;  and  this  is  not  an  occasion  in  which  political  rancour 
should  be  revived. 

T7i€  RegistrarsJiip  of  Sasines, — Among  the  matters  mooted  in  P«i'" 
liament  during  the  month,  was  the  recent  appointment  to  the  office 
of  Keeper  of  the  Register  of  Sasines.     This  last  official  act  of  Mr 
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Moncreiff  has  given  rise  to  a  good  deal  of  criticism  of  a  kind  that 
might  be  more  justly  applied  to  the  system  of  promotion  in  public 
offices,  than  to  the  merits  of  this  particular  appointment.  Indeed, 
the  principle  of  having  one  liead  of  a  department  to  perform  the 
work,  and  another  to  receive  the  emoluments,  is  so  firmly  rooted  in 
our  whole  administrative  system,  that  we  are  almost  tempted  to 
doubt  the  sincerity  of  public  men,  when  they  object  to  the  appoint- 
ment of  Mr  Brodie  on  the  ground  that  his  office  is  a  sinecure. 
The  public  are  certainly  indebted  to  the  Scotch  members  for  their 
zeal  in  ferreting  out  the  few  honorary  offices  that  are  open  to 
Scotchmen  ;  but  we  have  not  seen  any  evidence  of  a  disposition  on 
the  part  of  their  English  brethren  to  contribute  their  share  to  such 
labours  of  economy. 

We  have  heard  a  story  of  an  English  cabinet  minister,  before  the 
time  ot  the  Reform  Bill,  who,  on  meeting  a  friend  after  a  general 
election,  remarked  with  an  air  of  perplexity,  **  I  have  just  been  re- 
tttnied  for  the  burgh  of  Wigtown, — Where  is  Wigtown  ?"  and  there 
are  registrarships  m  Chancery,  and  lucrative  situations  about  Doc- 
tor's Commons,  filled  at  this  day  by  relatives  of  eminent  judicial 
and  arch-episcopal  personages,  who  would  be  equally  at  a  loss  to 
indicate  the  whereabouts  of  the  establishments  over  which  they  are 
supposed  to  preside.  There  are  also  commissioners  in  important  de- 
partments of  the  Revenue  who  reside  chiefly  on  the  Continent,  receiv- 
^nj;  their  two  or  three  thousand  a-year  in  circular  notes  from  a  London 
hanker.  If  the  House  of  Commons  is  prepared  to  record  a  resolu- 
tion that  no  sinecure  office  that  may  become  vacant  in  future  should 
iH;  filled  up  without  the  consent  of  Parliament  previously  obtained, 
^e  will  give  it  credit  for  earnestness  in  the  matter;  but  we  confess, 
w^e  have  little  sympathy  with  piecemeal  clipping  at  official  salaries. 
"6  are  aware  that  there  are  specialties  in  the  j)resent  case.  By  a 
Treasury  minute  of  old  standing,  it  had  been  provided  that  the  next 
vacancy  should  not  be  filled  up  without  previous  inquiry.  When 
the  vacancy  did  occur,  Mr  Brodie,  as  Crown  agent,  made  a  report 
at  the  request  of  the  Home  Office,  in  which  he  recommended  that 
tl»e  office  should  be  continued,  and  the  salary  of  the  Kee()er  increased, 
in  respect  of  certain  additional  duties  that  would  devolve  upon  his 
[leputy  1  It  is  but  fair  to  say,  that  there  is  every  reason  for  suppos- 
'|\^  that  Mr  Brodie  had  no  intention  at  that  time  of  asking  the  office 
*<[^r  himself.  Still,  a  report  affirming  the  expediency  of  filling  up  a 
sinecure  office  by  a  gentleman  who,  in  the  opinion  of  the  late 
(lovernment,  was  himself  the  person  best  qualified  to  fill  it,  will 
luirdly  be  accepted  as  conclusive  or  satisfactory ;  and  unless  some 
duties  commensurate  with  tlie  remuneration  of  the  Keeper  are  to  be 
imposed  upon  him  by  the  new  Registration  Bill,  which,  we  under- 
'^tand,  is  in  prepai*ation,  it  would  be  best,  perhaps,  for  that  gentleman 
|o  put  an  end  to  the  discussion  by  resigning.  Such  an  act  would 
w  a  graceful  concession  to  ptiMic  feeling;  and  who  knows  but  it 
^^g'lt  shame  the  ^larquis  of  Dalhousie  into  a  similar  s\in'ender? 
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Although  possessed  of  a  private  fortune  which  places  him  far  aboTe 
the  necessity  of  accepting  public  money,  that  distinguished  oflBdal 
seems  to  be  as  strongly  impressed  as  Sydney  Smith  was,  in  his  con- 
troversy with  the  Dissenters,  with  the  absurdity  of  being  rea^ned 
out  of  L.1200  a*year.  The  only  official  act,  so  far  as  we  can  lean, 
that  the  Marquis  has  ever  performed  as  Lord  Clerk  Eegister,  was  to 
don  his  official  robes  and  sit  for  his  portrait ! 

The  Liabilities  of  Bank  Directors. — The  fall  of  another  bankiti<; 
corporation,  under  circumdtances  which  will  render  an  inqoiry  br 
the  Court  necessary,  lends  additional  interest  to  the  question,  how  far 
the  directors  of  a  public  company  may  with  safety  to  themsekes 
fabricate  reports  and  declare  raise  and  fictitious  dividends.     A  de- 
cision on  this  important  point  has  just  been  pronounced  by  the  i 
Second  Division,  which,  we  believe,  will  give  entire  satisfaction  to 
the  public.    The  case  is  Tulloch's  Executors  v.  Davidson,  etc,  the  re- 
presentatives of  a  Mr  Davidson  who  was  a  director  of  the  notorious 
Aberdeen  Bank.    The  pursuers,  in  the  first  place,  claim  recovery  of 
the  price  of  certain  shares,  and  the  calls  paid  thereon,  on  the  ground 
that  they  were  purchased  by  Dr  TuUoch  "  in  consequence  of  false 
and  fraudulent  representations  made  by  the  late  Mr  Davidson  as  a 
director."     Seconaly  and  alternatively,  the  summons  concludes  for 
the  amount  of  the  loss  and  damage  sustained  by  Dr  Tulloch  as  a  j 
shareholder,  *^  in  consequence  of  the  culpable  and  fraudulent  viok- 
tions  of  duty  as  a  director,  on  the  part  of  Mr  Davidson,  in  misapplying 
the  funds  of  the  company,  and  otherwise."    The  action  difiPers  m  some 
respects  from  the  case  against  Mr  Davidson  and  other  directors  of  the 
bank,  raised  by  Leslie's  representatives,  and  finally  disposed  of  bv 
the  Court  on  19th  June  1856.     The  grounds  of  the  present  action 
are  shortly  these :  Mr  Davidson,  it  is  said,  from  tne  year  ISi^ 
downwards,  designedly  abused  his  power  and  violated  his  duty  as  a 
director,  fraudulently  and  illegally  to  promote  the  private  interests 
of  his  fnends  and  connections.   In  particular,  he  made  or  allowed  to 
be  made,  without  security,  advances  out  of  the  funds  of  the  bank  to 
five  parties,  at  a  time  when  he  knew  them  to  be  unable  to  meet 
debts  already  due,  and  when  he  was  aware  or  had  sufficient  reason 
to  believe  that  the  advances  so  made  would  not  be  recovered.     The 
amount  of  the  sums  so  advanced  was,  at  the  close  of  1833,  upwards 
of  L.295,000,  when,  moreover,  other  losses  had  been  incurred  to  the 
extent  of  L.56,552,  all  which,  though  well  known  to  Mr  Davidson 
and  his  co-directors,  were  fraudulently  concealed  from  the  share- 
holders.    In  point  of  fact,  the  above  losses  were  actually  written  off 
as  such  in  the  books  of  the   bank,  with  the  knowledge  of  Mr 
Davidson  and  his  co-directors,  prior  to  1834;  but  nevertheless,  in 
reports  to  the  shareholders,  at  their  annual  meetings  in  April  ISii 
and  1834,  and  intervening  years,   Mr  Davidson   and   the  other 
directors  falsely  representea  the   bank   as  in   prosperous  circum- 
stances, and  as  having  realised  large  profits — justifying  the  payment 
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dividends  ranging  from  6  to  7  per  cent.,  with  a  bonus  in  1828 
2  jwr  cent. — ^while  it  was  perfectly  well  known  to  the  directors, 
at  no  profits  whatever  had  been  made  during  any  of  the  years 
entioned.  Dr  Tulloch,  relying  on  the  truth  of  the  statements  con- 
med  in  the  annual  reports  and  the  dividends  declaimed,  purchased 
vk  in  1834,  by  which  time  it  was  known  to  the  directors  that 
the  nominal  capital  of  the  company  had  been  swept  away.  The 
fence  put  forward  was,  that  as  the  shares  had  not  been  purchased 
ni  any  of  the  directors,  bat  were  bought  from  shareholders  in 
i  market,  at  the  market  value,  there  was .  no  privity  of  contract 
•ween  the  transferee  and  directors  out  of  which  legal  liability 
Jd  be  inferred.  The  Court  has  refused  to  give  effect  to  this  plea ; 
to  recognise  the  monstrous  proposition,  tli at  the  directors  of  a 
(It  stock  company,  the  shares  of  which  are  bought  and  sold  on 
J  Stock  exchange,  may  with  impunity  resort  to  any  fraudulent 
nces  to  raise  the  market  value  of  the  stock.  Lord  Cowan,  who 
nrered  the  judgment  of  the  Court,  observed,  "The  market  price 
the  shares  comes  to  depend  directly  on  the  reports  from  time  to 
ae  circulated  by  the  directors  among  their  constituents.  The 
'udulent  representation  and  concealment  of  the  directors  cannot 
»el'ore  be  viewed  as  matters  with  which  the  public  and  intending 
tpcliasers  of  stock  have  no  concern.  It  is,  in  truth,  on  them  that 
^  acts  are  specially  intended  to  operate,  and  they  are  the  only 
Wies  deceivea  by  the  fraud.  If  then  the  wrong-doer  is  legally 
*werable  for  his  wrong,  it  is  but  a  legitimate  sequence,  that  the 
^J  suffering  from  the  wrong  must  have  right  to  demand  redress 
f  J^>e  consequences."  These  views  will  meet  with  the  concurrence 
tne  profession.  It  is  in  every  respect  a  most  just  judgment ;  and 
"I,  doubtless,  have  the  best  possible  effect  in  putting  an  end  to  the 
agvaceful  doings  lately  disclosed. 

^^paration — Master  and  Servant, — The  question,  whether  a 
"*8ter  IS  liable  for  the  injury  done  to  a  servant  by  a  fellow-servant, 
"^ch  has  given  rise  to  so  much  discussion  in  the  courts  of  Scot- 
"iti,  has  at  length  been  determined,  in  the  House  of  Lords,  in 
^^our  of  the  master.  In  England  it  was  first  raised  and  decided 
Uhe  year  1837,  in  the  case  of  Priestly  v.  Fowler,  3  Meason  and 

elsby ;  and  the  law  laid  down  by  Lord  Abinger  in  that  case  was 
^mard  recognised  in  the  English  courts,  in  the  cases  of  Hutchison 
•1  he  York,  Newcastle,  and  Berwick  Railway  Company,  1850  — 
*|gmore  v.  Jay,  1850,  19  Law  Journal,  Exchequer  cases,  p.  300  ; 
IJ?  WJgget  V.  Fox,  1856,  Law  Times,  vol.  20,  p.  309.     In  Hnt- 

^son's  case  Baron  Alderson  stated  the  law  in  the  following  terms : — 

^.  /nere  two  servants  are  jointly  engaged  in  a  common  aenrjce,  and  one 
jJ^J'*''^*!  by  the  carelessDess  or  unskilfuTness  of  the  other,  the  servant  Injured 
sei-v'!^  ^Iwm  against  the  master, — they  have  hoth  engaged  in  a  common 
^n'^r  ^^^  duties  of  which  impose  a  certain  risk  upon  each  of  them,  and  in  case 
gl|,^^"?fDce  upon  the  part  of  the  other,  the  party  injured  kuow^  that  the  ne- 
^^^<:e  is  that  of  his  fellow-servant,  and  not  that  of  his  master.     He  knew 
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when  he  was  enmged  in  the  serviee  that  he  was  exposed  to  the  risk  of  injary, 
not  only  from  his  own  want  of  skill  or  care,  but  on  the  part  of  his  own  fdlow- 
servant  also,  and  he  must  be  supposed  to  have  contracted  on  the  tenns  tUt, 
as  between  himself  and  master,  he  would  run  that  risk.  The  principle  ia, 
that  a  servant,  when  he  engages  to  serve  a  master,  undertakes,  as  between  bio- 
self  and  his  master,  to  run  all  the  risks  of  the  service  ;  and  this  includes  ik 
risk  of  negligence  upon  the  part  of  a  fellow. servant  when  he  is  acting  intlH 
discharge  of  his  duty  as  servant  of  him  who  is  the  common  master  of  both/' 

None  of  the  cases  above  referred  to  was  ever  carried  to  the 
House  of  Lords,  but  the  principle  was  understood  to  be  settled  in 
the  law  of  England. 

The  rule  thus  established  in  England  does  not  appear  to  have  beeaj 
noticed  in  the  courts  of  Scotland  until  the  year  1^51.  In  tbecise 
of  Sword  V.  Cameron  in  1839,  when  a  servant  claimed  reparatioi 
from  his  master  for  injury  sustained  by  him  in  consequence  of  t!»| 
carelessness  of  a  fellow-servant  in  firing  a  blast  in  a  qnarry,  tU 
master's  liability  seems  to  have  been  assumed.  The  point  was  nm 
for  the  first  time  in  the  case  of  Paterson  r.  The  Monkland  Iron  an 
Steel  Company,  1st  July  1851,  but  not  decided.  Shortly  afta^ 
wards  a  case  occurred,  in  which  it  was  argued  and  deliberately  d^ 
termined  by  the  Second  Division  of  the  Court,  in  the  case 
Kankin  or  Neilson  v,  Dixon,  31st  January  1852.  This  was 
action  of  damages  for  the  death  of  the  pursuer's  husband,  a  wdi 
man  in  the  defender's  employment.  The  death  was  occasi<« 
by  the  negligence  of  another  servant  of  the  defender's,  in  not  takii 
proper  measures  to  fasten  a  machine,  called  a  crab,  at  the  mouth 
their  coal-pit.  The  Lord  Justice-Clerk  said  the  master^s  prin 
obligation  was  to  attend  to,  and  provide  for,  the  safety  of  his  men 
he  was  bound  to  see  that  the  acts  done  by  his  servants  were  properii 
performed,  and  their  misconduct  was  his.     He  adds — 

*'  The  servant  then,  in  the  contract  of  service  in  Scotland,  undertakes  bom 
from  the  dangers  caused  by  other  workmen  from  want  of  care,  attention,  pi^ 
dence,  and  skill,  which  the  attention  and  presence  of  the  master  might  ba^ 
prevented.  The  principle  of  the  contract  iu  England  being  different,  of  cooi' 
different  results  follow. 

And  Lord  Cockburn  expresses  himself  in  still  stronger  terms.  Tlies 
views  have  been  since  affirmed  in  a  variety  of  cases,  particularly 
Gray  v.  Brassey,  Ist  Dec.  1852,  where  the  subject  was  ablj  re* 
viewed  by  the  Lord  President, — Obyme  v.  Burn,  8th  July  18M,- 
and  the  cases  recently  under  appeal,  in  which  the  dictum  of  the 
Lord  J  ustice  Clerk  has  been  repudiated,  the  whole  practice  folK^^* 
ing  on  it  overturned,  and  the  views  adopted  by  the  English  ja^^g^ 
established  as  the  law  of  this  country.  This  decision  will  comnieDJ 
itself  to  public  approval  as  being  m  accordance  with  reason  ajU' 
common  sense.  It  will,  moreover,  put  an  end  to  all  those  specula- 
tive actions  against  employers,  which  were  becoming  a  repn»acf'' 
to  the  profession.  The  case  is  another  added  to  the  manv  jn- 
stances  m  which  we  have  been  indebted  to  the  House  of  Lord^  i^* 
the  preservation  of  the  purity  of  Scotch  law. 
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keepers  of  hones  and  carts,  which  they  acknowledged  were  not  used  hj  ibem 
for  the  purpoees  of  husbandry.  They  had  been  each  assessed  at  the  lale  A 
78.  6d.,  as  tne  converted  value  of  the  work  of  a  horse  and  cart  for  three  daj^f 
and  they  contended,  that  this  charge  was  illegal  and  not  warranted  by  the 
visions  of  the  Local  Statute  Labour  Act  for  the  county  of  Linlithgow,  being  t: 
19  Geo.  in.,  c.  12,  passed  in  the  year  1779.  Hefd,  that  the  punmers  v« 
liable  to  peiform  statute  service  on  any  highway,  bridge,  or  fenry,  in  the 
or  to  pay  the  corresponding  conversion  money,  as  being  the  owners  or  keepen 
horses  and  carts,  not  used  for  the  purposes  of  husbandry.  The  assessment  w 
imposed  on  them,  not  as  the  possessors  of  land,  except  to  the  extent  thej 
themselves  admitted,  but  as  persons  having  horses  and  carts. 

This  result,  however,  was  arrived  at  with  hesitation  on  the  part  of  some 
bers  of  the  Court. 

J.  F  WiBLAND  V.  Jamrs  Kiho. — May  26. 

Landlord  and  Tenant — Bantrupky — Title  to  Sue. 

In  1853,  King  entered  into  a  contract  of  ground  annual  with  Gemmell 
proprietor  of  a  furnished  house  and  garden  at  Port-Glasgow,  under  which 
tract,  Ring  obtained  possession  of  the  house  and  garden,  and  became  boood 
pay  a  ground  annual  of  L.56,  during  the  lives  of  Gemmell  and  his  wife.    In 
1860  King  was  sequestrated.      In  November  1856  he  entered  into  a  mis^tel 
lease  with  Mr  Wieland,  whose  letter  of  acceptance  bore,  ^'  I  hereby  a$rree| 
take  your  house  called  Rossbank,  and  grounds  thereto  attached,  at  Port-Gli 
up  to  Whitsunday  term  1857.     .     .     .     Should  I  not  stay  after  Whit 
1857, 1  hereby  agree  to  allow  you  full  liberty  to  put  the  garden  in  order 
crop  the  same,  in  the  month  of  February."    Kings  trustee  having  beenci 
upon  by  Gemmell  to  make  up  a  title  to  the  property,  he  declined  to  adopt 
missive  between  Gemmell  and  the  bankrupt,  *^  or  to  interfere  with  the  sul 
at  all."     In  April  1857t  King  being  then  an  undischarged  bankrupt,  raised 
action  of  removing,  in  his  own  name,  against  Wieland,  who  defended  od 
ground  (1),  That  King  being  unretrocessed,  had  no  title  to  sue ;  and  (2), 
since  the  raising  of  the  action  he  (Wieland)  had  got  a  right  of  ground  am 
of  the  subjects  in  dispute  from  Gemmell,  on  the  footing,  that  in  consequeooa] 
the  trustee*s  declinature  to  interfere,  the  subjects  had  reverted  to  Qemmf 
Heldy  that  Wieland  being  tenant  under  King,  could  not  call  in  question  his 
lord's  title  to  prosecute  a  removing ;  therefore,  that  King  was  entitled  to  d( 
of  removing  against  Wieland,  but  that  Wieland*s  right  of  property  must  be 
certained  in  a  separate  action. 

Mrs  Agnes  Douglas  or  Houston  v.  Robertson's  Trustees. — May  2& 

Succession —  Vesting — Si  sine  Uteris  decesserit. 

The  late  George  Frederick  Robertson  was  married  on  6th  September  11 
and  died  on  26th  September  1845,  survived  by  his  widow — now  Mra  Houst 
and  one  child,  a  pupil,  John  Georse  Frederick  Robertson.  A  question  aro 
between  Mrs  Houston  and  her  chil^  whether  the  late  George  Frederick  Robei 
acquired  any  vested  right  to  a  share  of  two  sums  of  L.5000  and  L.2800— the 
cession  to  which  was  regulated  by  different  deeds.  Mr  Robertson's  grandmotl 
conveyed  her  whole  property  to  trustees,  whom  she  directed  to  divide  the  resit 
of  her  estate  into  seven  equal  portions,  and  to  pay  one-seventh  part  to  eacb 
her  two  sons,  and  the  remaining  five-seventh  parts  to  be  lent  on  nndoubt  ^ 
heritable  security  for  behoof  of  her  five  daughters  (of  whom  Mr  Robertson^ 
mother  was  one)  and  their  children,  secluding  the  ius  maritij  *^  and  taking  th« 
securities  so  conceived,  that  my  daughters  shall  only  be  entitled  to  the  lifereot 
of  their  respective  shares,  and  securing  the  fee  to  their  respective  children  ;  tb« 
same  to  be  divided  eoually  among  them,  and  each  child's  proportion  to  be  pay- 
able upon  such  child  s  attaining  to  majority  or  marriage,  wnichever  of  these 
events  shall  happen  next  after  his  or  her  mother's  death."  The  testatrix  died 
in  February  1826.     The  share  of  the  residue  provided  to  her  daughter— l^f 
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Robertson*!  mother—Mrs  Ann  Honston  or  Robertson  and  her  children,  amounted 
to  L.2800.  She  had  four  sons,  all  of  whom  attained  majority.  But  George 
Frederick  Robertson,  the  eldest,  predeceased  his  mother,  who  died  in  1862. 
Tbe  deed  conferred  a  power  of  disposal  of  the  fund  by  Mrs  Robertson,  in  the 
•vent  of  her  having  no  children,  or  of  their  predeceasing  her.  HM,  that  such 
«  power  was  inconsistent  with  the  idea  of  vesting  in  a  predeceasing  child : 
nerefore^  that  the  fourth  share,  which  would  otherwise  have  belonged  to  Mr 
fiobertflon,  did  not  vest  in  him. 

The  provision  of  L.6000  was  regulated  by  the  ante-nuptial  contract  of  mar- 
na^e  of  Mr  Robertsons  father  and  mother  in  1819.  By  that  deed,  Mrs  Robert* 
MD  conveyed  L.5000  to  trustees,  to  be  invested  in  securities,  taken  payable  to 
tlKmselves  in  trust,  to  pay  the  annual  rents  to  her ;  and  failing  her,  to  her 
litisband,  for  their  liferent  use  allenarly ;  and  upon  the  death  of  the  longest 
'irer  to  *^  paj  the  principal  sums  hereby  conveyed  to  the  child  or  children  of 
•be  said  mamage,  in  such  proportions  **  as  she  or  her  husband  should  direct — 
^ing  which  directions,  equally  amongst  them,  *'  payable  upon  such  child  or 
^dien  respectively  attaining  the  years  of  majority  or  marriage,  whichever  of 
W  events  shall  nrst  happen  after  the  decease  of  the  last  liver  of  the  saids 
win  Robertson,  junior,  and  Mair  Ann  Hunter ;  and  in  case  any  of  the  children 
nil  die  before  their  shares  shall  respectively  become  due,  then  the  share  and 
VTOa  of  any  of  them  so  dying,  shall  accrue  to  the  survivor  or  survivors,  and  be 
^Med  and  payable  aforesaid."  Held^  that  the  provision  of  L.6000  did  not  rest 
i  the  children  of  the  marriage  at  their  birth,  or  even  at  m^ority  or  marriage, 
■d  that  right  to  the  fee  was  necessarily  suspended  till  the  death  of  Mrs  Robert- 
^  the  liferenter,  in  1852.  Had  George  Frederick  Robertson  left  no  issue  at 
M  mother^s  death,  the  share  which  would  have  belonged  to  him,  had  he  sur- 
^ed,  would  have  belonged,  under  the  express  terms  of  the  destination,  to  his  three 
V^mg  brothers,  as  conditional  institutes.  But  as  George  Frederick  Robert- 
^left  a  son,  who  was  alive  when  the  succession  opened  by  the  death  of  the 
«>eDter,  that  son  was  entitled  to  succeed  to  the  share  in  question,  not  in 
ttpect  of  any  right  previously  vested  in  the  father,  but  as  conditional  institute 
Bder  the  implied  condition  n  sine  Uberis  deceuerit. 

Matthew  Laird  and  Otbbbs  v.  Laird's  Leqateeb — Jtfc^  29. 

TrtuUe — Ezeeutor — Partnership — Liability  to  Account. 

'piomas  Laird  died  in  1838,  leaving  a  trust-disposition  and  settlement,  under 
vhich  Matthew  Laird  alone  accepted  the  office  of  trustee.  In  1839  he  assumed 
hree  additional  trustees,  but  he  alone  continued  to  hold  the  office  of  executor, 
i  luge  portion  of  the  trust-estate  consisted  partly  of  the  truster's  undivided 
we  and  interest  qua  partner  in  certain  companies,  of  which  the  trustee,  Mat- 
•hev  Laird,  had,  along  with  others,  been  his  copartners,  and  partly  of  certain 
^Offls  doe  to  him  by  the  companies,  on  private  account,  and  in  the  character  and 
opacity  of  an  ordinary  creditor  of  the  companies.  This  had  been  more  parti* 
^Wiy  the  case  with  regard  to  a  company  constituted  in  1836,  and  which  had 
'^^come  responsible  for  two  earlier  companies  under  the  same  firm.  That  com- 
(Mny  retained  the  executory  funds,  and  employed  them  in  trade,  and  realised 
pfotits  upon  them.  But,  according  to  the  contract  of  copartnery,  the  truster's 
^terest,  on  his  death,  should  have  been  ascertained  as  at  the  preceding  year's 
i^^ce,  and  paid  up  to  his  representatives  in  instalments  of  six,  twelve,  and 
^hteen  months  after  his  decease.  This  not  having  been  done,  certain  benefi- 
^nea,  under  the  trust-settlement,  who  were  entitled  to  one-half  of  the  residue, 
oMned  whatever  profits  were  made  on  their  share  of  the  trust-fonds  while  it 
*u  so  left  in  the  concern.  Matthew  Laird  and  his  co-trustees  offered  the  share, 
*ith  interest.  But  in  1855,  the  Court  held  that  Matthew  Laird  was  liable  to 
locount  to  the  extent  of  whatever  profits  might  have  accrued  to  him  through  the 
^ployment  of  the  claimants'  share  of  the  trust-estate  and  funds ;  but  reserved 
the  question,  whether  Matthew  Laird  was  also  liable  ht  the  profits  appropriated 
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by  his  eo-p«rtnen  in  tbe  companies ;  and  also,  whether  his  co-trustees,  asnmed 
by  him,  were  liable  for  any  part  of  such  profits,  in  consequence  of  their  neglect, 
aner  their  assumption,  to  see  that  the  funds  were  taken  out  of  the  stock  of  the 
finn.  The  Court  naw  hdd,  that  the  funds  left  in  the  company  stock  by  Mat- 
thew Laird's  neglect  to  fulfil  the  injunctions  of  the  trust-deed,  fell  to  w  deah 
with  only  as  a  debt  owing  by  the  company.  Matthew  Laird  himself,  as  trustee, 
was  liable  for  the  profits  made  by  htm ;  but  it  by  no  means  followed  that  he  wts 
liable  for  the  profits  made  by  his  partners.  It  must  be  taken  as  if  he  bad  lent 
the  money  to  them, — in  which  case  he  would  be  liable  for  principal  and  interest 
but  not  for  the  profits  made  by  them  on  the  borrowed  money.  (2.)  Neither 
were  the  co-trustees  liable  for  the  profits :  They  would  have  been  liable  if  the 
fimds  had  been  lost,  but  they  were  not  liable  to  account  for  profits  of  which  they 
themselves  got  none. 

Authoritisi ^Williams  on  the  Law  of  Executory,  pp.  1566, 1569, 1570:  HiO 

im  the  Law  of  Trusts,  pp.  871-6 ;  Watson,  dd  May  1814,  ii.  Ves.  and  Besm.. 
414;  Heathcock  v.  Holme,  3d  December  1819,  i.  Jacob  and  Walker,  222; 
Docker  9.  Soames,  22d  AprU  1834,  ii.  Mylne  and  Kean,  635 ;  Wedderburn  r. 
Wedderbum,  9th  November  1837,  iv.  Mylne  and  Crsig,  41;  Jones  v.  Foxhall, 
29th  February  1852,  xv.  Bevan,  388;  Cochrane  v.  Black,  Ist  February  18^4, 
Session  Reports,  vol.  xvii.,  321 ;  Campbell  v,  Keith,  9th  July  1840,  xii.  D.  136T; 
Brown  v,  De  Tastet,  15th  September  1821,  Jacob's  Rep.  284;  Crawshay  v.  Cd- 
lins,  XV.  Ves.,  218,  and  xi.  Russell,  326;  Keble  v.  Thomson,  iii.  Br.  Chan.  Cues, 
111 ;  Booth  V,  Booth,  November  1838,  i.  Bevan,  125;  Hanbury  v.  Kirklsni. 
iii.  Sim.,  265;  Blain  «.  Paterson,  28th  January  1836,  xiv.  S.  and  D.,  361. 

Poor  Sandilands  v.  KiKo. — Jfo^  29. 

Damages — Expenses. 

Action  of  damages  for  breach  of  promise  of  marriage.  Defmce — A  denial  d 
the  promise,  and  a  justification  on  account  of  the  alleged  bad  character  and  con- 
duct of  the  pursuer.  Verdict  for  the  pursuer,  damages  20s.  At  moving  to 
apply  the  veraict,  the  pursuer  claimed  expenses.  OMaet^^— The  action  being  csx 
for  reparation  of  a  patrimonial  loss,  and  not  for  the  vindication  of  character, 
20s.  could  not  be  considered  substantial  damages  so  as  to  carry  expenses. 
Paterson,  May  1849,     Objection  repelled,  and  expenses  allowed. 

OrriCBRS  or  State  v.  Thb  Directors  of  The  Sighthill  Cemstert  Comt^t. 

—June  1. 

Teinds — Ad  1681 — Eight  of  Lands,  etjun  decimis  inelusis. 

In  1676  the  Magistrates  and  Town  Council  of  Glasgow  resolved  to  sell  part 
of  the  common  property  of  the  burgh,  and  on  6th  July  of  that  year  the  Coa- 
vention  of  Royal  Burghs  passed  an  act  ratifying  dispositions  to  be  made  of  tJie 
several  parcels  of  the  common  muir  specified,  including  a  piece  called  the  ^*  covs 
lair,"  which  it  was  now  alleged  was  barren,  and  yielded  no  revenue  of  teinds. 
either  parsonage  or  vicarage.  In  August  1676,  with  consent  of  the  Archbishop 
of  Glasgow,  titular  of  the  teinds,  the  magistrates  disposed  to  Mr  James  Fairrie, 
lately  one  of  the  bailies  of  the  burgh,  All  and  Whole  the  lands  of  Cowlairs,  and 

the  west  part  of  that  hiU  called  Sighthill, <<  together  with  all  and 

Bundrie,  ye  tynds  of  ye  samyne,  great  and  small,  parsonage  and  vicarage  yrof 
included,'  never  of  before  separate  yrfira."  This  disposition  contained  a  precept 
for  infefting  Fairrie  in  the  same,  *^  together  with  all  and  sundrie  ye  tynds  of  je 
semin."  The  dispodtion  has  been  lost,  but  Fairrie  was  infeft,  the  sasine  betr- 
ing,  that  he  was  infeft  in  the  lands  *^  nee  non  cum  decimis  earund.  indusis 
nunquam  ab  eisd.  separatis,**  and  all  other  pertinents  thereof.  On  itth  Sep- 
tember 1681,  an  Act  of  Parliament,  ratifying  the  Act  of  the  Convention  of  Burghs, 
confirmed  the  disposition  in  favour  of  Fairrie  of  the  lands,  ^^  together  with  the 
teinds  of  the  saids  lands,  great  and  small,  parsonage  and  vicarage  included, 
never  of  before  seperat  therefrae."  The  lands  are  now  possessed  by  the  Sigrht- 
hill  Cemetery  Company,  who  claim  exemption  from  being  locaUed  on  for  stipemK 
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on  the  groimd  that  ihej  hare  a  decimm  ineluiOB  right  to  the  lands  and  teindf . 
The  question  arose  in  the  locality  of  the  parish  of  Maryhill*  in  which  the 
lands  were  situated.  The  company  pleaded  that  the  Act  of  1681  rendered  it  un- 
neoessaiy  for  them  to  show  a  title  with  a  decimm  inelutm  right  prior  to  1687  (the 
date  of  the  act  of  annexation).  The  Act  of  1681  expressly  confirming  the  right, 
was  better  than  an  earlier  right,  of  which  the  validity  would  only  he  presumed. 
At  all  events,  they  had  no  heritable  right  to  their  teinds,  and  could  only  be  localled 
on  pari  passu  with  other  heritors  holding  heritable  rights,  after  the  teinds 
possessed  bj  parties  who  had  no  heritable  rights,  were  exhausted.  Pleaded  for 
the  Crown :  The  objectors  having  paid  stipend  for  forty  years,  under  a  final 
locality,  are  now  ban^  firom  claiming  exemption  from  that  payment.  The 
deeds  founded  on  are  insufficient  to  establish  a  right  cum  decimie  inehme. 
Heldy  that  the  minister  had  acquired  a  prescriptive  ri^ht  to  the  stipend,  and 
that  the  objectors  had  not  established  a  decimce  inchum  right.  The  feu  disposi* 
tion  in  1676  was  inconsistent  with  such  a  claim,  and  the  ratification  by  King 
Charles  the  Second  in  1681  — ^which  was  only  passed  salvo  jure  ct{;tis/t^e^--could 
not  extend  the  grant  made  by  that  disposition.  The  charters  in  favour  of  the 
citj  of  Glasgow,  prior  to  1676,  showed  that  they  did  not  hold  these  lands  earn 
d^mii  inclusia;  and  although  the  archbishop  was  brought  in  to  aid  in  giving 
^ch  a  right,  he  could  not  by  that  time  validly  grant  it,  and  the  subsequent 
statutory  confirmation  only  validated  the  right  given.  The  objectors'  teinds 
vere  also  liable  to  be  localled  on  for  stipend,  before  the  bishop's  teinds  in  the 
Hands  of  the  Crown.  That  was  settled  law.  Prestonldrk,  ix.  D.,  p.  61; 
Am^k,  13th  July  1715 ;  Connel,  vol.  i.,  p.  505 ;  St  Andrews,  10th  February 
1722 ;  Officers  of  SUte  «.  Campbell  of  Lochnell,  7th  March  1790,  F.  C. ;  Skene 
f  Officers  of  SUte,  3d  June  1795,  F.  0. 

Duff,  M'Inbot,  and  CoMPAirr  v.  McMillan  and  Son— %7tiii€  3. 
Damoffee — Process — Breach  of  Coniract. 

Action  of  damages  by  Duff,  M^Inroy,  and  Companv  v,  McMillan  and  Company, 
shipbuilders,  for  having  failed  to  finish  a  ship  with  all  dispatch  as  per  agreement, 
and  abo  for  having  built  her  of  sixteen  tons  greater  tonnage  than  was  agreed 
^  This  last  item  of  damages  was  thus  stated  in  an  accoimt  appended  to  the 
Siimmons,  ^*  To  damages  sustained  by  us  in  consequence  of  your  not  building  the 
nid  vessel  of  the  dimensions  and  tonnage  specified  in  the  foresaid  agreement* 
*^d  having  in  violation  thereof  constructi^  her,  etc  ;  which  damages  consist  of 
^°e  price  charged  by  yon  for  the  said  extra  tonnage,  arising  firom  the  foresaid 
CA^  amounting  to  L.201,  10s.,  which  sum  you  insisted  on  our  paying  before 
jou  would  give  us  delivery  of  the  builders'  certificate,  and  which  we  accordingly 
pwd  to  you  on  17th  April  1866,  under  protest,"  etc. 

The  defenders  objected  to  the  relevancy  of  the  whole  action,  but  especially  this 
jf^  item.  This  claim  was  not  properly  a  claim  for  damages,  but  was  rather  of 
f l^e  nature  of  ccndictio  indebiti,  for  which  no  grounds  had  been  stated  in  fact  or 
^w.  Replied — The  word  '*  damage"  is  a  flexible  term.  The  claim  is,  in  sub- 
»Ance,  one  for  repetition.  Held,  that  the  action,  so  far  as  it  related  to  the  second 
Hem,  could  not  be  sustained.  It  was  not  a  proper  claim  of  damages,  although 
*t  forth  in  that  form. 

Petition — Jameb  Webster — June  4. 

Poor's  Boll— Process, 

petition  for  admission  to  the  Poor's  Roll.  A  remit  to  the  reporters  was  op- 
^^  ^  the  ground,  tJiat  the  applicant  in  his  statement  to  the  kirk-session, 
^(^  that  Y^  wages  were  19s.  a  week.  Beplied^K  supplementary  statement, 
7.  ^  petitioner  now  produced,  will  show  that,  after  deaucting  taxes  and  an 
jl^^t&ee  to  hit  mother,  he  has  only  Us.  6d.  per  week.  Oft^eetsS—That  such  a 
.TPj^n^tary  statement  was  irregular  and  could  uot  be  received.  Alexander, 
^in  Jooe  1856.    ObieeHm  sustained,  and  petition  refused. 
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Iri  RE  8tRPBEN*S  SEQrESTIIATION. 

Bankruptcy — Privileges  of  a  Law  Agetit. 

Stephens,  a  banker  in  London,  came  to  Scotland  in  June  1857)  for  the  purpose 
of  taking  out  a  sequestration.  He  employed  a  law  agent  in  Edinburgh  for  tht 
purpose,  and  for  that  alone.  The  agent  dissnaded  bim  from  taking  any  steps 
then.  But,  subsequently ,  in  October  1857.  Stephens,  stUl  acting  under  the  sbok 
agent*8  advice,  applied  for  and  obtained  sequestration  in  ordinary  form.  A  tii& 
tee  was  appointed.  He  proceeded  to  realise  the  bankrupt's  estate  in  London, 
which  consisted  almost  entirely  of  household  furniture,  but  was  met  bv  the  Ut 
agent,  who  claimed  the  furniture  in  virtue  of  an  assignation  by  way  of  sak  ob- 
tained by  him  from  the  bankrupt,  in  security  of  a  loan  of  L.1000  adTsoced  b; 
the  agent  to  the  bankrupt  in  the  month  of  August  1857.  During  the  conned 
the  bankrupt *8  examination,  he  absconded.  The  trustee  then  proceeded  to  ex&- 
mine  the  law  agent,  who  deponed,  that  he  had  had  a  transaction  with  the  bank- 
rupt in  reference  to  the  furniture,  for  his  own  behoof.  Ue  was  then  asked,- 
'*  What  was  the  nature  of  that  transaction."  Objected — ^A  party  holding  sach  a 
•right  as  that  in  question,  is  not  bound  to  answer  any  questions  in  regard  to  it, 
unless  the  trustee  renounce  all  intentiua  of  challenging  that  right,  or  of  proceed- 
ing on  the  deposition  for  that  purpose.  Relied — Section  90  of  the  Banknpt 
Statute  gives  the  trustee  ample  powers  to  examine  all  parties— law  agents  an<i 
others,  who  can  give  information  relative  to  the  affairs  of  the  bankrupt.  HSi 
that  the  inquiry  was  competent.  This  law  agent  was  in  a  position  to  give  vo; 
important  information  as  to  the  bankrupt's  property.    The  L.IOOO  had  to  be 


accounted  for  ;  and  how  the  law  agent  came  to  have  right — acquired  within  % 
few  weeks  of  the  sequestration — to  what  was  almost  the  only  available  estate  of; 
the  bankrupt.  Had  the  agent  acted  as  law  agent  in  such  a  transaction  betv«fi 
the  bankrupt  and  a  third  party,  he  would  undoubtedly  have  been  bound  to 
answer  all  questions  in  regard  to  it ;  and  by  taking  to  himself  the  character  ah 
creditor,  in  addition  to  that  of  law  agent  for  the  bankrupt,  he  could  not  deprive 
the  trustee  of  the  privilege  which  the  statute  conferred  on  him,  of  making  s  i^ 
investigation  into  the  nature  of  the  transaction. 

HoPKiRK  «.  Dears  and  Boobbs — Junt  8. 
Proeen — Expenses — Taxation, 
Deans  and  Rogers,  solicitors  in  London,  conducted  two  appeals  to  the  House 
of  Lords,  on  the  employment  of  Hopkirk.  This  action  was  brought  by  them  for 
their  expenses.  A  remit  was  made  to  the  taxing  officer  of  the  House  of  LordS) 
on  certain  objections  to  their  chaiges.  On  17th  July  1856  (Thursday),  the  taxi- 
tion  was  appointed  to  take  place  in  London  on  Monday  the  2lst  July,  at  11  a.il 
Notice  of  this  appointment  was  received  by  the  defenders'  agent  in  Edinbnifii 
between  11  and  12  a.m.  on  the  18th  July.  It  was  the  usual  notice  giveotc 
London  agents,  but  it  did  not  appear  that  tha  defender  employed  an  ageot  in 
London.  Neither  Hopkirk  nor  his  agent  attended  the  taxation,  which  went  on 
in  his  absence.  Hopkirk  now  pleaded  that  it  could  not  be  binding  on  ^^ 
Although  three  days  might  be  timeons  notice,  when  the  parties  or  their  sgei^ 
were  resident  in  London,  it  was  not  so  when  they  were  resident  in  Edinborp- 
RemU  made  for  new  taxation,  the  defender  paying  the  expenses  of  the  kfWf 
taxation  and  of  the  subsequent  proceedings. 

Hkkrt  Christis  p.  James  Thomson — June  9. 

PubUe  Oficer^PrMkfe^Malioe  and  Want  of  Prcbdtie  Cause. 

In  an  action  of  damages  for  alleged  illegal  seizure  of  tobacoo  in  the  preflUirt 
of  the  pursuer,  by  the  defender,  a  tide-surveyor,  HM — That  it  was  net  le- 
cessary  to  take  an  issue  of  malice  and  want  of  probable  cause.  There  wai  xo«o 
for  a  distioction  between  that  pereonal  privilege  which  belonged  to  aay*'^^ 
in  the  exercise  of  his  own  ordinary  rights  and  that  dass  of  cases  which  di^H»dfi 
on  the  exercise,  or  undue  exerdse,  of  authority  and  power  o(»i{<;n«d  by  ^tite. 
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Q  the  latter  ease,  the  parties  mast  look  to  the  protection  given  by  the  statute 
1  the  exerdse  of  the  power  conferred  by  it,  and  there  was  no  reason  why,  in  this 
ise,  that  protection  should  not  be  sufficiently  ample. 

Allan  Litecgstor  v.  John  Smbllie  (Chalmers*  Executor)— iTune  10. 

Landlord  and  Tencmt — Verbal  Lease — Rei  irOerventtu. 

Action  for  L.27, 10s.  as  a  half-year's  subrent  from  Whitsuoday  to  Martinmaa 
)H  of  a  house  which  the  pursuer  alleged  Mrs  Chalmers  had  taken  for  two  years 
m  Whitsunday  1853.  Defence — The  lease,  which  was  verbal,  was  for  one  year 
\j.  Pleaded  for  the  pursuer — Rei  irUerventua  and  tacit  relocation — A  proof  was 
lowed,  which  established  that  Livingstone  always  refused  to  let  the  house  for  less 
on  two  years,  and  that  it  was  in  the  knowledge  of  that  fact  that  Mrs  Chalmers 
ome  tenant;  also,  that  at  Whitsunday  1854  she  did  not  remove  all  her  furniture, 
i  employed  a  house-agent  to  let  the  house  till  Whitsunday  1855,  her  alleged  mo- 
e  being,  ^^  if  possible,  to  prevent  loss,  and  thus  avoid  disputes."  Held — That 
was  perfectly  competent  to  allow  a  proof  of  a  verbal  lease  for  two  years,  as  the 
i  step  towards  letting  in  the  plea  tk  rei  interventut  to  validate  such  a  lease — 
ich  plea  had,  in  the  circumstances,  been  established.  Mrs  Chalmers  took  the 
ting  into  her  own  bands  at  Whitsimday  1854.  This  might  have  been  for  the  * 
ipotie  of  preventing  loss  to  all  parties,  but  that  ought  to  have  been  made 
itter  of  arrangement,  and  not  having  been  so,  it  must  be  looked  upon  as  an 
Bient  of  rei  intervetUtu.  This  was  not  a  case  of  tacit  relocation,  but  the  pur- 
!r  had  established  sufficient  to  entitle  him  to  decree. 

iCBBAT,  Oboall»  and  Co.  9.  Tax  CoMBnssioifXBs  of  HiOHLAin)  Roads  and 
Bbidges,  and  Archibald  McNeill,  W.S.,  their  Agent,  Commissioner,  and 
Cnhier— JwM  10. 

JOecUnaiure  of  Judge. 

b  this  case  the  Lord  President  proposed  to  decline  judging  on  account  of  his 
Ationsbip  to  Mr  M'Keill,  one  of  the  pursuers.  In  order  to  obviate  this,  the 
^Qden  lodged  a  minute,  waiving  all  claims  of  expenses  against  Mr  M'Neill 
nonally— .50c/tfiaMre  sustained.  It  was  not  necessary  that  a  judge's  relation 
)Qld  have  a  personal  interest  in  the  action.  It  had  been  held  that,  if  he  was 
Ij  trustee,  that  was  a  sufficient  ground  of  incompetency  in  Uie  judge. 

Alexander  Goodsir  and  Others  (Smith's  Trustees)  v.  His  Leqateeb-^ 

June  20. 

Trust — Agemt. 

A  truster  expressly  empowered  his  trustees  to  appoint  agents  and  otherst 
ther  of  their  own  number,  or  other  fit  persons,  for  managing  his  trust,  and  up- 
^g  the  rents  of  his  heritable  estate  and  principal  sums  and  annual  dividends, 
(•I  of  his  moveable  estate.  The  trustees  appointed  one  of  their  own  number 
^  agent  and  fiaetor  for  the  trust,  and  he  made  professional  charges  for  the 
iBQess  transacted  by  him  in  the  usual  way.  Objected — ^The  office  <Mf  tnu- 
s  is  gratmtoiis.  A  trustee  acting  as  agent  is  not  entitled  to  anv  remo- 
ntkm.  Heldj  that  there  was  no  law  hostile  to  a  truster  allowing  his  trus- 
cSf  if  he  so  pleased,  to  appoint  one  of  their  number  to  be  fiustor  lor  the  trust, 
itb  remuneration  for  his  services.  The  only  question  here  was,  had  be  done 
'  ^  The  truster  had  used  the  word  **  agent,"  which,  when  it  meant  as  here» 
law^^;en^«  enmiently  implied  remnneration.  So  with  the  word  **  factor." 
'  ithoat  this  dmetioB,  the  trustees  could  liave  appointed  one  of  their  own  nnm- 
»  as  agent  and  iactor,  but  he  must  have  acted  gratuitously.  The  only  motive 
^  truster  in  this  direction,  was  to  enable  the  trustees  togive  one  of  their  own 
i°^her,  ading  as  agent  or  factor,  the  ordinary  renmneration.  By  this  means, 
>«  party  so  acting,  would  be  liable  in  lar  higher  diligence  than  if  be  acted 
ratiiitaiKly. 
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SECOND  DIVISON, 

RiNTOUL  V.  WiLKiE. — May  22. 

Filiati4m — Forum — Expenses, 

This  was  an  ordinary  action  of  filiation  and  for  aliment  of  an  iUegitimate  diii^ 
which  was  raised  by  the  pursuer  in  the  Court  of  Session.  The  pursuer  resM 
in  Edinburgh,  and  the  defender  in  Fife.  The  case  resulted  in  a  judgment  it 
favour  of  the  pursuer;  but  the  Lord  Ordinary,  in  respect  of  the  action  havioi; 
been  brought  in  the  Court  of  Session,  only  found  the  defender  liable  in  expensei 
sulifect  to  modification.  On  a  reclaiming  note  by  the  pursuer,  the  Court,  vi^ 
out  giving  any  encouragement  to  the  bringing  of  such  actions  imnecessarSi 
in  the  Supreme  Court,  altered  the  Lord  Ordinary's  interlocutor,  to  the  effect « 
finding  the  pursuer  entitled  to  full  expenses.  The  ground  of  judgment  was,  t^^ 
the  parties  resided  in  different  counties,  and  that  in  this  case  there  was  no  ii^ 
propriety  in  raising  the  action  before  the  Court  of  Session. 

Weib  v.  AiTON. — Majf  25. 

Exclusive  Privilege — Ferry  on  Navigable  Riwr-^  Rights  of  Neighbouring 

Proprietors, 

Alton,  a  contractor,  while  engaged  in   making  certain  improvements 
alterations  on  the  banks  of  the  river  Clyde  near  Yoker,  took  bis  worki 
across  the  river  to  and  from  their  work  in  a  boat  which  he  procured  for  tbe  | 
pose.     He  did  so  within  the  limits  of  a  right  of  ferry,  called  Renfrew  Feny, 
which  Weir  was  tacksman.    Weir  presented  a  petition  for  interdict  to  ^ 
Sheriff  of  Renfrew.    It  was  not  alleged  that  the  boat  was  used  for  hire,  or 
carrying  others  than  Alton  himself,  his  family,  servants,  visitors,  and  pers 
employed  in  his  works.    He  opposed  the  petition,  and  stated,  that  the  use  <d\ 
boat  had  been  a  matter  of  necessity,  as  the  works  were  situated  at  a  considen 
distance  from  the  ferry,  and  at  a  place  not  supplied  with  ferry  boats  of 
description.    The  sheriff-substitute  and  the  sheriff  granted  interdict  only  a| 

the  use  of  the  boat  for  hire,  or  for  carrving  others  than  the  respondent  hii 

his  family,  servants,  and  those  employed  in  his  works ;  and,  on  the  authoritr^ 
the  cases  noted  below,  quoad  ultra  assoilzied  Aiton,  and  found  him  entitled  1 
expenses.     The  Court,  after  hearing  the  case  fully  opened,  concurred  in 
judgment  pronounced  in  the  inferior  Court.    The  cases  under.mentioned 
held  to  settle  the  point. 

Authorities  for  Respondent, — Tarbet  v.  Bogle,  Dec.  22, 1731,  M.  4167 ;  Mn^ 
tin  V.  Thomson^  June  16,  1818,  F.  C. 

Whyte  v.  Kkox. — May  26. 

Insurance — BanJtrupt — Discharge, 

William  Elnox,  after  effecting  a  policy  of  insurance  on  his  own  life,  

insolvent,  and  executed  a  trust-deed,  whereby  he  made  over  his  whole  estate  H 
a  trustee  for  behoof  of  his  creditors.    At  this  time  the  policy  of  insurance  wa«  d 
little  or  no  value,  and  was  not  taken  up  by  the  trustee.     It  was  kept  up,  bov* 
ever,  by  a  relative,  by  whom  the  premiums  were  duly  paid.     Having  receini 
certain  dividends,  the  creditors  discharged  WiUiam  Knox  and  his  estate  of  al 
debts,  and  exonered  and  discharged  the  trustee  of  his  whole  intromissions.    Oa 
the  death  of  William  Knox,  in  1854,  his  brother,  the  respondent  Gemrge  Knos. 
was  confirmed  executor  dative  on  his  estate,  and  claimed  the  contents  of  the 
policy  as  such.    The  creditors  also  came  forward  and  claimed  these,  alleging  tkat 
the  policy  had  been  concealed  from  them,  and  had  not  been  given  up  as  part  cf 
the  trust^estate.     A  multiplepoinding  was  raised  by  the  Insurance  Compuiy,  is 
which  claims  were  lodged  for  these  parties  respectively,  the  creditors  beingreprp- 
sented  by  Whyte,  who   was   appointed  judicial  factor   on  William  Knos> 
trust-estate,  in  room  of  the  trustee,  deceased.     In  this  action,  the  daim  of  tfa* 
creditors  was  founded  on  the  allegations  set  forth  above,  but  no  reduction  of  tbe 
discharge  was  offered,  and  no  relevant  averment  of  firaud  was  made.    Tbe  sheriff- 
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Dl»titate  and  sheriff  of  Aberdeen  repelled  the  claim  of  the  creditors,  and  sus- 
lined  that  of  the  execator ;  and  the  creditors  having  advocated,  the  Court 
flirmed  the  jadgment,  holding  that  the  claim  of  the  creditors  was  excluded 
y  the  discbaige. 


TULLOCfl*S  EXECUTOBS  V.  DaVIDSON's  REPRESENTATIVES. — Jufie  8. 

Bank — Liability  of  Dire/dors — Fraud. 

The  executors  of  the  late  Dr  Tulloch  concluded  in  this  action  against  the 
nistees  and  general  disponees  and  executors  of  Duncan  Davidson  for  the  sum 
f  L.1000,  paid  by  Dr  Tulloch  for  shares  in  the  Aberdeen  Bank  in  October 
^ ;  for  the  sum  of  L.250,  paid  as  calls  on  these  shares  at  subsequent  dates ; 
>d  the  interest  on  these  sums  from  the  date  of  payment ;  under  deduction  of 
batever  sums  were  paid  as  dividends  on  the  shares ;  or  otherwise,  for  the  sum 
b.3000,  or  such  sum  as  the  pursuers  should  be  found  entitled  to  as  loss  and 
mage.  It  was  averred  as  the  ground  of  action^^that  subsequent  to  1828,  when 
>e  shareholders  of  the  bank  entered  into  a  new  contract  of  copartnery,  Mr 
aridaon  was  a  director,  and  fraudulently  employed  his  power  as  a  bank  director 
make,  or  allow  advances  to  be  made,  without  security,  to  the  extent  of  L. 295,000, 
fire  parties  condescended  on,  and  to  other  persons  to  the  extent  of  L. 56,000, 
^  when  he  and  the  other  directors  knew  these  advances  to  be  irrecoverable, 
id  when  they  were  written  off  as  irrecoverable  on  the  bank  books ;  that  in 
ports  to  the  shareholders  these  losses  were  concealed,  the  bank  represented 
!  prosperous,  and  dividends  varying  from  6  to  7  per  cent,  recommended  to 
•  paid,  and  a  bonus  of  ^  per  cent. ;  that  by  these  reports,  which  were  cir- 
ikted  by  Davidson  and  his  co-directors,  the  late  Dr  Tulloch  was  induced  to 
vehase,  in  1834,  ten  shares  of  the  bank,  at  the  price  of  L.lOO  per  share,  where- 
rthe  loss  and  damage  sued  for  by  the  pursuers  was  alleged  to  have  arisen. 
J^was  urged  by  the  defenders  that  the  action  was  irrelevant ;  that  the  reports 
wd  have  been  produced  on  which  the  pursuers  founded ;  that  on  certain 
■its,  the  facts  averred  were  not  set  forth  with  sufficient  precision,  particularly 
Qsidering  that  the  action  was  directed  at  such  a  distance  of  time  against  the 
l^otatives  of  a  deceased  person ;  that  the  purchase  was  not  of  shares  he- 
^H  to  Mr  Davidson,  or  to  the  bank,  but  from  private  shareholders  in  open 
•ikel,  in  which  case  there  was  no  privity  of  contract  between  Dr  Tulloch  and 
7  of  the  directors,  out  of  which  the  legal  liability  sought  to  be  imposed  on  the 
•fenders  as  representing  one  of  the  directors,  could  emerge ;  and  that  this  claim 
V  damages  could  only  be  sued  for  by  the  company.  The  Court  held  the  action 
•Kvant,  and  allowed  the  pursuer  to  lodge  issues. — Observed^  it  could  not  be 
ud  that  the  directors  of  a  joint  stock  company,  who,  to  suit  their  own  ends, 
*ve  a  false  credit  to  the  concern  by  paying  dividends  out  of  capital,  and  so  in- 
■^  parties  to  invest  funds  in  the  stock  of  the  company,  could  be  free  from  liability 
)  such  parties  as  thereby  lost  their  money.  The  value  of  the  stock  of  such  com- 
bes was  much  influenced  by  the  reports  of  the  directors ;  the  fraudulent 
pQcealment  by  the  directors  of  the  company's  affairs,  could  not  therefore  be 
^^  as  a  matter  with  which  the  public  and  intending  purchasers  of  stock  had 
0  coQcem ;  it  was  on  them  that  the  fraudulent  acts  of  the  directors  were  in- 
^ded  to  operate,  and  they  were  the  parties  deceived.  It  was  the  proper  con- 
puence  ot  a  party  having  suffered  loss  from  the  wrong-doing  of  the  directors, 
Bat  the  party  suffering  that  wrong  should  be  entitled  to  redress  for  the  conse> 
fences.  The  daim  for  damages  was  not  properly  a  debt  or  other  claim  due  to 
'  c^gible  by  the  company,  but  a  claim  for  loss  alleged  to  have  been  suffered 
7  l)r  Tulloch,  through  the  wrongous  acting  of  the  defender's  predecessor;  and 
°cre  existed  no  sufficient  ground  for  dismissing  the  action. 

Smith  v.  Grant  and  Leslie. — June  5. 

LtakUity  of  Law  AgenUfor  the  proper  management  of  a  Law-suit 

^mitb  employed  the  defenders  to  prosecute  three  farm-servants  for  desertion 
service,  under  the  statute  4  Geo.  IV.,  c.  34.     They  were  apprehended  and 
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brought  before  three  justices  of  the  peftee,  who>  after  taking  dedantims  from 
them,  found  them  guilty  of  breach  of  their  agreemeat  of  service,  and  aenteoeed 
them  to  eight  dajs'  imprisonment.  After  the  serrants  had  undergone  the  im- 
prisonment, the  Court  of  Justiciary  suspended  the  sentence^  and  foand  tbi 
complainers  entitled  to  expenses,  ''in  respect  that  the  declarations  of  the  oco- 
plainers,  on  which  the  conviction  bears  to  have  proceeded,  were  not  autbeDticatej 
by  the  signature  of  the  justices.**  In  this  action,  the  pursuer  concluded  ia 
relief  of  the  damages  and  expenses,  to  which  he  alleged  he  had  been  8ubj«cM 
in  consequence  of  the  irregularity  of  the  proceedings  before  the  justices.  It  n 
I>leaded  for  the  defenders  :  It  was  not  their  duty  to  see  to  the  due  antbes 
tication  by  the  justices  of  the  declarations  of  the  accused  parties, — that  vas  th 
duty  of  the  clerk  of  Court,  on  whose  proper  performance  of  a  public  dut;  \k 
defenders  were  entitled  to  rely :  Neither  was  it  the  defenderH*  duty  to  jodseil 
the  sufficiency  of  the  evidence  on  which  the  justices  thought  proper  to  eonn^ 
there  was  nothing  averred  here  to  justify  the  allegation,  that  the  defenders  id 
been  guilty  of  gross  n^lij^nce,  on  which  the  action  was  necessarily  based.— Tlj 
Lord  Ordinary  (Mackenzie)  assoilzied  the  defenders.  After  hearing  parties  oti 
reclaiming  note,  the  Court  altered  the  judgment.  Obmrved  by  the  Laid  J« 
tioe  Clerk,  with  whom  the  rest  of  their  Lordships  concurred : — **  Law  a^al 
employed  to  conduct  proceedings  that  may  end  in  personal  punishment,  ^ 
employed  in  matters  of  the  greatest  delicacy,  and  of  much  risk.  The  case" 
question  was  carried  on  before  justices  of  the  peace,  who  were  notoriouslT  in 
of  professional  aid.  The  signature  by  the  justice  of  the  declarations  of  to 
persons  should  have  been  appended  in  open  court ;  and  it  might  easily  be  seeo 
the  agents  present  whether  such  declarations  were  signed  by  the  justices  as 
quired  by  the  statute,  and  inattention  as  to  whether  such  declarations  weresi« 
was  certainly  a  blunder  in  the  proper  management  of  the  case." 

Pursuer's  Authorities, — Currie  v,  Colquhoun,  17th  June  1823,  ii.  S.  andB 
p.  407  ;  Morrison  v.  Ure.  2d  June  1826,  iv.  8.  and  D.,  p.  656 ;  Frame  9.  d 
bell,  9th  June  1836,  xiv.  S.  and  D.,  p.  914 ;  in  House  of  Lords,  18th  Jane  1 
i.  Rob.,  p.  696. 

Deftnder^  AtUhorkiss.^Log^n  «.  M* Adam,  6th  December  1863  (Justidi 
i.  Irvine,  p.  329;  French,  Gill,  and  Murdoch  v.  Smith  (Justiciary},  ii.  h^ 
p.  198  ;  i.  Bell's  Coms.,  p.  461. 

HUNTEK  Aim  COMPAMT  V.  THE  CALEDONIAN  R  AIL  WAT  CoMPANT.— JumB 

Liability  of  Carriers, 
The  pursuers,  merchants  in  Glasgow,  sent  bj  the  Caledonian  Railv^jJ 
parcel  of  goods  to  John  Rae,  draper,  Sudbury  in  Suffolk.  The  address  ^ 
not  specify  the  county  of  Suffolk,  and  as  there  are  other  two  pl^^J 
England  called  Sudbury,  the  railway  officers  sent  the  goods  to  the  neai^J 
station  of  that  name,  which  is  in  Derbyshire ;  when  they  arrived  there  thej  H 
for  some  days,  while  inquiries  were  prosecuted  in  the  neighbourhood  for 
draper  of  the  name  of  the  consignee.  After  correspondence  with  Olasco 
which -occupied  some  time,  and  was  the  more  tedious  in  respect  the  letter 
were  sent  by  *'  goods  trains,"  instead  of  bv  post,  the  goods  were  despatched  ^^ 
their  proper  destination  in  Suffolk.  On  the  way  a  snow-storm  delayed  tbem,^ 
that  they  only  reached  it  on  9th  January,  too  late  for  the  Christmas  demtf^ 
which  they  were  ordered  to  supply.  They  were  refused  by  the  consignee.  T^' 
pursuer  pleaded,  that  it  was  the  duty  of  the  railway  officers,  when  thejr  5**|'' 
address  was  ambiguous,  to  have  asked  the  pursuers  for  the  proper  address,  and  vp*^ 
thev  became  aware  that  the  goods  had  been  missent  to  Sudbury,  in  DerbTsl^- 
to  have  communicated  with  Glasgow  through  the  post.  The  Court  •s*^ 
the  defenders.  Observed — The  origin  of  the  mistake  was  the  carelessness  of  t'-^ 
pursuers  in  despatching  the  goods  without  a  sufficient  address ;  and  (hough  tbtre 
might  have  been  some  blame  attachable  to  the  railway  company,  for  vtnt  of  sun>* 
cient  promptitude  in  communicating  with  the  consigners,  that  did  not  entitk  ^ j  ^ 
pursuers  to  make  the  railwsy  company  liable  for  what  originated  in  their  own  w^' 
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M'lirROT  OF  Shiebglass  9.  Thb  Duke  of  Atholb. — June  11. 

Ccfutruetion — Salmon-Fishing, 

pnrsaa*  acqaired  the  lands  of  Shiergla^,  part  of  the  earldom  of  Athole, 
Charles  Stewart,  whose  predecessors  had  held  them  under  the  defender's 
ssors,  who,  under  titles  from  the  Crown,  were  infeft  in  the  whole  salmon- 
within  the  earldom.     The  river  Garrj  cuts  off  a  small  part  of  the  lands 
ieii^laas  from  the  rest  of  the  estate,  so  that  the  lands  of  Shierglass  extend 
the  north  bank  for  a  distance  of  1130  yards,  and  along  the  opposite  bank 
iDce  of  2448  yards.     Prior  to  1736,  Stewart  of  Shierglass  did  not  pos- 
16  right  of  salmon-fishing  in  the  Garry  ;  but  in  that  year,  the  then  Duke 
}o)e,  by  feu-contract,  granted  to  Neill  Stewart,  then  of  Shierglass,  the  *'pri- 
of  salmon-fishing  upon  the  water  of  Oarrj,  in  so  far  as  the  lands  of  Shier- 
^tend,  and  no  farther."    Mr  M^Inroy  raised  an  action,  concluding  for  de- 
r,  that  he  had  the  sole  right  of  salmon-fishing  in  the  Garry  so  fiu*  as  his 
^of  Shierglass  extended,  and  that  the  Duke  should  be  interdicted  from  fish. 
Imon  by  himself  or  others,  or  trespassing  on,  or  interfering  with,  the  pur- 
right.    The  Lord  Ordinary  allowed  a  proof;  he  hMj  that  the  pursuer  had 
c  forty  years  enjoyed  the  sole  right  of  salmon-fishing  beyond  the  extent  to 
his  lands  lay,  on  both  banks  of  the  riTer,  and  that  where  his  lands  were 
In  one  side  of  the  river,  he  had  only  right  to  fish  ex  adverse  of  his  own 
]  and  to  that  extent,  found  that  the  pursuer  had  exclusive  right.    The 
adhered  to  this  interlocutor,  the  Lord  Justice  Olerk  dissenting. 

Sib  William  Don,  Bart.,  v.  Richardson.— Jtm«  16. 

Bm  of  Exchange — Oaminp  Debt — Relevafuy, 

^ry  Richardson,  as  indorsee  in  a  bill  accepted  by  Sir  William  Don  in 
^onr  of  one  Green,  alleged  to  be  the  keeper  of  a  gambling  house  in  London, 
^ined  decree  against  Sir  William  Don  for  the  sum  of  L.360.  The  bill  was 
>^,  and  was  payable  in  London,  and  bore  **  value  received."  Richardson 
^g  given  Don  a  charge  upon  this  decree,  the  present  suspension  was  brought. 
>e  grounds  of  suspenaon  were,  that  the  bill  had  been  granted  on  account  of 
ming  debts,  and  that  it  had  been  acquired  by  Richardson  without  fiill  value, 
^  **  with  notice  and  knowledge  of  its  nature  and  origin.'*  The  suspender 
eged  further,  that  by  the  law  of  England  a  bill  gxjinted  for  a  gaming  debt  was 
id  and  irrecoverable,  even  in  the  hands  of  a  bomafide  onerous  indorsee.  This 
Ration,  however,  was  negatived  by  the  opinion  of  English  counsel.  The  bus- 
ider  then  maintained  that  he  was,  at  all  events,  entitled  to  a  proof /)rou^  dejure 
the  general  issue, — ^Whether  the  bill  had  been  granted  on  account  of  gambling 
^^y  and  whether  it  had  been  acouired  bv  the  charger  in  the  knowledge  that  it 
^  been  so  granted  ?  He  founded  on  the  case  of  Ainslie  v.  Sutton,  Dec.  14, 
^h  ziv.  Dun.,  p.  184.  The  charger  pleaded,  that  there  was  no  distinct  or  rele- 
i^t  averment  that  the  bill  had  been  granted  for  a  gaming  debt,  and  that  therefore 
•  case  of  Ainslie  v,  Sutton  did  not  apply.  The  suspender's  statements  on  the 
^ject  were  vague  and  meagre.  In  substance  they  were, — That  the  bill  was 
uited  on  occasion  of  a  dinner  in  1849,  at  which  the  suspender  had  met  Green, 
Account  of  old  bets,  or  **  alleged  bets,"  on  races  with  Green,  or  with  others 
whom  Green  acted.  What  the  bets  were;  with  whom  ;  on  what  races,  or 
vhat  tune  or  times  they  had  been  made,  was  not  stated.  All  the  suspender 
d  was,  that  he  thought  they  were  bets  on  the  Doncaster  St  Leger  prior  to 
^t  And  he  did  not  offer  to  make  his  statements  more  distinct  and  specific. 
Td  Neaves  pronounced  an  interlocutor,  findini^  <*  That  the  suspender's  state- 
Ats  on  record  are  not  such  as  to  entitle  him  to  a  proof  prout  de  jure.  *' 
^  Court  refused  a  reclaiming  note^  and  adhered. 
▼OL.  n.^iro.  XIX.  jult  1858.  c  c  c 
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M'Bet  9.  Gabduisb. — June  22. 

Sale  ofHoreee —  WamjMfy — Mora. 

M'Bey,  a  fiumer  and  eatUe-dealer,  purchased  a  hone  from  Gardner,  at  t 
market,  for  L.35  whieh  Gardiner  warranted  sound.    Three  dm  aftenrudi,  the 
purchaser  found  the  horse  had  stringhalt,  which  was  immediateij  intimstedtotbe 
seller  bj  letter.    The  seller  refused  either  to  admit  that  the  horse  was  onsonod 
at  the  time  of  the  sale,  or  to  take  it  back.    Three  weeks  afterwards,  the  buver 
again  wrote,  asking  the  seller  to  take  back  the  horse,  which  the  latter  refibcd 
to  do.    The  horse  was  then  kept,  as  the  purchaser  alleged,  in  his  owo  liroy 
stable,  for  a  month,  when  it  was  sold,  under  a  warrant  from  the  sheriff  for  L.2a 
For  the  difference  between  that  sum  and  the  price  he  had  paid,  and  the  cost  d 
keep  in  his  own  Wrerj  stable,  both  sums  amounting  to  L.26,  M'Bej  rused  n 
action  in  the  Sheriff  Court  against  Gardiner,  who  was  assoilzied.    The  judgnx^ 
was  brought  under  review  by  reduction.  The  Lord  Ordinarr  ( Ardmillan)  repelM 
the  reasons  of  reduction.    Ohserved — This  was  not  a  case  of  a  latent  defect,  anilt| 
was  the  purchaser's  duty,  which,  as  horse-dealer,  he  should  haye  been  aware  ct 
when  he  found  the  seller  intended  to  abide  by  the  sale,  to  put  ita  horse  into 
neutral  custody  without  delay,  so  that  the  true  condition  of  the  animal  migM  be 
ascertained,  and  it  miffht  be  presexred  from  any  treatment  tending  to  depreda^ 
its  yalue.     This  he  did  not  do,  and  in  the  whole  circumstances,  and  after  keepta^ 
the  horse  nearly  two  months,  the  action  was  ill-founded.     The  Court  adhere<i « 
the  same  grounds. 

Robertson  «.  J.  and  J.  Gow. — June  25. 
Weiffhts  and  Meaeurea^Stat,  6  and  6  WiU.  TV.,  e,  63. 

Robertson  agreed  to  purchase  2000  stones  of  hay  from  Messrs  Gow,  the 
being,  that  "  each  stone  should  consist  of  twenty-tiDo  pounds/*  In  an  actioo 
damages,  at  the  instance  of  Robertson  against  Messrs  Gow,  for  non-impler 
of  the  contract,  they  pleaded,  that  the  alleged  sale  was  null  and  void,  under 
Act  5  and  S  Will,  iv.,  c.  63,  in  respect  it  was  not  made  according  to  the iin| 
rial  standard  weight  thereby  proTided,  and  the  claim  ef  damages  for  br 
thereof,  was  untenable.  The  Lord  Ordinary  (Neaves)  repelled  this  plea. 
Court  adhered.  Observed — The  bargain  was  not  struck  at  by  the  statute  foi 
on,  in  respect,  that  though  in  one  sense  the  stone  referred  to  in  the  contract  «ii 
not  a  legal  weight,  still  a  weight  of  twenty-two  pounds  was  a  legal  basis  of  a  c* 
tract,  as  beine  a  multiple  of  a  pound  weight.  It  was  declared  by  the  statute,  tU 
bargains  might  be  maae  by  jiny  multiple  of  the  pound  weight ;  that  benefit^ 
not  to  be  lightly  forfeited.  And  as  it  seemed  clear  that  a  sale  of  2000  quaotii^ 
of  hay,  each  to  weigh  twenty- two  pounds,  would  have  been  a  good  bsig*^* 
was  not  to  be  vitiated  because  these  quantities  were  called  **  stones." 

Autfioriiies. — Hughes  «.  Humphreys,  iii.  Ellis  and  Blackburn,  968;  Oil0* 
Jones,  xziv.  Law  Journal,  new  series  (Exchequer  Reports),  269.  The  lati^ 
was  principally  rested  on  in  the  Inner  House. 

Stbwabt  OB  M<Lachlan  v.  Babstow  (M1jachlan*8  Tbitsteb).— J»w25 

Husband  and  Wife — Construction  of  douse  eontaininff  Provision  to  a  W^ 

tfi  a  Contract  of  Marriage, 

^  By  an  ante-nuptial  marriage-contract,  Mr  M*Lachlan  bound  himself,  ia  <^ 
his  wife  should  survive  him,  to  pay  to  her  yearly  an  annuity  of  L.160,  at  t^ 
terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal  portions,  begionio^^ 
first  term's  payment  thereof  at  the  first  term  of  Whitsunday  or  Martininas  tno 
his  decease.  In  further  security  of  this  annuity,  he  disponed  certain  lands  in  &f^ 
rity  to  her  of  **  an  annuity  of  L.160,  or  such  other  sum  as,  by  law  for  the  tiw 
should  correspond  to  the  principal  sum  of  L.3000,"  and  of  thiat  sum  itself,  ^ 
provision  for  his  children  ;  the  lady  was  infrft  in  security  for  her  own  np 
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liferent,  and  for  behoof  of  her  children  in  fee.  The  security  thereby  created 
IS  held  to  be  effectual  (see  ante,  pp.  46,  157).  Mr  M'Lachlan  also  bound 
mself  to  pay  to  her  L.150  in  lieu  of  her  claim  for  mournings  and  for 
oient  up  to  the  first  term  of  Whitsunday  or  Martinmas  after  his  death, 
le  proceeds  of  the  estate  not  being  sufficient  to  satisfy  the  claims  of  all  the 
editors,  a  trustee  for  their  behoof  was  appointed.  Mr  M*Lachlan  died  on  1 1th 
ij  1862.  Mrs  M'Lachlan  claimed  the  first  half-yearly  payment  of  her  annuity 
due  on  Whitsunday  thereafter.  This  claim  'was  resisted  by  the  trustee^  on 
(ground  that  she  was  only  secured  in  the  annualrent  of  L.  3000,  and  she  could 
t  claim  a  half-year's  annuity  before  the  principal  sum  had  yielded  any  interest, 
1  she  had  a  provision  for  her  aliment  till  the  first  payment  became  due.  Hdd^ 
inimously,  that  the  widow  was  entitled  to  the  first  half-yearly  payment  on 
bitsunday  1852,  and  payment  not  having  been  then  made,  that  she  was  entitled 
interest  firom  that  term  on  the  payment  then  due. 
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Geikib  ob  Touno  anb  Others  v.  Morris  and  Others. 

[Process — MuUiplepomding — New  Ciaimant — Enpensee. 

(Coart  of  Session— Second  Division— 11th  July  1856—18  D.  8118.) 
"^  was  an  appeal,  arising  out  of  the  proceedings  relating  to  the  Morgan 


^cession.  When  the  multiplepoinding  was  raised  by  Mr  Lindsay,  judicial  fac- 


vie  and  Lockie,  not  called  in  the  multiplepoinding,  appeared,  and  insisted 
their  right  to  lodge  claims  so  long  as  the  fund  was  undistributed. 
Ine  Second  Division  pronounced  an  interlocutor,  finding  that,  **  after  all  the 
w*dure  that  has  occurred,  they  (the  Oeikies)  can  only  be  allowed  to  com- 
&r,  on  the  condition  of  paying  one-half  of  the  taxed  accounts  of  the  expenses 
^fred  in  the  discussions  with  Alexander  and  James  Morgan,  by  the  parties 
^noae  fiivour  decrees  of  preference  have  been  pronounced,  being  the  sum  of 
*-'>33,  before  such  claim  can  be  received."  The  Geikles  not  having  paid  this 
^7  their  Note  was  afterwards  refused.    They  then  appealed  to  the  House 

^^e  Lord  Chancellor  said  that  their  Lordships  would  find  no  difficulty  in 
^^^K  to  the  same  conclusion  as  the  Court  of  Session  in  this  case — that  the 
P*'|ant8  had  no  absolute  right  to  come  in  and  lodge  a  claim  in  this  multiple- 
*??*"?i  and  if  they  had  no  such  right,  then  it  would  be  for  the  Court  to 
^^  upon  what  terms  they  would  be  allowed  to  come  in.  Here  the  parties 
I  seeking  to  be  let  in  had  never  made  their  appearance  till  after  the  decree 
preference  had  been  pronounced,  and  when  there  was  an  expectation  that 
«  m^ey  was  about  to  be  distributed.  The  effect  of  such  a  decree  he  took  to 
)^  •  mature.  So  long  as  the  fond  remained  in  medioy  any  creditor  might 
v^  In  the  multiplepoinding,  and  a  fund  was  said  to  remain  in  medio,  so  long 

*^  were  contested  claims  undisposed  of ;  but  the  moment  a  decree  of  pre- 
le?  ^  T^  pronounced,  this  right  of  creditors  was  at  an  end,  and  thereafter 
J  coul<l  only  proceed  by  action  of  reduction  of  the  decree,  or  an  action 
t  ih  Jf  ^  party  to  whom  the  funds  had  been  paid  over,  as  the  case  might  be. 
ref  ^  ^  ^  in  the  present  case,  a  party  wished  to  come  in  after  a  decree  of 
khr*i?^  ^^  pronounced,  he  could  only  claim  this  not  as  a  matter  of 
^  '  ?J  ^  flatter  of  favour,  and  consequently  the  Court  could  impose  any 
f'it    \!^  condition  on  granting  that  favour.   That  being  so,  the  only  question 

^  ^aether  the  Court  of  Session  had  exercised  a  wise  discretion  in  imposing 
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the  teriDB  they  had  done.  He  thought  there  was  no  ground  for  saying  tb&t 
they  had  not  exercised  a  reasonahle  discretion.  The  appellants  had  appAreDtly 
heard  uf  the  proceedings  some  time  before  they  came  into  Court ;  and  if  tber 
had  been  admitted  without  sharing  in  the  great  expenses  which  the  other 
alleged  next  of  kin  had  incurred,  it  would  be  most  unjust.  They  wl»hed  to 
obtain  gratis  all  the  advantages  which  those  similarly  situated  had  been  coa- 
pelled  to  fight  for  at  an  enormous  cost.  This  could  not  reasonably  k 
permitted,  and,  therefore,  he  would  recommend  the  interlocutor  of  the  Cooit 
of  Session  to  be  affirmed. 

LoBD  Bbouquam  said  he  certainly  felt  some  embarrassment  hi  this  case,  bet 
upon  the  whole,  he  thought  the  Court  below  had  the  power  to  impose  term^ 
on  the  appellants  before  letting  them  in  at  the  stage  at  which  they  appeani 
As  to  how  far  the  discretion  exercised  had  been  reasonable  or  not,  he  did 
not  doubt;  but  even  if  he  had  doubted,  he  would  have  been,  slow  to  difer 
from  his  noble  and  learned  friend  and  from  the  Court  below,  on  such  s  matt^ 
as  this. 

Lord  Cranworth  said  he  quite  agreed  in  the  view  taken  by  his  noble  ai 
learned  friends.  In  England  it  was  a  familiar  saying,  that  law  was  best  wbesii 
was  most  like  equitv,  and  equity  was  best  when  it  was  most  like  law.  Soroetimes  it 
had  been  thought  that  their  Lordships  were  disposed  too  often  to  apply  whatvid 
considered  law  in  England  to  doubtful  cases  from  Scotland ;  but  applying  tbj 
before  mentioned  saying,  he  could  not  help  thinking  that  he  liked  the  Scota 
law  best  when  it  most  resembled  English  law,  and  he  did  not  like  English  lit 
worse  when  it  agreed  with  Scotch  law.  Now,  looking  to  what  would  ban 
been  the  course  in  the  English  Courts  in  reference  to  a  case  like  this  where  i 
suit  of  interpleader  had  been  brought,  he  had  no  hesitation  in  saying  t 
precisely  the  same  course  would  have  been  pursued.  First,  the  next  of 
claiming  to  be  nearest  in  relationship,  would  have  been  ordered  to  prove 
case,  and  if,  after  a  decree  and  order  of  distribution,  new  parties  had  com« 
ward  and  asked  to  be  let  in,  the  Court  would  have  taken  just  the  same  viev 
the  Court  of  Session,  and  imposed  on  those  parties  the  condition  of  beaiin; 
share  of  the  costs  already  incurred.  The  Court  was  not  bound  to  admit  t^ 
at  all ;  but  to  save  trouble  and  give  them  a  short  cut,  as  it  were,  to  the 
goal,  the  Court  would  have  said — **  We  will  let  you  come  in  on  condition 
your  paying  the  same  costs  as  you  would  Imve  been  obliged  to  pay  if  yon  b^ 
appeared  from  the  first."  Thiat  was  a  reasonable  decision;  and  indeed  t^e 
Court  could  not  properly  have  done  otherwise.  The  interlocutor  must  tbert* 
fore  be  affirmed ;  but  as  the  appellants  sued  here  as  paupers,  it  would  be 
affirmed  without  costs. 

Affirmed. 

The  Bartonshill  Coal  Company  v.  Reid,  etc. 
Master  and  Servant — Reparation — Injury  hy  Fellow-  Workman. 
(Court  of  Session,  July  3, 1866, 17  D.  10l7.--Hou8e  of  Lords,  June  17.  ^^^ 

The  question  here  was,  whether  a  master  was  responsible  for  injury  ^ 
tained  by  one  of  his  workmen,  through  the  fault  or  negligence  of  s  i^^^' 
workman. 

The  late  Wm.  Reid  was  a  miner  in  the  employment  of  the  defenders,  ^^ 
are  coal  masters.  On  the  I7th  September  1863,  the  engineman  allowed  t.: 
bucket,  in  which  Reid  and  another  workman  named  M*Guire  were  coroiiig  ^P 
the  pit,  to  come  in  contact  with  the  scaffolding,  whereby  it  was  overtonit-i> 
and  Reid  and  his  companion  were  precipitatea  to  the  bottom.  They  vei^ 
killed  on  the  spot,  and  an  action  was  brought  by  the  widows  and  cbildr|^° 
against  the  defenders,  on  the  ground  that  the  accident  was  caused  by  t^- 
fault  and  negligence  of  the  engineman,  for  whom  his  employers  were  res|)ODSu)i< 
The  First  Division  of  the  Court  decided  for  the  pursuers,  and  the  defeod<^ 
appealed. 

Lord  Cranworth  now  delivered  judgment  as  follows : — 
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The  question  raised  by  the  appeal  was,  whether,  in  the  working  of  a  mine, 
where  one  servant  is  killed  by  the  negligent  conduct  of  another  servant  em. 
ployed  in  the  common  work  of  the  mine — ^that  other  servant  being  otherwise 
quite  competent  to  do  the  duties  assigned  to  him,  the  common  employer  of  both 
is  liable  to  the  representatives  of  the  servant  killed.  Where  any  stranger  is 
injured  by  the  act  of  a  servant  employed  in  the  business  of  his  master,  and 
se^ks  to  render  the  master  responsible  for  such  injury,  he  is  bound  to  prove 
that  the  servant  was  guilty  of  some  negligence,  and  that  the  servant  so  guilty 
iras  at  the  time  in  the  ordinary  business  of  the  master.  In  such  cases  the 
ordinary  maxim  of  respondeat  superior  applies.  Thus — if  the  coachman, 
while  driving  his  master's  carriage,  negligently  drives  over  a  bystander  ;  if  a 
gamekeeper,  in  firing  at  a  pheasant,  negligently  kill  some  person  standing  near ; 
if  a  builder  negligently  construct  the  scaffolding  so  that  a  person  passing  is 
iDJured — ^in  all  such  cases  the  master  is  liable,  for  the  act  of  the  servant  is 
treated  as  the  act  of  the  master.  The  principle  seems  to  be  that  it  is  impossible 
to  know  how  far  the  negligent  act  may  not  be  due  to  the  master  himself — it  is 
difficult  to  distinguish  between  him  and  his  servant,  and  a  stranger  has  a  right 
to  say — *<  I  care  not  which  of  yon  caused  the  injury ;  I  am  entitled  to  treat  you 
as  one  and  the  same,  and  I  will  look  to  you  and  the  master."  Many  of  the 
ordinary  employments  of  life  are  attended  with  more  or  less  risk  to  third 
parties,  and  it  is  not  unreasonable  that  the  law  should  treat  the  master  as 
responsible  for  the  negligence  displayed  by  the  servant,  seeing  that  in  general 
he  has  it  in  his  power  to  employ  servants  who  will  not  be  likely  to  show  such 
negligence.  But  does  this  principle  apply  to  the  case  of  fellow-workmen 
engaged  together  in  the  same  employment?  He  thought  not.  When  one 
workman  enters  into  an  engagement  in  which  many  other  fellow- work  men 
are  employed,  he  in  general  knows  the  risks  he  is  exposing  himself  to,  if  it 
is  such  an  employment  that  the  slightest  negligence  of  one  servant  may  be 
fatal  to  another.  There  are  accidents  which  in  general  the  master  can  in  no 
manner  prevent  or  control ;  it  is  incidental  to  some  employments  more  than 
others ;  and  it  is  obviously  no  objection  to  say  that  the  master  need  not  have 
engaged  the  servant  unless  he  meant  to  warrant  him  against  such  accidents. 
Risks  of  that  kind  are  more  within  the  immediate  control  of  the  servants 
themselves  than  of  the  master.  Therefore,  the  ordinary  principle  of  holding  a 
nuister  responsible  for  the  negligent  act  of  a  servant  does  not  apply  to  cases  where 
a  fellow-servant  is  the  party  injured.  That  this  is  the  settled  law  in  England 
there  can  now  be  no  doubt  whatever.  Many  of  the  cases  involving  this  view 
of  the  law  had  occurred  in  the  English  Ck>urt  of  Exchequer  ;  and  though  they 
were  not  binding  on  the  supreme  tribunal,  still  they  had  been  so  universally 
assented  to,  and  adopted  by  nearly  all  the  judges,  that  the  law  might  be  consi- 
dered beyond  change.  Then,  if  the  law  was  so  settled  in  England,  why  was  it 
not  the  same  in  Scotland  ?  The  law  had  been  settled  in  England,  not  on  any 
technicality,  but  on  principles  of  universal  application,  and  it  ^vould  be  highly 
inexpedient  that  a  different  law  should  prevail  on  different  sides  of  the  Tweed. 
Was  there  any  ground  on  which  the  law  of  Scotland  could  differ,  or  ought  to 
(differ,  from  the  Taw  of  England  ?  It  was  said  that  in  two  late  cases  decided  in 
the  House  some  countenance  had  been  given  to  the  assumption  that  there  was 
a  difference,  but  those  cases  did  not  warrant  any  such  inference.  Those  cases 
did  not  turn  on  the  point  whether  a  master  was  responsible  for  injuries  caused 
hy  one  servant  to  his  fellow-servant,  but  on  a  point  which  was  common  to  the 
Uw  of  both  countries^ — viz.,  that  when  a  servant  was  engaged  in  an  employment 
of  great  risk,  the  master  was  bound  to  take  every  care  that  the  machinery 
Qsed  is  in  proper  order,  and  well  adapted  to  the  work  required.  Then,  were 
there  any  cases  decided  in  the  Court  of  Session  which  warranted  the  conten- 
tion of  the  respondents?  There  were  many  recent  cases,  ft-om  Sword  v. 
Cameron  down  to  the  present  time  ;  but,  on  examining  all  the  circumstances 
of  those  cases,  it  wonia  be  found  that  they  turned  on  different  points,  about 
which  there  could  be  no  dispute  either  in  England  or  Scotland,  such  as,  that  a 
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master  a  bound  to  use  all  diligence  in  providing  for  the  safety  of  his  flenants 
whererer  there  is  more  than  ordinary  risk  involved  in  the  employment.   It 
was  true  that  Lord  Justice  Clerk  Hope  and  Lord  Cockbum  had  gone  beyond 
what  was  necessary  in  one  of  those  cases,  and  thrown  out  the  dicta  that  coun- 
tenanced the  doctrine  subsequently  set  up  in  this  case,  but  the  other  jndges^ 
Lord  Medwyn  and  Lord  Murray,  the  Lord  President  and  Lord  Ivorf— put 
their  decision  on  other  and  better  grounds.     The  conclusion  he  had  come  to, 
after  examining  all  the  Scotch  cases,  was,  that  there  had  been  no  such  clear 
and  settled  rule  in  the  law  of  Scotland  as  to  impose  on  their  Lordships'  House 
the  necessity  of  holding  a  different  view  from  that  taken  in  the  law  of  England. 
That  view  is,  that  where  several  workmen  are  engaged  in  one  common  employ- 
ment, they  know,  or  ought  to  know,  the  risks  of  the  carelessness  of  any  one  to 
each  of  the  others,  and  those  are  risks  against  which  no  master  can  in  general 
provide,  and  for  which  he  cannot  be  held  responsible,  unless  he  can  be  shown 
to  have  knowingly  enffaged  incompetent  or  unsteady  servants,  or  employed 
defective  machinery.    It  was  no  doubt  true,  as  had  been  remarked  oy  the 
Lord  President,  that  the  difficulty  was  to  make  out  what  was  a  common 
emplovment.     Here,  however,  that  difficulty  did  not  arise.    It  could  not  be 
said  that  Reid,  the  miner,  working  coal  in  the  mine,  was  not  engaged  in  a 
common  employment  with  Shearer,  who  had  charge  of  the  engine  by  which  he 
was  let  down  and  taken  up  every  day  in  the  conrse  of  his  work.    They  both 
contributed  directly  to  the  common  employment  of  working  the  mine.    It 
followed  also,  in  the  present  case,  that  no  relevant  case  had  been  stated  againn 
the  appellants.    All  that  Mrs  Reid  alleged  in  her  condescendence  was,  that 
Shearer  was  not  sober  at  the  time  of  this  accident,  but  there  was  no  allegation 
that  Shearer  was  not  a  competent  servant,  and  well  fitted  to  take  charge  of  the 
engine.    The  result  will  be,  therefore,  that  the  interlocutor  of  the  Court  of 
Session  will  be  reversed.     He  could  not  conclude  this  opinion  without  referring 
to  a  most  able  judgment  of  Chief-Justice  Shaw,  an  American  judge,  who  bad 
in  1842  considered  this  same  question,  and  had  come  to  the  conclusion  that  the 
recent  decisions  of  the  English  courts  were  well  founded  in  reason  and  good 
sense. 

The  House  would  say  nothing  about  costs,  as  the  judgment  of  the  Court 
below  seemed  to  be  fully  warranted  by  the  previous  decisions  in  Scotland. 

Reversed. 

Babtonshill  Coal  Compant  v.  M'Guire. 
Appeal — Cfompeteney, 

This  action  was  at  the  instance  of  the  widow  of  Reid's  companion,  who  vas 
killed  at  the  same  time.  The  two  cases  being  identical,  the  counsel  entered 
into  a  joint  minute,  *'  that  the  present  cause  should,  so  far  as  regards  the  said 
first  and  second  pleas  of  the  defenders,  abide  the  decision  thereof  in  the  said 
action  at  the  instance  of  Mrs  Reid,  and  that  the  same  judgment  be  pronounced 
in  the  cause  on  said  two  pleas  in  law  as  in  the  said  other  cause.**  After  the 
verdict  and  interlocutor  aisallowing  the  exceptions  in  Reid*s  case,  that  case  was 
appealed  to  the  House  of  Lords,  and  the  deienders  were  prepared  to  abide  the 
result  of  that  appeal.  But  after  the  fourteen  days  had  elapsed,  and  no  formal 
petition  of  appeal  had  been  presented  in  this  case,  the  pursuer's  agent  extracted 
the  decree,  and  was  proceeding  with  diligence,  when  the  defenders,  to  protect 
themselves,  were  compelled  forthwith  to  present  a  petition  of  app^  m  this 
case  also.  The  pursuer  then  presented  a  counter  petition,  complaining  that  it 
was  incompetent  to  appeal  the  case,  as  the  defenders  had  allowed  the  fourteen 
days  to  elapse  before  lodging  the  petition  on  the  point  of  competency. 

The  Lord  Chancellor  said,  he  thought  that  the  objections  against  the  com- 
petency could  be  got  rid  of,  because  the  issues  put  the  case  on  gi*ounds  which 
involved  no  liability  on  the  defendants,  and  therefore  judgment  could  be  given 
on  the  record,  independent  of  the  interlocutor  disallowing  the  exceptions. 

Reversed. 


THE 
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JURY  TRIAL  IN  CIVIL  CAUSES. 

Scotland  has  now  had  fully  forty  years'  experience  of  Jury  Trial 
in  civil  causes ;  and  we  venture  to  say,  each  year  increases  the 
ttrong  public  feeling  which  in  this  country  has  always  existed 
tgainst  It.  It  is  a  system  repugnant  to  the  nereditary  cnaracteris- 
tics  of  our  forms  of  judicial  procedure, — was  always  viewed  with 
ieabasy  on  account  of  its  foreign  origin, — and,  after  the  above 
lengthened  experiment,  it  has  failed  to  commend  itself  to  the  ap- 
proval of  the  public*  The  time  seems  now  therefore  to  have  arrived 
for  a  reconsideration  of  the  utility  of  the  institution.  It  is  one 
of  the  natural  results  of  a  system  of  jurisprudence  so  ancient  as 
oars,  that  when  its  rules  become  settled  and  well  defined,  the 
^ter  part  of  the  judicial  business  of  the  countiy  should  be  the 
investigation  of  matters  of  fact.  Accordingly,  it  is  daily  becom- 
ing more  necessary  that  the  machinery  employed  for  this  pur- 
pose should  be  freed  from  the  many  objections,  on  the  score  of  ex- 
pense and  uncertainty,  to  which  this  most  unpopular  tribunal  is  now 
open. 

Trial  by  jury,  like  many  other  institutions,  on  its  origin  being 
minutely  myestigated,  will  be  found,  as  it  now  exists,  not  to  retain 
a  vestige  of  its  original  nature  and  form.  In  England,  where  it  is  a 
universal  hobby,  though  its  value  is  considered  by  many  a  popular 
delusion,  it  will  be  found,  that  some  centuries  ago  no  such  institu- 
tion existed.  When  any  crime,  delict,  or  wrong  was  committed  in 
&  particular  place,  it  was  common  for  law  courts  to  call  together 
^m  that  place  a  number  of  men  most  likely  to  know  the  facts, 
^hom  the  judge  examined  as  witnesses,  and  then  determined  the 
case.   In  process  of  time  this  practice  became  part  of  the  customary 
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law ;  and,  from  being  mere  witnesses,  the  men  so  brought  together 
claimed  the  privilege  to  decide  the  facts  at  issue.     This  custom, 
regarded  by  our  southern  neighbours  as  a  privilege,  has  been  pro- 
nounced, by  other  countries  of  no  small  intelligence,  to  be  a  serious 
evil,  calculated  to  obstruct  the  course  of  justice,  and  render  the  de- 
cisions of  courts  uncertain.    It  is  somewhat  remarkable,  that  so  dis- 
tinguished an  authority  as  Judge  Blackstone  has  aided,  unwittiuglj, 
in  perpetuating  this  delusion,  oy  stating  broadly,  that  the  stipula- 
tion for  the  judicium  parium,  in  the  Magna  Charta  of  King  John; 
is   a  stipulation  for  trial  by  jury.     That  important  bulwark  of 
English  liberty  contains  no  such  stipulation.    Blackstone  has  con- 
founded two  distinct  modes  of  trial.     The  judicium  parium  was  a 
feudal   court,   where  the  pares^  or  common  vassals  of  the  same 
lord,  sate  as  judges  with  him,  to  decide  controversies  arising  between 
the  co-vassals.     In  point  of  fact,  no  traces  of  jury  trial,  at  all 
corresponding  to  its  present  form,  existed  in  England  till  the  rei^ 
of  Edward  Vl. 

In  this  country,  juiv  trial,  in  civil  as  well  as  criminal  matters,  it 
as  old  as  the  time  of  William  the  Lion ;  but  the  ancient  juries  had 
many  features  of  distinction  from  those  of  modern  times.     Thej 
were  the  freeholders  attending  the  courts'  of  the  barons  to  whoiu 
they  owed  suit.    They  combined  the  double  character  of  witnessm 
and  judges,  deciding  on  their  own  knowledge  of  the  facts  (£e§  1 
Maj.,  b.  i.,  cap.  12^.    They  were  altogether  independent  of  tlii'; 
judge,  whom  they  might  remove  out  of  Court,  '^  until!  the  jadgem6nl| 
be  discussed  be  soy  tours  of  the  Court."     Their  verdict  was  a  judJM 
ment  on  the  whole  matter ;  and  the  province  of  the  judge  seems  onM 
to  have  been  ^*  to  informe  the  suitors,  gif  they  be  ignorant  of  the  la« 
anent  wardes  (interlocutors)  or  decreits." — (See  Ivory,  2,  p.  27ii ' 
and  Glassford,  ap.  2.) 

This  system  fell,  so  far  as  civil  cases  are  concerned,  on  the  estab- 
lishment of  the  Court  of  Session,  the  judges  of  which  decided  oa 
both  the  law  and  facts  disclosed  in  a  case.  It  has  even  been  conjeo- 
tured  that  the  number  of  judges  was  made  to  consist  of  fifteen,  so 
as  to  supersede  the  use  of  juries.  In  criminal  cases,  the  guilt  of  one 
accused  was  always  inquired  into  by  an  inquest  of  his  neighbours, 
or  ^^  convassalos;*'  and,  with  the  exception  of  the  change  in  the 
mode  of  summoning  the  jury,  introduced  by  the  Act  of  u^o.  JXm 
our  present  practice  may  be  said  to  remain  on  the  footing  on  which 
it  was  placea  by  the  Act  of  James  YI.,  and  the  Regulations  of  1672. 
Experience  has  shown  that  such  inquiries,  as  a  matter  of  political 
expediency,  are  safest  in  the  hands  of  a  jury.  A  criminal  case, 
unlike  the  two  opposing  interests  to  which  an  ordinary  civil  suit  is 
confined,  is  a  matter  of  public  and  political  concern.  It  is  a  qoes- 
tion  between  society  and  one  of  its  members ;  and  in  the  determi- 
nation of  such  questions,  society  has  most  confidence  in  itself.  Our 
criminal  jurisprudence  is  a  simple  system ;  and  the  issue  in  the 
general  case  may  be  easily  comprehended  by  a  body  of  plain,  unlet- 
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tered  men.    Their  judgment  is  taken  as  the  honest  expression  of 
poblic  opinion^  nninnaenced  by  the  associations  of  power  and  place^ 
and  free  from  the  objections  to  which  a  judge,  as  the  organ  of  the 
Governmeoty  would  be  exposed.    It  is  no  doubt  true,  therefore,  that 
in  Dolitical  questions,  and  such  as  relate  to  the  liberty  of  the  subject, 
mo  of  the  press — treason,  sedition,  and  criminal  cases  generally, — 
specially  prior  to  the  Revolution  of  1688,  when  judges  were  re- 
oovable  at  the  will  of  the  sovereign,  the  intervention  of  a  jury  has 
^en  found  calculated  to  check  the  influence  of  venal  judges,  and  to 
•nard  against  the  despotism  of  a  government.     But  to  this  class  of 
Mes  the  usefulness  of  juries  is  limited.     A  civil  suit  concerns  only 
wfitigating  parties,     it  is  not  to  be  decided  from  crude  notions  of 
tteral  justice,  or  fanciful  presumptions  from  character  or  precon- 
»ved  opinions.     It  requires  a  cool  judicial  mind,  a  capacity  for  fol- 
•win^  a  lengthened  chain  of  evidenoe,  or  for  unravelling  a  series  of 
MnpHcated  facts.    For  this  duty  it  is  supposed  that  any  petty  shop- 
^per  is  qualified  who  rejoices  in  the  possession  of  real  estate  worth 
tA  a-year,  or  personal  property  to  the  extent  of  L.200.     Can  we 
^er,  then,  tnat  a  trial  by  jury  approximates  in  many  respects  to 
game  of  chance  ?   Surely  an  able  judge,  accustomed  to  investigate 
•tters  of  fact,  and  to  apply  the  rules  of  legal  evidence,  who  has  lei- 
J^  to  sift  every  point  or  a  case  with  ri^d  accuracy,  and  who  may 
■p^n  its  consideration  fe*om  day  to  day  until  he  is  satisfied  of 
^  fact  to  be  investigated,  is  the  party  more  likely  than  any 
uier  to  reduce  a  question  of  fact  nearest  to  the  precision  of  a  mathe- 
*hcal  nroblem.     How  is  it  possible,  with  comfort  or  safety,  to  en- 
"^st  suen  questions  to  the  determination  of  twelve  men  whose  pur- 
^ts  and  avocations  lie  in  far  different  channels;  and  where  the 
^atch  with  which  they  must  determine  seems  to  be  in  the  inverse 
*tio  of  their  qualifications  to  do  so  ?    A  Scotch  jury  (it  has  been 
f^il  remarked),  even  in  Edinburgh,  fr*equently  presents  the  following 
•Jrticulars  for  observation : — "  It  consists  of  twelve  men,  eight  or  ten 
*  ^nom  are  collected  fix)m  the  country,  within  a  distance  of  twenty 
)r  thirty  miles  fi'om  the  capital.  These  individuals  hold  the  plough, 
^^id  the  hammer  or  the  hatchet,  or  cany  on  some  other  usefril  and 
^spectable,  but  laborious  occupation,  for  six  days  in  the  week.    Their 
f  ^^^i"  systems  are  in  constant  exercise,  but  their  brains  are  rarely 
^^^ed  on  for  anv  great  exertion.    They  are  not  accustomed  to  read 
^yond  the  Bible  and  an  occasional  newspaper :  they  are  still  less  in 
^  habit  of  thinking.    Counsel  address  long  speeches  to  them,  nu« 
eroQB  witnesses  are  examined,  and  the  cause  is  branched  out  into 
njniicated  details  of  fiict  and  wire-worn  deductions  in  argument. 
fo(!a  ^^^  being  allowed  to  breathe  firesh  air,  or  to  take  exercise  or 
^j  they  are  confined  to  their  seats  till  eight  or  ten  in  the  evening, 
^^  ^  they  retire,  to  return  a  verdict  by  which  they  may  dispose  of 
cj^wf  ^^^  of  pounds.''     In  such  circumstances  these  luminaries  are 
^v  ^  'ipon  before  separating  to  answer  certain  issues,  yea  or  no;  and, 
^uld  any  important  evidence  be  accidentally  wanting  on  either 
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side,  the  party  so  deficient  must  suffer  the  conseqaences  without 
remedy  of  any  kind,  there  being  no  mode  of  redness  for  sncli  an 
occurrence,  unless  payment  of  the  whole  costs  and  postponement  d 
the  trial,  though  it  is  known  daily  to  happen.  Of  what  benefit  m 
it  be  to  drag  twelve  men  from  their  respective  callings,  and  detain 
them  for  one  or  more  days,  merely  to  determine  whether  so  many 
bales  of  cotton  were  sold  for  L.lOO  or  L.150,  or  whether  they  were 
transferred  from  A  to  B  at  the  date  of  an  insolvency ;  or  whether 
so  many  cattle  were  actually  sold  and  delivered  by  C  to  D,  or  are 
the  property  of  D  or  E  t  These  are  questions  which  do  not  con- 
cern the  community  at  large,  politically  or  otherwise ;  and  it  is  be- 
lieved that  every  private  party  in  a  suit,  without  exception,  would 
infinitely  prefer  one  or  more  judges  leisurely  and  thoroughly  to  in- 
vestigate and  decide  such  questions,  independently  of  the  fact,  that 
the  expense  of  summoning  a  jury  may  oe  greater  than  the  valne 
at  issue. 

Again,  as  regards  the  capability  to  determine,  a  serious  objection 
presents  itself  to  the  most  superficial  observer.  The  determmatioa 
of  facts  depends  not  only  upon  habits  of  investigation,  but  upon  ce^ 
tain  rules  which  constitute  a  department  of  the  system  of  law;  and 
therefore  the  power  rightly  to  determine  must  of  necessity  rest  with 
the  judge  alone.  It  is  obvious,  accordingly,  that  juries  must  tab 
their  directions  firom  the  judge  in  order  to  their  arriving  at  a  tn» 
result ;  yet,  by  a  practical  absurdity,  while  the  judge  directs  theo, 
they  have  the  power  to  disregard  that  direction,  and  adopt  their 
own  views,  however  much  influenced  by  any  particular  feelings 
and  however  inconsistent  with  legal  principles  or  the  roles  d 
evidence. 

Trial  by  jury  was  first  introduced  into  France  by  the  Empenv 
Napoleon — a  remarkable  act  on  the  part  of  a  despotic  monarch— 
though  the  French  nation,  like  many  other  countries,  perceiving  the 
uncertain  results  to  which  it  would  lead,  did  not  desire  such  an  in- 
stitution. At  the  time  of  its  introduction,  it  was  much  disapproved 
of,  and  up  to  the  present  time  it  is  extremely  unpopular. 

After  the  introduction  of  jury  practice  to  France,  several  other 
continental  countries  proposeid  the  experiment  of  trying  it,  but  in 
general  it  has  been  disapproved  of.  Tne  Canton  de  V  aux  appointed 
commissioners  to  consider  the  expediency  of  its  introduction  to  their 
eanton;  but  these  commissioners  returned  a  report  disapproving 
entirely  of  the  measure,  with  the  exception  of  one  of  the  comn^f 
sioners,  who  dissented.  The  measure  was  afterwards  discussed  in 
their  Legislative  Assembly,  and  rejected  by  a  large  majority. 

Jury  trial  in  civil  causes  was  introduced  in  Scotland  in  1815,  bnt 
in  the  face  of  a  powerful  opposition  by  a  large  portion  of  the  mo^ 
eminent  men  in  the  profession.  It  has  now  existed  for  upwards  ol 
forty  years,  and  has  continued  unpopular  with  the  great  body  of  the 
public.  This  is  evinced  by  the  statistics  of  the  law  courts.  Tbes^ 
show  that  the  number  of  causes  in  the  Supreme  Court  have  been 
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argelj  diminished,  while  the  namber  of  proofs  taken — or,  in  other 
irords,  the  namber  of  jury  trials — ^is  so  insignificant,  as  to  demon* 
trate  that  this  institution  nearly  constitutes,  in  public  opinion,  a 
enial  of  iastice*  The  average  number  of  proofs — that  is,  jury  trials 
-throughout  the  year,  for  many  years,  seldom  exceeded  thirty  or 
Hy ;  while  it  will  be  seen  that  a  vast  number  of  causes,  after  ar- 
Ving  at  the  stage  for  issues,  have  been  either  settled  by  compro- 
lise,  referred  to  arbitration,  or  abandoned  in  disgust  by  one  or  other 
■the  parties. 

So  strongly  has  the  inexpediency  of  juries  been  felt,  that  in  a 
doable  statute  lately  passcMi,  under  the  auspices  of  a  late  eminent 
Ard  Advocate  (13  and  14  Vict.,  c.  36),  a  power  has  been  con- 
ttd,  with  consent  of  the  parties,  on  the  Lord  Ordinary,  to  try 
6  issues  without  a  jury,  ana  pronounce  the  findings  in  point  of  fact, 
id  to  take  certain  portions  of  the  proof  on  commission  in  place  of 
remit  to  the  Jury  Court.  This  statute  applies  to  all  cases  except 
i^ons  of  calumny,  and  one  or  two  others  which  are  excluded 
m  its  operation,  and  is  now  largely  taken  advantage  of.  Another 
road  has  been  made  by  the  Act  10  and  11  Vict.,  c.  47,  which 
ttirely  abolishes  the  use  of  juries  in  the  service  of  heirs. 
Whether  we  consider  the  question  of  expediency  of  this  mode  of 
ial,  either  as  regards  the  fitness  of  the  parties  by  whom  the  facts  of 
ciae  are  to  be  ascertained — ^the  despatch,  so  destructive  of  accuracy, 
lA  which  tbey  are  called  upon  to  determine — or  the  complication 
:'the  subject  to  be  determined,  and  its  consequent  unfitness  for 
ich  a  tribunal — we  can  hardly  fail  to  arrive  at  the  conclusion, 
bich  the  statistics  already  referred  to  demonstrate  to  be  in  accord- 
ace  with  the  opinion  of  the  public  at  large,  namely,  that  such  a 
Kxle  of  trial  is  calculated  in  innumerable  instances  to  perpetrate  an 
^regious  wrong. 

To  an  unprejudiced  mind,  it  can  hardly  ever  be  made  obvious, 
lat  twelve  men  unaccustomed  to  weigh  evidence,  or  to  balance  con- 
"adictions,  should  be  better  able  to  form  a  just  estimate  of  a  com- 
licated  proof,  than  judges  who  have  passed  their  lives  in  the  study 
Psnch  cases,  and  have  oeen  promoted  to  eminent  stations  for  their 
rnficiency  in  that  study.  If  any  advantage  can  be  traced  to  jury 
ial  at  all,  it  can  only  be  irom  the  simple  fact  of  the  witnesses 
^ing  examined  in  presence  of  the  judge,  and  not  from  the  presence 
Pthe  twelve  slow  men  who  are  interposed  between  the  witnesses 
nd  the  Court  That  it  is  a  machinery  always  liable  to  miscarriage, 
ppears  too  evident  from  the  numerous  provisions  that  have  been 
>und  necessary  to  get  the  better  of  their  errors.  The  Writ  of 
attaint,  the  motion  ror  a  New  Trial,  the  Bill  of  Exceptions,  and 
ne  Pleas  in  arrest  of  judgment,  are  all  emphatic  proofs  of  this.  Is 
'  not  notorious  in  daily  practice  that  numerous  cases,  after  all  the 
xpenses  of  trial  are  incurred,  and  issue  joined,  purely  from  the  im- 
K>ssibility  (Shaving  them  correctly  tried  by  a  jury,  are  submitted 
0  arbitration  ?     The  Court  of  Chancery  (notwithstanding  the  anti- 
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quated  tediousness  of  some  of  its  forms),  the  most  importaat,  and, 
so  far  as  regards  the  determination  of  facts  upon  eviaence,  by  hi 
the  most  correct  tribunal  in  England,  has  no  juries.  Many  practical 
men  mil  admit  the  accnracy  of  one  of  the  profoundest  law  refonners 
in  modem  times  (Mr  Jerraiy  Bentham),  that  ^^  trial  by  jury  is  an 
institution  admirable  for  barbarous  times,  not  fit  for  an  enlightened 
age,  though  it  may  perhaps  be  necessary,"  he  adds,  ^^  as  matters 
stand  in  England.  In  bke  manner,  the  present  eminent  Chief 
Justice  of  England  has  recorded  his  opinion,  that  the  introduction 
of  trial  by  jury  in  civil  causes  to  Scotland  was  a  mistake.  WhOe 
his  Lordship  bears  testimony  to  the  system  working  better  in  Eng- 
land, where,  irom  long-continued  usuge,  it  has  become  adapted  and 
moulded  to  the  frame  of  English  law,  he  adds,  in  expressing  sur- 
prise at  Lord  Eldon's  support  of  the  Jury  Bill  for  Scotland, 
'*  There  might  have  been  a  misgiying  that  the  reformation,  however 
plausible,  would  produce  eonfusion  in  practice^  and  occasion  much  ei- 

Sense  arid  vexation  to  the  suitors.  A  better  plan  probably  would 
ave  been — separating  the  law  from  the  facts  upon  tne  record— still 
to  haye  reserved  the  decision  of  disputed  facts  for  the  Court,  and 
to  have  improyed  the  manner  of  taking  the  written  depositions,  or 
to  have  examined  the  witnesses  in  Court  viva  voce**  His  Lordship 
again  adds,  '^  The  measure  was  without  difficulty  carried  througn 
Parliament ;  but  the  expectations  entertained  from  it  have  by  no 
means  been  realised,  and  before  long  this  new  system  must  either 
be  abolished  or  reformed." — (Lives  of  the  ClumcellorSy  vol.  vii.,  p. 
312.) 

The  power  vested  in  the  judges  to  grant  a  new  trial  proves  at 
once  the  inconsistency  and  impracticabiEty  of  the  juiy  system.    I^ 
the  Court  can  determine  whether  a  jury  were  right  or  wrong,  whr 
does  not  that  Court  itself  determine  the  issue  in  the  first  instance, 
and  thus  supersede  a  series  of  essays  to  arriye  at  a  proper  condusioD, 
each  doubling  the  costs  to  the  unfortunate  parties?     Eyeirbodyis 
familiar  with  the  noted  case  of  Kobertson  v.  Barclay  Allardice 
(House  of  Peers,  8th  April  1830,  4  W.  S-,  p.  102).    In  that  case, 
which  was  a  prosecution  against  two  justices  of  the  peace,  on  ac- 
count of  alleged  defamatonr  language  employed   by  them  while 
S'ving  judgment  from  the  bench,  the  jury  returned  a  yerdict  for 
e  pursuer,  awarding  damages  against  both  defenders.    Upon  4 
motion  by  the  latter,  the  Court  allowed  a  new  trial.   Thejunr,  upcrt 
the  second  trial,  again  gave  a  yerdict  for  the  pursuer.     The  Conrt, 
upon  a  new  motion,  a  second  time  allowed  a  new  trial.    The  jnry, 
at  the  third  trial,  once  more  returned  a  verdict  for  the  porsner. 
The  Court  of  Session,  upon  a  renewed  application  for  a  third  trifll) 
refused  to  allow  it ;  but  on  an  appeal  to  the  House  of  Peers,  the 
Court  of  Session's  judgment  was  altered,  and  the  motion  for  another 
trial  not  only  granted,  but  such  findings  with  reference  to  the  hcis 
of  the  case  pronounced  as  virtually  to  supersede  any  farther  Jan 
proceedings. 
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Many  other  cases  of  a  similar  nature  might  be  cited,  but  the  pro* 
vision  of  the  Court  of  Session  Act  of  1850,  allowing  issues  to  be 
;ried  by  the  Lord  Ordinary,  of  consent,  without  a  jury,  has  been  so 
x>mpletely  successful,  that  any  argument  in  favour  or  its  extension 
eems  superfluous,  thus  enabling  a  perverse  litigant  to  defeat  justice 
)y  the  delays,  the  expense,  and  the  entanglements  of  the  system. 
$ect.  46  requires  the  consent  of  both  parties  in  order  to  a  jury  being 
lispensed  with  ;  the  privilege  should  be  granted  on  the  application 
)f«i(^  party.  Were  this  amendment  made  on  this  branch  of  our 
)rocess,  juries  in  civil  causes  would  soon  become  an  obsolete  insti- 
utioD. 


THE  PROTECTION  OF  PUBLIC  OFFICERS  IN  ACTIONS 

EX  DELICTO. 

A  VALUABLE  authority  on  this  important  point,  is  the  case  of 
Christie  V.  Thomson,  recently  decidecl  by  the  whole  Court.  Avail- 
ing ourselves  of  the  authorities  there  collected,  and  the  principles 
stated,  it  may  not  be  uninstructive  to  examine  the  footing  on  which 
this  interesting  branch  of  law  now  stands. 

In  general,  every  person  who  suffers  by  the  wrongful  or  tortious 
&ct  of  another,  is  entitled  to  redress,  on  proof  of  the  injury ;  t.^., 
^e  invasion  of  some  legal  right  recognised  by  law.  The  existence 
of  evil  intention  on  the  part  of  the  person  charged  is  immaterial, 
save  when  the  object  is  to  make  him  liable  criminaliter  for  his  act. 
To  foand  liability  in  civil  consequences,  intention  is  wholly  beside 
"le  question — the  only  matter  for  inquiry  being,  whether  the  injury 
^mplained  of  has  been  caused  by  nis  rashness,  negligence,  or  a 
course  of  conduct  which  might  have  been  avoided.  But  there  are 
<^^in  cases  which  considerations  of  public  policy  have  taken  out  of 
^^  general  rule.  As  necessary  to  the  free  and  impartial  administra- 
tion of  justice,  the  judges  of  the  Supreme  Court  have  an  absolute 
jBimuQity  from  the  consequences  of  any  errors  committed  by  them 
P  the  discharge  of  their  judicial  functions.  ^^  In  the  impenection 
Pj  jiuman  nature,"  says  Lord  Tenterden,  "  it  is  better  that  an  indi- 
T^Qual  should  occasionally  suffer  a  wrong,  than  that  the  course  of 
^tice  should  be  impeded  and  fettered  by  constant  and  perpetual 
^^raints  and  apprehensions  on  the  part  of  those  who  are  to  admmister 
Corruption  is  quite  another  thing ;  so,  also,  are  neglect  of  duty 
^^  jnisconduct."  But  in  all  other  cases.  Supreme  Judges  have  an 
^lute  protection — a  protection  which,  says  Lord  Giffard,  they  can- 
^ject.  « It  ^{^  not  given  to  them  for  their  benefit,  but  to  prevent 
^  administration  of  justice  from  being  degraded,  and  to  prevent 
S7  feelings  from  arising  amongst  the  members  of  a  court,  from 
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co-ordinate  magistrates  judging  each  other." — (Haggart  v.  Hope, 
2  S.  Ap.  125.) 

For  like  reasons  of  public  ezpediencyi  the  law  affords  a  more 
limited  protection  to  inierior  magistrates,  public  functionaries,  and 
persons  engaged  in  a  public  duty.  These,  it  declares,  shall  not 
DC  liable  for  the  consequences  of  any  act  done  in  the  necessair 
discharge  of  their  duty,  unless  it  has  arisen  firom  an  injurioas 
motive,  and  has  proceeded  on  plainly  insu£Scient  grounds.  In  other 
words,  the  additional  burden  is  thrown  on  the  pursuer,  of  proving 
^'  malice*'  and  '^  want  of  probable  cause.''  The  legal  sigmficatioD 
of  these  two  expressions  should  be  clearly  understood.  Malice  is  a 
malus  animusj  an  improper  or  indirect  motive.  ^^  It  is  not  confined," 
says  Lord  Campbell,  ^'  to  personal  spite  against  individuals,  bat 
consists  in  a  conacioua  violation  of  tne  law,  to  the  prejudice  d 
another." — (9  C.  and  F.  321.)  Certain  illegal  acts  are  alvrays  pre- 
sumed to  have  been  done  maliciously.  An  unprovoked  blow,  for 
example,  is  done  of  malice,  because  the  consequences  must  hav« 
been  in  the  mind  of  the  assailant  at  the  time.  Expressions,  in 
order  to  be  libellous,  must  be  both  false  and  malicious ;  but  the 
malice  need  not  be  expressly  proved,  where  the  natural  tendeiM^ 
and  import  of  the  language  used  is  to  defame  another.  Therefore, 
if  you  traduce  a  man,  whether  you  know  him  or  not,  and  whether 
you  intend  to  do  him  an  injury  or  not,  the  law  considers  it  as  doot 
of  malice,  because  it  is  wrongful  and  intentional ;  and  it  equaOf 
works  an  injury,  whether  it  was  meant  to  produce  an  injury  or  not 
— (Broom's  Coms.  738.)  These  are  examples  of  legal  malice,  or 
maiice  in  law.  ^'  Malice  in  fact"  is  either  personal  spite  against  tf 
individual,  provable  by  the  employment  of  certain  expressions  tf 
particular  line  of  conduct,  ete. ;  or  it  consists  of  a  general  disr^ 

fard  of  the  right  consideration  due  to  all  mankind,  not  peritapi 
irected  against  any  one  specially,  but  injurious  to  a  particoltf 
individual.  In  other  words,  evidence  is  admissible  to  prove  some 
act,  not  perhaps  directed  against  the  complainer  individually,  bat 
of  a  kind  from  which  a  jury  would  be  justified  in  inferring  tbe 
existence  of  a  malicious  motive.  In  the  latter  sense,  malice  in  £ict 
is  scarcely  recognisable  fix>m  malice  in  law. 

^*  Probable  cause"  means  reasons  sufficient  to  satisfy  any  reason- 
able person.     An  act  done  without  reasonable  and  probable  caase 
differs  from  a  malicious  proceeding  in  this,  that  wnile^  firom  the 
want  of  probable  cause,  malice  may  be,  and  most  commonlr  i^^ 
implied,  the  want  of  probable  cause  cannot  be  implied  even  nom 
the  most  express  malice.     ^^  A  man,  fix>m  a  malicious  motive,  nuj 
take  up  a  prosecution  for  real  guilf^  or  he  may,  firom  circumstances 
which  he  readily  believes,  proceed  upon  apparent  guilt ;  and  in 
neither  case  is  he  liable  to  this  kind  of  action." — (Johnstone  r. 
Truelove,  1  T.  R.  544.)     '^  In  every  action  for  malicious  prosecotioD 
or  arrest,"  says  Park,  J.,  "  the  plaintiff  must  prove  that  it  ««* 
malicious,  and  without  reasonable  or  probable  cause.    If  there  he 
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isonabie  or  probable  cause,  no  malice,  however  distinctly  proved, 
II  make  the  defendant  liable ;  bat  when  there  is  no  reasonable  or 
>bable  cause,  it  is  for  the  jury  to  infer  malice  fix)m  the  facts 
)veA"— (Mitchell  v.  Jenkins,  5  B.  and  Ad.  594.)  "  It  is  true," 
rs  Tindaly  C.  J.,  ^^  that,  in  order  to  support  such  an  action,  there 
tst  be  a  concurrence  of  malice  in  the  defendant,  and  a  want  of 
>bab]e  cause.  Malice  alone  is  not  sufficient,  because  a  person 
oated  by  the  plainest  malice,  may,  nevertheless,  have  a  justifiable 
«on  for  prosecution.  On  the  other  hand,  the  substantiating  the 
^usation  is  not  essential  to  exonerate  the  accused  from  liability 
an  action  ;  for  he  may  have  had  good  reason  to  make  the  charge, 
djet  be  compelled  to  abandon  the  prosecution  by  the  death  or 
Knee  of  witnesses,  or  the  difficulty  of  producing  adeauate  legal 
)of.  The  law,  therefore,  only  renders  him  responsible  where 
ilice  is  combined  with  want  of  probable  cause.  What  shall  amount 
Bach  a  combination  of  malice  and  want  of  probable  cause,  is  so 
ich  a  matter  of  fact  in  each  individual  case,  as  to  render  it  im* 
ssible  to  lay  down  any  general  rule  on  the  subject ;  but  there 
Rht  to  be  enough  to  satisfy  any  reasonable  man,  that  the  accused 
d  no  ground  for  proceeding  but  his  desire  to  injure  the  aeeusedJ^-^ 
filliams,  6  Kng.  186.) 

The  doctrine,  that  malice  must  be  proved  in  an  action  of 
teges  against  an  officer  for  a  thing  done  in  the  execution  of  duty, 
Vbeeu  applied  to  functionaries  of  almost  every  class,  and  is  illus* 
tted  by  a  multitude  of  decisions.  The  cases,  however,  may  be 
i^ged  under  two  distinct  heads — ^the  first,  where  a  party  is  bound 
speak  or  act  in  the  performance  of  a  public  duty ;  the  second, 
^ere  a  party  commences  a  proceeding  of  nis  own  mere  motion,  and 
^  the  character  of  a  volunteer.  The  first  have  been  called  cases 
•Jcre  the  defender  has  protection ;  the  second,  where  he  has  wtri- 
^ — (Per  Lord  Justice-Clerk,  in  Hamilton  ».  Anderson,  18  D.  B. 
'•  A013.) 

With  regard  to  the  first  class,  where  the  thing  done  or  spoken 
'^^rs  in  the  performance  of  a  legal  duty  which  the  defender  is 
^^  to  perform,  the  oceasionj  though  it  may  not  operate  as  a  com- 
^  bar  to  the  action,  does  unquestionably  operate  in  the  nature  of 
'^ence,  and  constitutes  a  prima  facie  justification.  In  such  cases, 
^^^^ce  of  the  defender  is  immaterial,  if  he  had  probable  cause ; 
^^  though  probable  cause  be  wanting,  yet,  unless  there  be  malice, 
^  \v-'*  ^^  ground  for  an  action  of  damages. 

With  regard  to  the  second  class,  the  rule  is,  that  wherever  a 
^ti  acts  or  speaks  on  an  occasion  and  under  circumstances  which 

^Jaw  regards  as  privileged — that  is,  where  the  thing  is  done  or 

I    '^^H  in  f.Ka     A/VM>*     ^^M    ^ie/»liai*<TA  rti*   OATna    lo/rol     tyf  mOral    dutV    tO 

afrestments),  in 


. ,.  prosecution  of  the  rights  of  the  party  himself — 

^<^tion  of  damages  will  fail,  unless  it  be  established  that  the 
01-.  n.^Ho.  XX.  ktjQXjm  1868.  a  e  i 
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defender  used  the  occasion  as  a  colour  and  pretext  for  Tenting  bis 
malice. 

The  cases  of  sherifis,  magistrates,  and  justices  of  the  peace,  and 
witnesses  in  a  court  of  justice,  fall  under  the  first  of  these  classes, 
while  actions  of  damages  against  fiscals,  superintendents  of  police, 
privsCte  prosecutors,  and  persons  who  have  used  arrestments  on  the 
dependence  of  an  action,  fall  within  the  second.  The  first  dass 
have  the  matter  brought  before  them,  and  are  compelled  to  speak 
and  to  act  at  the  insti^tion  of  others.  The  second  only  are  set  in 
motion  at  their  own  will,  either  fix>m  their  own  conceptions  of  public 
duty,  or  in  the  voluntary  prosecution  of  private  rights. 

1.  In  the  case  of  justices  and  other  inferior  magistrates,  the  , 
ordinary  common  law  protection  has  been  extended  bv  special  ^ 
statute.  The  43  Oeo.  III.,  c.  141,  provides  that,  in  all  actiooi 
against  justices  of  the  peace  on  account  of  any  conviction  made  bj 
them,  or  by  reason  of  any  act  done  or  commanded  by  them,  in  case 
such  conviction  shall  have  been  quashed,  the  pursuers  shall  not  be 
entitled  to  recover  any  greater  damage  than  twopence^  nor  any  costs 
whatever,  unless  it  should  be  expressly  aUegea  that  the  justices 
acted  maliciously  and  without  any  reasonable  or  probable  caose. 
And  it  has  been  observed,  the  pursuer  may  make  out  the  malice, 
and  yet  fail  if  he  does  not  prove  want  of  probable  cause ;  for  if 
there  is  probable  cause,  the  magistrate  is  protected  in  whatever ' 
situation  his  mind  may  be. — (Per  L.  C.  C.  Adam,  Horn  v.  Baiii 
4  Mur.  416.)  In  such  cases,  the  former  practice  was  fi^r  the  pm« 
suer  to  take  an  issue  not  disclosing  a  case  of  privilege,  and  for  the 
defender  to  take  a  counter  issue,  as  to  whether  the  act  complaioel 
of  was  done  *'  in  the  lawful  execution  of  his  duly  as  a  masstrate." 
Now,  however,  the  counter  issue  is  no  longer  necessary.  The  case 
goes  to  trial  on  the  pursuer^s  issue ;  and  if  it  appears  to  be  ooe  of 
privilege,  the  judge  directs  a  verdict  for  the  defender,  on  the  gromyi 
that  there  had  been  no  evidence  of  malice  and  want  of  probable 
cause. — (See  Jamieson  v.  Main,  15  Mur.  517.) 

The  recent  case  of  Hamilton  v.  Anderson  (June  18,  1856>  18  P* 
B.  M.,  p.  1003),  which  was  an  action  of  damages  against  a  sherifi^ 
substitute  for  suspending  a  procurator  in  his  court,  is  only  of  iis- 
portance  here,  as  showing  tnat,  even  though  malice  and  want  of 
probable  cause  be  generally  averred,  that  will  not  be  suffident  to 
subject  a  judge  in  damages  when  he  acts  within  his  juiisdictioo. 
In  that  case  it  was  observed  by  the  Lord  Justioe-Clerk :  ''Can 
that  protection  be  overcome  in  respect  of  a  general  and  nai^ea 
averment  of  malice  T  In  a  case  of  mere  prtvileqe,  U  is  enoHgk  ^^ 
the  general  case^  to  aver  thai  the  act  was  done^  or  die  words  spoii^ 
maliciously^  andy  in  sofne  casesy  with  the  additional  csverment  of  tf^*' 
of  probable  cause.  But  in  a  case  oi  protection^  such  as  that  which 
belongs  to  the  proper  judicial  acts  oi  a  sheriff  only  within  his  coin- 
petency,  I  am  very  clearly  of  opinion,  that,  according  to  oor  roles 
as  to  pleadings  which  raise  this  question  on  the  summons,  it  will  \^ 
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necessaiy^  in  order  to  bring  out  the  point  whether  the  protection  is 
absolute^  notwithstanding  an  ayerment  of  malice,  to  set  forth  a 
special  case,  averring  pre vioos  enmity  against  the  practitioner;  such 
as  continued  and  marked  rudeness  towards  him ;  outbreaks  of  tem- 
per, directed  against  him  specially  and  alone;  private  quarrels, 
either  on  personal  grounds  or  patrimonial  interests ;  previous  per» 
Bonal  and  indecorous  rebukes,  and  the  like — such  as  to  substantiate 
malice  on  the  fsLce  of  the  record  if  the  facts  are  proved,  and  to  show 
that  the  act  was  the  result  of  special  malice,  under  the  cloak  and 
pretext  of  judicial  authority." 

2.  A  similar  protection  is  accorded  to  fiscals,  police  officers,  etc., 
who,  as  chargea  with  the  nudntenance  of  the  public  safety  and 
good  order,  are  protected  against  the  consequences  of  innocent  mis- 
takes in  the  discharge  of  their  public  duty.    In  the  case  of  Monro 
V.  Taylor  (25th  Feb.  1845,  7  D.  500),  an  action  of  damages  was 
brought  against  a  procurator-fiscal^  on  the  ground  that  ne  had 
applied  for  and  obtained  a  warrant  of  apprehension  against  the  pur** 
saer  without  sufficient  ground  or  probaole  cause,  and  that,  in  the 
course  of  executing  the  warrant,  the  officers  to  whom  he  had  com- 
niitted  that  duty  nad  imprisoned  the  pursuer  in  a  bank  safe,  in  a 
cruel  and  oppressive  manner.    In  regard  to  the  obtaining  of  the 
warrant,  the  Court  held  the  action  irrelevant,  in  respect  that  malice 
was  not  alleged ;  and  this  doctrine  was  considered  to  be  so  dear,  as 
to  be  scarcely  contested  by  the  pursuer  of  the  action.    It  was  held 
to  be  fixed  by  the  case  of  Arouckle.    The  procurator-fiscal  was 
beld  to  be  priialeged,  as  being,  in  the  words  of  Lord  Cockbum,  ^^a 
public  officer  acting  for  the  public  interest." 

In  an  action  against  a  superintendent  of  police,  the  issue  sent 
for  trial  was  one  which  did  not  put  in  issue  maUce  and  want 
of  probable  cause,  but  used  words  which  sufficiently  protected 
the  defenders.  The  act  complained  of  was  an  illegal  search, 
apprehension,  and  imprisonment ;  and  the  issue  sent  for  trial 
was,  ^  whether  the  defender,  irom  wilful  oppression  or  culpable 
^yligenee^  out  of  which  real  injury  has  arisen  to  the  pursuer, 
wrongfully,''  etc. 

The  case  of  presbyteries  who  institute  proceedings  by  libel  falls 
yithin^  this  category.    No  doubt  they  also  occupy  the  somewhat 
jQconsistent  position  of  being  judges,  at  least  in  the  first  instances, 
!g  the  cases  which  they  bnng  before  themselves  as  prosecutors, 
^^t  the  possession  of  the  two  characters  will  not  relieve  them  of  any 
^"^nsibility  which  attaches  to  them  in  one.  In  the  case  of  Dunbar 
^^nst  the  I^resbytery  of  Auchterarder,  an  action  of  damages  was 
k  ^^^  against  a  presbytery  in  the  following  circumstances : — ^^By 
^e  Schoolmasteraf  Act,  43  Geo.  III.,  c.  56,  presbyteries  are  autho- 
f^^  upon  a  complaint  being  made  to  them  against  a  schoolmaster 
by  the  heritors,  minister,  or  elders  of  a  parish,  to  serve  the  school- 
master with  a  libel,  to  take  proof  thereof,  and  pronounce  sentence 
^'  deposition  or  otherwise  (without  appeal),  as  they  should  think  fit. 
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A  presbytery  having  served  a  schoolmaster  mth  a  Ubel^  found  it 
proven,  ana  deposed  him  from  his  office.  Their  sentence  was 
afterwards  rednced,  upon  technical  irregularities  in  taking  down  the 
proof.  Held,  in  an  action  of  damages  at  the  schoolmastei^s  instance 
against  the  presbytery,  on  the  ^und  of  these  proceedings,  that 
they  were  entitled  to  plead  privilege;  and  therefore  the  sction 
dismissed,  in  respect  malioe  and  want  of  probable  cause  were  not 
libelled.;' 

In  this  case  it  was  averred  by  the  pursuer,  that,  when  a  complaint 
against  him  was  laid  before  the  presoytery,  they  at  once  proceeded 
to  serve  him  with  a  libel,  without  making  any  previous  investigation, 
which,  if  made,  would  have  shown  that  there  was  not  the  least 
foundation  for  the  charge.  As  prosecutors,  therefore,  they  i?ei« 
guilty  of  gross  neglect  of  duty,  because,  although  authoriaed  to 
proceed  by  libel,  on  such  complaint  being  made  to  them,  they  were 
not  bound  to  do  so  if  they  considered  it  unfounded.  They  were 
therefore  liable  in  damages,  more  especially  as  their  proceedings 
were  set  aside  on  informalities.  The  Court,  however,  dismissed 
the  action  as  irrelevant,  fh>m  the  want  of  the  indispensable  aver* 
ments  of  nudioe  and  want  of  probable  cause. 

In  a  previous  case,  which  was  an  action  of  damages  against  i 
presbytery  of  Seceders,  who  had  prosecuted  and  deposed  one  of  their 
number,  *^  the  judges  were  generally  of  opinion  tnat  the  defender 
were  answerable,  if  it  could  be  shown  that,  though  made  in  a 
judicial  form,  the  charge  against  the  pursuer  was  truly  a  calumnTf 
and  was  made  and  prosecuted  in  a  malicious  spirit." — (Anchincloss 
V.  Black,  March  6,  1793,  Hume,  p.  595.) 

Coming  fiom  the  case  of  pubHc  officers  acting  for  the  public 
interest  to  the  cases  of  private  citizens,  it  will  be  found  ^at,  wher- 
ever they  do  nothing  more  than  appeal  to  the  constituted  authori- 
ties, by  giving  information  of  suspected  offsnces,  which  turns  oat  to 
be  unfounded,  or  where  they  mstitute  prosecutions  themselves, 
which  end  by  acijuittal  of  the  accused,  or  use  arrestments  on  tbe 
dependence  of  actions  for  the  protection  of  their  own  civil  interest^ 
which  are  ultimately  dismissed,  the  mere  want  of  success  is  not  of 
itself  a  ground  of  action. 

The  leading  case  in  this  branch  of  the  law  is  Arbuckle  v.  Tajlor. 
It  is  too  well  known  to  require  any  detailed  statement  here.  The 
case  was  one  for  damages  against  a  private  party,  and  against  the 
procurator-fiscal  and  the  £eriff-substitute,  for  injuries  sustained 
m  consequence  of  an  unwarranted  prosecution  for  theft  It  ^ 
unnecessary  to  mention  in  what  way  the  case  was  disposed  of,  so 
far  as  regards  the  sheriff-substitute  and  the  fiscal.  With  r^^ 
to  the  private  prosecutor  Taylor,  Lord  Eldon  said :  "  My  jud^^"^ 
certainly,  as  an  English  judge,  would  be  conformable  to  the  JQ<I?' 
ment  or  the  Court  of  Session,  that  he  also  ought  to  be  assoiiziedt  not 
because  I  think  Arbuckle  guilty,  or  that  he  is  oth^wise  than  inno- 
cent, or  that  he  would  not  turn  out  to  be  innocent  if  the  case  were 
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ted  to  the  bottom^  bat  because,  on  English  prineiple,  such  an 
don  could  not  be  maintainedy  unless  the  prosecutor  had  acted 
iliciouslj  and  without  {xrobable  cauae«  I  think,  under  the  cir- 
oastancesy  it  cannot  be  justly  said  that  there  was  not  probable 
ase  to  aecoae ;  and,  indeed,  Arbuckle  himself  has  so  far  given 
idence  against  himself,  that  he  threatened  the  same  accusation 
sunst  the  other,  if  thej  turned  out  to  be  his  property ;  and  I  can* 
t  say  that  the  circumstances  do  not  amount  to  a  probable  cause 
:  inquiry  and  investigation  carried  on  under  the  form  of  accusa- 
tn.''  So  also,  in  the  case  of  Shepherd  v.  Fraser  (Jan.  26,  1849, 
D.,  p.  446),  a  '^  summons  of  damages  against  a  party  for  having 
Boecf  the  pursoer  to  be  apprehended  by  a  constable  on  a  criminal 
ttrge,  ancf  having  thereauer  given  intimation  of  the  charge  to  the 
ocurator-fiscal/'  was  "  held  not  to  be  relevant  without  an  aver- 
8at  of  malice  and  want  of  probable  cause." 
The  same  doctrine  has  been  followed  by  the  First  Division  ;  see 
lUender  v.  Milligan,  and  M*Pherson  v.  Cattaoach  (Jnne  20, 
^9, 11  D.,  p.  1174 ;  Dec.  10,  1850, 13  D.,  p.  287).  In  the  case 
Cameron  t;.  Hamilton  (Feb.  1, 1866,  18  D.  B.  M.  423),  the  facts 
^  that  ^  a  collector  of  water-rates  brought  an  action  of  damages 
the  Sheriff  Court  against  a  shopkeeper.  So  &r  as  laid  on  the 
^(^d  that  the  shopkeeper  had  ^  groundlessly  and  maliciously' 
^CQsed  him  of  jGraud,  by  obtaining  money  to  which  he  had  no 
^t,  and  had  committed  him  to  the  custody  of  a  police  officer,  by 
w>m  he  was  taken  to  the  police  office,  wnen  the  charge  was  re- 
|tted,  but  dismissed,  Held-'^hai  the  summons  disclosed  a  case 
privilege,  and  that  an  averment  of  want  of  probable  cause 
^essential ;  that  *  groundlesdy'  was  not  equival^it  to  *  want  of 
fobable  cause  ;'  and  in  respect  there  was  no  such  averment,  action 
ismissed." 

^In  so  &r,"  said  the  Lord  President,  ^'  as  the  action  is  founded 
^tbe  charge  of  fraud  made  to  the  police  officer,  and  the  requiring 
^  pursuer  to  be  apprehended  and  taken  to  the  police  office,  and 
^^^petition  of  the  charge  of  fraud  there,  the  summons  is,  I  think, 
^mdently  explicit.  But  I  am  of  opinicm  that  that  charge,  as  set 
^h,  raises  on  the  face  of  it  a  case  of  privilege  to  the  defender.  I 
^  also  of  opinion — and  that  must  now  be  held  to  be  decided  in 
f^^  ^^^^  ^^®  ^^^^^  ^^^  especially  in  the  case  of  Dallas  v.  Mann 
y^^  June  1858,  16  D.  B.  M.,  p.  746)— that  where  privilege,  on 

^  part  of  the  defender,  appears  from  the  nature  of  the  case,  as 


.  — .    appear, 

^\t\  ^^^^^  of  the  proof,  whether  it  really  is  a  case  of  privilege. 

the  case,  as  stated  m  the  summons,  is  one  of  this  class,  the  want 

^hable  cause,  being  one  of  the  essentials  of  the  action,  must  be 

all      !^  ^^®  summons.    Now,  this  summons  does  not  contain  any 

option  of  want  of  probable  *cause.     I  cannot  take  the  word 
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^  groundless'  as  a  substitute.  It  will  not  do  to  introduoe  eqvhoojm 
of  that  kind.  Therefore  I  think  this  summons  is  defective  in  this 
respect,  and  just  as  defective  as  the  smnmons  was  in  the  caae  d 
Mann.'* 

As  illustrative  of  the  same  principle,  and  explanatory  of  what 
constitutes  ^^  reasonable  and  probable  cause/'  we  may  here  refer  to 
a  case  decided  the  other  day  by  the  English  Court  of  Exchequer.— 
(Hogg  V.  Ward,  26th  May  1858,  5  W.  R.  595.)  It  was  an  acikm 
tor  assault  and  false  imprisonment  against  a  policeman,  and  in  the 
following  circumstances : — 

In  the  month  of  Augnsty  one  Johnson,  who  travelled  about  the  Goantijf 
attending  fBirs  with  a  swing,  addreeeine  the  defendant^  told  him  that,  aboot  i 
year  before,  he  had  been  robbed  at  a  fair  of  some  rope  traces,  that  he  identified 
them  on  the  horse  of  the  plaintiff,  that  thev  had  been  stolen,  and  that  bi 
desired  he  should  take  the  plaintiff  into  custody.  The  plaintiff  was  a  batefafft 
having  a  shop  in  the  neighbourhood,  where  he  had  resided  for  some  twenty- 
five  years  ;  and  he  was  known  to  the  defendant,  who  was  also  acquainted  li^ 
his  address.  At  the  time  the  charge  was  made,  the  plaintiff  was  with  lui 
horse  and  cart.  The  defendant  asked  the  plaintiff  how  he  had  come  by  tlie 
traces.  He  said,  some  months  before  he  had  bought  them  of  a  man  for  i 
shilling,  who  said  he  had  picked  them  up  on  the  road,  and  that  he,  the  pkio* 
tiff»  hi^  told  the  man,  that  if  any  one  should  inquire  after  them,  he  m^^ 
have  them  by  applying  to  him.  The  defendant  thereupon  took  the  phiotiff 
into  custody,  and  locked  him  up ;  and  he  was  imjprlsoned  until  the  next  di^i 
when  he  was  taken  before  a  magistrate,  who  dismissed  the  chaige. 

These  facts,  the  Court  were  unanimously  of  opinion,  did  not  dis* 
close  a  reasonable  charge  and  suspicion  sufficient  to  justify  tk 
policeman  in  doing  what  he  did.  ^'  I  entertain  no  doubt,"  said 
Watson,  B.,  ^'  upon  the  point  of  law,  that  a  constable  is  justified  in 
arresting  upon  a  charge  of  felony  advanced  by  one  person  a^aio^ 
another,  provided  the  charge  be  reasonable,  but  not  otherwise.  A 
charge  may  be  unreasonable  either  in  the  nature  of  the  cluu;^ 
relative  to  the  person  against  whom  it  is  made,  or  as  coming  froBt 
the  person  who  makes  it.  For  example,  if  an  idiot  were  to  chaise 
anotner  with  felony,  the  simple  fact  ot  the  charge  being  made,  wooU 
not  render  it  reasonable  for  the  constable  to  arrest ;  so  Lord  EUen- 
borough  held  that  the  charge  of  being  a  receiver  of  stolen  goods 
coming  from  the  lips  of  the  tnief  was  not  a  reasonable  chai^.  This 
case  is  one  of  the  highest  moment,  since,  on  the  one  hand^  it  is  ^ 
great  importance  that  constables  should  be  protected  in  the  execn* 
tion  of  their  office ;  and,  on  the  other  hand,  individuals  most  b^ 
protected  against  beine  subject  to  be  arrested  and  carried  to  prison 
on  any  extravagant  diarge  of  felony  that  may  be  made  bj  an/ 
person.  It  is  unnecessary  to  say  whether  the  question  is  one  of  &c( 
or  law.  It  is  enough  to  dispose  of  this  rule  to  say,  without  repeat- 
ing the  facts,  that  they  satisfy  my  mind  that  the  charge  was  an 
unreasonable  charge,  and  one  upon  which  the  constable  baa  ^ 
right  to  make  the  arrest." 

Other  illustrations  of  the  rule  may  be  derived  from  the  cases 
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applicable  to  arrestments  upon  depending  actions,  in  regard  to  which 
it  18  now  settled,  that,  thoogh  the  action  fail,  the  pursuer,  who  used 
the  arrestments  on  the  dependence,  is  not  liable  in  damages  unless 
there  be  malice  and  want  of  probable  cause.  ^^  The  distinction," 
said  the  Lord  Justice-Clerk,  ^<is  auite  plain  between  the  cases 
where  it  is  sufficient  to  prove  malice,  and  those  where  want  of 

Erobable  cause  must  also  be  proved,  and  was  laid  down  long  ago 
J  Lord  Eldon  in  the  case  ot  Arbuckle.  Where  a  person  acts  in 
the  exercise  of  a  lesal  right,  and  in  the  ordinary  use  of  legal  forms 
of  procedure,  and  where  it  is  said  that  he  has  abused  that  right,  the 
bw  holds  that  malice,  or  an  intention  to  injure,  must  be  proved, 
and  also  that  it  must  be  shown  that  he  had  no  probable  cause  for 
what  he  did.  Accordingly,  this  was  the  course  which  was  taken 
in  the  case  of  Hallam  v.  6ye.  The  acts  and  motives  of  a  liti- 
gant are  not  to  be  too  strictly  scrutinised,  otherwise  the  e£Pect 
would  be  to  deter  parties  from  coming  to  the  Court  to  take 
advantage  of  what  are  their  legal  remedies/' — (Brodie  v.  Young, 
Feb.  19, 1851, 13  D.,  p.  737 ;  tfaining  v.  Hewetson,  Feb.  12,  1842, 
14  D.,  p.  487.) 

The  recent  case  of  Christie  v.  Thomson  arose  out  of  a  seizure,  by 
the  defender,  a  tide-surveyor  at  Leith,  of  a  Quantity  of  tobacco  of 
^e  porsuer^s  own  manufacture,  in  the  belief  that  it  was  foreign  and 
liable  in  duty.  On  the  mistake  being  discovered,  the  tobacco  was 
retamed ;  and  the  question  was,  whetner,  admitting  the  conduct  of 
the  defender  to  have  been  illegal,  the  pursuer  must  fail  in  recover- 
ing damages  unless  he  should  succeed  m  showing  that  the  defender 
acted  maliciously  and  without  probable  cause.  The  judges  differed 
on  the  point,  but  the  opinion  of  the  majority  was  to  the  following 

We  are  of  opinion  that  neither  the  element  of  malice  nor  that  of  want  of  prob- 
able cause  should  be  inserted  in  the  issue  for  the  trial  of  this  cause. 

It  is  quite  settled  that,  hy  having  introduced  those  elements  into  his  sum- 
mons and  record,  the  pursuer  is  not  bound  to  insert  them  in  hia  issue,  if  they 
^  not  necessary  to  his  action. 

We  consider  that  the  Customs  Consolidation  Act  referred  to  in  the  proceed- 
iiigs  fixes  the  position  and  the  powers  and  privileges  of  officers  of  the  Customs  in 
^he  matter  in  question,  and  that  the  procedure  must  be  determined  by  that  Act. 

The  defender,  in  making  the  seizure  here  complained  of,  had  no  special 
warraat  to  seize  these  special  goods.  He  acted  on  the  warrant  contained  in  the 
Btatate,  which  entitled  him,  when  he  had  the  writ  of  assistance,  to  enter  any 
premises,  **  and  seize  and  bring  away  any  uncustomed  or  prohibited  goods.'*  He 
entered  ^e  premises  of  the  pursuer  and  seized  the  tobacco  in  question.  If  that 
tobacco  was  not  uncustomed  or  prohibited,  the  seizure  was  unwarrantable,  and 
this  18  consequently  the  main  point  inyolved  in  the  case. 

1'hat  a  party  authorised  merely  to  seize  smuggled  goods  is  not  thereby 
Authorised  to  seize  goods  net  smuggled,  seems  clear ;  and  such  an  unauthorised 
Kizure  is  a  wrongful  act,  for  which  redress  must  be  due,  unless  it  be  in  some 
y^7  excladed.  But  the  Customs  Consolidation  Act  gives  one  protection  which 
is  of  ^eat  importance.  By  the  31 2th  section  it  enacts  that,  in  case  any  action 
^^  be  brought  to  trial  on  account  of  any  seizure,  **  and  a  verdict  shall  be 
Pven  for  the  plidntiff,  if  the  Court  or  judge,  etc.,  shall  certify  on  the  record. 
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etc.,  that  there  was  prohahle  canse  for  such  Beiiure,  then  the  plaintiff  dull  iha 
he  entitled  to  more  than  twopence  damages,  no**  ,o  any  costs. 

This  proyision  seems  plain,  and  affords  a  valuable  protection  to  officen  of 
this  class  ;  but  it  is  the  only  protection  of  the  kind  which  the  statute  appears 
to  give.  It  will  be  observed  that,  even  when  the  judge  certifies  that  there  vk 
probable  cause,  the  sround  of  action  is  held  to  remain,  and  the  verdict  sttn^ 
for  the  plaintiff,  so  tnat  judgment  may  be  given  for  him,  bat  the  damages  in 
limited  to  a  nominal  sum,  and  costs  are  refused. 

The  statute  nowhere  declares  or  indicates  that  bona  fides,  without  probibk 
cause,  shall  be  also  a  protection,  whether  as  ascertained  by  the  judgeorby  the  jur 
It  nowhere  says  or  seems  to  imply  that  malice  must  be  prored  by  the  pQisoer. 

The  machinery  provided  by  the  dl^th  section  seems  to  make  it  dear  iiai 
the  element  of  want  of  prolnible  cause  is  not  to  enter  the  issue.  It  voold 
be  anomalous  and  absurd  to  suppose  that  an  issue,  containing  the  element 
of  want  of  probable  cause,  is  first  to  be  tried,  and  then,  that  after  an  affiro> 
ative  verdict  is  returned,  the  judge  is  to  certify  the  opposite  of  that  part  of  tk 
verdict. 

This  consideration,  of  itself,  seems  strongly  to  support  the  view  that  tk 
element  of  malice  should  in  like  manner  not  enter  the  issue.  It  would  be 
anomalous  and,  we  think,  unprecedented,  that  malice  should  be  put  in  issse 
without  also  putting  in  issue  want  of  probable  cause. 

But,  generally  speaking,  we  find  no  grounds  for  inferring  that  a  ponatfii 
such  circumstances  is  bound  to  prove  more  than  that  the  seizure  of  his  gooJi 
was  an  unauthorised  seizure.  If  he  succeeds  in  that,  it  lies  with  the  defendff 
to  prove  some  excuse,  and  we  see  no  other  such  defence  competent  to  him  tlia 
the  one  provided  by  the  31 2th  section,  which  seems  to  be  reasonable  and  mfk, 
Where  a  revenue  officer  makes  a  wrongful  seizure,  it  seems  fair  to  say  that  f 
he  had  probable  oause  he  shall  be  protected ;  but  that  if  he  bad  no  protebb 
cause,  he  shall  be  subjected  in  reparation. 

We  do  not  consider  that  any  question  here  arises  as  to  common  law.  Wi 
do  not  clearly  see  how  any  principles  of  common  law  can  extend  to  offices 
of  customs,  who  are  entirely  the  creatures  of  statute,  and  as  to  whom  tk 
whole  statutory  law  is  to  be  found  in  this  Consolidation  Act.  Bach  rereBtf 
officers  are  not  officers  qf  the  law,  properly  so  called.  They  are  not  ou^ 
trates  or  judges,  or  the  servants  or  executors  of  magistrates  or  judges,  ask- 
ing under  magisterial  or  judicial  warrants.  They  act  under  statntoiyvv- 
rants,  which,  if  they  transgress,  leave  them  no  excuse  or  protection  except  vh«t 
the  statute  naay  further  provide.  They  act  under  general  warrants  wludi  t^ 
common  law  does  not  recognise,  but  regards  as  an  invasion  of  the  liberty  of  ttt 
subject.  This  generality  is  so  fiir  modified  by  certain  provisions,  but  jet  their 
only  warrant  in  this  matter  is  to  seize  goods  de  facto  smuggled.  No  commoa 
law  warrant  or  proceeding  of  a  similar  kind  is  in  ordinary  use,  and  we  ca&  p- 
cover  no  preceoent  or  principle  for  holding  that  a  revenue  officer  so  seisnz 
goods  when  they  are  not  seizable,  and  when  he  has  no  probable  cause  fir  «i*'^.^ 
thenh  should  not  be  liable  in  reparation,  whether  he  was  actuated  by  malice  <}f 
not.  This  is  not  an  action  on  account  of  the  use  of  words,  or  of  iudicial  Pf" 
ceedings:  it  is  an  action  for  an  invasion  of  the  right  of  property,  which  is  ^^^'^ 
a  different  matter.  Even  as  to  officers  whose  powers  depend  more  on  cowJt^^^ 
law  than  on  statute,  it  required  statutory  protection  to  save  them  from  thf 
consequences  of  error  ;  and  by  the  statutes  on  that  subject  malice  is  expressly 
required  as  an  element  in  the  pursuer's  case,  as  well  as  want  of  probable  eas.^' 
which  is  in  direct  contrast  to  the  statute  here  in  question.  ^  ,. 

The  course  then  to  be  taken  here,  in  our  opinion,  is,  that  the  issue  ^hai 
merely  put  in  question  the  fact  of  wrongful  or  illegal  seizure ;  that  if  tbeje? 
return  a  verdict  for  the  pursuer,  they  may,  and  should,  at  the  same  tiDK» 
assess  the  damages  according  to  their  estimation,  but  that,  thereafter,  the JPJ?' 
if  he  think  right,  shall  certify  on  the  verdict  or  record  that  there  was  pwb^J 
cause  for  the  seizure,  which,  on  applying  the  verdict,  will  have  the  effect 
cutting  down  the  damages  to  twopence,  and  disallowing  the  costs. 
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LiABiifTY  OF  Law  agents. 

A  CASE  was  decided  by  the  Second  Division  of  the  Court,  during 
the  past  session,  as  to  the  liability  of  agents  for  negligence  and 
nnskilfblness,  which  would  seem  to  extend  their  responsibility  far- 
ther than  it  has  hitherto  been  carried.  Before  inquiring  whether 
the  jadgment  be  well-founded  or  not,  it  may  be  proper  to  ascertain 
the  current  of  the  previous  cases  on  this  subject. 

The  general  rule  of  law,  that  an  agent  is  responsible  for  profes- 
^onal  dkill,  has  been  uniformly  maintained  by  the  Court ;  but,  as 
the  application  of  it  to  particular  circumstances  raises  a  question 
only  of  degree,  it  is  not  extraordinary  that  there  should  be  a  difficulty 
in  reconciling  the  decisions  on  the  point.  It  is  quite  fair  to  hold  a 
\m  a^nt  bound  to  exercise  a  reasonable  degree  of  care,  skill,  and 
attention  in  conducting  the  business  entrusted  to  him,  and  to  attach 
personal  liability  to  him  for  crassa  negligentia ;  yet,  what  ought  to 
oe  considered  unskiliulness  and  what  gross  negligence,  may  give  rise 
to  very  nice  questions  of  law.  In  locatio  operarum^  under  which  this 
relationship  properly  falls,  it  is  not  necessary  that  a  person  acting  for 
another  in  any  sphere  should  bring  the  highest  talent  and  skill  into 
operation.  A  surgeon  does  not  undertake  to  cure,  nor  does  an 
^nt  undertake  to  succeed  in  a  suit ;  it  is  enough  if  they  use  their 
1^  ability,  without  gross  dereliction,  to  do  that  which  they  profess. 
In  truth,  as  was  once  said  by  Sir  William  Jones,  there  is  as  much 
i^ponsibility  upon  the  client  in  selecting  his  adviser,  as  on  the  party 
chosen  to  perform  his  duty.  In  illustration  of  this,  he  quotes  the 
following  case  firom  the  Mohammedan  law  : — ^  A  man  who  had  a  dis- 
order in  his  eyes  called  on  a  farrier  for  a  remedy,  and  he  applied  to 
them  a  medicine  commonly  used  for  his  patients.  The  man  lost  his 
^ight,  and  brought  an  action  for  damages ;  but  the  judge  said,  No 
action  lies,  for  if  the  complainant  had  not  himself  been  an  a«s,  he 
would  never  have  employed  a  farrier."  It  does  not  appear  that  the 
Pursuer,  in  the  case  we  are  about  to  consider,  deserved  to  lose  it  on 
that  ground ;  for,  so  far  as  we  can  perceive,  he  selected  perfectly 
<^n)petent  professional  men  to  do  his  law  business. 

There  are  several  leading  decisions  on  the  subject,  which  indicate 
the  hisid  of  negligence  and  unskilfulness  which  will  render  an  agent 
Personally  responsible  to  his  client  in  damages.  In  all  of  these  the 
inquiry  has  been,  whether  the  act  amountea  to  crassa  negligentia  or 
^  gross  want  of  skill.  The  agent  was  held  liable  in  such  circumstances 
^  these:  where  he  was  instructed  to  expede  confirmation,  and 
^cglected  to  do  so  till  after  his  client's  death  (Goldie  v.  Macdonald, 
July  4, 1757,  M.  3527),  or  prepare  a  codicil  to  a  settlement,  and  failed 
^have  it  executed  before  the  death  of  the  testator  (Webster  v. 
^!>ang,  Feb.  20,  1851,  13  D.  752) ;  or  where  he  failed  to  lodge 
*l'ment  for  a  prisoner  applying  for  the  Act  of  Grace,  in  consequence 
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of  which  the  debtor  was  liberated  (Dougan  v.  Smith,  July  3, 1817} 
F.C.>9  or  neglected  to  intimate  an  assignation  of  a  security  (Lillie  c. 
Macdonaldy  Dec.  3, 1816,  F.C.)  ;  or  when  employed  to  effect  a  loan 
on  heritable  security,  and  neglected  to  ascertain  that  inhibition  hid 
been  used  against  the  estate  (Campbell  v.  Claaon,  Dec  80, 1838, 1 
D.  270)  ;  or  where  he  was  instructed  to  take  a  security,  and  exe- 
cuted an  heritable  bond  with  only  a  holding  a  me^  but  nc^ected  to 
have  the  sasine  thereon  confirmed  (Struthers  v.  Lang,  Feb.  2, 182& 
4  S.  421)  ;  and  where  he  committed  an  error  in  an  affidavit  which 
prevented  the  client  from  opposing  the  discharge  of  a  bankrupt 
(Brown  v.  Mackie,  June  23,  1852,  14  D.  338) ;  and  for  loss  occa- 
sioned by  the  defective  form  of  a  security  (Sim  v.  Clarke,  Dec.  2, 
1831,  10  L.  85). 

We  may  note  two  considerations  which  have  led  the  Court  to  free 
the  agent.  These  are — (1)  where  the  business  was  so  nice  and  com- 
plicated that  the  course  of  procedure  was  difficult  and  doubtful 
(Grant  r.  M'Leny,  Jan.  1,  1791,  Bell's  Cases,  319;  M'Leanr. 
Grant,  Nov.  15,  1805,  M.  App.  1,  Reparation  No.  2) ;  and  (h 
\s  here  the  agent  had  acted  under  the  advice  of  counsel,  thongfa  i\* 
proceedings  adopted  were  contrary  to  the  special  instructionBoftk 
client,  and  were  afterwards  found  to  be  wrong  (Megget  r.  Thomsoiv 
Feb.  2,  1827,  5  L.  275). 

It  is  unnecessary  further  to  refer  to  the  law  of  agent  and  dieot 
at  present,  as  we  shall  have  occasion  to  advert  to  the  nicer  qaestioBi 
which  have  arisen  as  we  proceed  to  consider  the  decision  to  whick 
allusion  was  made  at  the  outset  It  arose  out  of  the  following  cir- 
cumstances : — 

The  pursuer,  Smith,  who  was  a  fanner  in  the  county  of  ElgiO} 
employed  the  defenders,  Messrs  Grant  and  Leslie,  writers,  Elgin^ to 
prosecute  four  farm-servants  before  the  justices,  for  breach  oi  con- 
tract in  respect  of  desertion.  They  accordingly  presented  a  coib- 
plaint,  under  the  Act  4  Geo.  lY.,  c.  34,  to  the  Justice  of  Featt 
Court  at  Elgin,  before  which  the  farmnservants  were  brought,  when 
the  following  minute  was  written  out: — "Elgin,  16th  December 
1854.— In  presence  of  Thomas  Miln,  Eso^  William  Grant,  Esq- 
and  Kobert  Jeans,  Esq.,  Justices  of  the  JPeace  for  the  Coantr  ot 
Elgin, — Compeared  Alexander  French,  James  Gill,  William  Mur- 
doch, and  James  Hendry,  who,  being  interrogated  whether  or  not 
they  are  guilty  of  the  oifeiice  libelled,  they  severally  answered,  that 
they  left  Mr  Smith's  service,  but  in  consequence  of  having  received 
foul  meat  made  by  Mr  Smith's  cook ;  and  the  declarations  veff 
taken  down  apart."  Mr  Leslie,  of  the  defenders'  firm,  attended  the 
Court  for  the  pursuer,  and  wrote  a  minute  withdrawing  the  charge 
against  the  prisoner  Hendry.  Conviction  followed  against  the 
other  parties,  and  they  were  sentenced  to  be  imprisoned  for  eigbt 
days,  which  was  done  accordingly.  In  June  1855,  b*^ing  more  than 
six  months  after  they  had  nndergone  imprisonment,  theybroiiRht 
a  suspension  of  the  sentence  in   the  High  Court  of  Justiciarr- 
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on  various  grounds,  one  of  which  was  sustained ;  and  the  Court 
quashed  the  sentence,  '^  in  respect  that  the  declarations  of  the  com- 
plainera,  on  which  the  conviction  bears  to  have  proceeded,  were  not 
authenticated  by  the  signature  of  the  justices."  Hereupon  the 
&nn-servants  raised  an  action,  and  obtained  decree  against  the  pur- 
suer for  wages,  expenses,  and  damages.  The  pursuer  then  claimed 
indemnification  against  his  agents,  alleging  gross  neglio:ence  and 
gross  unskilfiilness  on  their  part,  in  not  seeing  that  the  declarations, 
as  well  as  the  minute  quoted  above,  were  properly  signed  and 
authenticated  by  the  justices.  The  defenders  objected  to  the  rele^ 
vancy,  and  pleaded,  that  it  was  not  their  duty  to  see  to  the  due 
authentication  by  the  justices  of  the  declarations  of  the  accused  par- 
ties, nor  to  judge  of  the  sufiSciency  of  the  evidence  or  admissions 
upon  which  the  justices  thought  proper  to  convict;  and  that  in  the 
cucumstances  they  could  not  be  held  to  be  guilty  of  gross  negligence 
or  want  of  skill.  The  Lord  Ordinary  (Mackenzie)  sustained  the 
defence  of  irrelevancy ;  and  an  extract  from  the  note  appended  to 
hifl  interlocutor  will  show  his  reasons  for  doing  so.     He  says, 

**  With  regard  to  the  minute  on  the  petition,  it  is  not  a  plea  of  guilty,  and  the 
Lord  Ordinary  is  not  satisfied  that  it  required  to  he  signed.  At  all  events,  it  is 
Dot  pretended  that  the  sentence  was  quashed  hy  the  Court  of  Justiciary  in  con- 
•eqoenoe  of  the  non-authentication  of  this  minute,  and  it  is  thought,  therefore, 
BO  stress  can  be  laid  on  that  circumstance.*' 

"  Whether  there  are  sufficient  grounds  set  forth  for  holding  the  defenders  re- 
^nsible  for  omitting  to  see  the  declarations  authenticated  by  the  justices,  is  a 
question  of  more  difficulty.  The  pursuer  has  not  distinctly  averred,  that  it 
vas  the  doty  of  the  defenders  to  get  the  declaration  signed  by  the  justices,  and 
that  they  neglected  that  duty.  This  was  a  proper  part  of  the  judicial  proceed- 
iogi)  at  the  trial,  which  was  under  the  control  and  direction  of  the  iustioes  and 
the  clerk  of  the  peace.  It  was  the  duty  of  the  justices  to  sign  the  declarations, 
And  of  the  clerk  of  court  to  see  this  done.  The  declarations  were  written  on  a 
paper  apart,  and  it  ie  not  alleged  that  they  were  delivered  up  to  the  defenders 
•0  as  to  afford  them  an  opportunity  of  discovering  the  defect  before  the  sentence 
was  put  in  execution.  Although  law  agents  may  be  liable  for  gross  negligence 
in  things  falling  within  the  scope  of  their  own  duty,  it  does  not  follow  that 
they  should  be  held  responsible  for  overlooking,  or  failing  to  correct,  errors  or 
omissions  by  judges  or  clerks  of  court  in  matters  of  law  specially  entrusted  to 
them." 

The  case  being  brought  before  the  Second  Division,  on  a  reclaiming 
note  for  the  pursuer,  the  Court  unanimously  reversed  the  indginent. 

The  late  Lord  Justice-Clerk  stated  his  views  very  fully,  but  we 
shall  only  give  an  outline  of  his  judgment.  He  entertained  the 
opinion,  that  this  was  a  case  of  direct  liability  against  the  agents  whom 
the  pursuer  employed,  for  want  of  attention  and  of  skill  in  conduct- 
ing the  proceedings.  The  employment  was  to  manage  and  conduct 
a  business  of  a  kind  most  perilous  to  the  client,  if  there  was  any- 
thing irregular  in  the  proceedings,  namelv,  to  carry  through  a  jiio- 
secution  which  was  to  end  in  the  personal  punishment  of  the  parties 
against  whom  it  was  directed.  His  Lordship  said  he  could  not  con- 
ceive a  clearer  case.  Whatever  proceedings  related  to  the  personal 
liberty  of  the  subject,  had  always  been  viewed  with  the  most  scnipu- 
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loufl  and  rigid  jealousy  by  the  Court ;  and  the  cases  which  had  so 
frequently  occurred  where  sentences  had  been  set  aside  through 
blunders  in  the  prosecution,  formed  a  significant  warning  to  ue 
agents  to  be  most  careful  and  attentive  to  see  that  the  forms  neces- 
sary to  the  validity  of  the  conviction  had  been  duly  complied  witL 
And  it  was  notorious  that  these  proceedings,  being  taken  Wore  jus- 
tices of  the  peace,  required  the  utmost  vigilance  to  see  that  Uiey 
were  kept  right.  These  judges  were  men  who  had  usually  no  skill 
in  matters  of  form,  and  their  clerks  were  often  not  much  better. 
The  duty  of  the  defenders  was  that  of  paid  agents;  and  in  retuni 
for  payment,  the  client  was  entitled  to  expect  full  protection  from 
any  liability  caused  by  the  carelessness  or  want  of  skill  on  the  put 
of  the  agent.  It  might  be  that  the  best  qualified  agents  for  coo- 
ducting  such  proceedings  were  not  those  who  had  the  highest 
standing  in  the  profession ;  but,  if  so,  such  agents  should  not  noder- 
take  cases  of  the  kind.  Such  cases  required  professional  skill  of  the 
highest  kind,  and  the  agents  were  bound  to  supply  that  skill  In 
this  case,  the  blunder  arose  from  careless  inattention  to  the  pro- 
ceedings. The  thing  to  be  done  was  to  hand  the  document  to  the 
t'ustices  to  be  authenticated  by  their  signature.  The  agent  vis 
>ound  to  watch  to  see  that  that  was  done.  It  was  a  thing  whick 
took  place  under  his  eves ;  and  he  could  not  be  ignorant,  if  he  bil 
attended  to  his  duty,  that  the  paper  was  not  handed  up  for  signature 
Any  bystander  could  see  that ;  and  it  was,  therefore,  an  inexcbsaUf 
neglect,  unless  the  agent  did  not  know  that  such  was  required,  in 
which  case  he  was  responsible  for  want  of  due  knowle<^  of  hii 
business.  Agents  were  bound  to  examine  the  proceedings  to  see 
that  there  was  no  omission.  It  was  not  necessary  to  establish  groa 
negligence  or  want  of  skill  in  order  to  render  the  defenders  liable. 
but  there  was  a  great  want  of  professional  skill  exhibited  by  them  in 
this  case. 

Such  were  the  principal  reasons  stated  by  the  late  Lord  Jostice* 
Clerk  for  ^ving  judgment  against  the  agents  in  this  case,  in  wbidi 
the  other  judges  concurred.  In  the  first  place,  it  was  never  qoes* 
tioned  who  were  primarily  to  blame  for  the  irregularity  in  the  con- 
viction. It  was  not  the  agents,  but  the  justices  or  their  clerk.  The 
declarations  were  entirely  judicial  documents,  over  which  an  ageot 
had  no  more  control  than  he  could  have  over  the  notes  of  evidence 
taken  by  the  presiding  judge  in  the  High  Court.  The  blunder  wu 
not,  therefore,  committed  either  by  the  agents  themselves,  or  bj 
those  for  whom  he  was  responsible  in  the  sense  of  being  emplojf^ 
by  them  ;  the  neglect  was  that  of  a  petty  court,  armed  with  special 
powers  by  Act  of  Parliament.  On  what  principle  of  law  or  equitr. 
then,  should  an  agent  be  rendered  responsible  for  the  error  of « 
public  functionary  ? 

The  most  analogous  class  of  cases  are  those  where  agents  b^^'^ 
been  held  liable  for  the  errors  of  messengers-at-arms  employed  by 
them.     These,  however,  were  rested  on  the  principle,  qm  fr^  P^^ 
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um/adtperse;  and  when  this  principle  was  first  stretched  so  as 
apply  to  such  cases,  it  was  done  contrary  to  the  opinion  of  a 
Doritj  of  the  Coart,  and  with  great  Hesitation  ;  but,  as  Fountain- 
II  reports,  ^'  the  new  decision  was  looked  on  as  necessary  to  cause 
en  ID  public  offices  look  better  to  the  discharge  of  their  duty,  that 
alleges  do  not  suffer  by  their  carelessness  and  sloth,  to  give  it  no 
me  name"  (Wood  v.  FuUarton,  Nov.  29,  1710,  M.  13962). 
le  application  of  liability  to  the  agent  in  that  manner  was  con- 
ered  hard  enough,  because  messengers  were  appointed  by  the 
•art  to  do  that  which  did  not  properly  fall  within  the  subject  of 

agent's  employment ;  but  in  nearly  all  the  instances  of  it  on 
3ord,  there  was  something  to  connect  the  agent  with  the  messen- 
I's  blander.  For  example,  in  the  last  case  referred  to,  the  error 
)sisted  in  the  messenger  denouncing  before  the  expiration  of  the 
fB  of  charge.  The  agent  had  an  opportunity  of  seemg  this  before 
jistering  the  denunciation  and  wnting  out  the  caption  which 
lowed  upon  it ;  hence  it  was  considered  to  be  personal  neglect. 
«  same  remark  applies  to  other  cases  (Elliot  v.  Romanes,  No. 
8,  Hume ;  Hamilton  v.  Frascr,  Feb.  14,  1817,  F.C.). 
Lord  Cowan  likened  the  case  of  Smith  v.  Grant  and  Leslie  to 
^  of  an  agent  doing  diligence  upon  an  informal  or  defective  writ, 
^j  as  appears  from  many  of  the  precedents  referred  to,  he  is 
^y  liable.  But  the  cases  are  not  parallel.  In  that  supposed,  the 
at  or  warrant  bears  the  defect  or  vitiation  palpably  on  its  face,  and 
B agent  has  an  opportunity  of  seeing  it  before  doing  execution; 
"le  in  the  one  oefore  us  the  proceedings  were  ex  fade  regular, 
"  the  writ  which  bore  the  invalidity  never  passed  into  the  agents' 
tm  at  all.  His  Lordship,  however,  put  another  hypothesis,  and 
*  ^ee  with  him  that  it  is  in  point,  altnough  arriving  at  a  different 
^It  on  the  law,  viz : — An  agent  obtaining  from  the  Clerk  of 
ojirt  an  extract  of  an  interlocutor  (which  had  not  been  signed), 
^^  doin^  diligence  upon  it,  would  be  not  be  liable  ?  This  is  just 
'^Question  we  are  dealing  with  ;  and  the  fact,  that  agents  are  daily 
'  ^^0  habit  of  assuming  that  principal  interlocutors  are  properly 
gned  without  seeing  them,  renders  tnis  decision  of  the  utmost  im- 
^rUnce  to  them. 

We  proceed,  then,  to  inquire  whether  the  agents  performed  their 
'hole  duty  in  the  business  entrusted  to  them.  It  is  laid  down  by 
JJ  institutional  writer  (Bell's Com.,  Shaw's  Ed.,  1  v.,  149),  "where 
^  person  is  employed  in  his  proper  professional  character,  and  a 
Pacific  act  is  oraered  to  be  done,  it  must  be  done  according  to  rule ; 
•^^itber  neglected  nor  unskilfully  performed."  And  he  goes  on  to 
^7i  that  although  the  act  or  business  is  not  settled  by  a  fixed 
j  ^j^^uestionable  rule,  he  must  follow  the  known  method.  This 
^no  doubt  sound  law.    The  best  precedent  of  liability  under  it,  is 

^^  where  a  bill  of  exchange  was  put  into  an  agent's  hands  '^  for 
^  ^  purpose  of  doing  such  diligence  as  to  place  the  drawer  on  an 

1^*1  footing  with  the  other  creditors."     Tlie  other  creditors  had 
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used  adjudications  against  the  debt^r^s  land  estate,  which  wis 
heavilj  burdened,  but  which  nltimatelj  produced  a  oonsidenble 
reversion,  while  the  agent  only  inhibited.  The  defence  was,  that 
no  precise  duty  had  been  prescribed,  and  the  defender  could  only  be 
liable  for  extreme  negligence,  which  this  was  not,  as  it  arose  from  i 
desire  to  save  expense.  The  Court,  however,  held,  that  the  agent 
having  neither  done  proper  diligence,  nor  given  his  client  a  proper 
opportunity  of  judging  for  himself,  was  liable  for  such  sum  as  would 
have  been  received  had  he  adjudged  (Mason  v.  Thorn,  Feb.  4, 1781. 
F.C.). 

It  is  of  little  consequence,  w^e  apprehend,  what  was  the  "  kno^u 
method  "  in  such  prosecutions  as  the  agents  had  to  deal  with.  Tber 
were  employed  to  prosecute  certain  parties  under  a  statute.  If  tl^J 
deviated  from  rule,  Le.y  the  provisions  of  the  Act,  or,  as  occorred  iu 
one  case  (Frame  v.  Campbell,  June  9,  1836,  14  S.  and  D.,  914), 
founded  upon  a  wrong  section,  then  the  fault  would  be  their  own; 
but  if,  on  the  other  hand,  they  carried  out  the  course  prescribed  kj 
the  statute  to  the  letter,  surely  both  in  law  and  in  equity  they  vert 
relieved  from  blame.  And  it  is  of  importance  to  bear  in  niiod  tk 
nature  of  that  statute,  which  provides  aguasi  criminal  proceduR 
against  workmen  for  deserting  service.  In  any  prosecution  unto 
it,  the  com  plainer  stands  in  the  position  of  fiscal ;  for  he  can  have* 
other  object  in  view  than  the  punishment  of  a  delinquency  for  tin 
benefit  of  society.  His  duty  and  responsibility  would  appear  allb 
to  cease  on  giving  information  to  the  justices,  who  are  oraained  t» 
examine  into  the  nature  of  the  complaint,  and  to  deal  accorclin^t; 
The  Act  is  entitled,  "  An  Act  to  enlarge  the  powers  of  ju8tiee$'^ 
determining  complaints  between  masters  and  servants,*'  etc.;  audits 
provision  is  simply  this,  that  on  a  complaint  upon  oath  being  mad^ 
to  any  justice  or  the  peace  of  the  county  or  place  where  the  semrf 
has  been  engaged  or  employed,  by  the  master  or  mistress,  he  shJ 
issue  a  warrant  for  such  servants  apprehension,  and  ^^  examine  a^ 
the  nature  of  the  complaint  ;'*  and  if  it  shall  appear  that  the  servaiit 
has  not  fulfilled  his  contract,  "  or  hath  been  guilty  of  any  o^^ 
misconduct  or  misdemeanour  in  the  execution  thereof,"  **t^-*^'^ 
and  may  be  lawful  for  such  histice  to  commit  every  such  persoa 
to  the  house  of  correction,  there  to  remain  and  be  held  to  hani 
labour  for  a  reasonable  time,  not  exceeding  three  months,**  etc  Tb^ 
duty  of  the  complainer  and  the  duty  of  the  justices  are  clearij 
pointed  out ;  and  because  the  justices  were  here  guilty  of  a  de^elI^ 
tion  of  their  duty,  in  not  authenticating  the  result  of  their  exsmios- 
tion  into  the  nature  of  the  complaint,  the  agents  of  the  complaui^j 
are  mulcted  in  a  large  sum  of  damages.  The  singular  thing  i%  ^^ 
it  is  only  one  of  the  novel  elements  introduced  into  the  ratio  dedj- 
endi  of  the  case,  that  the  notoriousness  of  the  ignorancejand  anssu- 
fulness  of  justices  and  their  clerks  is  founded  upon  to  fixtheli^* 
bility  on  the  agents.  In  this  view,  it  must  have  been  a  monstr&B- 
mistake  of  the  Legislature  to  "enlarge  the  powers  **  of  such  noton- 
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islj  stupid  and  ignorant  jadges,  so  as  to  confer  npon  them  the 
;ht  of  interfering  ^^with  the  personal  liberty  of  the  subject,  which 
always  looked  upon  with  the  most  scrupulous  and  rigid  jealousy 
r  the  Court."  Can  it  be  maintained  for  a  moment  that  law  agents 
e  to  be  responsible  for  the  omissions  or  commissions  of  any  ignor- 
t  or  unskilful  judges,  and  their  equally  incapable  clerks,  whom  the 
dreniment  may  be  pleased  to  appoint?  In  short,  is  it  their 
Imaiy  duty  to  Keep  such  men  right  T  for  that  is  the  result  that  we 
)Qld  be  forced  to  come  to.  Sucn  a  proposition  would  be  so  eztrar 
linary,  and  so  much  at  variance  witn  all  the  other  rules  affecting 
)  relationship  of  agent  and  client,  that  we  leave  it,  as  being  entirely 
founded  in  the  jurisprudence  of  this  country, 
igain,  it  is  said  that  the  employment  was  to  conduct  a  very 
sardous  piece  of  business.  Does  this  raise  the  standard  of  care 
1  skill  that  an  agent  is  bound  to  observe,  or  does  it  increase  his 
ponsibility  ?  On  the  contraty,  we  have,  in  one  of  the  best  con- 
ered  precedents  probably  on  record,  an  unqualified  repudiation  of 
:b  a  Qoctrine  by  the  Court  of  last  resort.  The  Second  Division 
the  Court,  in  altering  the  Lord  Ordinary's  interlocutor  (Landell 
fuTVGSy  May  27,  1842,  4  D.  1300),  drew  a  distinction  between 
i  employment  of  an  agent  in  an  ordinary  matter  of  business,  and 
tbe  use  of  personal  diligence.  Lord  Cockbum,  who  was  Ordin- 
jin  the  case,  remarked,  ^'  In  so  far  as  the  agent's  responsibility 
concerned,  he  saw  no  ground  for  any  such  distinction.  Can  an 
Rit  be  required  to  do  more,  even  in  cases  of  warrants  and  of  per- 
lal  liberty,  than  to  give  his  client  intelligence  and  due  caution?" 
le  House  of  Lords  answered  this  question  by  reversing  the  judg- 
mt  of  the  Court  below  (10th  March  1846,  4  Bell's  App.  Cases, 
))  and  affirming  Lord  Cockbum's  opinion.  Notwithstanding  this 
(ult,  the  soundness  of  which  no  one  could  entertain  any  doiiot,  it 
pears  the  doctrine  was  not  considered  settled  in  the  division  of  the 
mrt  where  it  had  been  tried,  for  the  decision  in  Smith  v.  Grant 
d  Leslie  was  made  partly  to  rest  upon  it. 

But  the  next  consiaeration  is,  that  Grant  and  Leslie  were  ^^  paid 
CDts,"  and  this  is  stated  as  a  ground  for  increasing  their  liability. 
>w,  with  the  exception  of  one  case  (Murray  and  Son  v,  Taylor, 
&y  15, 1828,  6  S.  D.,  802),  the  difference  of  being  paid  agente  and 
paid  agents  has  never  affected  the  question  of  their  liability. 
lat  was  an  action  by  bank  agents  against  their  notary,  for  having 
^neously  dated  a  protest  3 let  November — that  being  an  impos- 
^le  date,  when  the  Court  were  against  entertaining  the  claim  at 
)  in  respect  that  the  pursuers  received  three-fourths  of  the  charges 
f  protesting,  while  the  notary  received  only  one-fourth.  In  an- 
ker case,  indeed  (Currie  v.  Colquhoun,  June  17,  1826,  6  S.  D., 
^7)f  this  element  was  allowed  to  come  into  consideration:  the 
^Qt  who  was  employed  to  draw  missives  of  sale  omitted  to  get 
'^ni  kstedy  and  the  Court  found  him  liable  to  indemnify  the  pur- 
^^f  against  the  loss  occasioned  by  the  purchaser  of  the  ground 
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resiling  from  the  bargain,  as  he  toca  entitled  to  make  a  charge  jair 
framing  the  mieeive,  and  therefore  he  was  answerable  for  the  conse- 
Quences  of  neglecting  his  duty.  This  precedent,  if  it  is  worth  any- 
tning,  has  rather  a  favonrable  bearing  on  the  case  under  considera- 
tion, for  the  agents.  They  were  not  entitled  to  make  a  charge  for 
framing  the  declfMrations,  and  still  less  for  examining  whether  the 
materials  on  which  the  justices  were  to  decide  were  sufficient,  in 
point  of  law  and  form,  to  support  a  conyiction.  Their  position  was 
analogous  to  that  of  an  agent  who  gives  in  a  deed  to  be  recorded. 
He  is  not  entitled  to  charge  for  inspecting  the  register  to  see  that  it  is 
correctly  recorded ;  but,  on  the  principle  of  this  novel  decision,  be 
might  be  held  responsible  for  the  error  of^the  Registrar.  However,  it 
does  not  seem  of  any  conseauence  whether  the  agent  is  paid  or  acts 
gratuitously.  It  was  so  held  by  the  House  of  Lords  affirming  the 
decision  of  the  Court  of  Session  (Donaldson  v,  Haldane,  June  2, 
1837— Aug.  3,  1840,  7  Clark  and  Finelly,  762).  In  this  case  the 
agent  had  volunteered  his  services  as  a  friend,  and  carried  throng 
a  loan  transaction  for  the  pursuer  gratuitously ;  but  this  did  do( 
relieve  him  of  the  responsibility  to  see  that  the  titles  to  the  secnriij 
were  unobjectionable,  and  he  was  ordained  to  make  good  a  loss  of 
L.2000 1  Other  cases  are  reported  of  a  similar  description,  so  tbti 
the  law  is  quite  settled,  that  gratuitous  service  does  not  free  an  ageot 
of  liability.  The  fact  of  Messrs  Grant  and  Leslie  being  paid  agenti^  j 
did  not,  therefore,  increase  their  responsibility  to  their  client,  who^ 
in  order  to  have  succeeded  in  a  claim  of  damage  against  them,  ought 
to  have  averred  and  established  circumstances  amounting  to  gntf 
negligence  and  want  of  skill  (Cooke  v.  Falconer^s  KepresentatiTes 
Nov.  26,  1850,  13  D.  157;  and  Train  y.  Carlaw,  Feb.  20,  184i 
18  Jurist  258).  This  has  been  authoritatively  fixed  in  law;  isi 
yet,  singular  enough,  it  was  announced  from  the  Bench  that  sudi 
was  unnecessary,  just  as  had  been  done  in  Purves  r.  Landell  (aboT« 
referred  to),  where  the  mere  allegation  of  nullity  of  the  agent's  pri>- 
ceedings  was  sustained,  to  support  a  claim  against  him ;  bot^  ob 
appeal,  when  reversing  that  judgment,  Lords  Brougham  andCamp' 
bell  deprecated  such  a  doctrine  in  the  strongest  possible  manner, 
observing,  tliat  however  nice  or  hazardous  the  legal  business  niigi)^ 
be  for  which  the  agent  was  employed,  the  error  or  mismanagement 
must  be  grossj  and  the  allegations  required  to  be  to  that  effectt 
otherwise  the  law  held  that  the  agent  was  not  culpable. 

The  dereliction  of  the  justices  in  the  present  instance,  consisted 
in  committing  to  prison  certain  persons  upon  defective  andinsoni- 
cient  evidence.  Their  duty  was  to  inquire  into  the  nature  of  the 
complaint,  which  they  did  by  taking  declarations  from  the  prisoned! 
and  without  authenticating  these  declarations,  they  convicted.  The 
evidence  was  defective  because  of  that  omission.  It  was  no  part  oj 
the  agent's  duty  to  deal  with  that  evidence.  They  might  have  bw 
fifty  witnesses  in  attendance,  but  the  justices  were  satisfied  vi|ji 
what  they  had  got.     It  would  have  been  easy  for  Grant  and  LeslK 
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t  bare  shown,  that  even  if  the  declarations  had  been  signed,  the 
mviction  was  bad;  bat  that  was  not  a  relevant  defence.  This  was 
early  stated  by  Lord  Curriehill  in  a  recent  case  (Davidson  v. 
bckenzie,  Dec.  20,  1856,  19  D.  236 ;  p.  252),  "  According  to 
w  opinion  of  President  Blair,  concurred  in  by  the  Court  in  the 
Beof  Chatto,  1 7th  Jan.  1811,  F.  C,  and  followed  in  the  case  of 
'OGUan,  2d  March  1820,  F.  C,  it  was  held,  that  defences  of  this 
itare  were  irrelevant  in  answer  to  a  demand  of  damages,  for  a 
3ar  breach  of  duty  by  a  public  oiBcer  or  law  agent,  in  respect  of 
e  imnracticability  of  ascertaining  that  if  such  dutv  had  been  per- 
fnaea,  any  other  objections  to  the  diligence  woula  have  been  suc- 
Baful,  or  would  ever  have  been  urged  or  persisted  in."  We  quote 
IS  passage  as  showing  the  reason  why  the  Court  generally  refuses 
give  efect  to  such  a  defence.  But  it  does  not  apply  in  this  in- 
wce,  for  the  Court  could  have  no  difficulty  in  pronouncing  the 
nviction  bad  ab  initioy  in  respect  of  the  insuffi^ency  of  the  evi- 
nce. The  evidence  was  the  prisoners'  declarations,  which  in  no 
se  warrant  a  conviction.  They  did  not  contain  a  plea  of  guilty ; 
a  it  appears  to  us  that  this  insufficiency  of  proof  was  inseparable 
^  its  defective  nature.  It  will  not  do  to  say  in  answer,  that  the 
Qtence  was  quashed  on  account  of  the  declarations  being  unsigned, 
» on  that  ground  onlv.  The  other  objection  was  stated  to  the 
^ciary  Court,  but  it  was  unnecessary  to  dispose  of  it.  The 
^<1  fact,  therefore,  was,  that  the  conviction  was  illegal,  because  it 
«  proceeded  on  evidence  which  was  utterly  worthless.  And  the 
'tft  to  which  we  are  brought  by  this  Judgment  is,  that  henceforth 
!^ts  are  to  be  re^nsible  for  the  sufficiency  of  a  proof.  This  is 
w  law  for  them,  if  it  is  to  stand.  We  have  not  overlooked  a  de- 
«on  (Morrison  v.  Ure,  June  2,  1826,  4  S.  662),  in  which  an 
S^Qt  was  found  liable  to  his  client  in  consequence  of  an  action  he 
^  conducting  being  thrown  out  of  Court, — ^the  proof  having  been 
5^n  on  unstamped  paper.  There  he  was  intimately  associated 
ith  the  blunder.  He  was  present  at  the  Commission,  he  examined 
»c  Witnesses,  the  proof  passed  through  his  own  hands,  and  he  ought 
>  have  supplied  tne  stamped  paper. 

Ihere  are  much  stronger  cases  on  record  against  agents  when 
^^y  were  found  not  to  be  liable  :  we  shall  refer  to  one  recently  be- 
^^  the  same  division  of  the  Court.  The  defender  conducted  an 
«ion  for  the  pursuer  against  Brander  for  a  loan ;  and  on  a  refer- 
?rji*  ^^^hj  Brander  swore  negative  of  the  resting  owing,  but  ad- 
'itted  that  he  had  received  the  proceeds  of  a  bill  to  which  the  pur- 

er  apd  the  deponent  were  both  parties.  On  this,  Brander  was 
^"2ied,  and  the  pursuer  instructed  the  defender  to  raise  an  action 

count  and  reckoning  against  him  in  regard  to  the  proceeds  of  the 
nt  1  ^^  action  a  proof  was  allowed,  and  subsequently  another 
^Jlocutor  pronounced,  fixing  a  diet,  and  granting  diligence 
^*^8t  witnesses  and   havers.     No   proof  having  been    adduced, 
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the  term  was  circumdaced,  and  Brander  was  assoilzied.    Against 
this  the  agent  reclaimed,  on  the  ground  that  the  (mtia  prabandi  ought 
to  have  been  laid  upon  Brander ;  bat  the  judgment  was  adhered  to, 
and  he  did  not  appeal,  nor  intimate  any  of  these  various  steps  to  bi$ 
client,  although,  as  she  alleged,  he  knew  of  available  evidence  which 
he  might  have  addhced.    The  action  of  damages  against  the  af;em 
which  followed  was  based  on  negligence ;  the  pursuer  averred  that 
she  had  lost  Brander's  debt  in  consequence  ot  not  having  had  an 
opportunity  of  leading  evidence ;  but  a  majority  of  the  Court  held 
that  craasa  negligentia  had  not  been  established  (Ross  v*  Urquhartcff 
Grigor,  June  12,  1857,  19  D.  853).    Is  this  not  a  much  clearer 
instance  of  personal  negligence  on  the  part  of  the  agent  than  thit 
against  Grant  and  Lesue  i     There  was  a  virtual  abandonment  of 
the  action  which  he  was  employed  to  conduct,  without  intimatioo 
to  his  client.    It  would  be  easier  to  draw  a  contrast  between  the 
cases  than  to  show  an  analogy.    A  much  nearer  one  in  point  d 
similarity  was,  where  a  trustee  in  a  sequestration  having  neglected 
a  duty  which  properly  fell  within  his  province,  the  creditors,  who 
had  appointed  the  agent,  sought  to  make  him  responsible  for  tk 
consequences.     There  the  presiding  Judge  said  the  question  ^j 
whether,  where  creditors  appoint  an  unfit  person  as  trustee, 
are  entitled  to  look  to  the  agent  as  responsible  for  the  proper 
agement  of  the  estate?     The  Court  assoilzied  the  agent  (Gour^Tj 
V.  Stratton,  June  15,  1827,  5  S.  804). 

We  have  purposely  abstained  from  entering  into  the  qnesti* 
whether  or  not  Messrs  Grant  and  Leslie  may  have  any  riglit  of 
lief  against  the  justices  or  their  clerk.  The  sole  point  of  inqoi 
has  been,  whether  it  is  sound  law  to  hold  law  agents  directfy  UaUe 
for  the  omission  or  error  of  parties  acting  under  the  authority  of  & 
statute,  and  over  whom  they  have  no  control.  The  observations  «e 
have  made  entitle  us  to  say,  that  the  principles  of  law  and  equity 
which  have  hitherto  been  applied  to  tne  relationship  of  agent  aaa 
elient,  do  not  warrant  an  affirmation  of  that  question.  Tor  th 
safety  of  that  branch  of  the  profession  to  which  the  defenders  in  tUi 
case  belong,  they  ought  to  seek  redress  in  the  Court  of  last  resold 
and  we  have  little  doubt  but  they  will  obtain  the  approbation  sod 
countenance  of  their  brethren  in  doing  so.  A  decision  so  prejV 
dicial  to  them  ought  not  to  be  allowed  to  remain  on  the  books. 
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[n  the  case  recently  before  the  House  of  Lords,  in  which  it  was 
bimd  that  there  is  no  obligation  on  a  master  ta  repair  the  damage 
Qstained  by  one  servant  through  the  misconduct  of  a  fellow- 
^nranty  engaged  in  the  same  common  emplovment,  considerable 
eight  was  attached  to  the  view  taken  of  this  point  by  the  American 
'ourts. 

Two  American  cases  may  tend  to  explain  the  principle  on  which 
is  branch  of  our  law  now  rests,  more  clearly  than  any  formal 
iamination  of  the  subject.  In  this  belief,  and  in  order  that  they 
ay  be  made  readily  available  for  professional  use  in  this  country, 
ey  are  here  reprinted. 

HARWELL  V.  BOSTON  AND  WORCESTER  RAILROAD  CORPORATION. 

Reported  4  Mete.  B.  49,  and  cited  in  Story  on  Agency,  606. 

In  this  case  the  facts  were  these : — Two  persons  were  employed  by 
railway  company — ^the  one  an  engineer,  to  manage  the  engine  and 
m  on  the  line,  the  other  to  tend  the  management  and  shifting  of 
ttain  switches  on  the  railway.  The  latter,  although  he  was  pro- 
riy  selected  by  the  company  as  a  person  of  due  skill  and  reasonable 
ili^nce,  negligently  put  or  left  a  switch  across  the  railway, 
hereby  the  engine  and  cars  were  thrown  off  the  track,  and  the 
^neer  was  severely  injured. 

He  brought  an  action,  therefore,  against  the  company ;  and  it  was 
Aij  upon  full  argument,  that  the  action  was  not  maintainable,  but 
mt  the  action  should  have  been  against  the  wrongdoer  himself. 

Shaw,  C  J^.,  in  delivering  the  opinion  of  the  Court,  said — This  is 
D  action  of  new  impression  in  our  courts,  and  involves  a  principle 
f  great  importance.  It  presents  a  case  where  two  persons  are  in 
lie  service  and  employment  of  one  company,  whose  business  it  is  to 
maintain  a  railroad  and  to  employ  their  trains  to  carry  persons  and 
merchandise  for  hire.  They  are  appointed  and  employed  by  the 
une  company  to  perform  separate  duties  and  services,  all  tending 
•>  the  accomplishment  of  one  and  the  same  purpose — that  of  the 
^e  and  rapid  transmission  of  the  trains ;  and  they  are  paid  for 
'^ir  respective  services  according  to  the  nature  of  their  respective 
uties,  and  the  labour  and  skill  required  for  their  proper  performance, 
i^e  question  is,  whether,  for  damages  sustained  by  one  of  the  persons 
0  employed,  by  means  of  the  carelessness  and  negligence  of  another, 
he  party  injured  has  a  remedy  against  the  common  employer. 

It  is  an  argument  against  such  an  action,  though  certainly  not  a 
lecisive  one,  that  no  such  action  has  before  been  maintained.  It  is 
^d  down  by  Blackstone,  that,  if  a  servant,  by  his  negligence,  does 
^y  damage  to  a  stranger,  the  master  shall  be  answerable  for  his 
m^giect ;  but  the  damage  must  be  done  while  he  is  actually  employed 
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in  the  mastoids  servicoi  otherwise  the  servant  shall  answer  for  Us 
own  misbehaviour  (1  BL  Com.  431|  M^Manus  v.  Cricket,  1  East 
106).  This  rule  is  obviously  founded  on  the  great  principle  of  social 
dutv — that  every  man^  in  the  management  of  his  own  affairs,  whether 
by  himself  or  by  his  agents  or  servants,  shall  so  conduct  them  as  not 
to  injure  another,  and  if  he  does  not,  and  another  thereby  sasUdns 
damage,  he  shall  answer  for  it.  If  done  by  a  servant  in  the  coarse 
of  his  employment,  and  acting  within  the  scope  of  his  authority}  it 
is  considered,  in  contemplation  of  law,  so  far  the  act  of  the  master 
that  the  latter  shall  be  answerable  civiliter.  But  this  presupposes 
that  the  parties  stand  to  each  other  in  the  relation  of  strangers,  be- 
tween whom  there  is  no  privity,  and  the  action  in  such  case  is  as 
action  sounding  in  tort.  The  form  is  trespass  on  the  case  for  the 
consequential  damage.  The  maxim  respondeat  superior  is  adopted 
in  that  case  from  general  considerations  of  policy  and  security,  not 
this  does  not  apply  to  the  case  of  a  servant  bringing  his  actioD 
against  his  own  employer  to  recover  damages  for  an  injury  arisng 
in  the  course  of  that  employment,  where  all  such  risks  and  perils » 
the  employer  and  the  servant  respectively  intend  to  assume  and  bear) 
may  be  regulated  bv  express  or  implied  contract  between  them,  vA 
which,  in  contemplation  of  law,  must  be  presumed  to  be  thus  i^ 
gulated.  The  same  view  seems  to  have  been  taken  by  the  learsrf 
counsel  for  the  plaintiff  in  the  argument,  and  it  was  conceded  tM 
the  claim  coula  not  be  placed  on  the  principle  indicated  by  Ai 
maxim  respondeat  superior^  which  binds  the  master  to  indemoi^ 
a  stranger  Tor  the  damage  caused  by  the  careless,  negligent,  or  ui' 
skilful  act  of  his  servant  in  the  conduct  of  his  affairs.  The  claii% 
therefore,  is  placed,  and  must  be  maintained,  if  maintained  at  4 
on  the  ground  of  contract.  As  there  is  no  express  contract  betweei 
the  parties  applicable  to  this  point,  it  is  placea  on  the  footing  of  tf 
implied  contract  of  indemnity  arisinj?  out  of  the  relation  of  masttf 
and  servant.  It  would  be  an  impUed  promise,  arising  from  tbedntf 
of  the  master  to  be  responsible  to  eacn  person  employed  by  himia 
the  conduct  of  every  branch  of  business  where  two  or  more  person 
are  employed,  to  pay  for  all  damage  occasioned  by  the  negligence  (i 
every  other  person  employed  in  the  same  service.  If  such  a  dutr 
were  established  by  law — ^like  that  of  a  common  carrier  to  stand  to 
all  losses  of  goods  not  caused  by  the  act  of  God  or  a  public  enemr? 
or  that  of  an  innkeeper  to  be  responsible  in  like  manner  for  the  bag- 
gage of  his  guest — it  would  be  a  rule  of  frequent  and  familiar  o^ 
currence,  and  its  existence  and  application,  with  all  its  qualifications 
and  restrictions,  would  be  settled  by  judicial  precedents.  But  we 
are  of  opinion  that  no  such  rule  has  been  established,  and  theantho- 
rities,  as  far  as  they  go  are  opposed  to  the  principle. — (Priestly  <*• 
Fowler,  3  M.  and  W.  1,  Murray  r.  So.  Carolina  Bail.  Co.,  1 
M^Mullan,  385.)  The  general  rule  resulting  from  considerations «' 
well  of  justice  as  of  policy,  is  that  he  who  engages  in  the  employment 
of  another  for  the  performance  of  specified  duties  and  services  frf 
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ompeusation,  takes  upon  himself  the  natural  and  oidinary  risks  and 
erils  incident  to  the  performance  of  such  service ;  and,  in  legal  pre- 
unption,  the  compensation  is  adjusted  accordingly.  Ana  we  are 
ot  aware  of  any  principle  which  should  except  the  perils  arising 
rom  the  carelessness  and  negligence  of  those  who  are  in  the  same 
oiployment.  These  are  perns  which  the  servant  is  as  likely  to  know, 
od  against  which  he  can  as  effectually  guard,  as  the  master.  They 
%  perils  incident  to  the  service,  and  which  can  be  as  distinctly  fore- 
eu  and  provided  for  in  the  rate  of  compensation  as  any  others.  To 
y  that  the  master  shall  be  responsible  because  the  damage  is  caused 
^  his  agents,  is  assuming  the  very  point  which  remains  to  be  proved. 
Isey  are  his  agents  to  some  extent  and  for  some  purposes ;  but 
lether  he  is  responsible  in  a  particular  case  for  their  negligence,  is 
•t  decided  by  the  single  fact  that  they  are  for  some  purposes  his 
.■ents. 

It  seems  to  be  now  well  settled,  whatever  might  have  been  thought 
merly,  that  underwriters  cannot  excuse  themselves  from  payment 
a  loss  by  one  of  the  perils  insured  against,  on  the  ground  that  the 
s  was  caused  by  the  negligence  or  unskilfulness  of  the  oflScers  or 
sw  of  the  vessel  in  the  performance  of  their  various  duties  as  navi- 
tors,  although  employed  and  paid  by  the  owners,  and,  in  the  navi- 
tion  of  the  vessel,  their  agents. — (Copeland  v.  New  England  Ma- 
tt Insurance,  2  Mete.  Beports  440-443,  and  cases  there  cited.) 
un  aware  that  the  maritime  law  has  its  own  rules  and  analogies, 
id  that  we  cannot  always  safely  rely  upon  them  in  applying  them 
other  branches  of  law.  But  the  rule  in  question  seems  to  be  a 
od  authority  for  the  point  that  persons  are  not  to  be  responsible 
all  cases  for  the  negligence  or  those  employed  by  them.  If  we 
ok  from  considerations  of  justice  to  those  of  policy,  they  will  strongly 
ftd  to  the  same  conclusion.  In  considering  the  rights  and  obliga- 
^8  arising  out  of  particular  relations,  it  is  competent  for  courts  of 
>stice  to  regard  considerations  of  policy  and  general  convenience, 
id  to  draw  from  them  such  rules  as  will,  in  their  practical  applica- 
OQ)  best  promote  the  safety  and  security  of  all  parties  concerned. 
^f  is  in  truth  the  basis  on  which  implied  promises  are  raised,  being 
cities  legally  enforced  from  consideration  of  what  is  best  adapted  to 
R>mote  the  benefit  of  all  persons  concerned  under  given  circum- 
ances.  To  take  the  well  known  and  familiar  cases  cited,  a  common 
^er,  without  regard  to  actual  fault  or  neglect  in  himself  or  his 
^ants,  is  made  uable  for  all  losses  of  goods  confided  to  him  for 
^&ge,  except  those  caused  by  the  act  of  God  or  of  a  public 
riemy,  because  he  can  best  guara  them  against  all  minor  dangers, 
i^d  because,  in  case  of  actuafloss,  it  would  be  extremely  difficult  for 
^^  crown  to  adduce  evidence  of  embezzlement  or  other  actual  fault 
r  neglect  on  the  part  of  the  carrier,  and  although  it  may  have 
J^ti  the  real  cause  of  the  loss.  The  risk  is,  therefore,  thrown  on 
"e  carrier,  and  he  receives  in  the  form  of  payment  for  the  carriage 
^  ptomium  for  the  risk  which  he  thus  assunies.    So  of  an  innkeeper. 
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He  can  but  secure  the  attendance  of  honest  and  faithfnl  servants, 
and  guard  his  house  against  thieves ;  whereas,  if  he  wereresponable 
only  on  proof  of  actual  negligence,  he  might  connive  at  the  presence 
of  dishonest  inmates  and  retainers,  and  even  principals,  in  the  em- 
bezzlement of  the  property  of  the  guests  during  the  hours  of  their 
necessary  sleep ;  and  yet  it  would  be  difficult  and  often  impossible  to 
prove  these  facts.  The  liability  of  passenger  carriers  is  founded  on 
similar  considerations.  They  are  held  to  the  strictest  responsibilitT 
for  care,  vigilance,  and  skill  on  the  part  of  themselves  and  all  persons 
employed  by  them,  and  they  are  paid  accordingly.  The  rule  is 
founded  on  the  expediency  of  throwing  the  risk  on  those  who  caa 
best  guard  against  it. — (Story  on  Bailments,  sect.  590  ei  8€q,)  We 
are  of  opinion  that  these  considerations  applv  strongly  to  the  caseii 
question.  Where  several  persons  are  employed  in  the  conduct  of 
one  common  enterprise  or  undertaking,  and  the  safety  of  each  depends 
much  on  the  care  and  skill  with  which  each  other  shall  perform  his 
appropriate  duty,  each  is  an  observer  of  the  conduct  of  the  otheiSr 
can  cive  notice  of  any  misconduct,  incapacity,  or  n^lect  of  datT« 
and  leave  the  service,  if  the  common  employer  will  not  take  sm^ 
precautions  and  employ  such  agents  as  the  safetv  of  the  whole  psitf 
may  reauii*e.  By  tnese  means  the  safety  of  each  will  be  much  moit 
effectually  secured,  than  could  be  done  by  a  resort  to  the  commai 
employer  for  indemnity  in  case  of  loss  by  the  negligence  of  eaA 
other.  Kegarding  it  in  this  light,  it  is  the  ordinary  case  of  one 
taining  an  injury  in  the  course  of  his  own  employment,  in  whi 
he  must  bear  the  loss  himself,  or  seek  his  remedy,  if  he  have 
against  the  actual  wrongdoer. 
Judgment  for  defendant. 

BU8SELL  T.  NOTES  V.  JOHN  SMITH  AND  WILLIAM  R.  LEE. 

Reported  5  Am.  Law  Eeg.  615. 

In  the  Supreme  Court  of  Vermont. 

The  declaration  averred  that  the  plaintiff  was  hired  by  the  defend* 
ants,  to  have  the  charge  of,  and  conduct  and  run  an  engine,  and 
that  by  virtue  of  said  employment,  it  became  the  duty  of  the  defend- 
ants to  ftunish  an  engine  that  was. well  constructed  and  safia^  etc* 
^^  Yet  the  defendants,  disregarding  this  duty,  to  wit,  on  the  lltli 
day  of  November  1853,  carelessly  and  wrongfully  gave  to  the 
plaintiff,  to  use  and  conduct  in  drawing  freight  on  said  road,  an 
engine  which  had  not  before  been  conducted  by  or  known  to  the 
plaintiff,  which  was  insufficiently  stayed  and  bolted  around  the  fire 
box,  and  insufficient  in  divers  parts ;  insomuch  that  it  greatly  en- 
dangered the  life  of  the  engineer  who  ran  it, — all  which  was  nn* 
known  to  the  plaintiff,  and  all  which,  but  for  want  of  all  proper  csiv 
and  diligence,- would  have  been  known  to  the  defendants.  And  tbe 
plaintiff  avers,  that  while  in  the  careful  and  prudent  use  and  man- 
agement of  said  engine,  on  his  part,  on  the  11th  day  of  November 
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153,  on  said  load,  said  engine  exploded  from  the  imperfection  and 
safficieniy  aforesaid,  and  by  the  explosion  the  plaintiflP  was  so  torn 
id  scalded,  that  he  hitherto,  since  tnat  day,  hath  been  and  always 
lU  be  a  cripple,  and  wholly  unable  to  work,  and  hath  been  put  to 
•eat  expense  for  doctors  and  nurses,  to  wit,  1000  dels.,  whereby, 
td  by  reason  of  all  which,  an  action  hath  accrued  to  the  plaintiff 
kre  and  recoyer  his  said  damages,  and  all  he  hath  lost  from  the 
ttses  aforesaid,  to  his  damage,'*  etc. 

To  this  declaration  the  defendants  demurred,  and  the  County 
>urt,  September  Term,  1855, — Poland,  J.,  presiding, — adjudged 
5  declaration  insufficient.    Exceptions  by  the  plaintiff. 
The  opinion  of  the  Court  was  deliyered,  at  the  Circuit  session  in 
ptember  1856,  by 

iSHAM,  J. — This  case  comes  before  the  Court  on  a  general  de- 
urer  to  the  declaration.  The  plaintiff,  it  is  ayerred,  was  injured 
the  explosion  of  a  locomotiye  engine,  on  which  he  was  employed 
the  defendants  as  engineer.  It  is  admitted  that  the  engine  was 
^ciently  stayed  or  bolted  around  the  fire  box,  and  that  it  was 
0  insaflBcient  and  unsafe  in  other  respects,  but  that  both  parties 
^  ignorant  of  those  defects,  and  had  no  notice  in  fact  that  it  was 
an  unsafe  or  insecure  condition.  That  fact  is  directly  ayerred  in 
»|ion  to  the  plaintiff,  and  the  defendants  are  not  charged  with  any 
A  notice  by  any  ayerment  in  the  declaration.  It  is  averred,  how- 
%  that  these  defects  would  haye  been  known  to  the  defendants, 
t  for  the  want  of  all  proper  care  and  diligence  on  their  part.  The 
l^iiy  arises,  whether  the  facts  stated  are  sufficient  to  enable  the 
ttntiff  to  recover ;  it  being  admitted  that  the  plaintiff  was  in  the 
®rcise  of  proper  skill  and  diligence  when  he  was  injured. 
The  general  rule  seems  to  be  well  settled  by  the  authorities,  that 
^^  IS  nothing  growing  out  of  the  mere  relation  of  master  and 
fvant  that  raises  the  duty  stated  in  the  declaration.  When  there 
^0  actual  notice  of  defects  in  an  engine  of  that  character,  and  no 
^onal  blame  exists  on  the  part  of  the  master,  there  is  no  implied 
legation  or  contract  on  his  part  that  the  engine  is  free  Scorn  detects, 
K  ^  ^\  ^^  safely  be  used  by  the  servant.  The  law  imposes  no 
'^h  obligation.  There  are  nsks  and  dangers  incident  to  most 
'^P|oyment8,  and,  especially  is  this  true,  in  relation  to  such  services 
'  those  iu  which  the  plaintiff  was  engaged.  Those  risks  the  parties 
\^^  ui  view  when  engagements  for  services  are  made,  and  in  con- 
^^ration  of  which  the  rate  of  compensation  is  fixed.  In  all  engage- 
'^nts  of  that  diaracter,  the  servant  assumes  those  risks  which  are 
^i^ent  to  his  service,  and,  as  between  himself  and  his  master,  he 
^^^pposed  to  have  contracted  on  those  terms.  If  an  injury  is 
stained  by  the  servant  in  that  service,  it  is  regarded  as  an  acci- 
i  iK  ^  ^^^^  casualty,  and  the  misfortune  must  rest  on  him.  That 
g J^^^trine,  and  ihe  extent  of  the  cases,  to  which  we  were  re- 
.  xp  ^7  the  defendant's  counsel.  In  the  case  of  Priestly  t?.  Fowler 
Aees.  and  Welsh.  1,  it  was  held  that  the  master  was  not  liable  tc 
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his  sexrant  fer  an  injury  sustained  by  him,  from  the  breakmg  down 
of  an  overloaded  van.    Lord  Abinger  in  that  case  obs^rvM,  that 
<^  from  the  mere  relation  of  master  and  servant  no  contract,  and 
therefore  no  duty,  can  be  implied  on  the  part  of  the  master  to  caiise 
the  servant  to  be  safely  and  securely  carried,  or  to  make  the  master 
liable  for  damage  to  the  servant,  ai^sing  fh>m  any  vice  or  imperf<^ 
tion  unknown  to  the  master,  in  the  carriage  or  in  the  mode  of  con* 
ductins  or  loading  it."     The  same  doctrine  is  sustained  in  Seymour 
V.  Maaox,  5  Eng.  L.  and  £q.  265,  and  in  the  case  of  Couch  r. 
Steel,  24  Eng.  L.  and  Ea.  77.    The  principle,  which  is  now  well 
settled  in  England  and  this  country,  ^^  that  a  master  is  not  liable  to 
his  servant  for  an  injury  occasioned  by  the  negligence  of  a  fellow- 
servant,  in  the  course  of  their  common  employment,"  is  founded 
upon  the  same  reason.    The  liability  of  one  servant  to  be  injured 
by  the  carelessness  of  another,  is  a  risk  which  the  servant  ha 
assumed,  as  an  accident  to  his  employment,  and  for  which  thi 
master  is  not  responsible.    This  general  rule,  however,  has  no  ap* 
plication  to  either  of  those  cases  when  there  has  been  actual /aub 
negligence  on  the  part  of  the  master,  either  in  the  act  from  which 
injury  aroeCj  or  in  Hie  selection  and  employment  of  me  agent  vck 
caused  the  injury.    The  case  of  Couch  v.  Steel,  above  cited, 
nises  both  the  general  rule  and  that  qualification.     In  that  case 
was  held,  that,  as  there  was  no  actual  knowledge  of  the  def< 
condition  of  the  ship,  and  no  personal  blame  was  imputed  to 
owner,  a  seaman  could  sustain  no  action  for  an  injury  sustained 
consequence  of  its  unsafe  condition.    The  language  of  the  C 
implies,  that,  had  there  been  actual  knowledge^  or  if  personal  hi 
had  otherwise  been  imputed  to  the  ship-owner,  a  liability  wo 
%ave  existed.     The  case  of  Hutchinson  v.  Railway  Companj, 
Wels.,  Hurls,  and  Gord.  352,  is  a  strong  illustration  of  the  pri 
ciple.     In  that  case,  Alderson,  B.,  after  recognising  the  gen 
rule,  that  a  master  is  not,  in  general,  responsible  to  one  servant 
an  injury  occasioned  to  him  by  the  negligence  of  a  fellow-servs 
observed,  that  "  this  must  be  taken  with  the  qualification  that 
iniaster  shall  have  taken  due  care  not  to  expose  his  servant  to  wnrecm 
able  risks.    The  servant,"  he  observed,  "  when  he  engages  to 
the  risks  of  his  service,  including  those  arising  from  the  neg1i_ 
of  fellow-servants,  has  a  right  to  understand  that  the  master 
taken  reasonable  care  to  protect  him  from  such  risks,  by  associ 
him  only  with  persons  of  ordinary  skill  and  care."     There  can  i* 
no  doubt  in  relation  to  the  doctrine  of  those  cases,  or  the  generJ 

S)rinciples  on  which  they  are  founded.  The  master,  in  relation  » 
ellow-servants,  is  bound  to  exercise  diligence  and  care  that  he 
brings  into  his  service  only  such  as  are  capable,  safe,  and  tro^ 
worwiy,  and  for  any  neglect  in  exercising  that  diligence  he  is  liab'f 
to  his  servant  for  mjuries  sustained  from  that  neglect.  It  is  n(^ 
necessary  that  he  should  know  that  they  are  unsafe  and  incapahk- 
It  is  sufficient  that  he  would  have  known  it,  if  he  had  exercise?!^ 
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reasonable  care  and  diligence.  The  same  doctrine  is  sustained  in 
this  conntiy.  1  Am.  L.  C.  620 ;  5  Wels.,  Hurls,  and  Gord.  357, 
note ;  Coon  v.  H.  and  S.  Railroad  Co.,  6  Barber,  231.  There  is 
no  distioction  in  principle  between  those  cases  and  the  one  under 
consideration,  if pon  the  facts  admitted  by  this  demurrer,  whatever 
may  be  the  agent  which  the  master  brings  into  his  service,  whether 
animate  or  inanimate,  the  master  is  bound  to  exercise  care  and  pru- 
dence that  those  in  his  employment  be  not  exposed  to  unreasonable 
risks  and  dangers ; — and  toe  servant  has  a  right  to  understand  that 
the  master  will  exercise  that  diligence  in  protecting  him  from  injury, 
and  also  in  selecting  the  agent  from  which  it  may  arise.  It  is  only 
such  injuries  as  have  arisen  after  the  exercise  of  that  diligence  and 
care  on  the  part  of  the  master,  that  can  properly  be  termed  accidents 
or  casaalties,  which  the  servant  has  impliedly  agreed  to  risk,  and  for 
which  the  master  is  not  liable.  The  doctrine  is  not  controverted, 
that  the  defendants  would  be  liable  to  the  plaintiff  for  tCe  injury  he 
iias  SQstained,  if  they  had  had  notice  in  ract  of  the  defective  con- 
lition  of  the  engine.  It  was  so  expressly  decided  in  the  case  of 
Keegan  r.  Western  Bailroad  Corporation,  4  Selden,  175.  There 
IB  no  propriety,  therefore,  in  saying  that  the  defendants  may  be 
(^lieved  from  that  liability  by  a  want  of  such  knowledge,  when  it 
bs  arisen  from  their  gross  neglect ;  for  the  neglect  is  gross,  when 
(^  fact  is,  as  is  admitted  by  the  demurrer,  that  biU  for  the  want  of 
^proper  care  and  diligence^  the  unsafe  condition  of  the  engine  would 
W  been  known  to  them.  We  think,  upon  the  facts  admitted  by 
^  demurrer,  the  plaintiff  can  sustain  this  action,  and  that  the 
ieclaration  is  sufficient. 

The  judgment  of  the  County  Court  must  be  reversed,  and  judg- 
ment rendered  for  the  plaintiff.  * 


JltmEm. 

The  Late  Appointments. — Lord  Glencorse  has  taken  his  seat  as 
Urd  Justice-Clerk ;  and  in  his  room  Mr  Moncreiff,  by  the  unani- 
mous voic^  of  his  brethren,  has  been  elected  Dean.  So  terminates 
I  connection  between  Mr  Inglis  and  the  Bar,  which  ever^  member 
i>f  the  profession  cannot  but  contemplate  with  the  liveliest  pride. 
Being  known  only  to  the  public  as  a  brilliant  and  successful  pleader, 
it  may  be  here  proper  to  refer  to  the  highly  satisfactory  way  in 
which  he  filled  the  office  of  Dean  of  Faculty.  This  cannot  be  pro- 
perly appreciated  save  by  those  who  had  the  advantage  of  his  pro- 
fessional intercourse.  While  few  of  his  illustrious  predecessors  re- 
lected,  by  their  appearances  in  public,  more  honour  on  the  high 
>ffioe  which,  for  the  comparatively  long  period  of  six  years,  it  was 
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his  fortune  to  fill,  no  one  was  ever  more  thoronghly  earnest  in 
his  endeavours  to  make  it  practically  available  for  the  purposes 
which  it  is  intended  to  serve.     His  uniformly  courteoas  bearing  to- 
wards even  the  youngest  of  his  brethren — his  readiness  to  pve 
advice — to  preserve  that  unity  of  sentiment  and  promote  that  social 
harmony  for  which  the  Bar  has  always  been  eminent — will  long  be 
gratefully  remembered.     Not  less  constant  were  his  efforts  to  main- 
tain the  privileges  and  independence  of  the  Bar,  and  to  secore  a 
scrupulous  observance  of  the  rules  of  professional  etiquette.   He  was 
chiefly  instrumental  in  carrying  through  the  regulations  of  1854* 
respecting  the  admission  of  intrants.     'J'hese  substituted  a  real  for  a 
nominal  test  of  qualification  in  both  scholarship  and  law ;  and  in 
after  years  will  doubtless  have  the  best  effect  in  |>reserving  the  repu- 
tation of  the  Bar  as  a  learned  society  and  a  national  institutioii- 
And  it  is  not  to  be  forgotten  that — to  use  the  language  he  himself 
employs  in  his  letter  of  farewell — his  efforts  to  maintain  the  interests 
of  the  Faculty  were  not  ^^  the  exhibition  of  mere  ofiicial  zeal,  but  the 
result  of  an  abiding  sentiment^  and  a  strong  conviction  that  to  the 
efficient  and  satisfactory  administration  of  justice,  not  even  the  purity 
of  the  Bench  is  more  requisite  than  the  integrity  and  indepeudenoe 
of  the  Bar." 

Consequent  on  Mr  Inglis'  elevation,  the  duties  of  Lord  Advocati 
devolve  on  Mr  Baillie,  a  gentleman  better  known  in  the  professioB 
(in  which  he  is  much  esteemed)  than  out  of  it.  It  is  doubtM 
whether  he  will  ever  be  required  in  Parliament.  Mr  David  Mun^ 
has  become  Solicitor- General — another  highly  popular  appointineuti 
and  in  his  room  Mr  £.  S.  Gordon,  the  senior  Advocate-Depute,  ^ 
appointed  Sheriff  of  Perth. 

The  Accountant  in  Bankruptcy's  Report. — The  Accountant  id 
Bankruptcy,  appointed  under  the  recent  Bankruptcy  (Scotland* 
Act,  has  reported  to  the  Court  the  results  of  the  operation  of  th^ 
Act  during  the  first  year  of  its  existence,  being  the  year  ending  oU 
October  1857.  The  report  itself  is  very  elaborate  and  somewhal 
voluminous,  as  it  contains  full  statistics,  so  far  as  possible,  of  all  the 
sequestrations  awarded  under  the  Act.  There  are  three  very  inn 
portant  results  established  pretty  decisively  by  these  statistics  :---(i' 
The  general  preference  of  the  Sheriff  Courts  to  the  Court  of  Session 
as  the  forum  for  sequestration ;  (2.)  the  readiness  of  creditors  to 
settle  with  bankrupts  by  composition ;  and  (3.)  that  the  expense  of 
sequestration  in  Scotland,  during  the  year,  has  been  about  12  p^^ 
cent. 

I.  There  were  432  sequestrations  awarded  in  all, — 107  by  the 
Court  of  Session,  and  326  by  sheriffs ;  so  that,  as  near  as  may  be, 
three-fourths  of  the  sequestrations  were  awarded  in  the  Sheriff  Coar^ 
designed  in  English  phrase  "  the  Local  Court,"  as  distinct  from  tb« 
Court  of  Session  or  «  Central  Court."  188  of  these  325  ^ere 
awarded  in  the  Sheriff  Court  of  Lanarkshire.   This  decided  preference 
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of  the  Sheriff  Court  to  the  Court  of  Session  vindicates  the  policy  of 
extending  jurisdiction  in  sequestrations  to  the  Sheriff  Court ;  it  being 
found  to  be  much  less  expensive,  besides  relieving  the  Junior  Lord 
Ordinary  of  a  great  deal  of  work  which  can  be  as  well  performed 
elsewhere. 

II.  It  appears  that  during  the  past  vear  there  have  been  97  se- 
({uestrations  closed  by  composition.  Of  course  that  number  is  of 
little  or  no  value  in  estimating  the  probability  of  the  number  that 
will  be  closed  in  the  same  way  next  year,  as  the  number  of  seques- 
trations are  too  few  to  found  on  them  any  theory  of  probability  as 
to  what  may  happen  in  a  course  of  arrangements  which  depend  so 
much  upon  the  various  accidents  of  trade,  and  convenience,  and 
caprice.  But  one  result  is  noticeable,  and  that  is,  that  the  average 
cost  of  winding  up  in  these  97  sequestrations  was  L.88,  2s.,  which, 
for  a  considerable  estate,  is  no  doubt  a  smaller  sum  than  the  more 
regular  method  of  distribution  by  a  trustee  would  cost. 

III.  The  cost  by  that  method  is  about  12  per  cent,  on  the  gross 
receipts,  and  the  items  of  it  are  made  up  as  follows  : — Allowance  to 
bankrupts,  ^  per  cent. ;  trustee's  commission,  4f ;  law  expenses,  3^ ; 
ordinary  miscellaneous  charges,  3f .  From  these  we  take  leave  to 
strike  the  bankrupt's  allowance  to  modify  the  law  expenses  to  2  per 
cent.,  and  the  miscellaneous  charges  to  about  the  same  rate,  and 
arrive  at  the  possible  and  extremely  probable  expense  as  about  9  per 
cent  The  trustee's  commission  of  about  5  per  cent.,  and  the  ex- 
pense of  obtaining  sequestration.  Gazette  publications,  circular  let- 
ters, and  expenses  of  that  class,  are  all  that  are  absolutely  indis- 
pensable ;  and  we  have  little  doubt  that  the  rate  of  8  per  cent.,  which 
^as  stated  at  the  late  Birmingham  Conference  as  the  cost  of  Scot- 
tish sequestrations,  though  a  Tittle  under,  is  not  really  far  from  the 
roark.  No  doubt,  it  is  always  perfectly  easy  for  an  ingenious  trus- 
ty assisted  by  ingenious  legal  advice,  to  expend  half  the  bankrupt 
^tate  upon  litigation.  But  this  unreasonable  expense  is  not  abso- 
lutely necessary  in  Scotland  as  in  England,  where  the  expense  of 
dividing  bankrupt  estates  varies  from  a  naif  to  a  fourth  of  their  value, 
and  cannot  by  any  ingenuity,  legal  or  mercantile,  be  diminished  in 
the  existing  state  of  the  law. 

We  need  not  descant  upon  the  excellence  of  our  present  bank- 
ruptcy laws ;  but  we  beg  leave,  in  all  friendliness  and  humility,  to 
i^ommend  them  strongly  (if  it  be  necessary  so  to  do)  to  the  atten- 
tion of  all  English  law  reformers,  as  well  as  this  roost  elaborate  and 
thorough  report  on  their  operation.  Verily,  their  benefits  might  be 
stretched  to  another  sort  of  persons  than  their  late  famous  patron, 
Mr  John  Edward  Stephens  of  Gothic  Lodge,  Twickenham. 

TTie  Legitimacy  Declaration  Bill, — The  independence  of  the  laws 
and  courts  of  this  country  was  never  more  seriously  imperilled  than 
"}'  a  bill  which  has  just  passed  through  the  House  of  Commons 
^»nder  the  above  title.     1  he  object  of  the  measure  is  to  give  the 
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New  Court  for  Divorce  and  Matrimonial  Causes  the  same  jnrisdic- 
tion,  in  questions  of  status,  as  the  Scotch  courts  have  enjoyed  for 
centuries.  To  this  no  exception  could  be  taken.  The  introdnctioQ 
into  England  of  a  form  of  action  which  has  been  a  familiar  part  of 
our  practice  since  the  Reformation,  would  be  an  improvement  which 
no  class  would  more  gladly  see  effected  than  the  lawyers  of  the 
country  whence  it  has  been  borrowed.  But  with  a  cool  audacity, 
the  framer  of  the  bill  went  a  great  deal  further.  The  terms  of  the 
first  section,  as  it  originally  stood,  will  show  the  length  to  which 
some  English  lawyers,  in  dealing  with  this  country,  are  prepared  to 
go.    In  the  most  sweeping  terms,  it  provided : — 

''  Any  natural-born  subject  of  the  Queen,  or  an;jr  person  whoee  right  to  be 
deemed  a  natural-bom  subject,  depends  wholly  or  in  part  on  his  legitimacy  or 
on  the  validity  of  a  marriage,  may  apply  by  petition  to  the  Court  for  DiTorce 
and  Matrimonial  Oauses,  praving  the  Court  for  a  decree,  declaring  that  the 
petitioner  is  the  legitimate  child  of  his  parents,  and  that  the  mamage  of  his 
father  and  mother,  or  of  his  grandfather  and  grandmother,  was  a  v^d  mar- 
riage,  or  for  a  decree  declaring  either  of  the  matters  aforesaid ;  and  anv  such 
subject  may  in  like  manner  apply  to  such  Court  for  a  decree  declaring  that  his 
marriage  was  or  is  a  valid  marriage,  and  such  Court  shall  have  jurtsdicdcm  ta 
hear  and  determine  such  application,  and  to  make  such  decree  declaratory  of 
the  legitimacy  of  the  petitioner,  or  of  the  validity  or  invalidity  of  such  mar* 
riage  as  to  the  Court  may  seem  just.** 

By  this  clause,  ^^  any  natural-bom  subject  of  the  Queen,"  that  k 
to  say,  any  person  in  any  part  of  the  British  dominions,  would  have 
been  subject  to  this  English  Court.  A  Scotch  pursuer  would  be 
permitted,  and  a  Scotch  defender  would  be  compelled,  to  appear  io 
a  court  in  London  for  the  vindication  of  rights  already  provided 
for  by  the  existing  tribunals  of  the  country.  This  clause  has,  how- 
ever, been  considerably  modified  in  committee.  It  now  runs,— 
^'  Any  natural-bom  subject  of  the  Queen,  etc.,  being  domiciled  in 
England^  or  claiming  any  real  or  personal  estate  situate  in  JEngland 
or  Ireland/*  This  will  confine  the  operation  of  the  measure  to  more 
legitimate  limits,  but  the  generality  of  the  terms  will  raise  some 
serious  questions  of  jurisdiction ;  and  if  the  Act  is  not  meant  to 
extend  to  Scotland,  as  the  framers  affirm,  it  would  have  been  venr 
desirable  to  have  said  so  in  express  words.  A  clause  has  been  in- 
troduced into  the  bill  in  committee  to  the  following  efiect : — 

''  8.  Any  person  domiciled  in  Scotland,  or  claiming  any  heritahle  or  more- 
ahle  property  situate  in  Scotland,  may  raise  and  insbt  in  an  action  of  declan- 
tor  before  the  Court  of  Session,  for  the  purpose  of  having  it  found  and  declared 
that  he  is  entitled  to  be  deemed  a  natural-bom  subject  of  Her  Majesty,  and  the 
said  Court  shall  have  jurisdiction  to  hear  and  determine  such  action  of  declart- 
tor,  in  the  same  manner  and  to  the  same  effect  as  they  have  jurisdiction  in  dt- 
clarators  of  legitimacy  and  bastardy." 

This  clause  was  carried  in  committee  by  a  majority  of  148  to  14< 
the  Attorney-General  stating  that  it  was  in  the  shape  in  which  be 
had  received  it  from  the  Lord  Advocate.  It  is  a  merely  namioal 
extension  of  the  existing  powers  of  the  Scotch  courts,  and  seems, 
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^erefore^  to  be  superfluoas.  It  may,  however^  assist  in  the  inter- 
retatioo  of  questions  which  will  occur  as  to  the  sphere  and  opera- 
on  of  the  measure. 

A  greater  shock  to  one's  sense  of  legal  propriety  can  scarcely  be 
[naginedy  than  a  proposal  by  the  framer  of  the  bill  to  make  its  operar 
ion  retrospective.     The  section  was  in  the  following  terms : — 

"  Xo  application  under  this  Act  shall  be  refused  upon  the  ground  that  the 
atter  or  right  sought  to  be  thereby  established  may  have  been  adjudicated 
wn  or  decided,  either  expressly  or  by  implication,  previously  to  the  passing 
this  Act,  but  no  sentence  or  decree  of  the  Court  shall  alter  or  affect  any 
fhts  or  interests  in  any  real  or  personal  estate  which  have  already  been  ad- 
di(»ted  upon  by  any  Court  of  competent  jurisdiction.*' 

The  Act  woald  thus  have  enabled  any  person  to  open  np  all  the 
eat  questions  which  have  been  decided  by  the  Court  of  Session 
I  the  law  of  marriage  for  the  last  century.  After  the  rights  of 
uties  had  been  fully  litigated  and  conclnsi  vely  settled,  the  unsuccess- 
I  party  or  his  descendants  might  begin  de  novo — ^with  the  additional 
ivilege  of  having  the  matter  decided  by  a  foreign  tribunal.  The 
•ecious  pretext  on  which  it  was  put  forward  was,  that  by  the  civil 
w  no  decision  relating  to  status  ever  could  be  final.  Inter  alioy 
e  would  have  had  Sneddon  v.  Patrick  all  over  again.  Happily 
^  preposterous  absurdity  of  the  proposition  was  too  apparent,  and, 
scordingly,  it  was  withdrawn  in  committee  by  those  in  charge  of 
Jebill. 

The  New  Statutes. — The  Titles  to  Land  Bill  is  now  law.  It  is  to 
i  extended  next  year  to  property  held  by  burgage  tenure.  It  appears 
*  have  had  an  easy  progress  in  both  Houses  of  Parliament — the 
te  of  the  measure  having  been  very  properly  left  to  the  deter- 
ination  of  the  law  bodies  in  Scotland.  The  Confirmation  to 
xecators  Bill  will  emerge  from  the  House  of  Lords  in  much 
|e  same  form  as  it  was  introduced  in  the  House  of  Commons, 
oe  principal  change  will  be  the  adoption  of  a  suggestion  made 
r  the  Committee  of  the  Faculty  of  Advocates,  to  remove  the 
ption  given  to  executors,  to  be  confirmed  either  by  the  com- 
iissary  of  the  county  of  the  deceased's  domicile  or  the  commis- 
^fy  of  Edinburgh.  The  creation  of  the  Coramissariot  of  Edin- 
^gh  into  a  commune  forum  was,  in  the  first  ulace,  unwise — 
ccause  confirmation  should  always  proceed  in  tliat  part  of  the 
ountry  where  the  deceased  was  personally  known.  Further,  were 
^yo  courts  made  competent,  there  might  arise  a  conflict  of  juris- 
^ction.  Secondly,  it  was  an  unnecessary  and  uncalled-for  inno- 
^tion  on  the  existing  state  of  matters.  In  former  times,  no  doubt, 
l^e  Commissariot  ot  Edinburgh  did  exercise  an  extensive  jurisdic- 
jon,  both  primary  and  by  review.  It  included  Edinburgh,  Had- 
^i^gtou,  Linlithgow,  Peebles,  and  (in  part)  Stiriing.  When  the 
^0  counties  last  named  emerged  into  independence  does  not 
■xactly  appear ;  but  it  was  not  until  the  year  1830  that,  by  an 
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Act  of  the  Legislature  (11  Geo.  IV.  and  1  Gal.  IV.  c.  69,  sec  30), 
the  others,  like  the  other  counties  of  Scotland,  were  declared  each  by 
itself  to  constitute  a  Commissariot.  By  sec.  31  of  the  same  statute 
it  was  enacted,  '^  that  the  Commissary  Court  of  Edinburgh  sball 
possess  and  exercise  the  same,  and  no  other,  jurisdiction  in  the 
sheriffdom  of  Edinburgh,  than  that  possessed  and  exercised  by 
sheriffs,  being  commissaries,  in  other  sheriffdoms  of  Scotland; 
and  that  any  jurisdiction  of  a  more  extensive  nature,  heretofore 
possessed  or  exercised  by  the  Commissary  Court  of  Edinburgh, 
shall  entirely  cease,  save  and   except  such   as   may   regard  the 

Granting  of  confirmation  of  testaments  of  persons  dying  furth  of 
cotland,  having  personal  property  in  Scotland,  which  jurisdic- 
tion is  hereby  reservecl  to  the  Court."  We  are  not  aware  that  any 
inconvenience  has  arisen  from  this  enactment.  It  seems  a  fair 
settlement  of  the  matter  of  jurisdiction,  and  of  the  privil^es  of 
town  and  country  practitioners ;  and  in  the  absence  of  any  reason 
for  the  change,  we  cannot  but  concur  in  the  propriety  of  the  amend- 
ment which  has  been  adopted. 

The  Registrar  of  Sasinee. — This  vexed  question  is  at  an  en^ 
the  House  of  Commons  having  agreed  to  give  Mr  Brodie  his  salaij. 
In  Committee  of  Supply  the  resolution  was  adopted : — 

"  That,  in  addition  to  the  sam  of  L.14,118»  already  granted  to  her  MaJ4 
to  defray  the  salaries  and  expenses  of  the  several  offices  in  her  Majesty 
General  Register  House,  Edinburgh,  to  the  Slst  day  of  March  1859,  the  sam'( 
L.IOOO  be  granted  to  defray  the  eolary  of  the  Keeper  of  the  General  and  P)uft<| 
Gular  Registers  of  Sasines,  making  together  the  sum  of  L.15,118." 

It  is  in  vain  to  dispute  that,  when  a  vacancy  occurred  in  1857, 
the  two   offices  of  principal   registrar  and  assistant  should  haw 
been  consolidated.     The  principle  of  paying  two  persons  to  do  one 
man's  work  can  no  longer  be  maintained,  and  Tarliament  does 
not  seem  disposed  to  lend  it  any  countenance.     If  the  sinecure  offics 
had  been  abolished,  and  the  salary  of  the  deputy  raised  to  Lf.ICX^j 
a  saving  of  L.500  a-year  would  have  been  enected.    Now,  howeveit 
that  Mr  Brodie  is  confirmed  in  his  appointment,  we  hope  to  see  tl 
gentleman  of  his  experience  and  admitted  business  tsQent  doti^j 
something  for  the  money.    If  he  does  his  duty  in  regard  to  the  mt-  \ 
portant  changes  that  are  under  consideration  with  respect  to  oar 
whole  system  of  registration,  the  office  will  certainly  be  no  longer  a 
sinecure. 

New  Acts  of  Sederunt — We  print  with  this  number  two  new 
Acts  of  Sederunt,  which  have  just  been  issued,  and  which  came 
into  operation  on  the  20th  of  last  month.  The  one  provides  for  cer- 
tain additions  to  and  alterations  of  the  existing  Act,  regulating  tlie 
fees  payable  to  agents  conducting  cases  before  the  Court  of  SessJwi. 
The  most  important  amendment  is  the  abolition  of  the  former  pno 
tice  of  allowing  a  small  fee  to  the  agent  at  every  calling  of  a  casein 
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le]  Debate  Roll,  whether  the  debate  proceeded  or  not.    In  room 

this,  a  universal  charge  of  two  guineas  is  now  allowed  to  the 

;entat  the  conclusion  of  every  debate,  in  both  the  Inner  and  Onter 

Louse,  which  is  to  include  all  his  trouble  in  watching  the  callings 

f  the  case  and  attending  the  debate.      In  addition  to  this,  a  fee  of 

3s.  4d.  is  allowed  for  preparing  for  a  hearing,  or  an  advising  in 

le  Inner  House,  or  a  debate  in  the  Outer  House,  where  no  memo- 

al  has  been   prepared.     In  the  Inner  House,  the  agent  is  also 

lowed  a  fee  of  6s.  8d.  for  examining  the  opposite  party's  reclaim- 

^  note  and  appendix,  in  order  to  ascertain  their  accuracy ;  and 

like  fee  for  each  day  on  which  a  case  stands  in  the  rolls,  though 

is  not  called.     Even  in  the  Outer  House,  the  Lord  Ordinary  is 

npowered  to  authorise  the  charge  of  a  larger  fee  for  debate,  where 

lias  been  unusually  prolonged.     These  new  fees  are  liberal,  but 

^t  extravagant,  and  will  prove,  we  doubt  not,  acceptable  to  the 

t)fession.     The  other  Act  has  reference  to  a  new  moae  of  retaining 

ventories  of  processes,  and  regulating  the  hours  of  attendance  ot 

e  Register  House  clerks.      ]rfo  provision  is  made,  however,  for 

hat  is  undoubtedly  a  grievance,  of  which  we  have  heard  several 

pplaints.     We  refer  to  the  very  short  hours  of  attendance  in  the 

il  Chamber.      Why  is  it  that  letters  of  inhibition  against  a  debtor, 

species  of  diligence  which  is  often   worthless   unless   executed 

^ily,  cannot  be  obtained  betwixt  12  o'clock  on  a  Saturday  and 

^clock  on  Monday  afternoon  ? 

for  the  first  time,  advantage  has  been  taken  of  a  remarkable  pro- 
won  in  the  Court  of  Exchequer  Act.  By  sec.  44,  the  right  of 
'c  Court  to  pass  Acts  of  Sederunt  is  transferred  to  the  Lord 
'^sident,  Loni  Advocate,  and  Lord  Ordinary  in  Exchequer 
luses^a  provision  which  is  perhaps  less  necessary  now  than  for- 
^^f^y.  In  virtue  of  this  section,  certain  regulations  have  now  been 
sued,  to  which  the  attention  of  practitioners  is  called. 

^*«  Circuits. — The  following  are  the  arrangements  for  this 
Qtanan  i- 

North — Lords  Justice-Clerk  and  Ivory.— Jntwn^M,  Thursday,  30th  Sep- 
r^'-  ^Aberdeen,  Monday,  4th  October,  at  12  noon.  Perth,  Thursday,  7th 
'^^bet.  John  Millar,  Esq.,  Advocate-Depute.  James  Aitken,  Clerk, 
.  ^ — Lords  Cowan  and  Deas.  /uiwaray,  Thursday,  16th  September.  SWr- 
^  Wednesday,  22d  September.  OUugoWy  Tuesday,  28th  September.  Ro- 
^^  B.  Blackburn,  Esq.,  AdvocaU-Depute.  David  Wyllie,  Clerk. 
nf^jTH.— Lords  Ardmillan  and  Neaves.  Jedburgh,  Thursday,  9th  September. 
btUD    '  '^'i^^lay*  14th  September.    Ayr,  Tuesday,  2l8t  September.    Archi- 

^  ttroun,  Esq.,  Advocate-Depute.    Alexander  Stuart,  Clerk. 
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REVENUE  PROSECUTtONS. 

By  a  recent  very  salutary  statute,  the  Crown  is  compelled  to  come  into  ih 
Court  of  Session  like  any  other  litigant,  and  to  pay  costs  on  failure— «>  far  m 
good.  But  then,  the  general  public  is  absolutely  helpless  in  the  hands  of  the 
Grown  officers  who  administer  a  law  which  is  known  only  to  themselres.  Xo 
doubt,  by  the  Court  of  Exchequer  Act,  there  is  a  certain  defined  ooorse  of 
procedure;  but  wliat  can  be  said  of  proceedings  before  the  Justices  of  P^ee, 
who  are  required  to  administer  a  law  on  ^*  information,"  ^  conviction/'  anil 
**  commitment,*'  entirely  English,  and  in  reference  to  which  Scotch  lawjeis 
are  at  sea  1  Where  is  this  law  to  be  found  ?  Surely  the  time  has  come  for  n- 
ducing  this  important  branch  of  law  to  something  like  order.  As  at  presatt 
administered,  it  might  be  written  in  an  unknown  tongue,  and  the  unhappy 
accused  is  left  entirely  at  the  mercy  of  the  Crown  officer  for  the  time.— Yoan, 
etc. 

One  AaoRnnn). 


AUTHOR  AND  SUBSCRIBER. 

Will  you  give  me  an  opinion  on  the  following  question  ?  Bein^  a  penos 
interested  in  the  sins  of  my  fellow-creatures,  the  section  in  the  Digest  most 
interesting  to  me  is  that  of  ^  Crime."  Of  course,  I  buy  the  Justiciary  Seporti 
and  duly  consult  the  Indices  thereof,  the  quality  of  which  you  may  yoai^ 
decide  upon  when  I  call  vour  attention  to  vol.  i.,  p.  662,  of  Mr  Brown's  R^ 
ports,  where,  under  the  title  "  Holt  Scbiptukes,"  he  gives  me  this  refereoce, 
**  See  Blasphemous  Pdbucations.*'  As  1  (being  bred  in  the  country)  do  oot 
regard  the  sacred  volume  in  this  light,  of  course,  I  lost  all  confidence  in  that 
indices,  and  forthwith  bought  Mr  Macbrair*s  Digest. 

Well, — shaving  paid  my  money,  I  consulted  the  section  **  Crime,"  and  ^ 
instructed  thus : — 

*^  Cbimb.  See  cases  in  crime  from  1840  to  1865  at  the  end  of  the  volnine.' 
Nothing  doubting,  I  proceed  to  the  end  of  the  volume,  and  to  my  astonishmot 
I  get  the  following  note. 

"  Note.  The  article  '  Cbdcb,'  containing  the  cases  from  1840,  will  be  pub- 
lished separately  as  a  supplement." 

The  Digest  was  published  in  1856,  and  1  have  now  waited  patientiy  for  tvo 
years  for  the  promised  supplement, — ^in  vain.  I  now  therefore  apply  to  yon  for 
an  answer  to  the  following  queries : — 1.  Have  I  a  good  action  against  Mr  1^ 
brair  and  his  publisher  conjunctly  and  several! v,  or  sevendly,  and  if  ^ 
against  which  of  them,  for  return  of  the  money  which  I  paid  for  a  book  wbieii 
has  turned  out  to  be  utterly  useless  to  me  1  2.  Or,  in  the  event  of  your  belDg 
of  opinion  that  I  have  no  such  action  for  return  of  the  whole  price,  have  1  < 

food  action  for  the  return  of  the  value  of  the  omitted  section  on  "  crime?"  3. 
n  the  event  of  such  an  action  lying,  as  is  referred  to  in  the  second  query,  i^ 
what  price  would  the  value  be  estimated ; — in  other  words,  for  what  son 

should  I  conclude  for  repetition? — I  am,  etc., 

A  Pbosbcpiob. 

[We  have  always  declined  to  offer  opinions  upon  questions  of  law ;  bnt  «e 
would  rather  advise  our  correspondent  to  try  the  questions  raised  by  hiiD»  were 
it  for  no  other  purpose  than  to  establish  the  value  of  legal  pabUcations,  even 
though  in  manuscript.  If  our  correspondent  concluded  for  repetition  of  s  ^^ 
Wge  sum  as  the  value  of  the  omitted  section,  in  all  probability  the  setion 

luld  be  undefended. — Ed.  J.  J.] 
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CLERKS*  FEES. 

As  all  branches  of  the  profession  are  about  to  suffer  in  their  professional 
emoluments  bj  the  Completion  of  Titles  Act,  I  think  that  it  is  a  proper 
opportunity  for  bringing  forward  the  position  of  advocates'  clerks.  These 
gentlemen  having  been  unaffected  by  all  legislative  changes,  are  now  draw- 
ing fees  out  of  all  proportion  to  the  value  of  their  work  and  the  amounts 
paid  to  their  masters.  The  only  result  of  a  continuance  of  the  present  system 
will  be  a  steady  diminution  of  the  income  of  gentlemen  of  the  bar,  in  conse- 
quence of  the  objection  which  agents  have  to  pay  7s.  6d.  to  clerks,  whom  they 
never  see  till  the  session  is  finished,  for  every  guinea  sent  to  counsel.  The 
arrangement  is  so  utterly  preposterous,  that  1  cannot  conceive  how  the  prac- 
tice has  been  permitted  to  continue ;  and,  through  your  valuable  Journal,  I 
would  draw  the  attention  of  the  profession  generally,  and  the  advocates  in 
particnlar,  to  the  necessity  for  a  reform.  My  notion  is,  that  the  English  sys- 
tem ought  to  be  adopted — viz.,  for  counsel  to  accept  of  half-guinea  fees  for 
motions,  and  their  clerks  to  get  2s.  6d.  for  all  fees  below,  say,  three  guineas.— 
1  am,  etc,  An  Agent. 

Trcstbe — Purchase  by. — The  Court  of  Appeal  has  reversed  the  decision  of 
V.  C.  Kindersley  in  Pooley  v.  Quilter  (noticed  sup.  314),  6  W.  R.  402.  A 
creditor  sold  the  dividends  due  on  his  debt  to  a  person  who  was  formerly  his 
solicitor,  for  his  own  behalf,  and  on  behalf  of  two  other  persons,  one  of  whom 
was  a  creditor's  assignee  in  the  bankruptcy,  and  in  partnership  with  the 
accountant  on  the  bankruptcy.  On  a  suit  by  the  creditor  the  sale  was  set 
aside  ;  and  the  system  of  assignees  purchasing  the  debts  of  creditors  strongly 
diaapproved  of. 
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Susp, — William  Maolean  and  Others.    Eesp, — ^Andrew  Moodt. — 

June  23. 

Ewelmive  Privilege — Copyright — Shipping  Intelligence — Title  to  Sue, 

William  Maclean  and  Others,  describing  themselves  as  Directors  of,  and  sub- 
Kribers  to  the  Customs  Annuity  and  Benevolent  Fund,  established  under  Act 
of  Parliament,  and  publishers  of  the  ''  Clyde  Bill  of  Entry  and  Shipping  List," 
applied  for  interdict  to  prevent  Andrew  Moody  publishing  in  the  **  Glasgow 
Mercantile  Advertiser,"  of  which  he  is  proprietor,  information  published  by 
the  complainers,  and  which  they  claimed  the  exclusive  right  to  publish.  They 
set  forth,  that  in  1817  the  Directors  of  the  Customs  Fund  established  ''The 
Clyde  Bill  of  Entry,"  and  in  1841,  they  obtained  permission  from  the  Treasury 
*'  to  have  access  to  the  official  books,  papers,  and  records  at  Glasgow,  in  which 
the  information  is  kept,** — ^'  for  the  publication  of  a  commercial  and  shipping 
list,"  **  and  to  extract  or  copy  such  information  as  may  be  required.'*  The 
"  Bill  of  Entry,**  they  further  alleged,  contained  the  fullest  and  most  authentic 
information  relating  to  the  different  vessels  and  their  cargoes  at  the  several 
ports  of  Glasgow,  Greenock,  Port-Glasgow,  and  Grangemouth ;  the  quantities 
And  kinds  of  goods  imported ;  the  quantities  and  kinds  taken  from  the  ship 
<iuty  free  and  duty  paid ;  the  quantities  and  kinds  taken  from  the  warehouse 
duty  piud ;  the  quantities  and  kinds  warehoused,  and  the  quantities  and  kinds 
exported;  besides  a  variety  of  shipping  intelligence.    All  this  information,  thav 
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said,  was  collected  from  the  official  records  and  documeDts  in  the  custom- 
houses at  these  ports,  and  from  no  other  sources  whatever,  aod  coispiled  and 
arranged  by  them  for  publication,  and  published  at  an  expense  so  great  as  to 
exhaust  the  proceeds  of  the  sale.     The  work  of  compiling  and  digesting  the 
information,  they  further  said,  was  one  of  great  labour  and  time ;  and  they, 
the  suspenders,  **  only  got  the  materials  from  the  custom  books,  out  of  which 
they   make  their  digests,  classification,  and  calculations."    They  therefore 
pleaded  that  their  sole  control  over  the  customs  books  for  the  purpose  of  ob- 
taining the  information  in  question,  gave  them  the  exclusive  privilege  of  pQl>- 
lishingit;  and  the  ''Clyde  Hill  of  Entry"  being  entered  at  SUtioners'M 
pursuant  to  the  Act  5  and  6  Vict,  cap.  45,  they  were  entitled  to  interdict  u 
oraved.    BepIied^The  Act  5  and  6  Vict,  is  for  the  protection  of  copyright. 
It  does  not  apply  to  the  "  Clyde  Bill  of  Entrv,'*  which  publication  is  not  the 
composition  ox  the  complainers,  and  therefore  does  not  fall  within  the  operation 
of  the  statute.    Further,  the  title  of  the  complainers  is  defective.    They  are 
registered  not  as  Directors  of  the  Customs  Fund,  but  as  individuals;  nor  is  it 
alleged  that  they  paid  for  the  articles  in  the  publication,  in  regard  to  the 
authorship  of  which  they  claim  a  copyright.    It  was  denied  that  they  were 
Directors,  or  entitled  to  hold  the  copyright  in  question,  or  sue  on  behalf  of  the 
Customs  Fund.     Held — ^That  the  question  was  one  of  copyright  under  the 
statutes,  and  treating  it  as  such,  the  entry  in  the  register  was  prima  faae  i^^; 
dence  that  the  complainers  were  proprietors,  and  entitled  them  to  insist  in  this 
suspension.;  therefore  to  that  extent  the  respondent's  objections  repelled,  m 
issues  appointed  to  be  given  in  by  the  complainers ;  and  the  respondent  also 
allowed  to  give  in  issues  if  so  advised. 

Andrew  Rdtheboleit  v.  William  Herbert. — June  23. 

Obligation — Borrowing  of  Writs, 

Andrew  Rutherglen,  accountant  in  Glasgow,  borrowed  in  October  1857  fw" 
William  Herbert,  writer  in  Rothesay,  a  receipt  and  discharge  by  Peter  M'Ewia 
in  favour  of  Mr  John  Bell,  "  to  be  returned  on  demand."  When  applied  t« 
for  the  discharge,  Rutherglen  refused  to  return  it,  on  the  ground  that  Bell,  is 
whose  favour  the  document  was  granted,  and  to  whom  it  belonged,  had  ex* 
pressly  instructed  him  to  retain  it.  Herbert  applied  to  the  sheriff  to  compd 
delivery.  Rutherglen  produced  a  correspondence  which  verified  his  statemeBl 
The  sheriff  held,  that  the  defender  having  borrowed  the  discharge  on  an  obli- 
gation to  return  it,  was  not  entitled  to  retain  it  on  any  pretence  whatmr. 
The  defender  advocated  and  pleaded,  that  the  respondent  had  no  right, » 
against  its  owner,  over  the  document  in  question.  Even  if  now  ordered  to  ^ 
returned,  the  owner  would  immediately  demand  it  from  the  respondent,  ^^^ 
had  therefore  no  interest  to  insist  on  having  it  restored  to  him.  This  cBse 
clearly  came  within  the  rule  firustra  petis  qw>d  mox  resiiturus  es.  H«2d— That 
the  obligation  to  return  on  demand  was  clear,  and  it  would  be  dangerons  to 
allow  any  subsequent  proceedings  to  defeat  the  obligation.  When  practitioners 
borrowed  papers  from  each  other  in  this  way,  their  first  duty  was  to  restore 
them. 

The  AccoitNTANT  of  Cocbt  9.  Gboroe  Baird  (Tutor^at-law  to  Misses  Baird)-- 

June  29. 
Tutor-{ti'law — Liabili^for  d^tdation  of  unrealised  Bank  Stock. 
Mr  Douglas  Baird,  one  of  the  partners  of  William  Baird  and  Co.,  died  intes- 
tate on  the  7th  of  December  1854,  leaving  a  widow  and  two  daughters,  bo^ 
in  pupillarity.  Their  uncle^  Mr  Qeoige  fiiird,  was  served  tutor-at-law  to  v» 
pupils  in  January  1856.  Mr  Douglas  Baird  was  at  his  death  possessed  of  ^*^ 
estate  of  Closeburn  and  other  heritable  estates,  and  also  of  lai^ge  personal  etfec^ 
invested  chiefly  in  numerous  trading  and  other  companies,  of  which  he  heM 
shares,  or  was  a  partner.  The  tutor  entered  at  once  on  the  duties  of  his  ofio^ 
The  interests  of  the  pupils  in  these  trading  concerns  were  brought  toaa<'f^ 
and  were  ascertained  to  be  worth  upwards  of  L.  160,000.    In  1855,lMr  Biu*' 
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tndered,  in  terms  of  the  Papils  Protection  Act,  an  inventory  of  the  e^tfttee  of; 
te  pupils,  both  heritable  and  moveable,  including  in  the  latter  L.25,564)  aa  the 
-ice  of  332  shares  of  the  Western  Bank,  at  L.77  per  ihare,  and  amounting  in 
I  to  L.224,864,  Is.  5d.  His  first  accounts  were  lodged  on  dOth  April  1856. 
b^se  showed  that  about  L.84,000  had  been  realised  from  the  private  companies, 
oil  inrested  on  heritable  security.  On  16th  June  1857,  the  accountant  issued 
dnh  report  on  the  accounts,  in  which  he  drew  the  tutor's  attention  to  the 
opriety  of  realising  the  share  property.  The  tutor  in  answer  stated,  that 
lining  made  great  progress  in  realising  the  funds  from  the  private  companies, 
would  proceed  with  the  necessary  discretion  to  realise  the  funds  invested  in 
e  public  companies.  The  accountant,  on  15th  July  1857*  issued  his  final 
port ;  and  on  4th  December  1857,  he  issued  the  folio wino^  requisition : — '*  In 
jp^ct  the  tutor  has  since  8th  February  1855  continued  to  retain  the  332 
ires  in  the  Western  Bank  of  Scotland,  wliich  belonged  to  the  father  of  the 
pils,  though  warned  by  the  accountant  that  it  was  his  duty  to  realise  them  ; 
d  in  respect,  farther,  that  the  said  Western  Bank  has  been  compelled  to  sus- 
nd  business,  and  it  is  believed  that  great  loss  will  occur  to  the  shareholders : 
points  Mr  George  Baird,  the  said  tutor ^at-law,  to  consign  in  bank,  within  one 
[>nth,  the  sum  of  L.25,564,  being  the  value  of  the  said  shares  as  stated  in  the 
ventory  of  the  estate  lodged  by  the  tutor,  reserving  such  further  liability  on 
e  part  of  the  tutor,  for  loss  beyond  the  value  of  the  said  shares,  as  may  arise 
the  pupils  from  being  continued  as  partners  in  said  bank.** 
The  tutor  lodged  a  note  of  objections  to  this  requisition.  He  contended,  tluit 
iring  found  sufficient  caution,  the  requisition  was  unwarranted.  His  actings 
i^becn  all  along  judicious.  He  had  disobeyed  no  order  to  realise.  At  most,  he 
n  only  got  a  **  wamin?"  to  realise,  and  he  had  acted  upon  it  in  regard  to  his 
«ris'  affairs  as  he  would  have  done  in  regard  to  his ;  and  no  greater  diligence 
^  be  exacted  from  an  unpaid  administrator.  In  June  1857,  the  bank  stock 
M  actually  risen  in  value.  He  himself  was  interested  in  the  bank ;  and  had  he 
'sny  of  his  family,  who  were  well  known  throughout  the  country  to  be  largely 
^gaged  in  mercantile  transactions,  thrown  so  large  a  number  of  shares  on  the 
*rket  at  once,  a  great  fall  in  value  would  have  immediately  ensued.  He  was 
Jt  liable  for  anything  short  of  culpa  lata  (Pupils  Protection  Act,  sec.  6, 19,  20 ; 
"omson.  10th  February  1838, 16  S.  560 ;  Buxton,  1  Mylne  and  Craig,  80). 
'r*— That  the  ahares  were  depreciated  in  value  by  no  act  of  the  tutor.  The 
^^«  ground  of  the  demand  for  consignation  was,  that  he  had  delayed  to  realise. 
WW  that  might  ultimately  affect  the  question  of  liability,  was  not  now  before 
^  Ciourt.  The  question  of  ultimate  liability  must  be  raised  otherwise,  and 
^^^"^i'lcd  on  other  grounds.  But  the  tutory  was  still  subsisting,  and  the 
■itor  and  his  cautioners  were  amply  responsible  to  meet  any  claim  which  might 
*^«  '  ^  °^*^®  against  them  in  regard  to  this  matter.  There  was  therefore 
'^sufficient  reason  for  ordering  the  tutor  to  consign  out  of  his  own  funds  the 
«^ount  of  the  depreciation  in  value,  be  it  the  entire  value  or  half  the  value. 

Lord  Lovat  and  Otbkrs  v,  Fraskr. — June  30. 

ProceM — Reclaiming  Note — Comp€te9i4^, 

>Q  i(!u^  cftse,  a  reclaiming  note,  dated  10th  December  1855,  was  disposed  of 

)rd        ^^cwnber  1857  by  an  interlocutor  remitting  the  case  to  the  Lord 

^mary  to  take  proof.     The  Lord  Ordinary  disposed  of  the  case  by  an  inter- 

^|!r^r).  ^ftted  8th  June  1858,  against  which  a  reclaiming  note  was  presented 

Lor  1  r    '**^*^'^^®  • — **  For  record,  etc.,  reference  is  made  to  reclaiming  note  for 

V  '^  ^^at,  etc.,  boxed  10th  December  1855  ;  to  appendix  A,  boxed  27th 

SeT"^       1857  ;  and  to  print  of  document  B,  herewith  boxed."    The  Act  of 

jgl^"tof  24th  December  1838  declares,  that  the  regulation  of  the  A.  S.  11th 

H&v  *  *®®'  ^^»  providing  that  where  proceedings  oi;  documents  in  a  cause 

H^\  ^^1^  ^^^  printed  and  boxed,  it  shall  not  be  necessary  to  box  the  same 

iU  d"     •'^.  ^^^  *  reclaiming  note,  but  only  to  refer  to  such  former  paper  by 

^^/^'^ption  and  date,  "  shall  be  held  to  apply  only  to  proceedings  or  docu- 

^  '^oich  have  been  boxed  within  two  years  previous  to  the  date  at  which 
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they  sball  be  again  referred  to ;  after  which  printed  copies  of  the  fonner  pro- 
ceedings shall  be  boxed,  or  furnished  to  the  judges  of  the  Inner  House,  Won 
which  the  cause  may  again  be  brought."  Greeted  therefore,  that  this  lecUim- 
ing  note  was  incompetent.  More  than  two  years  having  elapsed  since  the  d&te 
of  the  previous  reclaiming  note,  the  record  ought  to  have  been  boxed  along 
with  it  rrhomson  v.  Forbes,  21st  May  1847,  9  Sess.  Cases,  106).— O^Vcrum  re- 
peUed.  Observed  that  the  reference  in  this  reclaiming  note  to  the  appendix  boxed 
m  November,  and  to  the  record,  was  sufficient  to  import  into  it  all  the  docu- 
ments necessary  to  make  it  competent.  The  recent  date  at  which  the  case  was 
before  the  Court  was  also  a  specialty  in  favour  of  the  competency  of  the  note. 

Lord  Blantybe  v.  Alexander  Dunit. — July  1. 

Superior  and  Vassal — Untaxed  Entry — Lease — Landlord  and  Tenant— 

Confusio, 
Lord  Blantvre  is  the  superior  of  the  lands  of  Easter  Milton  of  Dnntocher  and 
teinds  thereof  The  dominium  utile  of  these  lands  and  teinds,  excepting  those 
called  Cowbriggan,  was  feued  out  at  an  early  period  by  a  predecessor  of  Ud 
Blantyre,  and  came  to  be  vested  in  Sir  Charles  Edmonstone  of  Duntreath,  as 
the  vassal.  In  the  feu-right  the  entry  of  singular  successors  is  untaxed.  The 
proprietors  of  the  lands  in  the  feu-right  let  a  portion  of  them,  called  the  Wheat 
Croft  of  Easter  Milton,  for  300  years,  from  Martinmas  1770,  at  a  yearly  rent 
of  L.6  sterling,  and  another  part  of  the  lands,  called  Upper  Milton  and  Hardgate) 
for  361  years,  from  Martinmas  1776,  at  a  yearly  rent  of  L.14  sterling.  In  the 
years  1813  and  1820,  the  late  William  Dunn,  merchant  in  Glasgow,  acquired 
right  to  the  tenants*  interests  in  these  long  leases  by  separate  assij^natioaS) 
taKen  in  favour  of  himself,  and  his  heirs  and  assignees  whomsoever. '  At  a  judi- 
cial sale  of  Sir  Charles  Edmonstone's  lands,  the  said  William  Dunn  porcbased 
the  dominium  utile  of  the  lands  of  Easter  Milton  of  Duntocher  and  teinds  there- 
of, except  Cowbriggan  ;  and  by  a  decree  of  sale,  dated  7th  February  1823,  the 
Court  sold  and  adjudged  the  lands  and  teinds  to  belong  to  William  Dunn,  his 
heirs  and  assignees  whomsoever.  William  Dunn  possessed  the  dominium  vii^ 
of  the  lands  and  teinds  under  the  decree  of  sale  until  his  death,  on  13th  March 
1849  ;  and  having  died  without  issue,  he  is  now  represented  by  the  defender, 
his  only  surviving  brother-german,  who  was  served  heir  in  general  to  him  in 
December  1861.  The  defender  having  applied  for  an  entry,  Lord  Blantyrp, 
as  superior,  granted  a  charter  of  sale  in  his  favour  on  the  11th  March  l^^-j 
under  which  the  defender  was  infeft  in  the  dotninium  tUile  of  the  lands  m 
teinds.  The  parties  having  differed  as  to  the  amount  of  composition,  it  ^ 
agreed,  when  the  charter  was  granted,  that  the  pursuer*s  claim  for  composition 
and  the  defender's  objections  thereto  should  remain  as  entire  as  if  the  defender 
were  still  unentered,  and  that  the  question  should  be  determined  as  if  the 
'charter  were  to  be  delivered  and  the  composition  paid  unico  contextv^  Lojd 
•  Blantyre  now  brought  this  action  to  enforce  payment  of  his  claim,  fl^ 
pleaded,  that  the  composition  due  to  him  by  the  defender  as  a  singular  snccesst>r 
was  the  present  actual  yearly  rent  or  value  of  the  lands — about  L.250— Bulject 
to  the  usual  legal  deductions,  and  without  regard  to  the  long  leases^  which,  h^ 
maintained,  were  extinguished  in  the  person  of  the  late  Mr  Dunn,  who,  br 
acquiring  them,  did  not  thereby  become  his  own  tenant,  but  had  thercafler— 
as  well  as  the  defender — exercised  every  right  affecting  the  lands  in  the  same 
manner  and  to  the  same  effect  as  if  the  leases  had  never  existed.  The  de- 
fender pleaded,  that  he  was  only  liable  to  pay  the  rents  in  the  long  le*^^ 
far  as  regards  the  subjects  embraced  by  them,  being  about  L.20.  iBTiftf— That 
when  the  defender  applied  for  and  obtained  an  entry  in  1852,  the  long  leasei 
were  not  subsisting  burdens  or  limitations  on  his  right  and  title  as  propnetY 
in  fee-simple ;  and  t^iat,  as  the  entry  of  singular  successors  was  not  taxed. 
Lord  Blantyre,  as  superior,  was  entitled  to  a  year's  rent  of  the  subjects,  ^the 
same  were  let,  or  might  be  let,  at  the  time  of  the  entry,  under  the  usual  deduc- 
tions, and  that  the  composition  must  therefore  be  fixed,  not  according  ^^ 
— ""^  stipulated  in  the  leases,  but  according  to  the  actual  value  in  1852.    Tn« 
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Goorthad  some  heBitation  in  holding  that  the  leases  had  been  extingnished 
coR/u#N>fi«  /  but  eren  supposing  confusion  were  held  to  operate  as  only  a  tem- 
porary suspension  of  them,  while  the  two  characters  of  landlord  and  tenant, 
or  the  debit  and  credit,  were  united  in  the  same  person,  this  would  not  avail 
the  defender's  argument.  According  to  his  own  showing,  he  was  both  land- 
lord and  tenant  when  he  obtained  his  entry  from  the  superior  in  March  1852, 
so  that,  supposing  there  was  only  a  temporary  suspension  of  the  operation  of 
the  leases  when  the  two  characters  were  united  in  the  defender,  it  followed 
that  the  leases  could  not  be  founded  on  as  fixing  the  rents  in  this  question, 
which  must  be  regulated  by  the  state  of  mattera  at  the  date  of  the  entry. 

Georob  Birnib  and  Others  (Thom's  Trustees)  v.  Cattanaoh.— Ju^y  2. 

Succession—  Clause — Construction — Vesting, 

The  late  Mai^aret  Thorn,  residing  in  Aberdeen,  by  last  will  and  testament 
appointed  certain  parties  to  be  her  executors,  and  she  instructed  them,  by  the 
second  purpose  of  her  will,  to  invest  on  heritable  security  the  residue  of  her 
moTeable  and  personal  estate,  and  out  of  the  interest  thereof  to  pay  her  niece 
Elizabeth  Thorn  an  annuity  of  L.25  sterling,  and  the  remainder  to  Mrs  Janet 
Middleton  or  Tbom,  relict  of  John  Thorn,  the  nephew  of  the  testatrix,  for  her 
maintenance  and  the  education  of  her  children,  John,  Janet,  and  William  Thom, 
until  the  youngest  of  them  should  attain  the  age  of  twenty-one  years  complete. 
After  that  event  she  directed  her  executors,  by  the  third  purpose  of  her  settle- 
ment, to  pay  over  to  the  children,  share  and  share  alike,  one  half  of  the  whole 
residue — except  the  stock  of  the  annuity  to  Elizabeth  Thom — and  to  pay  to 
Mri  Janet  Middleton  or  Thom,  their  mother,  the  interest  of  the  other  half. 
After  the  death  of  Mrs  Thom  and  of  the  niece  Elizabeth  Thom,  the  fourth 
pnrpose  directed, — the  youngest  of  the  children  having  attained  the  age  of  twenty- 
one  years  complete, — that  the  executors  should  divide  the  free  remainder  of  the 
personal  estate  of  the  testatrix  among  John,  Janet,  and  William  Thom,  and  the 
snrrivor  of  them  and  their  heirs,  equally  among  them.     The  fifth  purpose  pro- 
vided for  the  contingency  of  all  the  children  dying  without  lawful  issue,  and  be- 
fore receiving  payment  of  their  shares,  in  which  event  the  personal  estate  was  to 
be  paid  to  Elizabeth  Thom,  whom  failing,  to  the  nearest  of  kin  of  the  testatrix. 
The  testatrix  was  predeceased  by  her  grand  nephew  John  Thom.     William  died 
in  minority  and  unmarried.     Janet  also  died  in  minority  in  1853,  but  leaving 
one  child,  Jessie  Thom  or  Cattanach.    Janet  had  been  married  in  1852  to 
Donald  Qeorge  Cattanach,  who  also  survived  her.     Had  she  lived,  she  would 
have  attained  majority  in  November  1854.     By  ante-nuptial  contract  of  mar- 
riage she  had  conveyed  to  trustees,  for  the  purposes  therein  set  forth,  her  whole 
heritable  and  moveable  estate  then  belonging  to  her,  or  to  which  she  might 
thereafter  succeed  ;  and  in  particular,  her  right  and  interest  in  the  estate  of  her 
deceased  father,  and  of  her  grandaunt,  the  testatrix.     In  November  1854  the 
marriage  contract  trustees  raised  this  action  against  the  executors  of  Miss  Thom, 
for  the  purpose  of  declaring  the  right  of  Jessie  Tbom  Cattanach  *s  ad  minis- 
trator-in-law  to  payment  of  the  whole  funds  in  the  hands  of  the  executors  of 
Miss  Margaret  Thom,  on  getting  a  renunciation  from  Miss  Elizabeth  Thom 
and  Mrs  Thom  of  all  right  to  payment  out  of  the  executry  funds  of  the  annuity 
and  liferent  provisions  settled  upon  them  respectively.     The  defenders  pleaded, 
that  the  right  to  the  whole  executry  had  not  yet  vested  in  Jessie  Thom  Cattan- 
^h.  Udd — That  the  child  was  clearly  entitled  to  take  the  interest  of  its  mother, 
which  also  carried  the  interest  derived  from  the  brother  who  predeceased  her, 
and  that  the  period  of  payment  of  that  portion  of  the  funds  had  arrived.     But  it 
vas  a  question  of  difficulty,  whether  the  testatrix  intended  that  portion  of  the 
funds  which  was  afifected  by  the  liferent  to  vest  until  the  period  of  division 
trrived,  which  was  the  death  of  the  liferentrix.     The  holders  of  the  life  interests 
Itad  not  renounced  their  rights  in  regard  to  it,  and  the' period  of  distribution 
tontemplated  by  the  testatrix  could  never  arrive,  the  liferentrix  having  sur. 
rived  the  grandnephews  and  grandniece  of  the  testatrix.     The  executors  of  the 
testatrix  objected  to  part  with  that  portion  of  the  fund,  and  the  case,  therefore- 
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truly  resolved  into  a  demand  by  the  administraior>in-1aw  to  get  these  finids  under 
his  own  management  and  control,  and  for  that  nnrpose  he  was  now  invokiDg  the 
sanction  of  the  Comi  to  a  transaction  of  which  the  details  were  not  before  it. 
Therefore  auoad  that  portion  of  the  trust  funds  the  pursuers  claim  refosed. 
Expenses  allowed  out  of  that  portion  of  the  funds  paid  over  to  theadmiaiitntcR^ 
in-law  of  Jessie  Thorn  Cattanach. 

Db  Alexander  Wood  v.  Dr  J.  H.  Bennett. — Jufy  7. 
Process — Expenses — Defamation. 
Dr  Wood  brought  an  action  of  damages  against  Dr  Bennett  for  defiunstion. 
In  his  revised  condescendence  Dr  Bennett  stated  as  follows  : — **  The  meeting  of 
the  Fellows  of  the  College  on  2d  December  1856,  referred  to  in  the  coodescen- 
dence,  being  called  and  held  for  the  purpose  of  considering  whom  it  was  proper  to 
elect  as  office-bearers  of  the  college  for  the  ensning  year,  the  defender  conceived 
that  it  was  quite  proper  for  him,  in  the  circumstances,  to  state  his  opinion  as  to 
the  pursuer's  part  in  the  controversy  with  Dr  Lawrie,  and  as  to  the  mtnner  b 
which  he  had  discharged  the  duties  of  secretary.  His  opinion  and  his  6tat^ 
ments  had  no  reference,  and  were  not  intended  to  hare  any  reference,  to  the 
pursuer^s  moral  character  or  conduct,  and  he  denies  that  he  imputed,  or  intended 
to  impute,  falsehood  or  dishonesty  to  the  pursuer;  and  if  the  words  which  he 
used  were  calculated  to  convey  to  the  mind  of  any  person  present  a  different  im- 
pression from  that  intended  by  him,  the  defender  regrets  it,  and  has  accordioglT 
taken  every  means  in  his  power  to  remove  any  such  erroneous  impression.  He 
here  repeats  what  he  has  all  along  stated,  that  it  never  was  in  his  mind  to  darge 
the  pursuer  with  moral  falsehood  or  dishonesty,  and  that,  if  any  words  fell  from 
him  which  were  supposed  to  bear  such  a  meaning — and  he  is  unconscious  of 
having  used  such  words — ^he  withdraws  them,  and  regrets  that  he  should,  tboogh 
unintentionally,  have  used  such  words."  By  minute  the  pursuer  accepted  this 
statement  as  satisfactory,  and  the  parties  having  renounced  probation,  consented 
that  the  cause,  to  the  effect  of  deciding  the  question  of  expenses,  should  be  d^ 
cided  on  the  record  and  productions.  The  defender  claimed  expenses  becsn^ 
the  action  was  for  damages  for  slander  which  he  said  was  denied  by  him.  Bis 
admission  must  be  taken  with  its  qualification ;  and  doing  so,  there  was  no  groond 
in  equity  or  law  for  finding  him  hable  in  any  part  of  his  own  or  the  pursaei's  ex- 
penses.   Held — That  each  party  should  pay  his  own  expenses. 

Flemino  V,  Clarkson. — July  7. 

AUmenl — Personal  and  TransmissibU. 

On  30th  December  1844  Fleming  bore  a  natural  child  to  Clarkson.  In  1848 
she  obtained  a  decree  of  fiKatton  against  the  father,  decerning  him  to  psj  ^^ 
per  annum  as  the  aliment  of  the  child,  beginning  as  at  30th  December  1844,  and 
continuing  until  the  child  attained  the  age  of  seven  years,  reserving  to  the 
pursuer  at  the  expiration  of  that  time  to  apply  for  a  further  award  of  aliment. 
The  seven  years  expired  in  1851.  Dnring  that  time  the  aliment  had  been  re^* 
larly  paid.  The  father  died  in  1851.  Thereafter  the  child  lived  in  his  grand- 
father's family,  of  which  his  mother  remained  a  member.  She  was  unable  from 
bad  health  to  do  anything  for  her  own  support.  The  child  has  been  maintained 
by  the  mother's  family  since  1851.  In  1854  she  raised  a  wakening  and  trans- 
ference against  the  brother  and  heir-at-law  of  the  deceased  father  of  her  child- 
He  defended  on  the  ground  that  she  had  no  title  to  sue,  not  having  maintained 
the  child  at  her  own  cost ;  ^2.)  that  the  claim  was  incompetent  under  the  trans- 
ference, the  original  decree  naving  been  fully  implemented ;  (3.)  that  sasumin? 
the  claim  to  be  good  in  itself,  it  could  not  be  enforced  against  the  representstiit 
of  the  father,  as  he  was  under  no  legal  obligation  to  maintain  the  natsral  ehil- 
dren  of  his  predecessor  (Morrison's  Tutors  v.  Kerr,  7th  Dec.  1692,  Diet.  13^ 
Held  —  That  the  aliment  of  a  natural  child  was  a  proper  debt  '^"^^J*J 
arising  ex  delicto  or  ex  debito  naturali — when  once  constituted,  might  be  raoKed 
on  the  father's  sequestrated  estate,  and,  like  any  other  debt,  was  tranamissibte 
against  the  representative  of  the  father,  who  was  eadem  persona  cwa  defuncts 
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Jambs  M*Ritohib  v.  James  Inous* — Jufy  9. 

Right  of  Way,  etcServUude—Title  to  Stt&—Proeets. 

M'Ritdiie  alle^g  that  he  was  proprietor  of  ground  at  "North  Queensferrj, 
described  in  his  titles  as  bounded  bj  the  sea-flood  on  the  west,  applied  for  inter- 
dict against  loglia  in  respect  that  between  the  complainer's  ground  and  the  East 
Battery  Pier  there  was  a  strip  of  ^ound  which  he  said  had  been  used  for  forty 
^ears  bj  the  inhabitants  as  a  pubhc  road  and  right  of  way,  and  public  bleach- 
ing, drying,  recreation,  and  amusement  ground,  and  that  the  respondent  was,  with- 
out an  J  title,  illegally  encroach]  og  upon  this  ground  by  his  building  operations. 
Interim  interdict  was  granted,  and  a  record  made  up,  in  which  the  complainer 
further  averred  that  the  respondent's  operations  would  interfere  with  a  pig-stye 
belonging  to  the  complainer.  The  respondent  averred  that  the  strip  of  ground 
in  question  had  been  let  to  him  on  a  long  lease  in  December  1854,  and  he  denied 
the  alleged  use  of  it  by  the  petitioner  and  the  public,  and  their  right  to  use  it. 
After  proof-^ffeldy  (1.)  That  there  being  nothing  in  the  petition  to  cover  the 
arermeDts  in  regard  to  the  pig-stye,  judgment  upon  that  point  would  be  ultra 
pei'Ua;  (2.)  that  this  was  not  an  action  which  could  be  sustained  for  the  vindi- 
cation of  a  public  interest,  and  that  the  complainer  did  not  assert  such  an  indi- 
vidual interest  in  the  subject  as  to  entitle  him  to  take  up  the  case  on  any  other 
footing.  He  had  not  set  himself  forth  as  the  proprietor  of  the  strip  of  ground  in 
question,  either  directly  or  as  part  and  pertinent  of  his  own  ground.  Nor  was 
it  said  that  the  public  had  a  proper  right  of  servitude  over  it  for  the  purposes 
specified  in  the  petition.  Besides,  no  such  claim  could  be  sustained ;  for  there  was 
no  dominant  tenement  to  which  the  servitude  could  be  ascribed,  and  no  such  per- 
amal  servitude  was  recognised  by  the  law  of  Scotland. 

Sir  W.  D,  Stewart  v,  Opficebs  of  State. — July  10. 

Teinds — Decimce  Inclusce  Title, 

In  the  locality  of  Auchtergaven  Sir  William  Drummond  Stewart  claimed  exemp- 
tion for  the  lands  of  Over  and  Nether  Obney,  as  being  teind  firee  under  tideeimoB 
indutas  grant  with  an  exemption  from  payment  of  stipend.  The  title  founded  on 
by  him  was  a  charter  in  1550  from  the  Sub-Dean  and  Cathedral  Church  of  Dun- 
keld,  tede  taeante  with  consent  of  the  Vicar-General  and  the  Dean  and  Chapter. 
Hcld-^That  although  the  terms  of  the  deed  appeared  to  indicate  that  the  lands 
fell  under  the  class  of  those  cum  decimis  inclusis,  that  was  not  eonclusive.  The 
right  must  be  traced  back  to  a  right  flowing  from  churchmen  before  the  Act  of 
Annexation.  It  was  not  even  all  churchmen  to  whom  this  power  belonged.  It 
vas  limited  to  the  orders  of  the  Cistercians,  the  Templars,  and  the  Hospitallers 
or  the  Knights  of  St  John.  But  Duukeld  was  not  one  of  these  establishments.  It 
vas  also  a  peculiar  circumstance,  that  the  deed  was  granted  not  by  the  Bishop,  but 
only  by  the  Sub-Dean.  It  was  a  doubtful  point  whether  such  a  grant  was  valid. 
The  deed  was  not  confirmed,  and  in  consequence  of  this  the  commissioners  in 
1629  rejected  the  claim.  fVom  that  time  to  the  present  the  lands  had  been 
treated  as  teindable  subjects.  There  was  thus  a  umform  train  of  circumstances 
negative  of  Sir  William  s  daim  to  immunity. 

RoBEBT  Bell  (Jeffs*  Trustee)  v.  William  Reid. — July  14. 

Eoidenee — Commisiian  and  Diligence — What  is  Railway  Plant  f 

Thomas  Jeflb,  brother  of  the  late  William  Jeffs,  railway  contractor,  was  ap- 
pointed/actor  loco  tutoris  to  his  brother's  children ;  but  in  consequence  of  a  re- 
port by  the  accoontant  of  Court,  he  was  removed,  and  William  Reid  appointed 
in  bis  stead.  In  an  accounting,  Reid  charged  Je£b  with  having  taken  **  possessiotn 
of  a  large  and  valuable  plant  which  belonged  to  the  copartnership  of  William 
And  Thomas  Jeffs,  consisting  of  horses,  waggons,  rails,  and  implements,  used  in 
the  Company's  business.*'  A  proof  was  aUowed ;  and  Reid  being  about  to  lead 
evidence  as  to  certain  stores  of  corn  and  horse  provender,  which  he  maintained 
helooged  to  the  Company,  the  evidence  was  objected  to  by  Jeffs,  on  the  ground 
that  *^  com  and  horse  provender"  were  not  railway  plant.  On  a  reiK>rt  by  the 
commissioner,  Ijord  Kinloch  repelled  the  objection.    He  stated^  ^*  Admittedly,  the 
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horses  were  part  of  the  plant,  and  equally  so,  the  Lord  Ordinarj  thinka,  the  pro- 
vender stored  for  feeding  them."  On  a  reclaiming  note  by  Jefls'  trustee— he 
himself  having  been  sequestrated — Held^  That  the  objection  was  rightlj  repelkd, 
but  that  it  was  premature  to  consider  what  was  railway  plant. 

James  Potter  v.  Hoare,  Buxton,  akd  Go. — July  15. 

A  rlntration — Powers  of  A rhiter. 

Potter  having  bought  a  cargo  of  timber  from  Hoare,  Buxton,  and  Co.,  dispota 
arose  about  the  price,  which  the  parties  referred  to  arbitration.  The  referee 
pronounced  an  award,  which,  however,  did  not  exhaust  the  disputes  between  tk 

Earties.  Hoare,  Buxton,  and  Company  brought  an  action  against  Potter  for  & 
alance  of  the  price  still  unpaid ;  and  in  this  action  the  award  was  fouDded  on 
and  treated  by  both  parties  as  final,  though  the  pursuers  objected  to  it  on  the 
ground  that  they  had  not  been  heard.  The  Lord  Ordinary,  however,  construed 
it  adversely  to  the  defender.  He  thereupon  pleaded  that  it  was  a  sabsistm^ 
reference ;  and  in  respect  of  this  plea — which  was  added  to  the  record— proces 
was  sisted  to  allow  him  to  take  such  steps  in  the  reference,  if  still  subsisting] 
as  might  be  competent  to  him.  The  referee  then,  on  the  defender's  requesl- 
the  pursuers  objecting — pronounced  a  second  award,  which  he  stated  was  obIt 
for  the  purpose  of  carrying  out  his  intentions  at  the  date  of  the  first  awari 
In  a  reduction  of  that  second  award,  Ueld — That  an  arbiter  who  has  once  i^ued  a 
final  award  can  neither  explain  it  nor  add  to  it  without  a  new  reference  to  him 
by  the  parties ;  and  that  in  the  present  case  there  having  been  no  such  reference, 
the  arbiter,  on  pronouncing  his  first  award,  was  Juticttu  officio^  and  his  second 
award  incompetent. 

WiLUAM  Alves  Welsh  v.  The  Inverness  and  Nairn  Railway  Comfant. 

— July  16. 

ArlAtraiion — Railtoay — Lands  Clauses  Consolidation  Act* 
An  agreement  to  refer  to  arbiters,  entered  into  between  the  promoters  of  the 
Inverness  and  Nairn  Railway  and  a  landed  proprietor  through  whose  lands  tiK 
line  was  to  pass,  having  been  followed  up,  after  the  passing  of  the  Compan/i 
Act,  by  nomination  of  arbiters  by  both  parties  respectively  in  terms  of  the  Lao^ 
Clauses  Consolidation  (Scotland)  Act,  1845,  and  by  other  admitted  actings  of  tli' 
parties,  Held — That  the  landed  proprietor  was  not  entitled  to  demand  any  other 
or  further  arbitration  as  to  his  claims,  or  to  insist  that  the  arbitration,  constitaW^ 
b^  the  nomination  of  arbitera,  should  be  subject  to  any  other  conditions  or  pro- 
visions than  those  contained  in  the  Lands  Ckuses  Act. 

Pet. — Sir  Thomas  Moncrieffs. — July  16. 
Entail  Amendment  Act,  11  and  12  Vict.,  cap.  06,  see.  26. 
An  application,  under  sec.  26  of  the  11  and  12  Vict.,  cap.  36,  for  autboriu 
to  uplift  and  apply  a  sum  of  consigned  money  in  repayment  of  certain  balsnces 
of  outlav  on  Montgomery  improvements.  After  the  petitioner's  succession,  be 
executed,  prior  to  the  passing  of  the  Entail  Amendment  Act,  various  improve^ 
ments  of  the  nature  contemplated  by  the  Montgomery  Act ;  and  he  obtainr*^ 
decree  for  three-fourths  of  his  expenditure  in  1844.  In  1852,  he  obtaiceii 
the  authority  of  the  Court  to  uplift  certain  monies  consigned  in  bank  b;  tvs 
railway  companies  for  land  taken  from  the  entailed  estates  on  repayment  of  tl^ 
three-fourths,  for  which  he  had  obtained  decree  ;  and  he  uplifted  these  monies 
accordingly.  There  remained  a  considerable  balance  of  the  consigned  monies ; 
and  the  object  of  the  present  application  was  to  uplift  it  in  repayment  of  the  ^^ 
maining  one-fourth.  The  improvements  to  which  this  one-fourth  of  ontlaj  w»3 
applicable,  were  all  prior  to  14th  August  1848.  Held— Th^t  under  see.  26  of  ik 
Entail  Amendment  Act,  an  heir  of  entail  who  has  made  improvements  on  in  <°* 
.tailed  estate  prior  to  the  passing  of  the  Act  is  entitled  to  payment  of  his  wbo.e 
expenditure  out  of  consigned  money,  on  his  showing  that  his  improvements  sit 
permanent,  and  notwithstanding  that  he  may  have  taken  steps  to  obtsin,  or 
may  even  have  obtained,  decree  of  declarator  to  keep  up  three-fourths  of  these  izo- 
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pn>reo)ents  as  »  personal  debt  sgainst  the  succeeding  heirs  under  the  Mont- 
gomer/  Act. 

Sw  A.  P.  QoBDON  CuMMiMG  V.  J.  £.  GoBDON  CuMMiSG  and  .Othsbb. — 

July  16. 

Entail — Provisions  to  Younger  Children, 

Action  of  declarator  by  an  heir  of  entail  in  possession  to  have  the  rights  of  the 
jounger  children  of  his  rather  ascertained.  The  late  Sir  W.  Gordon  Camming 
was  twice  married.  By  his  first  marriage  contract  he  provided  L.  12,000  "  in  the 
due  and  lawful  exercise  of"  his  powers  under  the  entail,  being  three  years'  free 
rent,  for  the  younger  children,  in  the  case^  which  happened,  of  there  being  three 
or  more  other  than  the  heir.  By  the  second  contract  of  marriage  he  provided 
L.3000  to  the  younger  children  of  that  marriage  under  the  Aberdeen  Act,  which 
allows  three  years'  free  rent  for  that  purpose.  Sir  William  died  in  1864.  The 
free  rental  of  the  estates  was  then  estimated  at  L.d587.  In  1830,  and  prior 
to  his  second  marriage,  Sir  William  obtained  a  private  estate  Act,  which  em- 
powered him  to  charge  the  entailed  estate  of  Gordonstown  with  his  debts  con- 
tracted prior  to  the  Act,  as  thereunto  scheduled.  These  comprised  the  L.  12,000  to 
the  younger  children  of  the  first  marriage.  Both  families  now  insisted  on  pay- 
ment of  their  provisions  in  full,  which  three  years'  rent  was  however  inade(|uate 
to  meet.  They  pleaded  that  the  estates  were  not  held  under  entails  valid  in 
terms  of  the  statute  1685,  c.  22;  and  therefore,  that  the  onerous  obligations  con- 
tained in  their  father's  contracts  of  marriage  could  and  ought  to  be  made  ef- 
fectual against  the  fee  of  the  estates — and  also,  that  the  provision  of  L.  12,000 
vas  a  debt  affecting  the  fee  of  the  estate  under  the  private  Act :  Therefore,  as- 
suming the  validity  of  the  entail,  that  the  heir  in  possession  having  the  power 
to  sell  or  burden  the  estate  for  payment  of  that  provision  to  the  children  of  the 
first  marriage,  he  was  bound  to  exercise  such  power  so  as  to  enable  the  children 
of  the  second  marriage  to  obtain  full  payment  of  their  provision  of  L.3000. 
Pleaded  for  the  heir  in  possession, — That  the  entails  were  ffood  inUr  keredes, 
until  challenged  and  set  aside  in  a  competent  process,  and  tnat  the  estate  Act 
was  not  intended  to  make,  and  did  not  make,  any  alterations  on  the  rights  of  the 
younger  children.  Held—ThAt  the  younger  children  were  not  entitled  to  plead 
the  objections  to  the  validity  of  the  entail ;  and  that  no  legal  plea  could  be 
founded  on  the  estate  Act  to  the  effect  of  compelling  the  heir  in  possesion  to 
increase  the  amount  of  their  provisions.  Therefore,  that  he  was  not  bound  to 
pftj  more  than  three  years'  free  rents  in  fulfilment  of  the  obligations  undertaken 
^7  his  father  in  his  marriage  contracts. 

EoBiNfiON  Ibbetson  V.  Alexandeb  M*Bet. — JW^  17. 

Transaction — Sale. 

Ibbetson,  a  cattle-dealer  in  Westmoreland,  sold  to  a  party,  on  behalf  of  M'Bey, 
certain  cattle  in  April  1856.  After  the  purchase  the  parties  met  at  Penrith, 
when  it  was  agreed  that  M*Bey  should  inspect  the  cattle.  Admittedly,  he  saw 
the  cattle,  but  he  now  denies  that  he  inspected  them.  He  granted  a  cheque  for 
the  price  payable  a  few  days  thereafter.  He  sent  for  the  cattle,  and  then  stopjied 
payment  of  the  cheque  at  the  bank,  on  the  allegation  that  the  cattle  were  of  in- 
ferior quality.  In  June  1856,  Ibbetson  raised  this  action  for  payment.  It  did 
not  appear  that  M^Bey  offered  to  return  the  cattle.  Held-^ThAt  he  was  noi 
entitled  to  refuse  payment  of  the  draft. 


SECOND  DIVISON. 

Leslbe  ard  Otbbbs  v.  Davidson's  REPBEsENTATrvEs  and  Others. — June  16. 

Expenses  of  Process — Taxation  as  between  Party  and  Party — CounseTs  Fees  and 

^j>enses  of  Inspecting  Books  of  a  Company  with  a  view  to  prepare  Drfences, 

In  this  case,  the  action  was  dismissed  and  the  defenders  found  entitled  ^ 
expenses.    Two  objections  were  taken  to  the  auditor*s  report  by  the  defender 
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Lamaden.    Finiy  that  he  had  improperly  disallowed  a  sum  of  L.40  or  L60, 
being  the  expenset  of  a  jouney  by  counsel  to  Aberdeen  to  inspect  the  books 
of  the  bank,  with  a  riew  to  the  preparation  of  the  record.    This  chaige  vas 
said  to  have  been  reasonably  ana  properly  incorred,  looking  to  the  nature  of 
the  action  and  the  pursuers'  averments  as  to  the  state  of  the  books.    Secondl^i 
that' he  had  improperly  cut  down  and  disallowed,  in  whole  or  in  part»  oertun 
fees  paid  to  counsel  for  the  adjustment  of  the  record  and  debate.    These  fees 
were  (I)  certain  fees  to  senior  counsel  for  adjustment  of  the  record,  and  for 
consultation  before  closing ;  and  (2)  the  fees  to  counsel  for  debate  in  the  Outer 
House,  from  which  the  auditor  had  struck  off  about  twelve  guineas.    A  majo- 
rity of  the  Court  was  against  the  first  objection,  holding  that  the  expense  in 
question  was  not  chargeable  against  the  opposite  party,  and  had  therefore  been 
properly  disallowed  on  taxation ;  but  the  point  was  compromised  between  the 
parties  without  a  judgment.     The  Court,  by  a  majority,  sustained  the  seeund 
objection,  holding  that,  although  the  auditor  liad  power  to  deal  with  fees,  and 
to  report  them  to  the  Court  where  excesaivcy  the  fees  in  question  were  not  encb 
as  to  justify  interference. 

Walkbb  v.  Caledonian  Railway  Coup  ant. — Jwie  26. 

Obligaium —  WriUen  ConlmU — Proof— An  omiidon  to  enter  in  an  InUrhcuUff 
a  finding  thai  one  of  the  parties  woe  entitled  to  Ezpeneea  rectified,  eometim 
after  the  Interlocutor  had  been  signed. 

After  some  communing  between  the  pursuer  and  the  defenders'  secretary  aboat 
a  contract  proposed  to  be  entered  into  by  the  pursuer  for  the  supply  of  hone 
to  do  oertam  haulage  for  the  defenders,  the  pursuer  made  a  written  offer  **  to 
supply  you  vrith  horses  for  haulage  upon  your  line  at  the  different  staiioiB 
shown,  or  to  be  hereafter  shown  to  me ;  also,  to  increase  the  number  of  borss 
from  time  to  time  as  may  be  required,  for  the  sum  of  6s.  8d.  per  horse  and  man 
per  day,'*  from  11th  July  1855  for  three  years.  The  railway  secretary  senti 
written  acceptance  of  this  offer,  and  on  11th  July  the  pursuer  commenced  to 
implement  hu  contract.  In  September  1856,  the  nilwav  secretary  ga^ 
notice  that  the  Company  did  not  longer  require  several  of  the  horses.  Aftff 
some  correspondence,  the  pursuer  withdrew  all  his  horses  from  the  work.  H« 
then  ndsed  this  action,  averring,  that  during  the  communings  previous  to  bis 
undertaking  the  contract,  he  had  been  shown  a  list  of  the  stations  at  whicb  bis 
horses  would  be  required,  and  the  number  of  horses  and  men  necessary  at  eacb; 
that  the  bargain  was,  that  at  least  the  whole  number  shown  in  that  list  wonl^ 
be  employed  during  the  whole  period  of  the  contract ;  that  he  had  snlliered  lost 
by  the  sale  of  his  horses,  and  oy  the  loss  of  the  contract^  and  concluded  for 
L.2000  as  the  amount  of  the  damage  thereby  occasioned  to  him.  The  U^ 
Ordinary  (Handynde)  allowed  the  pursuer  to  lodge  draft  issues.  The  defenders 
reclaimed ;  the  Court  recalled  the  interlocutor  of  the  Lord  Ordinary,  after 
considering  draft  issues  lodged  by  the  pursuer.  The  proposed  issue  referred 
to  the  list  above  mentioned.  Observed^  There  was  no  reference  in  the  contzae^ 
to  the  list  which  the  pursuer  proposed  to  make  a  part  of  it.  Then  came  the 
important  question,  Can  a  party  be  allowed  to  make  part  of  a  contract  such 
previous  communings  as  were  now  all^d  f  There  was  no  allegation  of  fad 
or  mbrepresentation.  When  a  contract  is  constituted  by  writing,  a  part; 
cannot  be  allowed  to  prove  by  parole  what  took  place  previous  to  a  written  offer 
and  acceptance,  in  order  to  alter  the  nature  of  the  contract  as  set  forth  in 
writing. 

The  Court  found  the  defenders  entitled  to  expenses;  sndi  a  finding  wss  br 
a  clerical  error  nefflected  to  be  inserted  in  the  mterloentor.  Some  days  afttf 
it  was  signed,  the  defenders  moved  the  Court  that  this  omission  should  be  recti- 
fied. The  paiBuer  opposed  it.  The  Court  made  the  addition  to  the  Interlocutor 
evaved* 
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WUJOK  OB  FORBUT  AND  OTHEBS  V.  WlLSOIT.— Jtl^  1. 

Ditckarge^A  Deed  in/awmr  of  the  Wife  and  Children  of  the  Oranter  held  to 

be  delivered  though  in  his  own  custody. 

James  Wilson,  senior,  bequeathed  his  whole  heritable  and  moveable  estate 
to  his  son  James,  ander  buraen,  inter  cdia,  of  a  legacy  of  L.lOO  to  the  testator's 
daughter  Mrs  Janet  Wilson  or  Forrest,  payable  '*  when  her  two  daughters, 
Jaoet  and  Mary,  come  to  the  age  of  twenty-two  years ;  but  if  James  Wilson 
or  his  assignees  shall  see  cause,  ne  is  not  to  give  Janet  Wilson  the  money,  but 
to  give  her  two  daughters  L.50  each,  and  Janet  Wilson  to  have  the  interest  of 
it  80  long  as  she  lives.*'  The  testator's  son  James  survived  him,  and  died  in 
1854;  and  his  nephew  James  Braconridge  Wilson,  obtained  decree  of  special 
and  general  service  as  his  heir-at-law,  and  was  infeft.  In  1857,  Mrs  Wilson  or 
Forrest,  and  her  husband  for  himself  and  for  behoof  of  her  and  of  his  daughters, 
raised  an  action  against  James  Braconridge  Wilson,  concluding  for  decree  for  the 
interest  on  the  legacy  from  the  death  of  the  testator,  and  that  the  defender  was 
bound  to  pay  the  interest  so  long  as  the  principal  sum  remained  in  his  hands  ; 
and  to  consign  in  bank,  or  otherwise  secure  the  principal  sum,  until  it  became 
payable.  In  defence,  it  was  alleged  that  James  Wilson,  junior,  had  paid  the 
principal  sum  of  the  legacy  in  consideration  of  the  pursuers'  passing  from  their 
claim  for  interest,  and  of  Mr  Forrest  disponing  certain  heritable  property  be- 
longing to  him  in  favour  of  his  wife  and  daughters ;  and  that  a  deed  by  which 
ibis  arrangement  had  been  given  effect  to  was  in  the  hands  of  the  pursuer, 
Ur  Forrest.  A  diligence  was  granted  for  the  recovery  of  the  deed.  It  bore 
thai  part  of  the  money  had  been  paid  to  the  pursuers  in  two  previous  instal. 
menu,  and  that  the  balance  was  paid  of  the  date  of  executing  the  deed.  The 
porsoers  pleaded,  that  the  deed  could  not  be  founded  on,  being  undelivered, 
and  averred  that  it  was  retained  by  Mr  Forrest  in  consequence  of  the  non- 
payment  of  the  sums  the  granter  acknowledged  himself  to  have  received.  The 
l4>rd  Ordinary  (Ardmillan)  held  the  payment  of  the  legacy  was  proved.  The 
pursoers  reclaimed,  and  prayed  the  Court  to  hold  Uiat  (he  discharge  by  the 
puxsaer  not  being  delivered,  could  not  be  founded  on  as  a  voucher.  The 
Court  adhered,  reserving  the  pursuers'  title  to  insist  in  a  reduction.  Oheerved, 
The  deed  being  in  favour  of  tne  pursuer's  wife  and  children,  was,  as  a  delivered 
deed,  properly  in  his  custody  for  their  behoof. 

CvNNIIfOHaM  V.  CVNNINOHAU'S  TrUSTSSS. — July  5. 

8ucee$ii(m^Chnitruction^Trust'Settlement--(^nditio9Ml  Legeu^-^Vesting. 

K  testator  disponed  his  whole  heritable  and  moveable  property  to  trustees, 
lOT  the  purposes,  inter  o/w^  of  disponing  the  lands  of  Newton  to  the  truster's 
oldest  ion  John  and  his  heirs,  whom  failing,  to  the  trustei^s  second  son  George 
uid  his  bars  ;  and  for  the  division  of  the  whole  residue  that  should  be  in  the 
bands  of  the  trustees  after  selling  the  estate  of  Huntingtower,  which  also 
j|  .'^^  to  the  truster,  equally  among  the  whole  of  the  younger  children,  and 
their  heirs  and  aarignees,  share  and  share  alike,  when  the  voungest  child  should 
strive  at  majority.  Following  these  bequests  of  the  residue  were  these  words  ; 
"^^  But  in  the  oYont  of  any  of  my  younger  children  succeeding,  by  destination 
oj^  otherwise,  to  property  exceeding  in  value  by  L  3000  the  sum  to  which  he  or 
fbe  would  succeed  to  under  these  presents,  then  the  bequest  herebv  convened 
ui  favour  of  sdch  younger  child  shul  cease  and  determine,  and  the  share  which 
would  have  belonged  to  him  or  her  shall  be  divisible  equally  among  my  other 
«>ildren."  The  oldest  son  survived  the  testator ;  and  on  his  death,  unmarried 
iQA  ^^^^^®>  George,  the  second  son,  succeeded  to  the  estate  of  Newton.  In 
1865  he  raised  this  action,  concluding  for  declarator,  that  in  virtue  of  his  father's 
l^ttlement,  he  had  succeeded  to,  and  had  right  to  a  share  of  the  residue  of 
iiu  father'a^  estate,  equally  along  with  the  other  younger  children ;  and  that 
upon  the  said  residue  becoming  divisible  in  1861,  when  the  youngest  child  will 
attam  majority,  he  will  be  entitled  to  his  said  share  of  the  residue,  without 
'fierence  to  his  having  succeeded  by  the  death  of  his  brother  to  the  estate  of 
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Newton.    It  Was  averred,  that  the  oonditloii  attached  to  the  legaeies  m  hfwa 
of  the  younger  children  was  intended  to  apply  in  case  one  of  them  ftneceeded  to 
a  property  which  it  was  expected  would  be  left  to  one  of  them  by  a  Mend,  but 
who  otherwise  disposed  of  it.   The  Lord  Ordinary  (Neaves)  held^  that  in  deter- 
mining whether  the  pursuer  had  succeeded  to  property  exceeding  in  ralne  bj 
L.3000  his  share  of  the  residue,  it  will  be  ptoper  and  necessary  to  take  into 
view  the  value  of  the  estate  of  Newton.     In  support  of  a  reclaiming  note,  it 
was  argued  for  the  pursuers,  That  the  bequests  of  the  shares  of  the  residne 
being  to  the  legatees  and  their  heirs  and  assignees,  these  bequests  vested  a  morU 
testatoris ;  and  it  was  the  intention  of  the  truster  that  the  condition  should  osly 
take  effect  if  the  succession  contemplated  should  occur  previous  to  his  decease. 
The  Court  adhered.    Observed — The  whole  terms  of  the  deed  pointed  to  a  rest- 
ing only  at  the  period  of  distribution,  as  the  price  of  an  estate,  the  snm  eet 
apart  to  provide  an  annuity  to  the  truster's  widow,  and  other  funds,  were  tA 
form  part  of  the  residue.    But  though  these  legacies  did  vest  a  more  tesU^orii, 
they  were  still  conditional  legacies,  and  vested  conditionally  only,  that  however 
it  was  unnecessary  to  decide  the  question  of  vesting,  as  it  did  not  arise  unless 
the  pursuer  could  show  that  the  condition  did  not  apply  to  the  succession  to 
the  lands  of  Newton ;  that  it  was  broad  enough  to  do  so,  and  did  apply.— 
This  reading  was  the  one  that  tended  most  to  the  attainment  of  an  eqna! 
division  of  the  residue  among  the  trusters  children,  which  was  the  evident 
intention  of  the  truster,  the  ruling  principle  in  the  construction  of  a  family 
settlement  being  to  adopt  that  reading  which  gave  effect  to  the  intentions  of  tlK 
truster,  when  these  intentions  were  discoverable. 

Authority  died  for  Pursuer, — Adam  v.  Watson  and  M'Dougal,  4th  Jane 
1856,  xviii.  D.,  p.  971. 

AuthoriHes  cited  Jfbr  Defenders, — Schoeniman  r.  Wilson,  26th  June  1828,  n. 
8.  and  D.,  p.  1019  ;  Lady  Balllie  9.  Seton  and  Others,  16th  December  18^  i 
xvi.  D.,  p.  216. 

Bell  r.  Waddell. — July  9. 

Landlord  and  Tenant — Process — Petition  for  Inspection  of  Fences — Competf*^ 
of  Remit  and  Inspection  after  tne  Tenant  had  left  the  Fartn, 

Waddell  was  tenant  of  the  farm  of  Blackball,  the  property  of  Bell  of  Blackiialk 
in  the  parish  of  Cambusnethan,  under  missives  of  lease,  by  which  he  ^ 
bound  to  <'  keep  and  leave  the  houses  and  fences  in  sufficient  tenantable  coodi 
tion."     The  lease  was  brought  to  an  end  at  Whitsunday   1853.    On  11^ 
March  1863,  Mr  Bell,  alleging  that  the  fences  had  been  neglected  by  Wsddell. 
and  were  not  in  tenantable  condition,  presented  a  summary  petition  to  the 
Sheriff  of  Lanarkshire,  craving  a  remit  to  qualified  persons  to  inspect  and  n- 
port  upon  the  state  of  the  fences  ;  whether  they  were  in  sufficient  tenantable 
condition,  if  not,  what  sum  would  be  necessary  to  put  them  into  such  condi- 
tion ;  and  thereafter  to  decern  and  ordain  Waddell  to  put  them  in  proper  cod- 
dition  immediately  at  the  sight  of  such  persons,  and  to  leave  them  so  at  tJie 
expiry  of  his  lease  ;  and  failing  his  doing  so,  to  decern  and  ordain  htm  to  make 
payment  to  the  petitioner  of  the  sum  which  the  said  skilled  persons  shooM 
report  as  necessary  and  requisite  for  that  purpose.     Waddeil  opposed  tbis 
petition,  stating  various  preliminary  and  other  pleas,  which  rendered  it  neces- 
sary that  a  record  should  be  made  up.    It  was  not  until  the  24th  October  13^^ 
that  the  record  was  closed  ;  and  on  that  day  the  sheriff-substitute  remitted  to 
persons  of  skill  to  inspect  and  report  in  terms  of  the  prayer  of  the  petition 
Further  delay,  however,  was  occasioned  by  a  reclaiming  petition  for  Wsddeli. 
BO  that  it  was  April  of  the  following  year  (1854)  before  any  inspection  w«« 
made  or  report  returned.    Meantime  Waddell  had  removed  from  the  farm  s< 
Whitsunday  1853 ;  and  in  one  of  his  statements  on  record,  he  averred  that  the 
fences  had  been,  during  the  months  that  they  had  been  out  of  his  poasessiofl. 
subject  to  trespasses  and  dilapidation  at  the  hands  of  colliers  and  others  ^J 
whom  he  was  not  responsible.     The  r«port  i^turned  under  the  above  renw^ 
was  to  the  effect  that  the  fences  were  in  a  very  bad  state  of  repair  and  in  • 
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ne|?]ected  ceoditbn,  and  that  it  would  take  L.61,  Os.  8d.  to  put  them  into  a 
teoaotable  and  feneible  condition.     This  report  applied  to  the  state  of  the 
fences  as  at  the  date  of  the  inspection,  viz.,  6th  April  1854;  bnt,  as  explained 
in  another  report  by  the  inspectors,  they  could  find  nothiog  to  indicate  that 
the  fences  were  then  in  a  worse  condition  than  to  all  appearance  they  must 
hare  been  at  Whitsunday  1853.     The  sheriff-substitute,  on  advising  the  case 
with  the  report,  pronounced  an  interlocutor,  finding  that  the  petitioner  ought 
to  have  moved  for  an  inspection  at  the  very  commencement  of  the  action^ 
reserving  parties'  pleas;  finding,  that  it  was  impossible,  on  an  inspection  made 
80  long  after  the  respondent  left  the  farm,  to  ascertain  from  the  remit  what 
waa  the  state  of  the  fences  as  at  Whitsunday  1853  ;  finding,  that  there  could 
be  no  farther  proceedings  in  the  petition,  and  therefore  dismissing  the  same, 
with  expenses,  reserving  to  the  petitioner  all  competent  action.     The  sheriff- 
depute,  on  appeal,  altered  this  interlocutor ;  found  the  action  relevant;  ordained 
the  respondent,  Waddell,  to  nut  the  fences  in  proper  repair  within  a  month, 
and,  on  his  failure  to  do  so,  decerned  against  him,  in  terms  of  the  alternative 
prajer  of  the  petition,  for  the  sum  of  L.50.    Waddell  advocated ;  and  the  Lord 
Ordinary  (Mackenzie)  recalled  the  interlocutor  of  the  sheriff,  and  pronounced 
ajudgment  substantially  the  same  as  that  of  the  sheriff-substitute,  and  sub- 
stantially  on  the  same  grounds,  viz.,  "  that  under  the  remit  and  reports  of  the 
inspectors,  there  was  no  proper  evidence  of  the  state  of  the  fences  at  the  time 
of  the  advocator's  removal  from  the  farm,  and  that  there  were  no  termini  halnlet 
ibr  any  judgment  against  him  under  the  petition  as  framed."    The  Court, 
however,  on  a  reclaiming  petition,  unanimously  recalled  the  Lord  Ordinary's 
interlocutor,  holding  that  a  remit  for  inspection  is  a  perfectly  competent,  and 
ID  many  cases  a  proper,  procedure  after  the  tenant  has  left  the  farm ;  that  it  is 
•0,  even  where  the  petition  may  not  have  been  presented  until  the  tenant  had 
RiDoved  from  the  urm;  that  much  more  was  it  competent  in  this  case,  where 
the  petition  had  been  presented  two  months  before  the  expiry  of  the  lease, 
where  the  delay  in  the  inspection  had  been  occasioned  by  the  respondent,  and 
where  it  was  the  duty  of  tne  tenant,  as  well  as  of  the  landlord,  to  keep  evi- 
dence  of  the  state  of  the  fences  at  the  termination  of  the  lease.     The  Ck)urt 
ilflo  held,  however,  that  the  sheriff  had  gone  too  far  in  taking  the  reports  as 
conclusive,  without  allowing  the  respondent  any  opportunity  of  proving  his 
STerment,  that  after  his  removal  the  fences  were  dilapidated  by  colliers  and 
other  trespassers.     A  proof  was  therefore  allowed  on  this  subject,  and  the 
inMocutor  of  the  sheriff  altered  to  that  effect. 

M*Arthur  v.  Brown. — July  9. 

Sale-^Dtlitery — Ownership  of  goods  sold  under  Levy  Warrant  to  recover 
Excise  Duties,  under  stat,  7  and  8  Geo.  IV,,  cap.  53,  sec,  27,  but  not  de- 
livered to  the  Purchaser— Writ  of  Extent, 

Under  a  levy  or  distress  warrant,  the  effects  of  a  vintner  and  brewer  were 
■old  by  auction  for  recovery  of  excise  duties,  in  May  1854,  to  Brown ;  and  be 
paid  the  price^  but  allowed  the  goods  to  remain  with  the  owner,  as  a  favour  to 
him,  and  until  he  should  wind  up  his  afiairs  before  Roing  abroad.  The  goods 
were  again  attached  by  a  poinding  of  the  ground  in  July  1855,  and  advertised 
^or  sale  by  auction ;  an  interdict  of  the  sale  was  granted  by  the  sheriff,  after  a 
proof,  on  the  application  of  the  party  who  had  purchased  the  goods  at  the 
excise  sale.  In  an  advocation  adhering  to  the  judgment  of  the  Lord  Ordi- 
i^ary  (Ardmillan),  the  interdict  was  recalled  by  the  Court,  but  neither  party 
found  entitled  to  expenses.  .  Ohserved,  The  plea  of  the  purchaser  ^rown\  that 
^y  some  peculiar  virtue  in  the  Crown  diligence,  the  property  in  the  goods  sold 
was  transmitted  without  delivery,  could  not  be  supported.  (It  was  unnecessary 
to  inquire  whether  a  writ  of  extent  would  have  had  that  effect.)  The  diligence 
used  secured  a  preference  to  the  Crown,  and  perhaps  a  higher  preference 
than  could  be  obtained  by  a  common  poinding,  but  no  more, — indeed,  had 
the  debtor  again  fallen  into  arrears,  the  same  goods,  if  in  his  possession,  might 
^^▼«  been  attached  under  a  new  levy  warrant.     An  attachment  of  this  kind 
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did  not  alter  the  property  of  goods  more  tban  any  other  dilig^ence,  and  th^ 
sale  was  of  goods,  Uie  property  not  of  the  poinding  creditor,  but  of  the  debtor. 
The  sale  gave  a  right  to  the  purchaser,  who  was  entitled  to  a  reasonable  time 
to  take  possession,  and  so  complete  his  right,  until  this  was  done  the  mii- 
chaser  had  a  jus  ad  rem,  but  the  jus  in  re  continued  in  the  debtor,  and  he 
remained  the  undivested  owner  in  all  questions  with  third  parties.  Then 
was  no  reason  why  there  should  be  any  difference  between  the  effect  of  a  sak 
by  the  debtor  himself,  and  one  under  the  diligence  used  by  the  Crown. 

Edinburgh  and  Glasgow  Bank  v,  Saiisom  and  Forbes — July  13. 

Bank — Liability  of  the  Jndorser  of  a  bank  cheque,  cashed  by  a  bank  other  tku 

the  bank  to  loAteA  it  is  addressed,  for  payment  of  the  contents — Eject  ofalun- 

tions  in  vitiating  a  Cheque, 

Forbes  gare  Samson  a  cheqiie  on  the  Western  Bank  branch  at  Dnnfermlioe. 
The  cheque  was  indorsed  by  Samson,  and  the  sum  it  contained  pud  to  him  b; 
the  Edinburgh  and  Glasgow  Bank  at  Kinross.  The  cheque  was  marked  on  the 
comer  as  for  L.164,  but  the  sum  filled  in  in  the  body  was  only  *^  one  hundred 
and  sixty  pounds.'*  The  banker  at  Kinross  wrote  to  Forbes  stating  this,  and 
Forbes,  when  next  in  Kinross,  altered  the  sum  in  the  body  of  the  cheque  to 
L.164.  When  the  cheque  was  transmitted  to  Dunfermline,  Forbes  had  no  foods 
at  his  credit,  and  it  was  returned  dishonoured.  The  Edinburgh  and  Glasfov 
Bank  thereupon  raised  this  action  against  Samson  and  Forbes,  conclndins 
against  them  conjunctly  and  severally  for  payment  of  L.164,  with  inteivst 
from  the  date  at  which  the  cheque  was  casheid  till  payment.  The  Lord  Onfi- 
nary  (Ardmillan)  held,  that  Samson,  by  indorsing  the  cheque,  rendered  hims^ 
liable  as  an  obligant  thereon  to  the  pursuers,  so  far  as  the  same  was  ralid,  lad 
ordered  issues  for  the  trial  of  certain  facts.  The  Court,  on  a  reclaiming  nM 
for  Samson,  recalled  that  judgment  and  assoilzied  Samson,  in  respect  tk, 
cheque  was  vitiated  by  the  alteration.  Observed  by  Lord  Cowan,  who  oelirend 
the  opinion  of  the  Court — Ex  fade  the  order  was  altered  in  its  date,  and  tk 
amount.  Being  payable  on  presentation,  the  former  alteration  was  not  ai 
essential  vitiation ;  but  the  amount  of  the  draft  was  a  material  part  of  tbe 
document,  and  to  the  alteration  in  it  special  attention  was  due.  It  was  areired 
and  admitted,  that  after  the  draft  was  cashed  there  was  one  alteration  made  ob 
it.  Samson  admittedly  knew  nothing  of  that  alteration  ;  and  the  question  «i% 
whether  such  an  ex  fade  vitiation, — m  itself  enough  to  void  the  order  if  not 
explained  on  satisfactory  grounds,— could  be  obviated  without  proving  it  ^ 
have  been  made  with  Samson's  consent.  The  allegation,  that  tne  docomfot 
as  altered  set  forth  the  real  transaction  as  originally  intended,  was  irrelevaot,  un- 
less the  party  pleading  the  vitiation  was  barred  from  objecting  thereto  by  hariag 
consented  to  the  alteration  ;•— Both  at  common  law  and  under  the  Stamp  Act« 
the  alteration  had  destroyed  the  instrument  as  an  actionable  document  of  debt 

Authcfities  referred  to  by  Lord  Cowan  in  the  course  of  his  opinion.-^ 
Bell's  Corns.,  p.  301  ;  Byles  on  Bills,  pp.  278-280 ;  Tilsle^  on  the  SUmp  Un 
p.  196;  Perring  v.  Hone,  ii.  Carr  and  rayne,  p.  401  ;  xh.  Moore,  p.  135. 

•  PuLLARS  V.  Walker. — July  13. 

Perieulam — Proq/— Onus  where  a  Horse  perishes  in  the  hands  of  an  inUndi^ 

purchaser  on  trial. 
On  7th  February  1854,  J.  and  J.  PulUrs  purchased  a  horse  from  Walker, tf 
the  price  of  L.55,  under  the  condition  that  if  a  certain  swelling,  which  thtf 
affected  the  animal,  was  not  healed  within  a  month,  it  was  to  be  taken  baeE« 
and  the  price  repaid.     After  delivery  and  payment  of  the  price,  hot  before  th« 
period  of  a  month  had  elapsed,  Messrs  Pullars  intimated  to  Walker  that  the 
swelling  had  not  abated,  and  that  they  were  desirous  he  should  take  back  tb« 
horse.     On  Saturday,  the  26th  February,  Walker  went  to  Keirfield,  the  rea- 
dence  of  Messrs  Pullars,  and  it  was  then  arranged  between  the  parties  iai* 
that  horse  should  be  taken  back,  and  that  two  other  horses  should  oe  sent  oot 
on  Monday,  27th  February,  for  inspection  by  Messrs  Pullars,  and  with  a  tw' 
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he  pniehaae  and  selection  of  one  of  them,  in  lien  of  the  hone  which  was  to 
aken  back.  Accordingly  a  horse  and  a  mare  were  sent  on  the  Monday  ; 
tker  himself  also  went  to  Keirfield,  and  the  animals  were  then  and  there 
«cted  by  Messrs  Pnllars,  who  declared  their  preference  for  the  horse.  The 
tofL.55  was  mentioned  as  the  price  both  of^the  horse  and  of  the  mare; 
the  Messrs  Pnllars  did  not  agree  to  give  that  snm,  or  anv  fixed  amount. 
?  iiorse  aflected  by  the  swelling  was  then  taken  away ;  and  the  horse  for 
ch  Messrs  Pullarii  had  declared  their  preference  was  left  in  their  possession 
f^alker,  on  the  footing  that  they  were  to  have  a  trial  of  him  for  a  fortnight, 
1  a  view  to  an  eventual  purchase,  at  a  price  to  be  agreed  upon  if  he  should 
satisfaction.  There  was  evidence  to  the  effect  that  there  nad  been  a  com- 
sd  oontract  of  sale,  subject  only  to  the  condition  that  the  horse  might  be 
roed  if  he  should  turn  out  not  to  be  a  good  worker ;  but  the  preponderance 
le  evidence  was  held  to  be  in  favour  of  the  view  that  he  was  left  on  trial 
I  fortnight.  The  horse  had  previously  fetched  L.62, 10s.,  and  was  a  young 
le.  On  Wednesday,  the  8th  of  March,  the  horse,  while  still  in  the  possession 
(essrs  PoUars  on  the  footing  above-mentioned,  died  of  acute  inflammation 
le  intestines.  He  had  in, the  meantime  been  put  to  work  by  them.  On 
iday,  the  6th  of  March,  he  was,  in  the  earlier  part  of  the  day,  worked  by 
n  for  five  hours  In  the  plough ;  and  in  the  latter  part  of  the  day  sent  to  a 
rry  at  Denny,  a  distance  of  ten  miles,  from  whence  he  brought  back  a  heavy 
-load  of  stones  through  a  ford,  and  stood  in  the  cold  for  half-an-hour  on  the 
^ ;  having  thus  been  Kept  in  the  yoke  during  the  dav  for  a  period  altogether 
liout  fourteen  hoars,  with  only  an  interval  of  one  hour's  rest  at  mid-day. 
Tuesday,  the  7th,  he  was  also  at  work,  although  for  a  shorter  period.  He 
>  pot  observed  to  be  ill  till  Wednesday  morning,  shortly  before  his  death. 
^  evidence  was  led  to  the  effect,  that  if  the  inflammation  had  been 
^  bv  over-work  or  exposure  on  the  Monday,  it  would  have  shown  itself 
^;  but  it  was  not  proved  that  the  inflammation  was  not  produced  by  these 
sea.  The  Sheriff-substitute  and  Sheriff-depute  of  Stirling  hdd^  that  the 
|k  done  on  Monday,  the  6th  March,  was  an  extra,  or  more  than  an  ordinary 
*  work ;  bnt  that,  it  not  being  proved  that  the  disease,  and  consequent 
ui  of  the  horse,  was  caused  by  that  extra  day's  work,  the  loss  fell  on  the 
aer,  Walker.     The  Court,  however,  agreeing  generally  with  the  Lord  Ordi- 

7  (Neaves),  and  concurring  with  the  sheriff-substitute  and  sheriff-depute, 
folding  the  work  on  Mondav,  6th  March,' to  be  more  than  an  ordinary  day's 
^k,  hddy  that  the  Messrs  Puilars  were  liable  in  the  same  degree  of  diligence 
(Caution,  at  least,  as  in  a  case  of  hiring ;  that,  therefore,  thej  were  bound 
ihow  that  the  horse  had  perished  from  some  cause  for  which  they  were  not 
ponsible;  and  that,  it  not  having  been  shown  that  the  death  of  the  horse 

8  not  the  consequence  of  the  over- work  on  the  Monday,  they  were  respon- 
^)  and  must  suffer  the  loss. 

«i«*ortjrta/or  FTotter.— Bell's  Commentaries,  i.  463 ;  Binny  v.  Veaux,  16th 
'y  1679,  <  10,079. 

HuKTSR  V.  Chalmebs. — July  16. 

P«w  and  Vassal—Ootutrueium  of  Obligation  for  Relief  of  Public  Burdem^ 

Poor-Rates. 

Honter's  ancestor,  in  1789,  feued  certain  lands,  now  forming  part  of  the 
'go  of  Dundee,  at  an  annual  feu-duty  of  L.66 ;  by  the  feu-contract  the 
P^or  bound  himself  to  free  and  relieve  the  vassals  of  '^  all  cess,  minister's 
'PtQd,  and  whole  other  public  burdens  whatever,  due  and  payable  furth  of  or 
r  the  said  lands  and  teinds  of  all  time  bygone,  and  in  all  time  coming."  The 
'^s  sabfeued  the  lands,  granting  a  similar  obligation  of  relief.  Up  to  the 
'^  1848  the  fen-dnty  was  paid  to  Hunter  by  his  vassal,  without  any  deduc- 
<^^ior  poor-rates;  after  that  year  he  claimed  a  deduction  of  the  amount 
^^""^  on  the  land ;  Uie  mode  of  raising  the  assessment  in  the  parish  where 
^M^^  are  situated  being  one-half  on  heritage,  the  other  half  on  means  and 


>^o(.    This  action  was  raised  by  Hunter,  concluding  for  declarator  that 
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his  vasBal  was  bound  to  pay  the  fen^duty  without  deduetioo  of  poor-nio.  It 
was  pleaded  for  the  pursuer,  that  the  defender  had  parted  with  the  dmimm 
utile,  in  which  circumstances  the  assessmoit  was  bia  not  on  him,  bnt  on  \a& 
vassals.  The  Lord  Ordinary  sustained  the  pleas  of  the  defender,  to  the  effect 
tliat  under  the  obligation  of  relief  in  the  feu-contract,  the  vassal  was  eatitled 
to  deduct  the  assessment  on  property  for  the  poor  from  the  fern-duty.  Hii 
Lordship's  opinion  was  principal  Iv  rested  on  the  following  cases: — ^Aixi8lie,19t)i 
November  1839, 11.  D.,  p.  64 ;  Reid,  I6th  February  1843,  v.  D.,  p.  644 ;  ini 
Sprot,  vii.  S.  and  D.,  p.  682.    Tl>«  pursuer  reclaimed.     The  Court  adk^. 

The  Pkesbytert  of  Dundee  v.  The  Provost  asd  Magistrates  ofDcsdee.- 

July  20. 

Ezpenset — Appeal. 

In  thb  action,  relative  to  the  right  of  the  ministers  of  Dundee  to  increis^i 
stipends  from  certain  funds,  granted  by  charters  of  Queen  Mary,  King  JaiQ«s 
VI.,  and  King  Charles  I.,  for  pious  uses,  the  pursuers  (the  ministere)  were 
successful,  and  were  found  entitled  to  expenses,  and  decree  therefor  was  ghs 
in  their  favour : — ^leave  to  appeal  was  refused  until  certain  proceedings  WfR 
taken  so  as  to  exhaust  the  case.  The  defenders  pleaded,  that  it  being  tl^eii 
intention  to  take  the  case  by  appeal  to  the  House  of  Lords,  the  pursuers  oo^l^' 
to  find  caution  for  repayment  of  the  expenses  in  case  of  a  reversal.  Tit 
Court  decerned  for  expenses,  but  superseded  extract  till  caution  was  foaod  a 
craved. 

McNeill  9.  Maoneal. 

Positive  Prescription — Stat.  1617,  c.  12. 

By  a  marriage  contract,  lands  were  disponed  to  the  hein  male  (^  themsrraA 
whom  failing,  to  the  nearest  lawful  heirs  male  of  the  husband.  He  was  ^^^^ 
by  a  son,  who  succeeded;  and  on  his  death  his  son  made  np  a  title  by  speesl 
service  as  his  nearest  and  lawful  heir  male,  but  not  as  heir  male  of  prc^vi^ 
and  was  infeft  on  a  precept  from  Chancery  in  1788.  He  executed  an  entail  it 
favour  of  an  illegitimate  son  and  series  of  heirs,  and  died  in  1818.  Inthestn 
year  the  son  was  infeft  as  an  heir  of  entail.  In  1854  the  lawful  heir  under  ^ 
destination  in  the  marriage  contract  raised  a  reduction  of  the  title.  B^ 
affirming  thejudgment  of  Lord  Handyside  (Ordinary) — That  this  was  not  so* 
of  double  title  in  the  defender's  father,  and  that  the  defender  had  a  good  tiw 
to  exclude,  founded  on  the  sasines  of  his  &ther  and  himself,  fortified  by  i^ 
positive  prescription ;  the  defender  being  entitled  to  plead  bis  father's  pos*^ 
aion  for  the  period  subsequent  to  his  father's  sasine  as  making  up  the  perf» 
of  prescription,  although,  until  his  fathers  deatli,  no  one  could  preten^' 
better  title ;  and  the  pursuer's  plea  of  non  wdens  agere  was  repelled,  it  beiof 
held  that  it  could  not  be  maintained  in  answer  to  the  positive  prescription. 

Authorities. — Stair's  Inst.,  L.  2,  12,  sec.  27;  Ersk.  Inst.,  iii.  6,  sec.  37  i 
Gray  and  Smith  v.  Bogle,  dOth  June  1732,  M.,  p.  10,803  ;  Macdougsl  r.  MJ^ 
dougal,  10th  July  1739,  M.,  p.  10,953;  Campbell  of  Ottar  v.  Campbell,  Ta 
August  1766,  in  H.  L.,  10th  February  1770,  ii.  Paton's  Appeals,  p.  l^- 
Millar  v.  Dickson,  7th  February  1766.  M.,  p.  10,937;  Durham  v.  DurhsE. 
24th  November  1802,  M.,  p.  11,220;  ii.  Ross'  Leading  Cases,  p.  682;  Quiil«J 
Morison,  4th  March  1813,  Fac.  Col. ;  Maule  v.  Maule,  4th  March  1829,  ^^■ 
8.  and  D.,  p.  527 ;  Innes  v.  Innes,  15th  Februarv  1695,  M^  p.  11,212;  m^ 
Principles,  sees.  2020,  2023;  Waddel  v.  Pollock,  19th  June  1828,  vi.&aodP^ 
p.  999;  iii.  Ross'  Leading  Cases,  p.  577;  Wilson  v.  Pollock,  29th  Not.  183?' 
li.  D.,  p.  159 ;  iii.  Ross'  Leading  Cases,  p.  571. 

This  case^  decided  on  4th  March,  was  omitted. 
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HaHHiTON  O.  A2n>BB80N. 

iSfterj^— Procurator — Stupensionfrom  Ofic6 — FriviUge. 

(Coart  of  SeadoDy  11th  June  1856,18  D.  1003.— House  of  Lords,  18th  June  1858.) 
The  qaestion  in  this  case  was,  whether  an  action  of  damages  is  competent 
igainst  a  sheriff-snhstitute,  for  pronouncing  a  sentence  of  suspension,  while 
icdog  in  his  judicial  capacity,  against  a  procuratpr  in  his  court,  in  consequence 
>f  the  conduct  of  the  procurator  while  managing  a  depending  cause — ^nudioe 
-od  want  of  prohahle  cause  being  alleged  in  general  terms.  Sheriff  Anderson, 
f  Kilmarnock,  granted  ad  irUerim  interdict  on  the  application  of  the  pro- 
nator of  a  coal-field  against  his  tenants.  Shortly  afterwards  the  landlord 
UBed  an  ordinary  summons  in  the  SherifiF  Court,  and  defences  were  lodged  by 
Ir  Hamilton,  the  appellant,  as  agent  for  the  tenants,  containing  this  passage  : 
-*^  Tour  Lordship  granted  the  petition  for  interdict  wUhmU  hearing  the  de-- 
^nderst  but  it  has  been  finally  disposed  of  by  an  eminent  engineer  to  whom  it 
u  referred."  The  sheriff-substitute,  on  adjusting  the  record,  objected  to  the 
ords  **  without  hearing  the  defenders,*'  and  made  an  interlocutor  *'  ordaining 
le  defenders  to  expunge  those  words."  The  sheriff-substitute  added  a  note 
>  the  effect  *^  that  the  statement  was  not  only  untrue  in  itself,  but,  from  the 
>oe  of  the  defenders  at  the  discussion,  obviously  intended  as  disrespectful  to 
le  Court — ^that  the  procurator  ought  to  know  that  an  interim  interdict  is  sl- 
ays granted  without  hearing  evidence  if  a ^»rtma  ybct>  case  is  stated."  Mr 
lAmilton  tendered  an  explanatory  minute  in  process,  **  declining  to  expunp;e 
It  passage  for  seyeral  reasons — ^vlz.,  that  it  was  relevant,  true,  and  not  dia- 
fipectfu]."  The  aheriff-substitute  refused  to  receive  this  minute,  and  a  fort- 
|ht  afterwards,  on  the  case  being  again  called,  another  procurator,  Mr  Andrews, 
speared  instead  of  Mr  Hamilton,  and  said  he  had  no  mstruotions  to  expunge 
« statement.  The  sheriff-substitute  then  pronounced  an  interlocutor  sns- 
adbg  Mr  Hamilton  from  exercising  his  functions  as  a  procurator  in  that 
urt  for  one  month.  The  sheriff-depute,  on  appeal  a  week  after,  recalled 
at  interlocutor,  and  reinstated  Mr  Hamilton.  Mr  Hamilton  then  raised  the 
Resent  acdon  of  declarator,  reduction,  and  damages,  against  the  sheriff-sub- 
itate.  Lord  Ordinary  Ardmillan  found  that  the  interlocutor  in  question  was 
j&dicial  act,  and  competent ;  and  that  no  action  could  be  maintained  in  re- 
•Mt  of  it.  The  Lords  of  the  Second  Division  adhered,  and  the  pursuer  now 
ipealed  to  the  House  of  Lords. 

liord-Advocate  Inglis  and  Solicitor-General  Cairns,  for  the  appellant,  eon- 
nded  that  the  sheriff-substitute  had  exceeded  his  duty,  and  haa  come  to  a 
lonstrous  decbion  in  punishing  the  appellant  for  an  act  which  his  clients  alone 
>iild  be  compelled,  and  which  they  declined  to  do  ;  that  the  sheriff  had  pro- 
feded  on  a  ridiculous  fancy  that  certain  phrases  in  the  record  involved  some 
icrespect  towards  himself,  and  that  he  had  thereby  subjected  himself  to 
unages  by  this  incompetent  proceeding  of  suspension. 
Sir  R.  BetheU,  Q.C.,  and  Mr  R.  P^er,  Q.C.,  for  the  respondent,  were  not 
died  upon. 

The  LoBD  Ghanobllor  said,  he  could  not  help  regretting  that,  in  the  first 
laoe,  the  sheriff  should  have  taken  umbraffe  at  the  statement  in  question ; 
&d,  secondly,  that  Mr  Hamilton  should  not  have  at  once  consented  to  strike 
at  the  passage  objected  to,  for  it  was  in  no  way  material  to  the  record. 
[hough  it  was  to  be  regretted  the  sheriff  should  have  viewed  the  matter  in  the 
i^ht  in  which  he  had  done,  still  there  may  have  been  circumstances  which  led 
iim  to  regard  it  more  seriously  than  it  deserved.  The  appellant  now  says 
W  it  was  his  clients  and  not  himself  who  were  called  on  to  do  the  act ;  and 
A  they  declined,  he  had  no  business  to  comply  ;  and  therefore  there  was  no 
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gronnd  for  punishing  him  bjr  raspenBion.     There  could  be  no  donbt,  howersi, 
that  it  was  the  procurator  himself  who  was  the  author  of  the  statement;  and 
indeed  he  assumed  the  authorship,  and  tried  to  justify  it.    Nor  could  there  be 
any  doubt  of  the  power  of  a  sheriff-substitute  to  suspend  a  procurator  for  my 
contempt  of  court,  for  such  power  was  necessarily  inherent  in  all  oomts  of 
that  importance.    The  conduct  of  both  parties  was  to  be  deeplj  regretted. 
The  sheriff  might,  instead  of  insisting  on  the  appellant  expunging  the  passtge, 
have  expunged  it  himself;  and,  on  the  other  hand,  it  was  to  be  regretted  that 
the  appellant  did  not  comply  when  requested  to  do  so.     A  li&e  yielding 
on  both  sides  would  have  avoided  all  this  disagreeable  litigation.    At  the  oust 
time,  the  sheriff  had  acted  within  the  limits  of  his  power  as  a  judge ;  sndas 
there  was  no  allegation  of  express  nwlice,  there  could  be  no  action  brought 
against  him  for  so  acting.    The  appeal  must  therefore  be  dismissed  with  ooeti 

LoBD  BBOuaBLAM  concurred. 

Lou>  Cbanwobth  said  that  this  was  in  some  respects  an  entirely  novel  cue, 
for  it  was  an  illustration  of  an  action  brought  against  a  ju<^,  not  for  bodm- 
thing  done  extrajudicially,  but  because  an  order  had  been  made  in  a  csnie, 
which,  in  the  opmion  of  one  of  the  parties,  was  not  correct.  Now,  if  such  is 
action  would  lie,  there  might  be  no  end  to  such  actions,  for  there  never  was  i 
case  In  which  one  of  the  jMurties  did  not  form  a  very  strong  opinion  that  tht 
judge  had  decided  wrongly.  He  did  not  entirelv  justify  the  sheriff  in  haTin; 
made  the  order  in  the  first  instance,  and  in  takmg  the  view  he  did ;  at  tbi 
same  time  it  was  competent  for  him  to  do  what  had  been  done.  And  ss  thm 
was  no  foundation  for  this  appesJ,  it  must  be  dismissed  with  costs. 

Afiirmed  with  costs. 


THE 


}URNAL    OF    JURISPRUDENCE. 


PRIVILEGED  CRIMES. 


E  bonndaries  of  criminal  law  and  morality  are  fluctuating  and 
d  to  settle.  They  change  in  every  era  of  a  people's  development, 
'  vibrate  into  each  other  in  all  ages.  Between  them  there  is  a 
|rf  neutral  ground  where  the  moral  code  disapproves  of  actions 
ich  the  criminal  code  does  not  punish,  and  this  neutral  ground 
ends  with  civilisation  and  the  growth  of  sound  principles  as  to 
« Interference  and  individual  lioerty.  Political  and  otner  philo- 
fe  raise  and  discuss  the  questions — Ought  that  class  of  actions 
)e  visited  with  punishment  i  Can  they  be  prevented  by  itf  Is 
ff  prevention  worth  its  costt  Do  they  threaten  the  best  interests 
ociety ;  or  are  they  indifferent  to  such  interests,  and  obnoxious 
f  to  peculiar  opinions  ?  Is  it  for  the  welfare  and  comfort  of  the 
ny  to  put  them  down,  or  to  tolerate  them  ?  In  primitive  and 
barous  times,  every  matter  of  conduct  is  regulated  by  express  law, 
J?  the  ceremonies  of  religion  down  to  dress.  Killing  a  cat,  or 
linary  fuU-^wn,  and  therefore  sacred,  baudrons,  in  ancient  Egypt, 
'visited  with  death ;  and  among  many  Asiatic  nations  the  same 
IJ^slunent  has  been  dealt  out  to  one  wilfully  or  inadvertently 
%  of  disrespect  to  some  dirty  little  idol,  the  value  of  which  in  a 
(store  would  not  be  above  sixpence.  Against  the  most  exact 
1  indisputable  department  of  science,  an  eoict  of  Diocletian,  one 
tne  wisest  Roman  emperors,  runs  thus :  "  Ars  autem  mathe- 
i^ca  damnabilis  est  et  interdicta  omnino."  Prosecution  for  witch- 
'ft  and  sorcery  hung  over  the  discoverers  of  gunpowder  and  the 
inting-pressj  the  cnief  agents  of  civilisation,  in  ages  when  the 
**ni-engine  and  electric  telegraph  would  have  led  their  inventors 
tne  stake.  But  civilisation  tends  to  fireedom,  and  is  possible  only 
^  the  free^  whether  it  be  exemplified  in  mathematics  or  millinery. 
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Our  worthy  forefathers  did  a  good  deal  of  barbarian  law-makincr 
in  their  day.     With  due  gravity  and  deliberation  they  denounced 
punishments  against  witchcraft,  heresy,  profane  swearing,  Sabbath- 
oreaking,  and  reviling  the  Church  ana  the  king.     In  their  ignor- 
ance, they  made  laws  which  no  human  intelligence  could  success- 
fiilly  administer  or  enforce,  and  which  were  not  worth  enforcing,  as 
they  were  directed  against  customs,  acts,  or  opinions  of  no  materiil 
moment  to  society.     What  the  worse  are  we  though  our  eyes  are 
dazzled  and  our  fancies  amused  by  fashions  in  dress,  that  Puritaii< 
and  Covenanters  would  have  looked  at  with  horror,  and  passel 
severe  laws  to  restrain, — though  our  young  men  use  emphatic  ex- 
pressions, in  the  ordinary  course  of  conversation,  which  two  cen- 
turies ago  would  have  placed  them  in  the  stocks,  and  give  vent  U 
opinions  that  would  have  exalted  them  to  Thomas  AikenheaLfs 
gallows?     We  are  not  the  worse,  but  the  better :  we  have  grown  to  , 
understand  the  difference  between  what  may  be  permitted  and  what 
cannot  be  permitted, — between  what  is  indinerent  to  the  public  weal 
and  what  is  absolutely  essential  to  it;   and  we  have  out-grovn 
that  state  of  culture  where  law  leaves  nothing  to  the  good  sense  and 
free,  intelligent  choice  of  individuals,  and  where  mental  and  phy^cii  I 
energy  arc  paralysed  by  absurd  rules,  established  without  commoa  1: 
consent,  and  requiring  obedience  without  examination.  I 

To  compel  men  to  be  virtuous  is  not  possible,  and  to  try  is  fboli^:  | 
therefore  most  even  of  the  graver  vices  are  well  let  alone  by  l^^isr  j 
lators  and  ministers  of  justice.  They  could  not  successfully  inter- 
fere to  exterminate  ingratitude,  uncharitableness,  greed,  pride,  en^y* 
and  lying  for  amusement,  and  not  for  any  onerous  consideration. 
Their  interference  would  foster  respectable  hypocrisy  only,  and  not 
virtue ;  and  hypocrisy  is  not  worth  the  cost  of  rearing, — at  least,  it 
ought  not  to  be  forced  at  the  public  expense,  but  left  to  private 
enterprise,  which  has  in  all  ages  been  found  to  produce  an  anipk 
supply. 

Our  ideas  of  what  a  crime  ought  to  be  in  its  essentials  have  bees 
thoroughly  sifted  and  tested  by  long  experience ;  and  while  it  need 
not  be  concealed  that  there  are  statutory  offences  which  reason  and 
justice  repudiate,  and  which  they  will  eventually  abolish,  there  is  do 
crime  at  common  law  which  wul  not  bear  the  strictest  philosophical 
examination.  A  crime  at  cominon  law  is  an  immoral  act  with  thrve 
constant  characteristics  :  (1.)  It  is  an  act  prejudicial  to  the  interesi> 
of  society,  inasmuch  as  it  injures  some  member  of  society  in  his  persoa 
or  in  his  property ;  (2.)  It  is  an  act  capable  of  satisfactoiy  legal 
proof,  inasmucn  as  evil  intent  is  manifested  in  it  by  external  acts, 
and  not  in  thought  alone ;  and  (3.)  It  is  an  act,  from  the  doing  tif 
which  punishment  will  operate  as  a  deterrent  upon  the  mind  oi 
a  responsible  being,  capable  of  apprehending  means  and  ends,  and 
seeking  after  happiness  under  the  guidance  of  right  reason,  ifore 
briefly,  a  crime  is  injurious  to  society,  proveable  oeyond  doubt,  and 
avoidable  by  a  rational  mind  aware  of  all  the  consequences.    The 
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nan  who  commits  murder  injures  society  by  depriving  it  of  the  in- 
ustry  of  one  of  its  members,  and  by  exciting  m  the  minds  of  all 
hat  feeling  of  insecurity  and  dancer  whicn  it  is  the  object  of 
!ood^vemment  to  dispel.  Out  of  this  selfish  desire  of  personal 
wunty,  no  doubt,  springs  the  impulse  to  punish  ;  for  the  loss 
f  one  member  of  society  would  be  an  argument  rather  for  spar- 
'g  the  murderer,  than  for  throwing  away  uie  industrial  capabilities 
f  another.  And  so,  for  the  safety  of  person  and  property,  it  is 
?Iieved  to  be  expedient  to  punish  rape,  cutting  and  stabbing,  wilful 
ne-raising,  forgery,  theft,  and  the  like.  The  mere  intention  to 
ramit  any  of  these  crimes,  unless  it  plainly  manifest  itself  in  some 
itward  act,  some  deed  distinct  and  oojective,  is  nothing  in  the  eye 
the  law,  whatever  it  may  be  in  the  eye  of  morality,  since  it  is  not 
man  to  discover  intention  which  does  not  pass  into  action,  and 
ice  no  man  can  effectually  restrain  his  thougnts,  whatever  he  may 
'  for  his  acts.  A  crime  must  not  be  planned  merely,  it  must  be 
rpetrated :  it  must  not  be  perpetrated  merely,  it  must  be  perpe- 
itecl  intentionally,  and  by  an  individual  capable  of  forming  a  de- 
erate  intention,  and  who  is  on  that  account  legally  and  morally 
iponsible.  Punishment  will  not  deter  from  the  commission  of 
me  a  person  incapable  of  distinguishing  right  from  wrong,  and 
understanding  the  relation  between  an  offence  and  its  punish- 
JBt;  nor  will  punishment  deter  fix)m  the  commission  ot  secret 
'Oies,  where  the  chance  of  detection  is  so  very  small  that  the  iii- 
atious  and  unwary  only  are  detected,  and  the  moderately  circum- 
ict  escape.  Then,  again,  the  evil  intention  must  be  unmistake- 
Iv  manifested.  A  man  may  murder  with  his  sneers  and  insults ; 
a  by  conduct  of  an  equivocal  character  he  may  injure  certain 
Jmbera  of  society  more  in  health  and  happiness  than  if  he  used 
en  violence.  But  the  law  sees  what  is  open  only,  and  is  blind  to 
3  equivocal,  the  doubtfril,  and  the  inextncably  obscure.  Where- 
er,  from  the  nature  of  the  crime,  the  proof  of  it  must  always  be 
Scult  and  generally  impossible,  it  is  better  that  law  should  over- 
>k  an  offence,  conviction  for  which  must  necessarily  be  an  accident, 
f  it  is  the  certainty  of  punishment  that  makes  it  effectual  as  a  de- 
nx'nt,  every  intending  criminal  looking  rather  to  the  chances  of 
Pape  than  of  detection  ;  and  the  only  worthy  object  of  criminal  law 
to  overawe  the  many  and  to  punish  the  few,  and  as  Cicero,  with  a 
f^ness  unusual  for  him  expresses  it,  nt  rnetus  ad  omnesj  poena  ad 
»icos  verveniset,  which  can  never  happen  when  it  is  clear  to  the 
'uprenension  of  all  that  a  total  want  of  circumspection  alone  can 
^pose  to  detection  and  punishment.  The  fact  is,  that  in  every 
>untry,  as  well  as  Sparta,  rogues  are  not  punished  for  their  roguery, 
It  for  being  caught  in  it. 

Hence  there  are  some  offences  against  the  moral  law  which  do 
^^  completely  fulfil  these  three  criteria  of  crime,  and  which  arc, 
^erofore,  so  far  as  human  law  is  concerned,  privileged  crimes. 
^nrji*  of  them  do  little  appreciable  injuiy  to  society ;  some  of  them 
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are  incapable  of  conclusive  proof;  some  of  them  cany  their  punbb- 
ment  alon^;  with  them  so  surely,  that  the  punishment  of  the  law  is 
useless  or  impossible.  To  calm  reason,  it  will  appear  that  to  punish 
the  suicide  is  impossible ;  and  that  exclusion  or  his  body  firom  the 
churchyard,  burial  at  crosa-roads  with  a  stake  through  his  breast,  and 
like  contumely,  are  ineffably  vain  and  unwise.  Painful  this  pub- 
lic insult  may  be  to  his  friends  and  relations,  who  deserve  no  punish- 
ment, but  wno  rather  deserve  pity  and  kind  consideration ;  but  to 
him  it  is  a  matter,  perhaps,  oi  ignorance,  certainly  of  indifference, 
whether  the  elaborate  impotence  of  law  be  wrea&ed  upon  his  re- 
mains, or  upon  the  worn-out  clothes  he  laid  aside  seven  years  before 
he  abandoned  his  vesture  of  flesh.  The  suicide  robs  society  of  die 
fruits  of  his  life ;  but  can  society  punish  him  after  be  has  braved 
death,  and  put  himself  beyond  the  reach  of  pleasure  or  pain  I  Can 
society  do  anything  to  prevent  others  from  following  hun,  and  ^ith 
drawing  out  of  the  jurisdiction  of  human  tribunals  f  Oftener  thin 
once,  in  the  course  of  human  experience,  when  suicide  ran  a  lisk 
of  becoming  fieuBhionable,  and  some  temporary  tide  of  vanity  prompt^ 
to  its  commission,  exposing  the  bodies  of  smcides  to  pubhc  indi^itj 
has  had  a  very  palpable  influence  in  abolishing  the  fashion ;  but^ai 
a  general  rule,  the  love  of  life  is  the  master-motive  either  to  urp 
or  restrain ;  and  when  it  fails,  nothing  else  need  be  appealed  tov 
Our  Scottish  lawyers  have  long  been  of  this  opinion,  thou^ 
English  lawyers  and  law-givers,  taking  advantage  oi  the  not  lusf 
nificant  effect  of  barbaroua  show  upon  the  En^ish  mind,  deny  t& 
ordinaiy  rites  of  burial  to  the  suicide.  The  Omniscient,  who  placei 
the  suicide  at  his  post,  alone  can  judge  why  he  lefl;  it,  and  pnnsk 
him  if  he  has  done  amiss ;  for  human  mtellect  cannot  penetrate  tte 
mysteries  of  his  deed,  nor  human  impotence  put  forth  upon  his 
ite  arm  of  vengeance  into  the  region  beyond  death. 

Nor  does  it  appear  that  to  punish  attempts  at  suicide  would  aenQ 
any  good  end.  Attempted  suicide  may  be  called  attempted  mordtf* 
as  is  done  by  our  able  out  paradoxical  Sir  George  Mackenzie,  aixl 
punished  severely.  If  it  be  punished  with  death  (which  attempt^J 
murder  is  not  in  our  country),  then  the  suicide  attains  his  object  at 
last  afi;er  some  disagreeable  aelay.  If  it  be  punished  severely,  where 
is  the  advantage  ot  making  life  unpleasant  to  one  to  whom  life  was 
intolerable  before  f  It  on^  adds  a  slight  additional  reascm  to  indoc^ 
him  to  try  again,  on  the  supposition  that  he  is  capable  of  reasoning 
which  few  are  who  attempt  suicide.  Sham  attempts  at  suicide,  gop<? 
about  with  due  regard  to  personal  safety,  and  on  purpose  to  excite 
compassion,  may,  of  course,  be  put  down  by  punisnment,  as  wella^' 
any  other  imposture ;  but  to  suspect  them  is  venturing  upon  dan- 
gerous ground.  As  to  self-mutilation,  it  is  a  crime  or  rare  occor- 
rence,  and,  in  general,  sufficiently  punished  in  itself,  if  not  the  ac* 
of  a  person  who  is  irresponsible,  and  may,  therefore,  justly  be  dass^ 
among  privileged  crimes. 

One  mode  of  committing  suicide  law  might  interfere  with  con- 
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fiiderable  effect  to  prevent ;  and  that  is,  the  mode  of  drinking  one's 
self  to  death  by  the  constant  and  immoderate  use  of  spirits,  J^rally, 
this  mode  of  committing  suicide  by  drink,  is  quite  as  great  a  crime 
as  by  pmssic  acid,  and  perhaps  greater ;  for  the  one  way  is  far  more 
deliberate  than  the  other.  But  then  this  crime  does  not  satisfy 
the  three  tests.  Drinking  to  mortal  excess  could  not  be  easily 
proved,  since  constitutions  vary  so  much,  and  the  length  of  time  to 
i>e  included  in  an  indictment  for  it  would  be  so  very  considerable. 
Besides,  what  is  the  value  of  a  sot's  life  to  society,  that  society  should 
be  at  any  large  expense  or  trouble  about  it  ?  And  where  is  the  pros* 
pect  that  punishment  would  deter  others  firom  this  same  crime  ?  Not 
punishment,  but  restraint,  will  require  to  be  the  cure  here ;  and  by 
and  by  we  must  have  some  scheme  for  enabling  the  friends  of  oino- 
maniacs  to  shut  them  up  in  a  temperance  or  teetotal  bedlam, 
should  they  think  it  more  consistent  with  right  feeling,  or  more 
economical  so  to  shut  them  up,  than  to  allow  tnem  to  drink  them- 
selves out  of  existence.  Obviously  enough,  society  cannot  be  at  the 
expense  of  watching  these  useless  members,  or  punishing  them  for 
what  they  cannot  or  will  not  help  doing  to  themselves.  When  they 
proceed  to  do  violence  to  the  property  or  persons  of  others,  it  is  time 
for  society  to  interfere ;  and  with  us  society  does  interfere  rather 
unmercifully  sometimes,  on  the  hypothesis  that  oinomaniacs  are 
responsible  and  rational  beings,  whereas  in  truth  they  oflen  are 
not. 

Another  crime  against  morality,  allied  to  self-mutilation,  and 
privileged  as  yet  in  both  Scotland  and  England,  is  that  of  a  woman 
causing  herself  to  abort,  or  part  with  the  foetus  in  her  womb.  So 
^  as  we  know,  no  woman  has  ever  been  tried  and  punidied  for  this 
offence  against  morality  in  any  country  in  the  world.  The  Greek 
sages  rather  approved  of  this  method  of  limiting  population,  and  the 
Roman  moralists  declaimed  against  it  to  little  purpose.  Cicero,  in 
a  blaze  of  rhetoric,  maintains  that  it  is  a  crime  wnich  ought  to  be 
punished  with  death  ;  and  Ovid,  in  his  voluptuous  verses,  strongly 
<lisapproves  of  it,  and  with  the  bold  licence  of  poetry  asserts,  that 
the  woman  who  invented  it  should  have  perished  in  the  womb  by 
her  own  tactics  (su&  militiS).  But  neither  eloquence  nor  poetry  kept 
the  practice  within  moderate  bounds,  or  rendered  its  discovery  a 
public  shame.  Juvenal,  with  a  savage  irony,  exhorts  the  Roman 
cuckolds  never  to  let  their  wives  want  for  drugs,  if  they  had  any 
^ples  about  seeing  their  estates  go  to  the  sons  of  Ethiopians ;  and 
Seneca,  aware  of  the  prevalence  of  the  practice,  thought  it  no  in- 
delicacy, in  his  ConsolcUio  ad  Helviam^  to  enumerate  among  his 
mothers  virtues,  that,  unlike  other  lioman  matrons,  she  never 
destroyed  the  embryo  in  her  womb  to  preserve  her  figure.  That  law 
could  have  cured  immorality  of  this  wide-spread  and  ^ross  character 
is  not  to  be  believed.  Law  is  the  expression  of  the  wul  of  the  many 
^  to  what  may  be  the  limit  beyond  aecency  which  it  becomes  penal 
to  trespass;  so,  when  it  is  for  the  convenience  or  pleasure  of  the 
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many  to  gratify  any  vice,  it  will  never  be  eflFectually  prohibited  by 
criminal  law.    Our  ideas  of  decency,  if  not  of  morality,  are  different, 
as  we  do  not  take  them  from  the  private  character  of  Jupiter  and 
his  relatives ;  and  it  has  been  rightly  established  with  us,  that  the 
individual  who,  with  a  felonious  purpose,  by  drugs  or  instraments, 
causes  a  woman  to  abort,  is  liable  to  a  severe  punishment.    But  the 
woman  herself  has  been  hitherto  a  privilege  criminal.    She  puts 
her  life  in  peril ;  and  if  she  be  willing  to  run  that  risk,  she  will 
most  probably  be  willing  to  run  all  risks.     No  dread  of  punishment 
could  be  expected  to  oeter  her,  and  she  can  calculate  upon  an 
almost  certain  escape  from  detection.     She  is  bent  on  hidmg  her 
shame,  and  she  works  in  secret.   The  methods  she  adopts  majoe iii 
themselves  innocent,  such  as  leaping,  dancing,  or  the  use  of  purga- 
tives ;  and  fix>m  innocent  instruments,  how  can  a  guilty  intention  be 
safely   inferred  1     Plainly,    punishment  would  only  overtake  the 
simple  and  unwary,  and  the  dread  of  it  could  not  weigh  a  feather 
against  the  impulses  that  drive  to  the  crime,  with  the  chances  of 
success  in  the  attempt  and  self-destruction  about  equal.     So  &r 
self-abortion  does  not  meet  the  criteria  of  crime ;  and  political  eco* 
nomy  may  ask  with  harshness,  yet  not  without  reason — What  is 
the  value  to  society  of  a  child  begotten  in  illicit  passion,  stan)])ed 
in  the  coarsest  die  of  appetite,  the  fountain  of  whose  existence  » 
poisoned  by  its  mother^s  shame,  terror,  and  despair? 

Recently,  the  privilege  of  a  pregnant  woman  to  attempt  to  pifr 
cure  abortion  was  made  the  subject  of  discussion  in  the  Higk 
Court  of  Justiciary,  in  the  case  of  Jessie  Webster  (May  24,  W^\ 
who  was  alleged  to  have  taken  a  quantity,  "  to  the  prosecutor  un- 
known," of  powder  of  savin,  gamboge,  and  colocynth,  to  cans 
herself  to  abort,  but  without  success.  It  was  argued  for  her,  that 
this  was  no  crime  at  all, — ^it  having  never  been  held  to  be  so  as  yet, 
and  it  being  from  its  nature  incapaole  of  proof,  injurious  only  to  the 
woman,  and  so  dangerous  and  so  secure  frx>m  detection,  that  m' 
punishment  could  have  the  least  effect  towards  its  prevention. 
Unfortimately,  no  decision  was  given,  as  the  indictment  was  with- 
drawn on  account  of  indications  of  opinion,  given  from  the  Bench, 
in  favour  of  objections  taken  to  the  minor,  in  respect  that  it  gave  no 
idea  of  the  age  of  the  foetus,  and  averred  nothing  as  to  the  characttJ 
or  quantity  of  the  drugs ;  and  the  panel  has  not  been  re-indictt-A 
Most  probably  it  would  be  held  that  an  attempt  of  this  nature  is  s 
crime,  since  it  would  be  conducive  to  good  morals  and  decency  that 
law  should  make  women  very  circumspect  in  such  matters,  even 
though  law  cannot  prevent  such  attempts  from  being  made  in 
secret.  But  really  it  is  a  difficult  business  to  settle,  in  a  rational 
manner,  those  rights  of  the  homunculus,  about  which  Sterne,  in  he 
"Tristram  Shandy,"  makes  so  merry.  Tertullian's  proposition^ 
homo  est  qui  futurus  est^  though  admirable  in  declamation,  is  que^ 
tionable  both  in  moral  philosophy  and  microscopic  physiology.  Ana 
if  wilful  foeticide  be  held  criminal  on  the  part  of  the  nioSier,  whv 
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hoold  not  culpable  foeticide  be  made  a  ground  of  indictment  against 
hose  ladies  who  dance  and  ride,  and  bring  on  abortions  and  mis- 
arnages  by  their  recklessness?  For  the  criminal  jurist,  this  part 
•f  the  neutral  ground  is  hard  and  baiTen,  however  fertile  it  may  be 
or  preachers  and  moralists.  And  to  preachers  and  moralists  it 
lad  better  be  left.  They  may  educate  tne  people,  and  accomplish 
*y  inteUigence  and  reason  what  the  terrors  of  the  law  cannot  ac- 
oinpUsh.  The  prevalence  of  such  a  crime  in  any  nation  is  most 
ininous :  it  indicates  unmistakeably  a  rotten  state  of  society,  which 

auires  far  deeper  alteration  and  amendment  than  in  its  criminal 
e.  Those  vain  Roman  matrons  who  preferred  a  graceful  waist  to 
flfspring,  that  would  rise  to  serve  the  State  in  peace  or  war,  were 
ringing  the  spoiler  upon  Rome,  after  their  graceftd  waists  had 
Dllapsed  to  the  five  lumbar  vertebrae  and  a  few  pinches  of  dust. 

Strong  opinions  have  been  expressed  by  some  moralists  as  to  the 
riminahty  of  seduction,  and  by  none  stronger  than  Paley,^  who  was 
ur  from  an  ascetic,  or  likely  to  adopt  severe  views  of  any  innocent 
leasure.  He  avers  that  ^^  the  seducer  practises  the  same  strata- 
gems to  draw  a  woman's  person  into  his  power,  that  a  swindler  does 
3  get  possession  of  your  goods  or  your  money ;"  that  the  seducer's 
raud  is  the  most  criminal  of  all  frauds,  ^^  as  the  injury  effected  by 
'  is  greater,  continues  longer,  and  less  admits  reparation  ;*'  that  no 
Ks  of  fortune  by  forgery  or  robbery  could  create  equal  affliction 
nd  distress  to  a  father  or  a  brother ;"  and  he  maintains  that  ^^  the 
^ucer  is  answerable  for  the  multiplied  evils  to  which  his  crime 
ives  birth  ;"  and  concludes,  that  *^  if  we  pursue  the  effects  of  seduc- 
on  through  the  complicated  misery  which  it  occasions,  and  if  it  be 
ight  to  estimate  crimes  by  the  mischief  they  knowingly  produce,  it 
'ul  appear  something  more  than  mere  invective  to  assert,  that  not 
ne-half  of  the  crimes  for  which  men  suffer  death  by  the  laws  of 
'England  are  so  flagitious  as  this." 

There  is  not  a  httle  force  in  the  reasoning  of  this  moralist ;  but 
here  are  grave  difficulties  in  the  way  of  ranking  seduction  among- 
>unishable  crimes.  There  is  a  difficulty  as  to  proof,  since  the  se- 
lucer^s  arts  extend  over  a  course  of  time,  and  are  not  practised  before 
>bservant  witnesses,  but  practised  before  one  entranced  witness  onlv, 
vho  takes  them  as  the  genuine  product  of  affection,  or  she  would 
lot  be  deceived  by  them.  And  then  who  can  determine  how  far 
hey  have  succeeded,  and  discriminate  between  coquetry  and  virtue  I 
W^ould  the  most  deeply  injured  complain,  or  would  she  not  rather 
hide  her  shame  in  secret  1  In  Scotland,  where  actions  of  damages 
for  seduction,  though  competent,  are  very  uncommon,  we  can  haraly 
conceive  of  a  modest  woman  applying  to  the  criminal  law  for  ven- 
geance upon  her  betrayer ;  we  can  conceive  of  women  of  facile  vir- 
tue exceedingly  eager  to  vindicate  their  overreached  simplicity  in 
1  witness-box.  The  crime  of  rape  is,  in  general,  not  easily  proved,  ex- 

1  Moral  Philosophy,  iii.  3.  sect.  4. 
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oept  when  stupefying  drugs  are  used, — it  being  difficult  to  ascertain 
whether  resistance  has  not  been  given  up ;  but  how  much  more 
difficult  is  it  to  ascertain  to  what  degree  tne  victim  of  the  seducer 
has  been  deceived  ?  That  woman  is  weak  indeed,  who  believes  the 
representations  on  which  she  is  asked  to  give  away  her  virtue ;  for. 
with  deference  to  the  shrewdness  of  Dr  Paley,  female  virtue  is 
known  by  all  to  be  very  unlike  "  your  goods  or  your  money,"  which 
are  understood  to  be  marketable  articles,  the  very  mention  of  purtbg 
with  which  is  not  an  insult  of  the  grossest  character.  Besides,  men 
are  not  the  only  seducers ;  and  how  could  guilt  be  proved  against  a  dis- 
tinguished person  like  Lady  Potiphar  ?  From  reflections  like  these, 
it  becomes  apparent  that  seduction  is  a  crime  incapable  of  proof ;  and 
when  that  is  so,  it  is  of  little  consequence  to  consider  that  it  is  a 
crime  nnpreventable  by  punishment. 

Another  crime  nnpreventable  by  punishment,  according  to  the 
results  of  experience  and  all  reasonable  probabilities,  but  as  yet  not 
a  privileged  crime,  is  the  very  common  offence  of  theft  by  a  prosti- 
tute from  the  person  of  her  temporary  paramour.  No  trials  are 
more  common  in  our  justidaiy  courts  than  those  of  prostitutes,  kr 
stealing  money  or  other  valuables  from  men  who  have  been  in  their 
society  for  a  purpose  which  the  law  winks  at,  but  cannot  approve  d 
The  evidence  against  one  of  these  poor  creatures  is  always  of  the 
most  meagre  and  unsatisfactorv  kind :  the  recollection  of  a  drunk  man 
being  the  usual  proof  of  identity,  and  the  strongest  element  of  proof 
against  her  being  a  part  of  the  stolen  property  found  in  a  room  to 
which  she  has  access  with  another  eight  or  ten.  Evidence  of  opportn- 
nity  seems  to  be  accepted  by  many  juries  as  quite  enough  ;  and  their 
principle  of  judgment  is,  tnat  a  prostitute  will  steal  if  she  has  the 
chance.  That  principle  is  founded  on  truth ;  but  it  is  not  the  prin- 
ciple of  the  criminal  law,  or  no  jury  could  ever  have  the  opportunity 
or  applying  it ;  for  the  individual  that  commits  crime  at  eveiy  op- 
portunity, is  no  more  responsible  than  the  gunpowder  which  ex- 
plodes at  the  touch  of  fire,  especially  when  the  opportunity  is  not  of 
the  woman's  own  making,  but  is  made  for  her  by  some  man  as 
brutish  and  vicious  as  herself,  and,  unlike  her,  without  the  excase 
of  misfortune.  And  yet  the  time  of  juries  and  judges  is  taken  np 
to  see  that  the  opportunity  to  steal  is  proved,  regardless  of  the  decla- 
mations of  young  counsel,  talking  without  pay  or  hope,  to  show  that 
proof  of  opportunity  is  not  enough  ;  and  after  a  verdict  of  guiltr? 
returned  without  a  minute's  deUberation,  the  judge  sentences  a  jjoor 
girl  of  eighteen,  tried  for  the  first  time,  perhaps,  to  three  or  fonr 
years'  penal  servitude,  because,  forsooth,  she  could  not  resist  the 
temptation  of  stealing  the  L.80  or  L.lOO,  which  the  lust  of  some 
debauchee  placed  witnin  her  reach ;  whereas  if  said  debauchee  had 
been  a  little  less  wealthy,  or  a  little  more  prudent,  she  might  ha^"? 
had  the  chance  of  stealing  only  a  few  shilhngs,  and  been  sentenced 
in  a  police  court  to  a  few  days'  imprisonment.  It  is  very  hard  for 
the  outcasts  of  society  thus  to  bear  the  sins  of  others  ;  but  there  arv 
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e\r  more  useless  occupations  under  the  sun  than  that  of  judges  and 
lines  condemning  prostitutes  to  penal  servitude  for  theft,  and  few 
lore  useless  expenditures  of  pubhc  time  and  money.  The  law  of 
ipplj  and  demand  draws  down  others  into  their  place ;  and  the 
loral  nature  of  a  woman  being,  in  general,  lost  witn  her  chastity, 
hey  steal  like  the  others,  who  went  before  them  to  punishment, 
henever  opportunity  offers.  To  make  prostitutes  honest  by  this 
lethod,  is  as  hopeless  as  to  purify  the  Clyde  by  throwing  a  few 
Qcketfuls  of  its  dirty  water  occasionally  upon  the  land.  The  Ducket- 
ils  are  not  missed  in  the  river,  and  they  run  back  to  it  in  a  little 
bile  as  dirty  as  before.  It  is  time  to  ask  seriously,  what  is  the  use 
'  punishing  prostitutes  for  what  thev  cannot  well  help,  and  cer- 
inly  never  will  help  1  Is  that  an  object  on  which  to  expend  the 
Ene  of  jurymen,  and  public  money  in  fiscal's  salary  and  witnesses' 
larges  f  It  has  one  effect  only,  and  that  is,  to  encourage  prosti- 
ites,  by  giving  such  security  as  the  law  can,  that  the  property  of 
Wemongers  shall  be  safe.  And  this  is  not  a  very  consistent  atti- 
tde  for  our  enlightened  country  to  assume^  although  it  has  done 
» nnconsciously,  firom  a  resolution  to  be  blind  altogether  to  the 
dstence  of  prostitution.  It  takes  care  of  the  money  of  lusty  gen- 
emen,  and  takes  no  care  of  their  health,  by  using  means  to  prevent 
^^ases  that  lurk  in  and  destroy  the  constitutions  of  themselves, 
«ir  children,  and  grandchildren.  Why  should  our  law  encourage 
^titution  itself,  and  seek  only  to  prevent  its  minor  evils  ?  lor 
hat  is  the  loss  of  L.lOO,  to  the  loss  of  health  and  soundness  of  the 
snes !  We  point  out  this  anomaly,  and  dare  to  suggest  what  may 
^pear  to  be  very  paradoxical,  that  it  would  be  an  improvement  in 
ir  criminal  law,  and  greatly  conducive  to  morality,  to  direct  juries 

>  accjuit  every  prostitute  accused  of  theft,  if  they  should  come  to 
^  satisfied  that  she  stole  firom  the  person  of  a  man  who  was  in  her 
^ropany  for  immoral  purposes.     The  whoremonger  has  no  right 

>  have  property,  which  fie  himself  places  in  jeopardy,  protected  at 
he  expense  of  society ;  and  society  has  the  less  reason  to  attempt  it, 
aat  it  cannot  be  done.  It  is  enough  that  he  has  a  civil  action  for 
^  restoration  ;  sufficient  punishment  for  the  poor  thief  that  she  be 
ODipelled  to  restore  her  booty.  That  this  suggestion  of  granting 
■i^Qinnity  fiiom  punishment  should  be  acted  on  at  an  early  date,  is 
lot  among  our  hopes ;  but  we  shall  be  satisfied  if  these  oonsidera- 
ions  have  any  effect  towards  moderating  the  severity  of  some  judges, 
^^  of  suggesting  caution  to  those  self-righteous  juries,  who  are 
iDable  to  take  in  any  idea  of  the  possible  innocence  ofan  unfortunate, 
"^Jgenerally  much-to-be-pitied  woman. 

W  late  it  has  been  a  widely  agitated  question,  whether  the  negli- 
?^nce  of  the  directors  of  banking  or  other  public  companies,  which 
™*8  proved  signally  injurious  to  the  interests  of  shareholders,  ought 
^  constitute  a  real  or  a  privileged  crime.  These  directors,  as  a 
Matter  of  duty,  ought  to  ascertain  the  gains  and  losses  of  the  com- 
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pany,  and  the  general  state  of  their  affairs,  and  report  thereon.   If 
they  do  not  discharge  this  duty  for  themselves,  but  leave  it  to  a  ser- 
vant who  deceives  them  ;  and  they,  being  themselves  decdved  in  the 
first  instance,  deceive  the  members  of  the  public  who  become  share- 
holders, and  purchase  at  a  high  price  what  is  worth  next  to  nothiiM^ 
or  less  than  nothing,  are  they,  in  this  neglect  of  duty  which  is  ruin- 
ous to  othex'S,  guilty  of  a  crime  1     If  they  purposely  and  knowingly 
deceive  parties,  by  declaring  dividends  out  of  capital  and  the  like, 
into  becoming  snareholders,  then  they  are  clearly  guilty  of  fraud. 
Conspiracv  to  defraud,  which  is  simply  conjoint  fraudulent  intention 
manifested  by  common  acts,  is  the  crime  of  which  the  Royal  British 
Bank  Directors  were  found  guilty,  and  in  his  charge  Lord  Campbell 
stated  to  the  jury  what  was  consistent  with  the  principles  of  Scotch 
as  well  as  English  law,  that  in  order  to  find  them  guilty,  the  juij 
must  be  satisfied  of  three  things — (1.)  That  at  a  certain  date  the 
Bank  was  insolvent ;  (2.)  That  the  Directors  knew  of  the  insolvency; 
and  (3.)  That  they  concealed  the  insolvency,  and  represented  that 
the  Bank  was  in  a  prosperous  condition,  by  paying  dividend  out  of 
alleged  profits,  when  no  profits  had  been  made  from  new  shares,  and 
the  Tike.    They  made  false  representations,  knowing  them  to  be  faH 
or  they  would  have  escaped..    If  they  had  received  the  false  state- 
ments at  second  hand,  and  repeated  them,  merely  suspecting  tbst 
they  were  false,  that  would  not  have  been  enough ;  for  the  prosecu- 
tion, it  was  necessary  to  prove  positive  gailtv  knowledge,  which  was 
not  easily  done,  but  which  could  be  safely  mferred  from  facts  asj 
circumstances.    Between  this  gigantic  swindling  and  swindling  od 
a  small  scale,  there  is  no  distinction  in  principle.    But  if  the  Direo 
tors  are  free  of  evil  purpose,  and  i^orantly  certify  as  true  on  trust 
what  they  ought  to  have  ascertained  as  matter  of  fact,  and  pro- 
fess to  have  so  ascertained,  does  this  neglect  of  duty,  and  false  pro- 
fession of  having  discharged  their  duty,  render  them  amenable  to 
criminal  law  ?     Culpable  neglect  does  in  more  than  one  instance 
constitute  crime.     Killing  through  negligence,  without  iutentioui  i» 
culpable  homicide.     Ana  the  distinction  is  rather  delicate  betTieec 
the  railway  pointsman,  whose  negligence  causes  the  destruction  of 
property  and  the  permanent   maiming  of  person,  and  the  Bai^ 
Directors,  whose  negligence  destroys  the  hara-eamed  savings  of  tl* 
poor,  squanders  the  earthly  all  of  helpless  women,  and  sends  many  > 
ruined  wretch  to  a  lunatic's  cell  or  to  the  grave.    But  then,  if  inj^i? 
to  property  ensue  through  the  carelessness  of  a  servant,  chosen  by  tli*^ 
person  whose  property  is  destroyed,  it  becomes  a  delicate  task  for  la« 
to  visit  upon  the  servant  the  consequence  of  the  master's  unlucir 
choice,   as   well    as   of  his    own  carelessness.      Law  had  better 
decline  such  a  task,  and  allow  the  master  to  suffer  for  his  en^ 
in  judgment,  because  he  has  failed  to  use  that  vigilance  which  no 
one  can  use  for  him.      This  consideration  goes  at  once  to  the 
heart  of  the  Question,  as  to  whether  or  not  negligent  bank  directors 
are  privilegea  criminals.     They  are  chosen  by  the  shareholders  9» 
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their  servants,  and  remunerated  as  such.  They  may  have  various  ih- 
tellectoal  qualifications  for  their  work,  and  they  generally,  if  not  uni- 
versally, have  the  most  necessary  of  all  Qualifications, — sufficient  pro- 
perty to  repair  the  damage  done  through  their  failure  of  duty,  which, 
like  trustees  and  other  parties  who,  with  or  without  remuneration, 
undertake  to  perform  certain  work,  they  are  no  doubt  liable  to  do. 
Civil  liability  is  perfectly  adequate  to  protect  the  interests  of  society, 
and  to  deter  otners  from  like  gross  or  total  neglect  of  duty,  and 
nothing  farther  is  required, — there  being  no  felonious  intention  to 
defraud,  and  the  neglect  being  sufficiently  punished  by  its  civil  con- 
sequences, as  self-mutilation  is  by  its  physical  consequences. 

If  we  apply  these  tests  for  crime  to  some  offences  constituted  by 
statute,  we  should  find  either  that  they  are  no  crimes  at  all,  or  ought 
to  be  privileged  crimes.  For  example,  these  tests  would  make  short 
work  with  offences  against  game,  and  against  that  modem  directory 
for  tippling  in  season,  known  as  Forbes  Mackenzie's  Act.  Of  such 
barbarous  mterferences  of  the  governing  power  with  the  governed,  the 
worthless  but  costly  results  are  contempt  for  law  in  general,  perjury 
to  obtain  proof,  the  oppression  of  the  unlucky  few,  tne  impunity  of 
the  many,  sure  loss  ot  public  cash  and  of  private  character.  To  the 
ear  of  reason,  the  mew  of  a  sacred  Egyptian  cat  and  the  cry  of  a 
sacred  British  partridge,  sound  very  much  alike. 

It  is  an  index  of  enlightenment  and  freedom  not  to  punish  doubt- 
fiil  or  debateable  crimes.  The  machinery  of  criminal  justice  is 
necessarily  imperfect  in  its  structure  and  uncertain  in  its  operation, 
;--oftentimes  allowing  the  guilty  to  escape,  sometimes  punisning  the 
innocent,  and  never  adjusting  the  amount  of  punishment  to  the 
measure  of  guilt.  For  who  can  see  into  the  human  spirit,  and  esti- 
mate exactly  the  felonious  intention  which  constitutes  guilt  ? 

*'  Who  knows  the  heart,  'tis  He  alone 
Decidedly  can  tr^  Ub ; 
He  knows  each  spring,  its  various  tone, 

Each  chord,  its  various  bias. 
Then  <U  the  balance  Ufe  be  mute^ 

We  never  can  adjust  it ; 
What*s  done,  we  partly  may  compute, 
But  know  not  whut*s  resisted. 

Who  can  discover  and  make  due  allowance  for  the  victim  of  cir- 
cumstances, bom  with  a  diseased  or  brutish  brain,  and  reared 
^u  savage  ignorance  t  Man  cannot ;  and  therefore  he  wisely  ab- 
stains from  interfering  with  the  conduct  of  his  fellows,  so  long  as 
it  is  not  dangerous  to  himself  and  others.  Retaliation  for  every  ap- 
parent delinquency,  besides  being  somewhat  useless,  would  be  more 
troublesome  than  the  delinquencies  themselves  ;  and  in  the  pursuit  of 
a  moderate  degree  of  happiness,  which  is  all  we  can  attain,  we  frus- 
trate the  end  in  view,  and  reap  the  misery  of  disappointment  only  by 
efforts  after  the  unattainable.  Expediency,  as  welt  as  charity,  wanis 
^s  to  leave  many  of  the  foibles  and  frailties  of  others,  against  which 
^^r  moral  nature  protests,  to  the  judgment  of  Omniscience,  with 
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whose  infinite  wisdom  alone  just  judgment  is  possible.    In  His  pro- 
vidence, justice  is  done,  though  we  are  unable  to  trace  it,  aod 
have  our  faith  shaken  bj  the  spectacle  of  single  sinners  feyoined 
by  fortune,   and  vast   catastrophes  in  which  the  innocent  perish 
with  the  guilty.     In  history,  we  can  see  retribution  &11  upon  masses 
of  men,  vice  eating  out  the  vitals  of  nations,  and  selfnabasement  in- 
clining the  neck  of  the  children  of  brave  fathers  to  the  despof  s  yoke. 
An  unhappy  blind  Samson,  an  oppressed  uneducated  people,  grinds 
at  the  mill  for  idle  and  luxurious  nobles  and  kings,  given  up  to  the 
pleasures  of  sensuality,  until,  in  the  moment  of  doom,  this  blmd  Sam- 
son, groping  in  darluiess  for  relief,  tears  the  pillars  of  the  State 
asunder,  and  buries  all  in  the  bloody  chaos  oi  a  French  Bevolo- 
tion.    But  credulity  must  be  greatly  m  excess  of  charity,  where  re- 
tributive justice  is  seen  to  overtake  individuals,  and  crush  them  be- 
neath a  tower  of  Siloam,  or  in  any  other  conspicuous  way.    One 
truth  there  is,  however,  never  to  be  forgotten,  and  that  is,  that  man 
does  not  suffer  in  his  body  and  outward  estate  alone,  for  the  suffer- 
ings of  the  mind  immeasurably  surpass  those  of  the  body ;  and  tbere 
is  no  finery  of  raiment,  no  thickness  of  baronial  walls,  that  can  shat 
nut  the  punitive  demons  of  remorse  fiom  the  mind  that  is  conscious 
of  having  done  wickedly. 


WHAT  AEE  ACTIONABLE  WORDS? 

Lord  Ellenboeough,  it  is  reported,  once  defined  libel  to  be 
"  anything  which  hurt  the  feeling  of  anybody."  This  definitioJ, 
if  tradition  have  handed  it  correctly  down,  is  hardly  more  extensiye 
than  the  well-known  one  which  !l3entham,  half  in  spite,  half  in 
earnest,  launched  against  the  English  law.  Libel,  he  said,  i^ 
*^  anything  which  anybody,  at  any  time,  may  be  pleased  to  dislike 
for  any  reason.*'  Those  who  in  the  present  day  re-echo,  as  far  «5 
may  now  be  tolerated,  the  praises  which  former  lawyers  were  wont 
to  bestow  on  English  law,  as  the  **  perfection  of  human  reason,^  ad- 
mit and  justify  uie  laxity.  The  Qiunrterly  Review  (vol.  xxxv.,  p. 
571)  describes — it  cannot  be  said,  defines — libel  as  "  that,  and  that 
only,  which  twelve  impartial  citizens  declare  on  oath  to  be  libel 
Nor  is  Scottish  law  less  vague.  "  Here,"  said  Lord  Chief-Com- 
missioner Adam,  ^^  anything  that  produces  imeasiness  of  mind  e 
actionable"  (Mackenzie  v.  Murray,  1819,  2  Murray,  155).  j^ 
seems  to  be  undoubted  that  in  England,  for  any  words,  however  Vnxi^ 
and  fiivolous,  if  they  be  only  written,  and  in  Scotland,  for  anj 
words,  whether  written  or  spoken,  a  pursuer  may  inflict  upon  a  de- 
fender the  expense  and  annoyance  ot  a  jury  trial,  and  trust  to  ^^ 
eloquence  of  his  counsel,  and  the  chapter  of  accidents,  for  damages 
It  is  true  that  there  are  many  checks  upon  too  indiscriminate  a  ns*' 
of  the  action  of  damages  for  defamation.  The  principal  of  tlicse  an? 
the  heavy  expense  ot  the  litigation,  and  the  unsparing  contempt 


1858.]  WHAT  ARE  ACTIONABLE  WORDS  ?  459 

with  which  the  public  and  the  profession  generally  visit  the  liti- 
^ts.  fi]^  these  checks  are  far  from  being  always  effectual.  It 
IS  onibrtunate  that  lawyers  are  to  be  found  able  to  arrange  any  little 
difficulty  as  to  expenses,  and  litigants  so  ill-tempered,  and  so  deaf  to 
all  opimon,  as  to  be  little  alive  to  the  salutary  influence  of  the  con- 
tempt of  others.  Besides,  in  an  action  for  defamation,  the  chances 
are  too  much  in  favour  of  the  pursuer.  Words,  however  innocent, 
are  dwelt  upon,  and  repeated,  and  criticised,  by  Court,  counsel,  and 
witnesses,  till  the  jury  fancy  there  is  something  mysterious  about  them 
—some  deep,  hidden,  malevolent  meaning, — and  award  damages 
accordingly.  Cases  are  known  to  every  one — although  at  present 
we  do  not  care  to  specify  them — which  should  either  never  have  been 
suffered  to  be  tried  at  all,  or  in  which  damages  altogether  dispropoiv 
tioned  to  the  injury  done  have  been  awarded. 

It  was  with  the  view  of  checking  the  number  of  frivolous  actions, 
that  in  England  a  distinction  has  been  taken  between  written  and 
spoken  defamation.  In  the  latter,  there  are  two  sets  of  words, — one 
set  actionable  of  themselves,  and  the  other,  only  on  proof  of  special 
damage  done.  It  is  evident,  that  if  defamatory  woixls  can  be  thus 
divided,  it  is  desirable  to  do  so;  but  it  is  aifficult  to  see  why 
the  principle  of  division  should  be  applied  to  spoken  words  alone. 
The  distinction  seems  to  have  had  its  origin  in  the  eighteenth  cen- 
tur}'.  Before  that,  the  English  judges  appear  to  have  exercised  a 
discretionary  power  of  allowing  or  disallowing  action.  In  the  early 
part  of  the  seventeenth  century,  an  English  judge,  giving  the 
opinion  of  the  Court  of  ICing's  6ench,  stated,  tnat  *^  where  words 

Soken  do  tend  to  the  infamy,  discredit,  or  disgrace  of  the  party, 
ere  the  words  shall  be  actionable  "  (Small  v.  Hammond,  1  Bul- 
shode's  Keports,  40).     And  Chief-Justice  Holt,  in  the  beginning  of 
the  next  century,  observed,  ^^  That  it  was  not  worth  wnile  to  be 
learned  on  the  subject ;  but  whenever  words  tended  to  take  away  a 
'nan'f  repiU€Uiony  he  would  encourage  actions  for  them^  because  so 
doing  would  much  contribute  to  the  preservation  of  the  peace " 
(Baker  v.  Pierce,  6  Mod.,  24).     These  quotations  show  that  then 
there  was  no  distinction  between  words  written  and  spoken ;  and 
Holf  8  opinion  clearly  shows  that  the  judges  were  in  the  habit  of  exer- 
cising discretion,   and  considering  themselves  the  nature  of  the 
l^goage  used.     Their  discretion  came  at  length  to  be  exercised 
according  to  a  fixed  rule,  and  that  rule  has  been  held  to  be  now 
fixed  law.    It  has  been  applied  solely  to  spoken  words,  and  neither 
in  itself,  nor  in  its  application,  can  it  be  adduced  as  an  instance  of 
the  benefit  to  be  derived  from  judge-made  law.    The  decision  which 
placed  the  distinction  between  libel  and  slander  beyond  doubt,  was 
i^ot  ^veu  till  the  present  century ;  and  we  quote  a  passage  from  the 
opinion  of  the  presiding  judge,  as  it  shows  at  once  the  unreasonable- 
ness of  the  judgment,  and  that  it  was  given  only  upon  the  ground  of 
^he  practice  of  the  preceding  century.     Sir  James  Mansfield  said : 
"For  myself,  after  having  heard  the  case  extremely  well  argued,  I 
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cannot,  upon  principle,  make  any  difference  between  words  written 
and  words  spoken,  as  to  the  right  which  arises  on  them  of  bringing; 
an  action.  For  the  plaintiff^  error,  it  has  been  truly  urged,  that  in 
the  old  books  and  abridgments  no  distinction  is  taken  between 
words  written  and  spoken.  But  the  distinction  has  been  made  be- 
tween written  and  spoken  slander  [defamation]^  as  iar  back  as 
Charles  the  Second's  time,  and  the  difference  has  been  recognised 
by  the  courts  for  at  least  a  century  back.'*  After  some  remarks  as 
to  the  criminal  rcDiedies  for  defamation,  he  refers  to  the  aimunents 
used  by  the  introducers  of  the  distinction  :  '^  It  is  curious  that  tbev 
have  adverted  to  the  question,  whether  it  tends  to  produce  a  breach 
of  the  peace :  but  that  is  wholly  irrelevant,  and  is  no  ground  for 
recovenng  damages.  So  it  has  been  argued  that  writing  shows 
more  deliberate  malignity ;  but  the  same  answer  suffices,  that  the 
action  is  not  maintainable  upon  the  ground  of  malignity,  but  for  the 
damage  sustained.  So  it  is  argu^  that  written  scandal  is  more 
generally  difiused  than  words  spoken,  and  is  therefore  actionable; 
but  an  assertion  made  in  a  puolic  place,  as  upon  the  Royal  Ex- 
change, concerning  a  merchant  in  London,  may  be  much  more 
extensively  difiused  than  afew  printed  papers  dispersed,  or  a  privatf 
letter :  it  is  true  that  a  newspaper  may  be  very  genersJly  read,  bai 
that  is  all  casual.  These  are  tne  arguments  which  prevail  on  mj 
mind  to  repudiate  the  distinction  oetween  written  and  spoken 
scandal ;  but  that  distinction  has  been  established  by  some  of  the 
greatest  names  known  to  the  law "  (Thorley  v.  I^rry,  1812, 4 
Taunton,  364^.  It  is  remarkable  that  the  distinction  thus  estab- 
lished, with  tne  view  of  limiting  the  right  of  action  for  slander, 
should  have  been  made  by  the  same  judges  who  strained  even 
power  of  the  law  to  reach  everything  that  parties  chose  to  call  a 
libel,  possibly,  because  thereby  tney  thought  to  retain  power  to  keep 
the  press  in  subjection. 

Words,  then,  are  divided  into  two  classes :  one  class  actionablt^ 
without  proving ;  and  the  other,  not  actionable  except  upon  proof 
of  special  damage  from  their  use.  The  division  is  thus  stated  in 
Bacon's  Abridgment  (7th  ed.,  vol.  vii.,  p.  258) :  "  Where  the 
natural  consequence  of  the  words  is  a  damage — as,  if  they  innport  a 
charge  of  having  been  guilty  of  a  crime,  or  of  having  a  contagious 
distemper,  or  if  they  are  prejudicial  to  a  person  in  an  office,  or  to  3 

ferson  of  a  profession  or  trade, — they  are  in  themselves  actionable. 
n  other  cases,  the  party  who  brings  an  action  for  words,  must  sho* 
the  damage  which  was  received  from,  them."  To  the  first  class 
may  be  added,  "  words  tending  to  disinherison."  The  difficulty  o^ 
proving  special  damage  is  so  great,  that  words  falling  under  tl)(? 
second  class  are  usually  not  actionable,  and  in  ordinary  hnga^ 
are  so  called. 

Where  a  crime  is  imputed,  to  render  the  words  actionable,  it  ni«'^ 

*  Slander  is  now  generally,  and  oueht  always  to  be  used  as  signifying  ^^*  "** 
famation  alone ;  the  word  for  that  ^^liich  i&  not  spoken  being  HbeL 
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e  a  crime  for  which  corporal  punishment  can  be  inflicted  (I. 
Itarkie  on  Libel,  43).  In  America,  where  the  English  rules  have 
een  adopted,  the  crime  imputed  must  be  such  a  one  as,  if  proved, 
ould  ^^  subject  the  party  charged  to  an  indictment  for  a  crime  in- 
olving  moral  turpitude,  or  subject  him  to  an  infamous  punishment " 
Kent's  Commentaries,  8th  ed.,  vol.  i.,  p.  620).  The  ground  upon 
lu'ch  damages  may  be  awarded  is,  stnctly  speaking,  the  jeopardy 
hich  the  party  slandered  runs  of  punishment — ms  exposure  to 
(iminal  liability  (I.  Starkie,  17).  The  awarding  of  damages  as 
soktumi  for  wounded  feelings  is  not  recognised  by  the  law.  The 
>nsequences  of  the  ground  on  which  damages  are  awarded  are  ano- 
talous.  Thus  it  has  been  held  not  actionable  to  impute  a  criminal 
itention,  imless  an  overt  act  be  also  imputed ;  because,  as  Sir 
Edward  Coke  explains,  '^  the  purpose  or  intent  of  a  man  without 
ct  is  not  punishable  by  law'^  (4  Co.  16  pi.  10).  Sometimes  the 
Dnsequence  was,  that  the  falser  the  slander,  the  less  actionable  it 
a&-  It  has  been  held  not  actionable  to  say  of  A  that  he  murdered 
t)  so  long  as  B  was  in  life,  ^^  since  it  am)ear8  that  no  murder  can 
ave  been  committed,  nor  the  plaintiff  in  any  Jeopardy "  (Snag 
i  Gee,  1597,  4  Coke's  Rep.  16).  It  is  useless,  nowever,  to  enter 
ow  into  a  discussion  of  the  minor  absurdities  to  which  a  recogni- 
lon  of  only  this  one  ground  of  action  led,  because  at  present  it 
xists  solely  as  an  almost  antiquated  legal  fiction.  It  may  be  affirmed 
tow  in  general,  that  the  imputation  of  committing  any  indictable 
ffence,  or  of  being  a  committer  of  such  an  offence  without  specifi- 
ation  of  a  particmar  instance,  is  actionable. 

Words  imputing  the  having  of  certain  contagious  diseases  are 
ctionable,  without  special  damage,  on  the  ground  that  a  person 
^y  thereby  be  excluded  unjustly  from  society.  The  diseases  which 
t  IS  actionable  to  impute,  are  few  in  number,  and  apparently  arbi- 
J?i%  selected.  The  injury  to  the  feelings  by  having  a  degrading 
disease  imputed  to  one,  is  not  recognised.  Such  words,  therefore, 
^  not  actionable,  unless  they  impute  the  having  of  the  disease 
^  Ae  time  (Carslake  v.  Mapledoram,  1788,  2  T.  R.  473). 

1-he  number  of  words  for  which  action  lies,  as  containing  imputa- 
^ons  on  a  person  in  his  office,  trade,  or  profession,  is  inexhaustible, 
^ything  which  a  jury  may  fancy  injurious  seems  actionable.  It 
^  been  held  actionable  to  say  of  a  barrister  that  he  is  a  "dunce" 

u-^^  ^'  Joi^es?  1  Cro.  Car.,  382),  or  of  a  bookseller,  that  he 
3^m  ^  an  absurd  poem  (Tabart  v.  Tipper,  1  Camp.,  N.  P. 
^Y'  ^  curious  distinction  exists  as  to  the  right  of  action  possessed 

y  holders  of  honorary  and  holders  of  lucrative  offices.  The  former 
.  ^y  not  maintain  action  for  words  imputing  to  them  stupidity  or 
/^capacity,  because  it  is  not  a  man's  own  fault  that  he  is  stupid  or 

capable.    We  have  found  the  reason  rather  unintelligible.     In- 

^  It  is  difficult  to  see  why  the  English  law,  which  is  so  per- 

^^nt  in  regarding  nothing  but  the  possibility  of  pecuniary  loss 
*^S  from  the  use  of  the  words,  should  allow  action  at  all  to 


462  WHAT  ABE  ACTIONABLE  WORDS  t  [Sept 

the  holder  of  an  honorary  office.  It  cannot  l^  said  that  it  is  with 
the  view  of  supporting  the  dignity  of  the  unpaid  magistracy,  because 
insults  to  the  office  ot  judge  should  either  be  punished  on  the  spot, 
or  should  form  matter  for  public  criminal  prosecution. 

Words  ^^  tending  to  disinherison'*  haroly  fall  within  the  class  of 
defamatory  words.  It  is  possible  that  they  may  contain  nothing  in 
the  least  aerogatory  to  the  character  of  the  plaintiff.  Thus,  actioD 
has  been  held  maintainable  by  a  remainder  man  against  anoUier,  for 
saying  that  the  tenant  in  tail  had  issue  (Bliss  o.  Stafford,  Ow. 
27).  Any  heir  may  bring  this  action  for  any  words  which  may  be 
supposed  to  have  a  tendency  to  get  him  cut  off  fix>m  his  inheritaoce 
(I.  Starkie,  145). 

The  working  of  the  English  law,  as  we  have  now  explained  it,  k 
far  6om  satisnctory.  Insults  of  the  most  a^ravated  description 
may  be  offered,  and  the  party  insulted  left  without  reparation.  In 
the  most  public  place  in  London,  a  man  may  be  denounced  as  i 
forsworn  liar,  cheat,  rogue,  swindler,  villain,  as  a  common  filcher 
and  companion  of  cut-throats — ^and,  what  is  worse  than  this,  \h 
reputation  of  the  most  honourable  woman  may  be  attacked  witb 
the  vilest  of  epithets, — ^and  all  without  redress.  And  the  law  is 
capriciously  severe  at  times.  Remedy  b  allowed  both  civilly  and 
cnminally  for  what  is  written,  if  only  one  or  two  persons  see  it,  while 
the  same  imputations  may  with  impunity  be  orally  diffiised  br 
proclamation  m  a  public  meeting.  The  honour  of  a  woman  mir 
be  attacked  at  pleasure;  but  the  law  gives  redress  to  any  siiof^ 
keeper,  the  '^  respectabilitv  of  whose  establishment  is  questioned. 
The  private  characters  of  judges  may  be  traduced  almost  to  any  ex- 
tent ;  but  it  would  be  actionable  to  insinuate  that  any  of  the  oma- 
ments  of  the  Bench  were  stupid.  You  may  say  of  a  barrister  thtt 
he  is  a  scoundrel,  but  not  that  he  is  a  dunce ;  of  a  physician,  tiia^ 
he  is  a  rascal,  but  not  that  he  is  no  scholar.  The  principles  wbicii 
the  English  judges  have  laid  down,  have  not  even  tne  advantage  d 
being  easily  applicable.  ^^  There  is  not,  perhaps,  so  much  12nce^ 
tainty  in  the  law,"  says  a  learned  American  judge,  "  as  when  wonl? 
shall  be  in  themselves  actionable."  Within  the  last  few  month 
the  Court  of  Queen's  Bench  were  occupied  with  the  important  matt^ 
for  discussion,  whether  ^  blackleg"  were  actionable  or  not?  So  iiO' 
portant  was  the  question,  that  the  Court  did  not  feel  itself  equal  to 
Its  decision  ;  two  learned  judges  being  of  opinion  that  it  was,  ana 
other  two  that  it  was  not  actionable.  Thev  wisely,  however,  s* 
framed  their  judgment,  that  the  opinion  of  a  higher  tribunal  roarM 
taken ;  and  we  may  hope  to  be  able  in  a  future  Number  to  relief 
any  anxiety  which  our  readers  may  feel  as  to  the  result  of  thi^ 
weighty  matter. 

The  remedy  given  by  the  right  of  proving  special  damage,  in  ^ 
case  of  words  not  in  themselves  actionable,  is,  as  we  have  aireao^ 
remarked,  of  little  value.  The  rule  as  to  this  kind  of  damage*  i' 
said  by  Starkie  (vol.  i.,  p.  204)  to  be,  "  that  it  must  be  the  werp- 
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natural^  and  immediate  consequence  of  the  wrongful  act."  Such 
losses,  as  the  loss  of  office,  or  preferment^  or  of  customers,  or  of  an 
opportunity  of  being  married,  are  admitted  as  special  dama^.  In 
nine  cases  out  often,  it  is  impossible  to  trace  any  such  loss  directly 
to  the  use  of  the  defamatory  words.  There  has  been  a  disposition 
to  correct  the  severity  of  the  law  requiring  proof  of  special  aamage^ 
by  counting  as  such  even  the  most  trifling  loss*.  Starkie  says,  that 
even  the  loss  of  a  dinner  would  entitle  a  party  to  an  action.  This 
is  Joubtful.  There  is  one  case  in  which  the  loss  of  hospitality,  on 
which  the  plaintiff  had  lived  to  a  great  extent,  was  held  to  be  a 
sufficient  special  damage  (Moore  v.  Meagher,  1807, 1  Taunton,  39) ; 
and  there  are  cases  in  America  (Beach  v.  Rannay,  2  Hill,  309), 
where  similar  small  losses  were  admitted.  But  the  American  cases, 
at  least,  all  went  on  the  principle  that  pecuniary  loss  had  been  sus- 
tained. In  a  case  where  trifling  loss  gave  the  right  of  action,  it  is 
very  doubtful  whether  a  verdict  would  stand,  which  gave  damages 
in  proportion  to  the  injuiy  done  to  the  plaintiff's  character,  but 
possibly  &r  beyond  the  amount  of  the  special  damage  proved. 

It  has  been  more  than  once  proposed  to  abolish  summarily  all  the 
nice  distinctions  which  the  English  judges  have  introduced  into 
their  law  of  defamation.  In  1816,  Lord  Brougham  brought  a  bill 
into  the  House  of  Commons,  which  he  had  carefully  prepared  along 
with  the  late  Chief-JTustice  Tindal.  In  it,  he  proposed  to  make 
actionable  all  words,  whether  spoken  or  written,  if  they  were  "  in  any 
way  injurious  to  the  character  and  reputation  of  the  plaintiff." 
In  some  of  the  United  States,  the  Englisn  law  has  been  modified  by 
special  provisions.  Thus,  in  Virginia,  all  words  '^  which,  from 
their  usual  construction  and  common  acceptation,  are  construed  as 
insults,  and  tend  to  violence  and  breach  of  the  peace,"  and,  in 
Indiania,  charmng  by  words  a  female  with  any  breach  of  chastity, 
are  made  actionable  (Kent's  Commentaries,  8th  edition,  vol.  i., 
P'  620).  Lord  Brougham's  measure  was  lost,  becailse  it  contained 
clauses  affecting  State  prosecutions  for  libel,  which  had  the  efi^t  of 
raising  a  party  question.  Indeed,  there  is  no  hope  for  the  amend- 
ment of  the  law  of  defamation,  so  long  as  it  continues  to  be  involved 
with  the  question  of  what  are  libels  against  the  State.  The  latter 
have  as  little  in  common  with  defamation,  as  treason  has  with  petty 
theft.  They  depend  upon  important  matters  of  public  policy,  and 
important  questions  as  to  the  liberty  of  the  press,  which  have  little 
application  m  considering  the  protection  of  private  character.  The 
result  of  treating  one  of  the  so-called  seditious  or  blasphemous  pub- 
lications as  a  lioel  upon  the  character  of  the  State,  has  as  yet 
Wn  nothing  more  than  intolerable  confusion  in  the  law,  and  un- 
necessary bewilderment  to  jurymen.  Had  Lord  Brougham's  bill 
Wn  carried,  it  would  have  brought  the  law  of  England  as  to  ac- 
tionable words  more  into  conformity  with  that  of  Scotland,  as  well 
as  France,  Germany,  and  Rome.  The  examination  of  what  our 
practice  is  on  this  subject,  must  in  the  meantime  be  reserved. 

VOL.  n.~NO.  XZT.  SEPTEUBBR  1858.  0  0  0 
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WHEN  IS  A  BILL  DUE  t 
(To  the  Editor  of  the  Journal  of  Jwritprudmee.) 


The  present  rule  for  computinff  the  matnrity  of  bills  seems  open  to  objedioo 
in  one  partieular,  and  though  Uie  question  is  not  of  very  ntal  importance.  es{x- 
cially  when  the  practice  is  so  inTeterately  the  other  way,  perhaps  yon  willi«r- 
mit  me  to  explain  how  I  think  the  matter  should  stand  in  point  of  principle. 

The  difficulW  arises  with  those  bills  only,  the  currency  oz  which  is  exDiesei  j 
in  montbs,  and  not  with  such  as  hare  days  or  weeks  to  run.  The  usniu  mode  j 
of  ascertaining  the  maturity  of  a  bill  having  so  many  months  to  run,  is  to  coot- ' 
pute  from  a  given  day  of  the  month  when  dated,  to  the  corresponding  day  of  the ! 
month  when  due ;  as,  for  example,  from  the  4th  of  May  to  Uie  4th  of  June  it 
month.  And  this  seems  correct  enough  ;  for,  if  the  operation  is  carried  a 
throughout  the  calendar,  the  year  is  exhausted  and  divided  exactly  in  propor- 
tion to  the  duration  of  the  different  months  of  which  it  is  made  up.  Buttbii 
mode  of  computation,  although  correct  enough,  when  a  bill  b  dated  during  tht 
currency  of  a  month,  u  inapplicable  when  a  bill  is  dated  the  last  day  of  a  moBii 
if  that  day  do  not  correspond  to  the  day  when  due.  According  to  the  wonistf 
a  bill,  the  term  begins  to  run  after  its  date.  It  b  settled  law,  that  the  date  tf 
a  bill  forms  no  part  of  its  currencyi  and  the  time  which  it  has  to  ran  is  eo» 
puted  exclusive  of  its  date.  It  is  settled  law  also,  that  monUks  mean  calends 
not  lunar  months.  Now,  suppose  a  bill  dated  90th  April  having  three  mostb 
to  run,  it  is  due,  when  days  of  aface  are  taken  into  account,  on  the  dJst  Jal/w 
3d  August,  according  to  the  legal  rule  ;  but  it  appears  that  it  b  oommoD  f«i 
bankers  and  merchants  to  consider  such  a  bill  due  on  30th  July  and  2d  K^p^ 
This  practice  evidently  arbes  from  applying  the  same  mode  of  calcuktion  t<)> 
bill  which  is  dated  the  last  day  of  a  month,  as  when  it  b  dated  during  the  n^ 
lency  of  a  month.  This  b  all  verv  well,  if  the  day  when  due  oorresponda  to  tke 
date  when  drawn ;  as,  for  example,  when  a  bill  having  two  months  to  run  i^ 
dated  the  30th  April,  the  month  of  June  ending  on  the  30th  as  well  u  t^ 
month  of  April,  such  a  bill  b  naturally  and  legally  due  on  the  SOth  Jane  ai»i 
3d  July,  ana  can  be  due  on  no  other  day.  But  the  case  is  different  if  the  U< 
day  of  the  month  when  a  bill  is  drawn  b  on  the  SOth,  and  the  last  day  of  ^ 
month  when  it  b  due  falb  on  the  31st.  In  order  to  prove  thb.  suppose  we  \^^ 
three  bills,  each  dated  in  immedbte  succesmon  to  the  other,  thus  :— 

A  bill  dated  29th  April,  at  three  months'  date,  b  due  29th  July  and  Ist  Augn^ 

A  bill,  dated  Ist  May,  at  three  months,  b  due  4th  August. 

A  bill  dated  SOth  April,  at  three  months,  b  due  therefore  on  the  Sd  ka^ 
For,  if  it  b  due  on  the  2d,  a  day  in  the  calendar  b  unaccounted  for,  sod  tbe 
time  therefore  between  the  SOth  April  and  the  2d  of  August  b  not  three  months 

Each  of  these  three  bills  has  the  same  period  to  run  ;  and  as  there  is  no  ib| 
terval  of  time  between  their  dates  when  drawn,  there  should  be  no  interrai  ci 
time  between  their  dates  when  due.  Each  calendar  month  has  not  the  9i^ 
duration,  and  therefore  each  of  the  three  biUs  in  the  example  may  not  haveue 
same  number  of  days  to  run  ;  but  this  only  proves  that  the  mode  of  ooiDputttio9 
which  applies  to  a  bill  dated  during  the  currency  of  a  month,  does  not  alvs^ 
apply  to  a  bill  dated  the  last  day  of  a  month  ;  and  if  calendar  months  are  QD* 
derstood,  the  whole  of  each  calendar  month  must  be  exhausted,  otherwise  tite 
whole  of  the  vear  b  not  accounted  for. 

The  difficulty  I  have  suggested,  and  think  explained,  may  not  be  of  freqoeB 
occurrence,  since  bills  are  seldom  dated  the  last  day  of  a  month.  Neithefi<^ 
thb  account,  may  it  be  of  much  practical  moment,  since  it  is  settled  bw  t>^» ' 
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U  maj  be  protested  on  any  of  the  days  of  grace,  although  not  on  the  last  dav 
hen  dae,  preceding  the  first  dav  of  grace ;  and  if  merchants  make  such  a  bill 
one  dated  the  dOth  April,  naving  three  months  to  run,  due  on  the  2d  in 
ace  of  the  3d  Angust,  they  prevent  the  risk  of  being  too  late  in  protesting; 
id,  if  they  err,  they  thus  do  so  on  the  safe  side.  But  should  such  a  bill  be 
rented  for  payment  on  the  3d  in  place  of  the  2d,  or  if  a  bill  at  one  month 
ere  dated  the  28tb  February  and  protested  on  the  29th  or  31st  March,  in 
ace  of,  as  we  believe  it  ought  to  be,  on  the  1st  or  Sd  April,  the  question  becomes 
iportant ;  and  here  we  have  an  illustration  in  the  case  of  bills  themselves  of 
e  principle  I  have  laid  down, — that  a  written  document  proves  itself,  and 
actioe  mav  explain,  but  never  can  alter  the  meaning  of  a  contract.  Days  of 
ace  are  allowed  bv  usage,  but  form  no  part  of  the  terms  of  a  bill,  and  they 
e  accordingly  excmded  in  the  strict  interpretation  of  it,  when  protest  is  per- 
itted  to  be  taken  not  on  the  last,  but  on  the  first  day  of  grace. 
There  b  only  one  case  on  record  where  the  difiiculty  was  started,  but 
it  solved,  viz.,  the  case  of  Jarron  v.  Smith,  17th  June  1803.  In  that  case  the 
»rds  conadered  the  point  to  be  one  of  considerable  difficulty,  although  they 
e  reported  to  have  held,  that  the  2d,  and  not  the  3d,  was  the  practice  of  mer* 
lants.  Mr  Thomson,  also,  in  his  work  on  the  Law  of  Bills,  considers  the  rule 
be,  that  such  a  bill  is  due  on  the  3d,  and  points  to  the  authorities  which  he 
fers  to  as  establishing  the  rule.  Moreover,  the  practice  itself  is  inconsbtent, 
r  months  are  reckoned  calendar  months  in  some  cases,  and  in  other  cases  not. 
lien  a  bill  is  dated  31st  January,  having  one  month  to  run,  it  is  due,  accord- 
f  to  the  practice  of  merchants,  on  the  28th  February  and  3d  March.  A  bill 
ited  31st  March,  at  one  month,  is  due,  according  to  the  same  practice,  30th 
prll  and  3d  May.  In  both  these  instances  the  months  are  reckoned  calendar 
^thsy  and  the  rule  of  computing  from  a  given  day  in  one  month,  to  a  cor- 
vponding  day  in  another,  is  not  rollowed.  When,  on  the  other  hand,  accord- 
^U>  the  practice  referred  to,  a  bill  is  dated  28th  February,  at  one  month,  it 
<lue  28th  and  Slst  March ;  or  when  one  is  dated  30th  April,  at  one  month, 
^  due  dOth  May  and  2d  June.  Now,  why  reckon  by  calendar  months  in 
le  one  case  and  not  in  the  other,  and  why  not  adopt  the  same  modes  of  com- 
Btation  in  both  cases  if  calendar  months  are  not  understood  ? — ^I  am,  etc., 

A  Olabqcw  BAmuB. 


^^ii^PreaumpHon  of  Death.^-B  arrived  in  Albany,  New  York,  in  April 
^j  and  was  never  heard  of  afterwards,  though  inquiries  were  made.  Uis 
^^  died  in  England,  in  February  1867,  leaving  a  will  dated  in  January  of 
^t  year.  Probate  was  granted  as  of  the  will  of  a  widow.— (Re  How,  31  L. 
^•Ilep.  26.)  . 

^^^^'"^OmdUianal  Qmirad. — B  affreed  to  sell,  and  C  to  buy,  fifty  cases  of 

iXrV^*  ^}  ^8s.  6d.  per  cwt.,  to  be  naid  for  within  fourteen  days  after  finishing 

.  f  ^^ing  thereof;  to  be  deliverea  on  safe  arrival  in  the  port  of  London  of  the 

held  i^  ^^^  *'  ^'"  ^^^^  ^°        passage  from  Calcutta  to  London.    This  was 

of  th     li'^  contract  to  deliver  the  tallow,  conditional  only  on  the  safe  arrival 

vdt?^     ^^'  '^^  ^^^  ^^  ^'^  ^^  answer  to  the  demand  that  the  ship  arrived 

p-^^^^  the  tallow  on  board,  without  de&ult  or  negligence  of  C— -(Hale  v. 

^^8?n,  31  L.  T.  Rep.  59.)    In  delivering  judgment,  Williams,  J,  said— The 

^^^les  of  law  applicable  to  this  case  are  undisputed.    Where  there  is  an 

^j^p^'^fot  to  deliver  goods  to  a  vendor  on  a  certain  condition,  and  the  condi- 

1  without  any  default  on  the  part  of  the  vendor,  never  comes  to  pass,  it  is 
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plaiD  that  he  wiU  not  be  liable  for  non-delivery.    But  where  the  urranoit  b 
absolute  or  conditional  on  an  event  which  happena,  the  vendor  wu  be  Mle 
for  the  breach,  although  he  could  not  help  tne  non-performance,  for  it  ii  bn 
own  heedlessness  if  he  runs  the  risk  of  undertaking  to  perform  sn  impon- 
bility,  when  he  might  have  provided  against  it  by  his  contract.    The  queition 
is,  whetlier  the  agreement  to  deliver  the  tallow  stated  in  the  dedmttoo  in 
this  case  is  conditional  on  the  arrival  of  the  ship  merely,  or  her  arrival  witii 
the  goods  on  board.     The  contract  alleged  is,  to  sell  the  tallow  at  a  certuD 
price,  to  be  paid  for  fourteen  days  after  finishing  the  landing,  to  be  ddhrered 
on  the  safe  arrival  of  the  ship.    The  plaintiff  contends  that  this  wn  in 
absolute  contract  to  sell  and  deliver  the  tallow,  provided  the  ship  arrives;  the 
defendant  insists  that,  as  the  price  was  not  to  be  paid  till  a  certain  time  aft^ 
the  landing,  there  is  idso  an  implied  condition  that  the  tallow  shall  srrnre  in 
the  ship.    Now,  if  there  was  no  such  stipulation  as  to  the  time  of  payfD^^ 
the  contract  would  merely  be  to  deliver  the  tallow  out  of  the  ship  if  sb« 
arrived,  whether  it  should  be  possible  or  impossible  to  perform  the  eontnct. 
How  then  can  it  make  auy  difference  that  the  plaintiff  undertakes,  in  case  tbe 
contract  is  performed  by  the  defendants  delivering  the  tallow  out  of  the  ship, 
to  pay  for  it  within  a  certain  time  after  it  is  landed  1    We  think  that  the 
stipulation  introduces  no  additional  condition,  and  that,  as  the  ship  has  arrited, 
there  was  nothing  to  absolve  the  defendant  from  performing  his  contnet, 
and  consequently  that  he  is  liable  for  the  breach  of  ii.—^u€lffmmi  for  ike 
plaintifs, 

Promissort  Note — PMie  Oompant;, — The  Court  of  Appeal  affirmed  thi 
decision  of  the  court  below,  that  a  promissory  note,  signed  by  three  directos 
of  a  limited  company,  and  countersigned  by  the  secretary,  was  binding  od  tbe 
company,  and  that  the  directors  were  not  personally  liable.—  (Lindus  «.  ^^ 
rose,  31  L.  T.  Rep.  36.) 

Carriers — Railway — Refusal  to  Pay  Carriage. — B  delivered  to  the  C  nu- 
way  in  Loudon  a  packed  parcel,  directed  to  his  agent  at  Plymouth.  Ob 
arrival,  it  was  duly  tendered,  but  the  charge  being  disputed,  it  was  taken  awir 
and  sent  back  to  London.  Soon  afterwards  the  amount  was  tendered  si  tbe 
office,  and  the  parcel  demanded,  but  it  was  then  at  Paddington.  '^^^J^ 
found  that  the  parcel  had  been  sent  back  unreasonably  soon,  and  that  tbe 
tender  was  made  within  a  reasonable  time.  The  defendants  were  held  to  hare 
been  guilty  of  a  breach  of  duty,  and  to  be  liable. — (Crouch  v.  The  Gre*^ 
Western  Kailway  Company,  31  L.  T.  Rep.  38.)  Crouder,  J.  dissentd; 
Willes,  J.,  agreeing  with  the  rest  of  the  court,  observed — "  When  the  pared 
was  refused  at  the  end  of  the  line,  they  were  entitled  to  retain  it  in  resf^  « 
their  lien.  They  might,  if  they  chose,  have  delivered  the  parcel,  trusting  t* 
their  action  for  the  recovery  of  the  proper  sum  for  the  carriage.  They  Ao 
not  think  proper  to  do  so,  but  retained  it ;  and,  retaining  it,  it  appears  to  o>^ 
they  were  not  entitled  to  dispose  of  it  as  they  thought  proper  themselves. 
They  could  not  have  sent  it  to  any  foreign  port ;  they  could  not  have  sept  U 
to  any  part  of  the  kingdom  where  it  would  be  expensive  and  troublaomc  fw 
the  plaintiff  to  go  to  receive  it.  I  think  that  those  are  plain  propositions.  Ij 
so,  there  must  he  in  effect  some  duty  imposed  upon  them  by  law,  and  thw 
duty  is  to  take  reasonable  care  of  a  parcel,  and  to  deal  with  it,  in  respect  of 
time  and  place,  in  a  reasonable  manner." 

agreement  for  separation  contained  provisions  as  to  the  custody  of  tbe  children. 
by  which  two  would  remain  in  tne  wife's  custody  to  the  exclusion  w  tw 
husband,  and  in  case  one  of  the  children  residing  with  the  wife  ^'^»  ^?* 
husband  should  resign  to  her  one  of  them  residing  with  him,  it  was  held  bj 
Chelmsford,  C.  and  the  L  JJ.,  that  these  provisions  were  against  public  pol'f.^' 
and  as  they  occurred  in  an  agreement,  the  agreement  was  altogether  inrai' 
On  the  other  hand,  where  a  deed  has  been  executed,  the  court  will  etfoTt^ 
such  parts  of  it  iis  are  valid,  and  reject  the  rest ;  but  agreements  for  a  »p«*" 
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tioD  between  husband  and  wife  are  tolerated  rather  than  encouraged  by  a  court 
of  equity. — (VanBittart  v.  Vansittart,  31  L.  T.  Rep.  4.) 

PjUKOJPAL  A9l>  SVRETT.— A  boud  was  gWen  b v  B  as  surety  to  secure  the 
payment  of  any  balance  on  advances  made  by  a  banker  to  C,  not  exceeding 
LlOOO,  together  with  interest  thereon,  and  B  had  consented  to  do  so  on  re- 
ceiving from  the  banker  a  memorandum  that  the  advance  to  the  principal  was 
to  be  limited  to  L.960,  and  that  the  surety  was  to  be  informed  if  the  amount, 
with  interest,  should  reach  L.1000,  and  not  be  reduced  within  one  month.  It 
was  held  that  the  only  eflPect  of  thb  memorandum  was  to  limit  the  liability  of 
the  surety  in  point  of  amount,  and  that  a  violation  b}'  the  banker  of  the  stipu- 
lations contained  in  it  afforded  no  defence,  either  at  law  or  on  equitable 
grounds,  to  an  action  against  the  surety  on  the  bond. — (Gordon  v,  Rae,  31  L. 
T.  Rep.  55.) 

Thb  Apportionment  Act. — In  a  case  before  Kindersley,  V.C.,  these  ques- 
tions occurred : — (1.)  Whether  dividends  declared  on  certain  shares  in  the  P.  and 
0.  Steam-packet  Company,  standing  in  the  names  of  the  trustees  of  the  settle- 
ment made  on  the  marriage  of  Mr  and  Mrs  Hartley,  were  apportionable  under 
the  2d  section  of  the  4  and  5  Will.  IV.,  c.  22 ;  secondly,  whether  an  addi- 
tional payment  to  the  shareholders,  declared  in  respect  of  the  profit  made  by 
the  oompanv  on  the  sale  of  certain  new  shares  oi  the  company,  was  appor- 
tionable under  the  same  section  of  that  Act ;  and  thirdly,  if  such  dividends 
and  payments  respectively,  or  either  of  them,  were  apportionable,  whether  such 
apportionment  waa  to  be  made  from  the  30th  September  1856,  or  from  26th 
l^eoember  following,  that  day  being  the  one  on  which  the  preceding  dividends 
were  made  payable  to  Mr  Hartley.  His  Honour,  after  stating  the  facts,  said — 
Can  it  be  successfully  contended  that  the  dividends  or  the  shares  in  this  com- 
pany are  not  dividends  or  payments  within  the  terms  of  the  Act  ?  The  ques- 
tion then  is,  if  they  are  dividends  or  payments  within  the  Act,  are  they 
payments  made  payable  or  coming  due  at  fixed  periods  ?  It  appears  to  me 
that  they  are  so,  and  therefore  apportionable.  On  the  second  question,  1 
think  that  the  additional  payment  in  respect  of  the  profit  arising  from  the  sale 
of  the  new  shares  is  not  apportionable.  It  is  not  a  dividend  ;  the  company 
themselves  do  not  treat  it  as  such.  There  is  nothing  in  the  nature  of  it  to 
l)nng  it  within  the  other  words  of  the  Act,  and  therefore  it  cannot  be  appor- 
tioned. Upon  the  third  question,  as  to  the  time  from  which  the  apportionment 
waa  to  be  made,  the  Act  says,  with  regard  to  the  apportionment  of  any  interest 
uider  it,  that  it  shall  be  made  according  to  the  time  which  shall  have  elapsed 
from  the  commencement  or  last  period  of  payment  thereof  respectively,  as  the 
case  may  be,  including  the  day  of  the  death  of  such  person,  or  the  determina- 
tion of  his  or  her  interest.  Now  the  last  period  of  payment  of  dividend  to  Mr 
Hartley  was  the  20th  December  1856.  The  apportionment,  therefore,  must 
be  made  from  that  day  to  the  day  of  his  death  mclu8ive.^Gamer  v.  Briggs, 
31  L  T.  Rep.  68.) 

Trubtbbs — Public  Dock — LitMitiet, — The  plaintiff,  as  the  owner  of  a  cargo 
of  gnaao  on  board  a  ship  called  the  **  Sierra  Nevada,"  sought  to  recover  damages 
from  the  trustees  of  the  Liverpool  Docks,  for  an  injury  done  to  the  cargo,  by 
'etaon  of  the  ship  having  struck  a  bank  of  mud  lying  in  and  about  the  entrance 
of  the  dock,  as  she  was  endeavouring  to  enter  it.  This  complaint  was  put 
forward  on  two  grounds.  First,  it  was  alleged  that  the  trustees,  as  the  pro- 
prietors of  the  dock,  receiving  from  vessels  certain  tolls,  which  under  their 
Acts  they  were  bound  to  apply  in  and  about  the  maintaining,  cleansing,  and 
tnpportmg  the  dock,  so  as  to  be  in  a  state  fit  for  vessels  entering  and  navi- 
Kiting  the  same,  bad  failed  to  do  so.  Secondly,  it  complained  against  the 
<wfendants  that  they,  knowine  the  state  of  the  dock,  negligently  permitted 
|fle  lame  to  continue,  and  allowed  vessels  to  use  it.  The  defendants  hav- 
ing demurred  to  this  declaration,  the  question,  whether  it  disclosed  any 
good  cause  of  action,  was  argued  in  the  Court  of  Ex.,  and  decided  in 
the  negative.    On  appeal  to    the  Court  of  Ex.  C,  the  counsel  for  the 
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defendants  contended  that  the  defendants,  being  a  ooipoxation  crated  by 
statute,  and  deriving  no  emolnment  from  or  remuneration  for  the  peifonn. 
ance  of  their  statutory  duties,  and  having  a  discretion  as  to  the  applicstioo  of 
the  funds  received  bj  them,  could  not  be  made  liable  in  an  action  at  law  for 
not  choosing  to  exercise  their  discretion  at  any  particular  time,  by  Bpending 
the  funds  in  removing  the  accumulation  of  mud.  The  Court  of  Ex.  C.  reveised, 
and  gave  judgment  for  the  plaintiffs.  Coleridge,  J. — ^'-  It  may  be  doubted,  «e 
think,  whether  the  coupling  this  averment  with  the  allegation  of  the  know- 
ledge of  the  trustees  that  the  entrance  to  the  dock  was  dangerous,  a  state  of 
facts  is  not  shown  under  which  they  had  a  positive  duty  to  perform,  and  sot 
merely  a  discretion  to  exercise  as  to  the  removing  of  the  danger.  But,  at  all 
events,  we  think  that  if  they  had  a  discretion,  under  the  circumstance^^  to  let 
the  danger  continue,  they  might,  as  soon  as  thev  knew  of  it,  have  dosed  the 
dock  to  the  public,  and  that  they  had  no  right,  with  the  knowledge  of  its 
dangerous  condition,  to  keep  it  open,  and  to  invite  the  vessel  in  question  into  tin 
peril  which  they  knew  it  must  encounter,  by  continuing  to  hold  out  to  the 
public  that  any  ship,  on  payment  of  the  tolls  to  them,  mieht  enter  and  dstf 
gate  the  dock." — (Gibbs  v.  The  Trustees  of  the  Liverpool  Docks,  31  L.  T. 
Kep.  22.) 

CoPYBiGHT — Dictionaries, — ^In  Spiers  «.  Brown,  31  L.  T.  Be^.  16,  Wood, 
V.  C,  had  occasion  to  consider  how  far  the  author  of  a  French  Diotionsiy  im 
at  liberty  to  ^  use"  another  dictionaiy  in  its  preparation,  without  infnDsing 
copyright.  He  said — All  cases  of  copyright  are  very  simple  when  a  work  d 
an  entirely  original  character  is  concerned,  being  a  worlc  of  imagination  or 
invention  on  the  part  of  the  author,  or  original  in  respect  of  its  being  a  work 
treating  of  a  subject  common  to  mankind,  such  as  history,  or  other  biancbe! 
of  knowledge,  varying  much  in  their  mode  of  treatment,  and  in  which  the 
hand  of  the  artist  can  be  readily  discerned.  But  the  dijfficulty  that  srises  io 
this  class  of  cases  is,  that  they  only  relate  to  a  subject  common  to  all  msokiodt 
and  that  the  mode  of  expression  and  language  is  necessarily  so  common,  that 
two  persons  may,  to  a  very  great  extent,  express  themselves  in  identical  tenss 
in  conveying  the  instruction  or  information  to  society  which  they  are  snzioo 
to  communicate.  The  most  obvious  case  is  that  of  figures,  such  as  a  table  d 
logarithms — where  the  calculations  are  so  nicely  perionned,  that  the  resoh, 
and  the  expression  of  the  result,  must  be  identical.  Neither  is  it  veiy  eti^  to 
vary  the  order.  The  same  may  be  said  of  Directories,  Calendars,  Court  Guides, 
and  works  of  that  description.  Those  are  cases  in  which  the  only  mode  d 
arriving  at  the  amount  of  labour  bestowed  is  by  the  common  teat  resorted  to. 
of  discovering  the  copy  of  errors  and  misprints,  indicating  a  servile  copying 
jCopy right  is  considered  for  the  highest  purposes  of  society  in  every  county  ' 
necessary  to  be  secured  to  those  who  contribute  to  the  civilisation,  refinement, 
or  instruction  of  mankind,  and  is  extended  in  this  country,  if  not  elsewliere,  to 
every  description  of  work,  however  humble  it  may  be,  even  to  the  mere  col- 
lection of  the  abodes  of  persons,  and  to  streets  and  places ;  and  labour  bsno? 
been  employed  upon  subjects  even  of  that  class,  no  one  has  a  right  to  avftu 
himself  of  it.  As  to  Dictionaries,  the  matter  stands  in  a  somewhat  differeoj 
position.  There  may  be  a  certain  degree  of  skill  exhibited  as  to  order  and 
arrangement,  and  there  may  be  a  good  deal  of  ingenuity  exhibited  (as  by  Df 
Spiers)  in  the  selection  of  phrases  and  illustrations,  which  are  the  best  ex- 
ponents of  the  sense  in  which  the  word  is  to  be  used.  There  ma^  sJso  begrest 
labour  in  the  logical  deduction  and  arrangement  of  the  word  m  its  ^S^fA 
senses,  when  the  sense  of  the  word  departs  from  its  primary  significstiop- 
Where  use  was  admitted,  the  only  question  was,  whether  it  was  a  nir  use;  it 
must  not  be  a  republication,  with  mere  colourable  alterations; — but  there y^ 
no  breach  of  copyright  when  there  was  a  legitimate  use  of  the  publication  in 
the  fair  exercise  of  a  mental  operation  deserving  the  character  of  an  onginv 
work. 

Merchant  Suippino. — ^It  was  decided  in  Cope  «.  Doherty,  31  L.  T.  Bep.  lf<^' 


1S58,]  ENGLISH  CASES.  469 


that  see.  576  of  the  Merchant  Shipping  Act  applies  only  to  Britifih  ships,  ex- 
cept where  foreign  ships  are  expreasty  mentioned. 

AucnoKS. — (hndUioHi  of  Sale. — A  condition  of  sale  provided  that,  npon 
failure  to  comply  with  the  conditions,  ^  the  deposit  shall  be  actually  forfeited 
to  the  Yendor,  who  shall  be  at  liberty  to  resell ;  and  any  deficiency  upon  such 
resale,  together  with  all  expenses  attending  the  same,  shall  be  made  good  by 
sach  defaulter."  The  property  was  put  up  and  sold  to  B.  for  L.120,  who  did 
not  pay  the  deposit,  and  ultimately  refused  to  complete  ;  on  which  the  pro- 
perty was  resold  for  L.106.  Upon  this  the  question  was,  whether  B.  was 
liable  for  the  amount  of  deposit  which  he  ought  to  have  paid,  or  only  for  the 
difference  between  the  price  at  which  he  bought  and  that  at  which  it  was  re- 
sold. He  was  held  to  be  liable  only  for  the  latter,  and  for  the  expenses  attend- 
ing  such  resale. — (Ockenden  v.  Henley,  31  L.  T.  Rep.  179.) 

Law  op  Patents. — An  important  and  interesting  case  is  Newall  v.  Elliott, 
31  L.  T.  Rep.  180,  in  which  the  following  principles  were  laid  down : — First, 
that  the  effect  of  provinonal  specification  is  only  to  describe  generally  the  na- 
ture of  the  invention,  and  not  to  enter  into  minute  details  as  to  the  manner  in 
which  it  is  to  be  carried  out.  Secondly,  that  a  necessary  disclosure  of  the  in- 
Tention  to  others,  if  only  made  in  the  course  of  mere  experiments,  is  no  publi- 
catioD,  although  the  same  disclosure  made  in  the  course  of  profitable  use  of  an 
invention  previously  ascertained  to  be  useful,  would  be  a  publication. 

Railway — Pauen^s^  Luggage. — Goods  were  delivered  at  a  station  on  the 
line,  and  by  one  of  the  company's  servants.  The  box  containing  them  was  de- 
livered at  the  hotel  where  the  owner  was  staying,  but  the  goods  were  gone,  and 
the  lock  appeared  to  have  been  picked.  It  was  contended  that  there  was  evi- 
dence to  go  to  the  jury  of  a  felony  committed  by  a  servant  of  the  company.  But 
the  Court  held  that  this  was  not  sufficient.  It  is  not  enough  to  show  facts  con- 
Kstent  with  a  felony  having  been  committed  by  a  servant  of  the  company,  but 
the  evidence  must  be  inconsistent  with  a  felony  having  been  committed  by 
Bomebody  else. — (Metcalfe  v.  The  London,  etc..  Railway  Company,  31 L.  T.  Rep. 
165.)  In  another  action  by  the  same  plaintiff  jointly  with  his  brother  for  the 
same  loss,  the  same  facts  were  proved,  with  the  addition,  that  property  lost, 
belonging  to  them  jointly,  had  been  put  into  the  box,  and  the  question  was, 
whether  there  was  a  joint  contract  by  the  two  plaintiffs  and  the  company.  The 
Court  held  it  to  be  so.— (81  L.  T.  Rep.  166.) 

Aqrnt  and  Client — Authority  to  bring  an  Action, — ^In  a  case  of  Re  Atkin- 
son, 31  L.  T.  Rep.  134,  an  application  had  been  made  to  compel  a  solicitor  to 
diacontinue  an  action,  on  the  ground  that  he  had  commenced  it  without  autho- 
rity from  the  plaintiff.  The  plaintiff  in  the  action  swore  positively  that  he 
gave  no  authority  and  knew  nothing  about  it.  The  attorney,  on  the  other 
^d,  produced  a&davits  to  show  that  instructions  to  commence  the  action  had 
been  given  to  his  clerk  by  the  plaintiff.  The  Court  of  C.  P.  held,  that  as  they 
could  not  make  the  rule  absolute  without  convicting  the  attorney  of  perjury, 
it  must  be  discharged,  though,  under  the  circumstances  of  the  case,  without 
costs. 

Public  Coutajxy — Liability  of  Promoters. — A  number  of  persons  proposing 
to  form  a  railway  company  signed  the  subscribers'  and  parliamentary  contracts 
in  the  usual  form,  givmg  the  usual  authorities  to  the  committee  and  indem- 
nifying them.  Afterwards  this  proposed  company  was  amalgamated  with 
othen.  Previously  to  this,  the  committee  had  employed  A.  and  Co.  as  the 
solicitors  to  the  proposed  company  ;  they  applied  to  the  amalgamated  company 
for  their  costs,  which  was  refused.  The  original  company  having  been  ordered 
to  be  wound  up,  it  was  held  that,  though  it  never  came  to  be  a  company,  it  was 
an  asBociation  liable,  as  stich,  for  its  debto. — (Re  The  Warwidc  and  Worcester 
lUilwa^r  Company,  31  L.  T.  Rep.  145.) 

BtLV^Notice  qf  Dishonour, — ^The  holder  of  a  bill  called  at  defendant's  office 
on  the  13th  January,  the  day  after  the  bill  became  due,  and  asked  to  see  de- 
fendant, but  was  told  he  was  engaged.     He  then  wrote  on  a  piece  of  paper  as 
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follows :  **  Boflweirs  aooeptaDce  to  Mr  Joel  for  L.600,  dae  12th  Janiwry,  is  un- 
pftid ;  payment  to  Robarts  and  Co.  is  requested  before  focur  o'dock."  TbU 
paper  ue  gave  to  the  clerk,  who  took  it  away,  and  shortly  returned  and  said  it 
shonld  be  attended  to.  The  Gonrt  of  £x.  held  the  notice  of  dishonoiir  was 
Bufficient.— (Paul  v.  Joel,  81  L.  T.  Rep.  185.) 

FoBGERT — Signature  of  Agent — Fraudulent  Insertian  of  Larger  9vm  than 
paid, — In  Reg.  v.  Griffiths,  81  L.  T.  Rep.  121,  the  facts  were  these:— B.tv 
employed  by  a  railway  company  to  collect  and  deliver  parcels,  for  wbicb  he  wu 
paid  in  respect  of  each  parcel.  The  station-master  (the  prisoner),  vhose  datv 
it  was  to  pay  B.,  falselv  told  him  that  the  company  had  determined  to  diseor.- 
tinue  paying  for  the  deliTery  of  the  parcels.  In  his  accoants,  however,  with 
the  company,  he  continued  to  charge  them  with  payments  said  to  be  made  (o 
B.  for  the  delivery  of  parcels,  and  as  vouchers  for  such  payments,  be  wrote  is 
the  printed  forma  supplied  by  the  company,  on  the  side  appropriated  to  the 
collection  of  parcels,  the  words  "  Received  for  B.,"  which  a  servant  to  B^  u 
whom  he  paid  the  money  due  for  collecting  the  parcels,  signed.  Afterwards  tk 
station-master  secretly  put  a  receipt  stamp  under  the  signature,  and  wrote  acrws 
it  the  amount  both  for  collecting  and  delivering  the  parcels.  Upon  a  case  i^ 
served,  this  was  held  to  be  a  forgery,  and  the  conviction  was  affirmed. 

Life  Absuranoe — Payment  of  Premium, — In  a  life  assurance  policy,  tlK 
heading  expressed  the  premium  to  be  an  annual  one,  payable  quarterly.  Tom 
was  a  recital  of  the  pavment  of  the  premium  for  the  assurance  until  the  nest 

2uarter  day,  and  a  declaration  that  if  the  life  should  die  before  the  end  of  tk 
rst  vear,  or  should  live  beyond  such  period,  and  the  onfuia/  <wnoim<of  premios 
should,  on  or  before  that  period,  or  on  or  before  sveir  succeeding  year  dara{ 
the  life,  be  paid,  the  funds  should  be  liable,  etc.  Then  there  was  a  proriA 
that  if  the  life  should  die  before  the  whole  of  the  ouarterly  payments  shot!' 
have  become  payable  for  the  year  in  which  he  should  so  die,  it  should  be  liv- 
ful  for  the  directors  to  deduct  from  the  amount  of  the  policy  bo  much  as  wooti 
be  sufficient  to  satisfy  the  whole  of  the  premiums  for  such  year.  The  life  ^^ 
within  the  first  year,  and  after  the  day  for  the  payment  of  the  third  qoarterir 
instalment,  which  had  not  been  paid.  It  was  objected  that  this  was  not  is 
annual  premium,  which  would  be  due  from  the  person  who  e^cted  the  polky> 
but  a  quarterly  premium,  which  he  could  drop  at  the  end  of  each  quarter  if  ^ 
pleased.  No  doubt,  although  obscurely  worded,  this  was  the  intent  of  tbe 
policy,  and  if  the  assured  had  dropped  his  payment  at  the  end  of  the  fo^ 
quarter,  he  would  have  resisted  an  attempt  by  the  company  to  make  bio  pt) 
the  remaining  three  quarters ;  and  so  the  Q.  B.  held.—- (Shendanv.  ThePhffDi^ 
Life  Assurance  Company,  81  L.  T.  Rep.  118.) 
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MoBOAN  V.  Morris,  etc. 

Procese — Jury  Trial — Amendment  of  VerdieL 

(Court  of  Session— 11th  March  1 856— 18  D.  797.) 

This  case  went  to  trial  on  these  issues : — **  1.  Whether  the  puivaer  Alex 
Morgan  is  nearest  and  Uwful  heir  of  John  Morgan,  sometime  residing  i^ 
Coates  Crescent,  Edinburgh,  deceased  ?  2.  Whether  tlie  nurseer  U^ 
Morgan  is,  along  with  the  said  Alex.  Morgan,  next  of  kin  of  the  said  J<w" 
Morgan,  deceased?"  The  other  claimants  (the  respondents)  were  lotif 
defenders  of  the  issue,  and  the  Morgans  were  made  pursuers.  The  trial  uk*^ 
place  before  the  late  Lord  Justice-Clerk  Hope,  in  August  1858,  and  lasted  m 
days.  The  jury  returned  a  verdict,  which  was  thus  entered  upon  the  i^^jT 
"  Find  the  case  for  the  pursuers  is  not  proven."  Upon  the  26th  Jniy  '*'' 
the  House  of  Lords  declared  that  the  verdict  delivered  by  the  jury  was  Qocrr- 
tain,  and  could  not  be  applied,  «  inasmuch  as  it  does  not  show  whether  vfi 
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)Dr8aen  £uled  in  proving  both  the  issues  or  only  one  of  them."  And  the 
•^e  was  remitted  back  to  the  Court,  *^  to  do  therein  as  shall  be  jast  and  con- 
ist«ot  with  this  declaration  and  judgment.''  The  Court,  instead  of  directing 
i  new  trial,  held  that  it  was  competent  for  them,  on  a  consideration  of  the 
judge's  notes  of  the  evidence,  and  a  memorandum  of  the  way  in  which  he  left 
the  case  to  the  jury,  to  enter  a  verdict  in  the  form  and  manner  intended  by  the 
QiT.  They  accordingly  pronounced  this  judgment : — ^^  Finds  that  the  case 
'or  the  pursuers  is  not  proven,  and  therefore  that  upon  the  first  issue  they  find 
t  is  not  proven  that  tne  pursuer  Alexander  Morgan  is  nearest  lawful  heir  of 
ohn  Morgan  ;  and  upon  the  second  issue,  that  they  find  it  is  not  proven  that 
he  pursuer  James  Morgan  is,  along  with  Alexander  Morgan,  next  of  kin  of 
he  said  John  Morgan.'*  The  pursuers  now  appealed  from  that  interlocutor. 
The  Lord  Chancellor  sfud,  oe  was  of  opinion  that  the  Court  of  Session  had 
lo  power  to  amend  the  verdict  in  the  way  they  had  done.  In  England  there 
ras  no  inherent  power  in  the  courts  or  the  judge  to  amend  the  verdict, 
hough,  of  course,  all  courts  must  necessarily  have  a  power  to  correct  clerical 
rrors.  The  power  of  amendment  had  been  given  to  the  courts  in  England 
•7  various  statutes,  some  of  ancient  date.  It  £d  not  appear  that  any  statute 
Q  ScoUand  gave  any  such  power,  and  therefore  the  authority  of  the  Court  of 
^ion  could  not  extend  to  amend  a  verdict  which  had  been  once  entered,  so 
s  to  change  it  in  substance.  In  one  or  two  cases  the  Court  had  properly 
sopgh  altered  a  verdict ;  as,  for  instance,  where  the  jury  had  included  in 
Itelr  verdict  matters  which  were  not  competent  for  them  to  deal  with — in 
liat  case  the  Court  said  it  could  be  corrected  so  as  to  avoid  the  expense  of  a 
lew  triaL  But  he  could  find  no  case  in  which  the  Court  of  Session  had  ever 
^fore  taken  upon  itself  to  amend  a  verdict  t-o  the  same  extent  which  had 
|een  done  here.  Marianski's  case  was  merely  a  case  where  the  officer  of  the 
^urt  had  misapprehended  the  verdict,  and  entered  it  wrongly  (12  D.  1286, 
^'Q.  212 ;  15  D.  268,  1  M<Q.  770).  It  was  not  a  case,  when  properly  ex- 
^ned,  which  gave  any  authority  for  amending  an  erroneous  veraict,  but 
nerelj  for  amending  an  erroneous  entry  of  the  true  verdict.  Now,  in  this 
^  the  verdict  was  uncertain  in  its  terms.  It  meant  any  one  of  many  things. 
^  judge  in  England  would  have  no  power  to  enter  such  a  verdict  at  all;  the 
?^per  course  would  be,  if  such  a  verdict  were  offered,  for  the  iudge  to  refuse 
^receive  it,  and  to  ask  the  jury  to  reconsider  the  matter,  and  say  distinctly 
''hat  specific  facts  they  found.  If  such  a  verdict  had  by  mistake  or  inadvert- 
ttcY  b^  received  by  the  derk  or  officer,  the  only  remedy  which  the  Court 
could  give  would  be  to  direct  a  new  trial.  This  ought  also  to  have  been  the 
^rse  taken  by  the  Court  of  Session.  Mr  Commissioner  Adams,  in  his 
^tiae  on  Jury  Trial,  lays  it  down  expressly,  that  whenever  a  verdict  is  am- 
»^0U8,  imperfect,  or  inconsistent,  there  roust  be  a  new  trial.  Here,  there- 
^)  it  was  imposaible  for  their  Lordships  to  sustain  such  an  amendment  as  had 
i^Q  made  of  the  present  verdict.  But  even  if  the  Court  of  Session  had  the 
^^t  to  amend  ambiguous  verdicts,  how  was  that  power  exercised  here?  The 
^urt  had  gone  fiir  indeed  beyond  its  proper  limits,  and  had  resorted  to 
^terials  which  must  be  considered  quite  unfit  to  warrant  their  proceedings, 
^hey  referred  to  the  Lord  Justice^Clerk's  notes  of  the  trial,  and  the  notes  of 
^?  pf^osed  charge  to  the  juiy  made  the  night  before,  and  to  his  recollection, 
^kU  '  to  ascertain  the  true  meaning  of  the  jury  according  to  the  actual 
"^^noe  of  the  questions  at  issue  between  the  parties,  so  as  to  enter  the 
At^A  ^  in  the  form  and  manner  adapted  to  the  truth  and  reality  of  the  case." 
^  then  the  Lord  Justice-Clerk,  on  examining  his  notes  and  recollection, 
*^y«)  '*  I  had  no  doubt  whatever  as  to  the  meaning  of  the  verdict,  viz.,  that 
^^  J^  found  that  the  pursuers  had  fiiiled  to  prove  either  issue.''  Now,  there 
^  ^  doubt  as  to  what  the  jury  found  in  terms,  but  the  Lord  Justice-Clerk 
^^^  us  an  inference  of  his  own,  as  if  the  jury  themselves  had  drawn  it.  The 
^urt  of  Session  take  the  verdict  of  the  jury,  and  then  interpret  it  in  their 

^OL,  II.^jio^  Xj,^  SEPTEMBER  1858.  P  P  I* 
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own  sensey  drawing  from  it  a  condasion  which  is  not  warranted  by  tlie  pn- 
mises.    The  Court  aasame  that  only  one  hypothecs  could  he  adopted  as  to 
what  ground  the  jury  proceeded  on,  whereas  there  were  seTeral  groupdB.   It 
was  also  most  important  to  hear  in  mind  that  the  sole  question  was  ioTolTtd 
in  the  issues,  and  in  the  issues  alone,  and  those  issues  must  alone  he  looked  to, 
and  you  could  not  travel  out  of  them  to  the  record.     That  point  was  stroogl/ 
put  by  Lord  Brougham  in  a  case  of  Leys,  Masson,  and  Co.  (decided  several  yean 
ago),  who  clearly  laid  it  down  that  at  the  trial  of  an  issue  before  a  jury,  jou 
were  as  much  precluded  from  going  out  of  the  issue,  in  order  to  conBtraeit, 
as  you  would  be  preduded  from  going  out  of  an  Act  of  Parliament,  and  lookiiig 
back  to  what  was  said  by  the  Legislature  when  it  was  a  bill,  in  order  to  cod- 
•true  its  meaning.    The  issues,  therefore,  in  the  present  case  allowed  erideDce 
to  be  given  of  the  existence  of  other  brothers  of  the  deceased  besides  those 
alluded  to  in  the  condescendence,  and  hence  the  ambiguity  of  the  verdict  was 
apparent.    The  amendment  maae  by  the  Court  of  Sosion  of  this  verdict  wa 
thus  quite  unwarranted.     The  only  question,  therefore,  that  remained  ym. 
what  is  the  course  which  the  House  will  now  order  to  be  taken  ?    It  would  dov 
obviously  be  vain  to  send  this  cause  back  to  the  Court  of  Bession  to  bsve  tbe 
verdict  cured  ;  it  b  a  bad  verdict,  and  contains  an  inherent  vice.     The  utmost 
that  can  be  done  is  to  direct  that  a  new  trial  shall  take  place.     There  m 
unfortunately,  no  other  mode  of  extricating  the  parties  from  the  position  is 
which  they  had  become  involved.    The  interlocutor  must  therefore  be  revenei 
and  the  cause  remitted,  with  a  declaration  that  there  must  be  a  new  trial 

Lord  Brouoham  said  he  entirely  agreed  with  his  noble  and  learned  friec^; 
and,  however  reluctantly  he  might  assent,  there  was  no  other  course  openti 
the  House,  and  a  new  trial  was  inevitable, 

Lord  Cbaiv WORTH  said,  he  had  little  to  add  to  what  had  been  said  by  b 
noble  and  learned  friend  on  the  woolsack.  When  the  case  was  last  before  tk 
House,  he  thought  that,  though  the  Court  of  Session  no  doubt  had  power u 
correct  a  clerical  error,  yet  this  was  not  a  verdict  that  could  be  cured  in  tk 
way  adopted,  for  there  was  no  clerical  error.  If  it  was  supposed  that  tk 
House  had  on  that  occasion  given  an  opinion  that  the  verdict  could  be  thetti 
it  was  quite  a  misunderstanding  of  what  was  said.  It  was,  however,  dolif 
no  harm  to  remit  the  cause  to  the  Court  of  Session  to  do  what  was  proper.  (H 
course,  if  the  judge's  notes  had  contained  a  record  of  several  distinct  qoestioits. 
with  answers,  showing  beyond  doubt  what  the  jury  found,  and  there  had  been 
some  mistake  of  the  clerk  of  the  Court  in  entering  the  verdict  too  generally. 
that  would  have  been  a  competent  case  for  an  attempt  of  that  kind  ;  for  it 
would  have  been  merely  a  misinterpretation  by  the  officer  of  a  right  yerdict 
But  the  Court  of  Session  had  started  from  the  wrong  hypothesis.  They  fii^^ 
assumed  that  the  jury  could  only  mean  one  tiling  ;  and  then,  as  they  thoogb^ 
they  entered  the  logical  effect  of  what  the  jury  meant.  That  was  doin^  wbtt 
the  Court  had  not  the  power  to  do.  It  was  making  it  the  verdict  of  the  Cosit 
and  not  of  the  jury,  it  was  an  attempt,  no  doubt,  on  the  part  of  the  Court  t« 
save  expense,  and,  so  far,  was  laudable  enough ;  but  to  do  such  a  tbin^  ^^ 
altogether  ultra  vires.  Even  if  the  Court  had  not  acted  ukra  vircs^  tbey  ^^ 
not  made  the  amended  verdict  one  whit  better  than  it  was  before.  Itis^i^' 
equally  open  to  ambiguity.  The  Court  has  merely  appended  a  logical  cmUvj 
to  the  verdict,  but  the  logic  is  not  correct,  for  the  conclusion  drawn  is  ^^ 
warranted  by  the  premises.  The  old  vice  of  the  verdict  still  remains.  It  ^^ 
a  case  on  which  he  had  no  doubt  at  all  that  the  verdict  was  incurable.  '^ 
only  thing  the  House  could  do  was  to  order  a  new  trial ;  but  he  confessed 
though  this  was  the  justice  of  the  case,  he  had  still  some  hope  that  s  rty « 
common  sense  would  visit  the  parties,  and  they  might  reflect  whether,  ifter 
the  oyster  had  so  effectually  disappeared,  it  was  worth  while  to  quarrel  as  to 
which  of  the  shells  would  fall  to  their  portion. 
The  LoRn  Chancellor — We  will  say  nothing  about  costs. 
Reversed. 
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^  we  wanted  an  illustration  to  prove  that  laws  and  institutions, 
iwever  absurd  and  theoretically  impracticable,  may  be  moulded 
'to  order  and  consistency  unaer  the  pressure  of  necessity,  we 
lould  refer  without  hesitation  to  the  English  system  of  Liand 
ights.  ^  Not  that  we  have  any  intention  at  present  of  proving  our 
Joposition  by  an  excursion — in  which  few  or  our  readers  would  be 
kely  to  follow  us — ^into  the  profundities  of  this  most  recondite  de- 
wrtment  of  legal  lore.  Few  English  conveyancers  are  themselves 
^uainted  with  half  the  varieties  of  tenure  tnat  have  sprung  up,  as 
were  sporadically,  in  di£Perent  comers  of  that  kingdom  ;  ana  we 
aould  as  soon  think  of  investigating  the  natural  nistory  of  the 
StruthionidunculsB,"  or  any  other  of  the  dragons  of  science,  as  of 
gating  our  readers  to  a  mirsty  disquisition  on  these  embalmed  and 
l^ind-duried  remains  of  English  feudalism.  We  shall  only  say  of  the 
'-ngiish  method  of  examining  and  pronouncing  upon  the  validity  of 
progress  of  titles,  that  it  must  appear  to  the  Scotch  conveyancer 
^  lead  to  a  very  lame  and  impotent  conclusion  as  regards  the  safety 
*  purchasers.  Attempts,  however,  have  recently  been  made  to  place 
^tles  to  land,  or  "  assurances''  (as  they  are  termed  in  English  law), 
^pon  a  more  rational  footing,  on  the  basis  of  the  Scotch  system  of  regis- 
^tion ;  and  it  may  not  beuninteresting  to  offer  a  short  explanation  of 
*e  methods  by  which  it  is  proposed  to  carry  out  this  important  reform. 
^^18  a  somewhat  starthng  fact,  indeed,  that  the  purchaser  of  an 
^gush  estate,  when  he  has  completed  what  is  called  a  good  title  to  the 
P^perty,  has  really  nothing  better  to  rely  upon  than  the  honour  of  the 
^^doT^g  solicitor.  It  is  true,  he  may  demand  and  obtain  £rom  the 
^dor  an  abstract  or  short  epitome  of  all  the  title-deeds  that  have 
"p«  executed  within  the  prescriptive  period  of  sixty  years ;  and  he 
^y  take  a  legal  opinion  on  the  import  of  those  deeds.  But  the 
^•^^.  ir.-^Ko.  xxn.  ooTOBER  1868.  <i  q  q 
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estate  may  have  been  all  conveyed  away,  hardened  with  latent 
equities^  or  mortgaged  up  to  the  last  acre,  by  deeds  that  have  been 
intentionally  kept  out  of  the  abstract,  and  of  which  the  selWs 
solicitor  himself  may  possibly  have  been  kept  in  ignorance.  Some 
degree  of  security,  no  aoubt,  is  provided  by  the  law  of  notice,  which 
obliges  all  parties  having  latent  claims  against  the  estate  to  disclose 
them  to  an  intending  purchaser,  should  they  happen  to  be  aware 
that  the  property  is  m  the  market.  But  if  the  sale  has  been  canied 
through  privately  J  it  is  considered  that  the  purchaser  must  suffer  the 
conseauence  of  his  imprudence,  though  that  should  amount  to  no- 
thing less  than  the  total  loss  of  his  investment. 

To  remedy  this  unsatisfactory  state  of  things,  various  measom 
have  been  introduced  into  Parliament  of  late  years,  having  for  ther 
object  the  establishment  of  a  general  register  of  assurances.  A 
Royal  Commission  was  appointed  last  year,  charged  with  the  invesU- 

fation  of  the  whole  subject,  and  they  nave  brought  together,  in  their 
Report,  recently  publisned,  a  great  mass  of  statistical  information, 
ana  a  variety  of  ingenious  speculations  as  to  the  possibility  of  estaV 
lishing  such  a  register.  It  is  certainly  not  very  creditable  to  the 
general  information  of  the  members  of  this  Commission,  which  oh 
eludes  some  of  the  highest  judicial  and  legal  names  in  £n^l 
that  they  seem  not  to  have  been  aware  of  the  fact  that  the  object 
which  they  were  in  search— an  efficient  public  register  of  title-deed^ 
was  to  be  found  in  Scotland ;  for  we  will  not  suppose  that  it  vn 
national  prejudice  that  determined  the  Commission  to  ignore  the  ex- 1 
isten  ce  of  our  Register  of  Sasines.  One  thing,  mean  whik,  is  appar»)t  ii 
from  the  line  of  examination  chosen.  A  majority  of  the  Conwnis- 
sion  had,  from  the  commencement  of  the  inquiry,  made  up  their 
minds  against  the  principle  of  a  complete  register  of  deeds — ^wnether 
wisely  or  not  we  snail  afterwards  see ;  and  they  might  be  unwilling 
to  look  too  closely  into  the  working  of  our  system,  apparently  adverse 
as  it  was  to  the  foregone  conclusions  of  these  members.  To  as  it 
would  appear,  at  first  sight,  as  if  nothing  could  be  easier  and  moif 
simple  than  to  make  provision  for  the  registration  of  deeds  of  tran^ 
fer  or  incumbrances,  as  well  as  for  an  examination  of  the  resisteif 
on  the  application  of  parties  who  were  interested.  It  must  be  ad- 
mitted, however,  that  there  are  serious  obstacles  to  the  execution  of 
such  a  plan,  arising  partly  from  the  endless  variety  of  rights  to  land 
under  tne  English  law,  partly  from  the  assumed  hardship  of  sub- 
jecting purchasers  to  the  expense  of  a  compulsory  registration,  ^ 
still  more  from  the  difficulty  of  classifying,  identifying,  and  tradog 
through  the  volumes  of  the  register  the  endless  and  ever-chaiigisg 
subdivisions  of  property  in  the  more  populous  counties. 

The  expense  of  completing  titles  to  land  in  England  and  Irehnd, 
is  already  sufficiently  burdensome.  How  greatly  the  costliness  azni 
insecurity  of  titles  has  tended  to  impede  the  free  disposal  of  landL 
especially  in  small  lots,  is  well  illustrated  by  an  anecdote  that  ^ns 
related  by  a  member  of  Parliament  at  one  oi  the  discussions  on  the 
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[rish  Transfer  of  Lands  Act.  A  proprietor  had  been  asked  to  sell 
in  acre  of  land  belonging  to  his  estate  for  building  purposes;  and, 
lot  feeling  at  liberty  to  £soblige  the  applicant,  he  offered  to  make 
lim  a  present  of  the  site  rather  than  dispose  of  it  by  sale  I  In  fact, 
he  exnense  of  nroviding  the  purchaser  with  a  clear  title,  in  the  event 
)f  a  sale,  woula  have  been  so  much  greater  than  any  sum  the  seller 
»uld  reasonably  ask  for  the  ground,  that  he  would  have  been  a 
oser  by  the  bargain.  Now,  the  expense  of  recording  conveyances 
or  the  future,  and  of  obtaining  ana  examining  sear^es  of  incum* 
trances,  would  always  form  a  material  addition  to  the  usual  bill  ot 
osts ;  and,  afler  all,  the  security  of  title  which  is  the  one  advantage 
^tUunable  under  any  system  of  registration,  would  not  be  obtained 
intil  afbr  the  expiration  of  aiaty  years ;  because  any  search  that 
wglit  be  made  prior  to  the  year  1918  would  obviously  include  a 
jenod  anterior  to  the  commencement  of  the  registry,  and  liable, 
nerefor^  to  all  the  dangers  which  a  register  is  calculated  to  obviate. 
Ji  order  that  registration  might  at  once  be  made  to  afford  the  de- 
jwd  securitv,  it  has  been  proposed  to  extend  the  provisions  of  the 
transfer  of  Lands  Act  to  England, — in  fact,  to  institute  a  permanent 
xmimission  for  the  public  investigation  and  adjudication  of  titles. 
^  who  chose  to  take  advantage  of  the  register  and,  at  the  same 
J^e>  to  clear  awav  the  dead'  weight  of  cancelled  mortgages  and 
fcfonct  titles,  which  encumbered  their  charter-chests,  would  be 
artitled  to  apply  to  this  Commission  for  a  new  Parliamentary  title. 
After  the  re^ubite  intimation,  by  notice  and  advertisement,  of  the 
^'^^^^^^^dings  m  dependence,  the  applicant's  title  would  be  judicially 
dxanuned,  and  on  being  found  correct,  a  declaratory  title  would  be 
yanted,  superseding  the  existing  progress,  and  rendering  subse- 
luent  investigation  unnecessary.  Such  a  declaratory  title,  once  re- 
^rded,  would  become  the  foundation  of  a  new  progress,  against 
'^nich  no  prior  claim  could  be  allowed  to  militate,  nor  any  subse- 
quent claims,  except  those  that  were  discoverable  from  the  register. 

"j  considering,  next,  what  deeds  ought  to  be  registered,  we  ai*e 
^nch  embarrassed  by  the  absurdities  of  the  antiquated  and  verbose 
rormulas  still  in  use  by  English  conveyancers.  English  solicitors  are 
"^ttiunerated  according  to  the  nmnber  of  skins  covered  by  the  con- 
veyance; and  deeds  of  transfer  are  complicated  with  family  provi- 
^ons  and  long  declarations  of  trust,  whicn  would  only  encimiber  the 
"^pster,  and  increase  the  troubles  of  the  searcher.  Then  there  are 
^^^^ces  of  the  equitable  or  beneficial  right  under  a  trust,  which 
**^  ^  '    "  in  the  estate, 

which  he  may 
1        —*«  v%j  wujpelled  to  divest'himself.     The  profession  in  Eng- 

M  Would  seem  to  be  much  divided  on  the  question,  whether  sucn 
^'^veyances  of  the  "  equitable  right"  should  be  admitted  to  the 
^efit  of  registration.    The  Royal  Commissioners  have  come  to 

p  ponclusion,  that  they  ought  not ;  and  suggest  that  beneficiaries 

^S^t  be  enabled  to  protect  themselves  against  the  risk  of  a  fraudu-^ 
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lent  sale  on  the  part  of  the  trustee  by  means  of  a  system  of  ^  caveats'* 
which  we  shall  afterwards  explain.    In  Scotlano,  we  may  remaik, 
no  difficulty  has  ever  been  experienced  in  knowing  what  deeds  to 
register,  in  consequence  of  real  or  feudal  rights  bemg  alone  transr 
missible  by  sasine ;  and  even  under  the  provisions  ot  the  Titles  to 
Land  Act,  it  will  still  be  necessary  to  record  a  separate  notarial  in- 
strumenty  when  the  deed  of  conveyance  includes  other  matters  which 
are  not  proper  for  registration.  If  the  principle  of  a  register  of  ^  as- 
surances** IS  sanctioned,  we  suspect  it  would  be  found  mdispensabk 
to  record  either  the  entire  deed,  or  a  certified  excerpt  from  it,  pie- 
pared  by  the  solicitor.    No  purchaser  would  be  safe  in  trusting  to 
the  record  for  the  cotUents  ot  the  deed,  if  any  form  of  abridgment 
were  allowed. 

The  Royal  Commissioners,  however,  have  recommended  a  method 
of  abridged  entry  which,  in  its  leading  features,  bears  a  general 
resemblance  to  the  form  of  the  Minute-Book  of  the  Register  of 
Sasines.  Of  the  two  characters  in  which  we  may  consider  the 
Scottish  registers,  as  presenting  a  key  to  the  discovery  of  all  deeds 
relating  to  property,  or  as  a  permanent  record  of  their  contents— 
the  first  of  tnese  is  unquestionably  the  more  important ;  and  if  the 
object  contemplated  by  English  law  reformers  in  establishing  al 
register,  be  simply  to  ascertain  what  number  of  deeds  affecting 
lands,  have  been  executed  within  a  given  time,  and  by  whom— the 
Commissioners'  scheme  of  an  abri(^ed  register,  specifying  mereij 
the  fact  of  ownership,  seems  sufficient  for  me  purpose. 

There  are  somepeculiarities,  however,  in  this  scneme,  to  which  ve 
wish  to  advert.  Setting  aside  the  idea  of  a  ^^  Register  of  Assur- 
ances" as  requiring  a  vast,  and  perhaps  unmanageable  machineiy, 
the  Commissioners  propose  to  substitute  what  they  call  a  ^Register 
of  Title"  which  is,  in  reality,  a  register  o{  ownership^  similar  in  fono 
to  the  register  kept  at  the  Bank  of  England  of  the  holders  of  stock. 
Briefly,  then,  the  landowner  in  possession  will  be  required  to  fiunisii 
a  description  of  the  subjects,  to  be  stated  and  set  forth  according  to 
some  fixed  style.  Along  with  the  description,  he  vrill  be  reouiredto 
lodge  a  private  plan  of  the  property;  and  reference  will  also  be  mad« 
to  public  maps  Jkept  in  the  registry,  being  either  those  of  the  Ord- 
nance Survey  or,  if  these  have  not  been  coinpleted,  then  the  maps  ^ 
the  Tithe  Commutation  Commissioners.  Such  a  description,  com- 
bining the  separate  advantages  of  written  and  graphical  rq)resentar 
tion,  will  be  taken  as  the  basis  for  a  registered  title.    La  subs^ 

3uent  entries  nothing  more  will  be  expressed  than  the  name  and 
esignation  of  the  transferee,  with  a  reference  to  the  deed  of  conrey- 
ance,— unless  an  amended  description  has  become  necesuuy.  A 
certificate  of  registry  will,  of  course,  be  granted,  and  will  be  re- 
ceived M  prima  fade  or  presumptive  evidence  of  the  ownership. 

The  reader  will  be  ready  to  ask, — in  what  manner  is  provision  to 
be  made,  under  such  a  system,  for  the  registration  of  those  varioni 
partial  and  qualified  interests  in  land  which  the  requirements  (^ 


1858.]  ENGLISH  AND  SCOTCH  LAND  REGISTERS.  477 

modem  civilisation  have  everywhere  created  ?  On  this  point  there 
has  been  considerable  diversity  of  opinion  among  the  Commis- 
sioners themselves ;  and  innovations  in  the  law  of  property  of  a 
most  arbitrary  and  even  revolationaiy  character,  have  round  sup* 
port  among  toe  members  of  their  body.  One  very  liberal  member 
proposes  to  abolish  in  a  sweeping  way  every  descnption  of  existing 
rights  in  security ;  and  to  issue,  under  the  authonty  of  a  land  tri- 
banal,  a  limited  number  of  transferable  debentures  which  might 
be  kept  in  retentis  by  the  proprietor,  or  issued  from  time  to  time, 
when  it  was  desired  to  borrow  money  upon  the  security  of  the 
estate.  Beyond  the  value  of  these  debentures  he  would  not  be 
allowed  to  borrow  a  sixpence  upon  real  security,  no  matter  how 
argent  his  necessities,  or  how  easily,  in  a  commercial  sense,  the 
money  could  be  obtained.  Now,  we  care  not  what  the  political 
advantages  of  this  scheme  may  be,  and  we  do  not  deny  that  it  has 
some.  Englishmen  have  an  obstinate  habit  of  thinking  that  every 
man  has  a  right  to  do  what  he  will  with  his  own,  and  to  ruin  him- 
self, if  he  is  so  pleased,  in  his  own  way.  We  cannot  conceive  a 
more  despotic  interference  with  proprietory  rights,  than  such  a  de- 
vice to  restrict  the  landowner  in  ids  powers  of  mortgaging  or  other- 
wise disposing  of  his  estates ;  and  we  do  not  anticipate  that  this 
scheme  of  Mr  Scully's  will  recefve  any  effective  support  in  Parliament. 
A  majority  of  the  Commission  have,  however,  recommended  that  only 
fee-simple  titles  should  enter  the  register  of  transfers.  An  ex- 
ception might  be  made,  they  think,  in  favour  of  rights  of  liferent. 
But  leases  and  mortgages  should  be  recorded  in  separate  registers ; 
and  all  other  rights,  it  is  proposed,  should  be  protected,  if  necessary, 
bv  the  entry  of  a  "  caveat"  on  the  record,  which  would  have  the 
effect  of  a  prohibition  to  sell.  Under  this  system  a  purchaser 
woald  be  enabled  to  satisfy  himself,  by  a  mere  inspection  of  the  re- 
^ster,  both  as  to  the  legal  title  and  the  amount  of  the  incumbrances. 
The  removal  of  the  caveats  would  be  matter  of  arrangement  be- 
tween the  seller  and  the  parties  interested  ;  and  in  the  event  of  par- 
ties insisting  without  sufficient  title  in  maintaining  such  prohibitions, 
the  caveat  might  be  cancelled  on  a  summary  application  to  the 
Court  of  Chancery.  For  our  part,  we  would  not  willingly  exchange 
our  simple  and  accurate  land  registers  for  a  complex  system  like  this, 
with  its  impracticable  classification  of  rights  and  strange  medley  of 
qoasi-lidgious  and  merely  ministerial  procedure.  Why,  the  very 
question,  whether  a  party  entering  a  caveat  had,  or  had  not  a  right 
of  property,  might  involve  matters  of  law  fit  for  the  decision  of  the 
highest  tnbunsS9.  There  is  hardly  a  disputed  auestion  in  the  law  of 
^  property  that  might  not  be  raised  unaer  sucii  a  form  of  diligence, 
which  questions  it  is  proposed  should,  in  all  cases,  be  determined  in 
a  smnmaiy  process.  Surely  it  would  be  more  satisfactory  to  allow 
the  purchaser  to  accept  or  decline  the  transaction  on  his  own 
J^esponsibility  and  his  own  opinion  of  its  probable  validity,  than  to 
Wee  the  parties  into  litigation,  more  especially  as  legal  remedies 


478  SNOLISH  AND  eCOTGH  LAND  BEQISTEB&  [Od 

would  still  be  available,  if  he  were  dissatisfied  with  the  title. 
But  the  effect  of  the  Commissioners'  system  would  be,  that  all 
questions  relating,  however  remotely,  to  the  subject  of  sale,  must 
be  judicially  solved  at  once  and  for  ever,  before  the  r^stnr 
womd  be  at  liberty  to  enter  a  new  disposition  on  the  record.  Far 
simpler  and  more  reasonable,  in  our  opinion,  is  the  plan  recom- 
mended by  Mr  Headlam  in  an  appendix  to  the  Report  He  voold 
retain  the  register  of  the  fee-simple  ownership  as  the  leading  entry, 
and  would  enter  as  subordinate  to  it  every  qualified,  conting^t,  or 
subaltern  ri^ht  that  might  emerge,  stating  concisely  the  nature  of 
the  right,  with  a  reference  to  the  deed  of  constitution.  After  each 
original  entry,  he  proposes  that  a  blank  should  be  left  for  the  regis- 
tration, in  a  tabular  term,  of  all  subsequent  transmissions  of  sadi 
secondary  rights  during  the  continuance  of  the  same  fee.  Bat 
as  often  as  the  fee-simple  of  the  property  changes  hands,  he  iosisa 
that  allvformer  entries  ought  to  be  cancelled.  A  firesh  account,  as  it 
were,  would  then  be  opened  in  the  name  of  the  new  proprietor: 
and  all  outstanding  provisions  and  incumbrances  would  be  trani- 
ferred  to  his  debit — ^would  be  entered,  in  fact,  as  limitations  d 
his  title,  just  as  they  were  formerly  entered  as  limitations  on  th« 
right  of  file  previous  owner.  This  transference  of  entries  to  the 
new  volume  would  be  made,  as  a  matter  of  course,  under  the 
direction  of  the  registrar ;  and  as  all  the  previous  entries  relating 
to  the  same  property  would  be  kept  together,  the  transfereDoa 
would  be  a  matter  of  simple  copying  m>m  one  page  into  another. 

Two  great  advantages  would  thus  be  secured.    First,  it  would  be 
unnecessary  for  any  purpose,  in  searching  the  register,  to  look  beyona 
the  last  entry,  for  every  subsisting  incumbrance  would  be  fouoa 
under  that  head.     Thus  all  risk  or  an  imperfect  search  would  be 
avoided ;  as  it  would  be  next  to  impossible  to  overlook  or  omit  an 
entry  when  the  whole  series  were  arranged  in  consecutive  order. 
The  other  advantage  to  which  we  have  referred  is,  that  there  never 
could  be  any  difficulty  in  discovering  an  entry  fix>m  the  indices 
We  are  not  aware,  indeed,  that  the  experience  of  the  Scotch  Register 
Office  affords  much  support  to  the  objections  that  have  been  raisea 
in  England  on  this  score.    But  it  would  seem  to  be  a  general  opinioQ 
among  English  lawyers,  that  great  difficulty  would  be  expenencei 
in  classifying  the  registers  in  such  a  way  as  to  make  sure  of  finding 
and  collating  every  entry  relating  to  the  same  estate.     U  tfl« 
method  of  Mr  Headlam  were  followed,  all  the  entries  would  at  once 
be  discovered  by  a  simple  inspection  of  the  last  certificate  of  re^stn. 
As  each  parcel  would  be  marked  on  the  Ordnance  maps  with  a 
number  connecting  it  with  the  registered  title,  any  finiudulent  attempt 
to  set  up  an  independent  series  of  titles  to  lands  already  on  the  re* 
cord,  would  be  certainly  defeated ;  the  numerical  reference  being 
already  marked  on  the  official  map,  would  show  that  these  lands  were 
already  held  by  a  public  title,  and  the  registrar  would  refiise  to  enter 
any  new  deed  as  an  original  writ.     If  it  were  desired  at  any  time  v^ 
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provisions  of  the  new  Act^  in  lieu  of  the  principal  deed,  and  which 
appear  to  ns  to  be  merely  sasines  under  another  name.  Far  there 
could  be  no  more  difficulty  in  compiling  an  entiy  for  the  ifinnte- 
Book  from  a  truslrdeed  than  from  any  other  dispositive  instro- 
ment.  Might  it  not  be  practicable  to  go  a  step  frirther  and,  eren 
without  the  aid  of  public  maps,  to  realise  the  principle  of  a  daissified 
register  ?  The  sasine  Minut^Book  is,  perhaps,  the  most  perfect 
example  in  the  world  of  a  ^^  Register  of  IjtW — containing  no  more 
than  IS  necessary  to  identify  the  subject  of  conveyance,  the  owner, 
and  the  nature  of  his  right.  To  obtain  the  frill  advanta^  of  Mr 
Headlam's  plan,  it  is  onH^  necessary  to  introduce  a  new  pnndple  of 
arrangement ;  an  alteration  which  would  not  even  require  the  mc- 
tion  of  Parliament.  The  required  arrangement  has  already  been 
explained.  Writs  relating  to  the  same  subjects  should  be  entered  in 
consecutive  order;  and  on  the  occurrence  of  a  change  in  thepnDci- 
pal  title,  all  uncancelled  entries  of  subordinate  rights,  or  ri^ts  in 
security,  would  be  transferred  to  a  new  registry  oommendng  with 
the  title  of  the  actual  proprietor. 

The  only  serious  danger  anticipated  from  the  introduction  of 
such  a  system  into  England  has  long  since  been  obviated  among^ 
ourselves.  We  mean  tne  possibility  already  adverted  to  of  a  fraud 
being  perpetrated  by  parties  coming  with  a  fictitious  disposition^  id 
claiming  to  have  it  recorded  as  a  title  to  unregUtered  lands.  If  the 
leading  name  were  slightly  altered,  it  has  been  thought  that,  but  tor 
the  security  afforded  by  the  use  of  maps,  a  new  title  might  be  smuggled 
into  the  registry  which,  being  indexed  and  recordedapart  from  the 
rest,  would  escape  observation,  and  might  ultimately  grow  into  t 
prescriptive  title.  In  Scotland,  the  excuse  for  attempting  snch  i 
fraud  would  be  wanting.  Every  yard  of  land  in  the  kingdom  being 
already  on  the  record,  no  new  entry  could  be  made  except  in  the 
way  of  substitution  for  one  already  there.  Therefore,  either  the  te 
entiy  must  be  cancelled  in  virtue  of  a  forged  authority  to  that  eflect 
— a  fraud  which  would  be  discovered  the  next  time  a  genuine  deeJ 
was  sent  for  registration,  and  so  no  harm  would  be  done;  or^ 
failing  such  an  authority,  the  fraudulent  deed  must  be  entered  in 
consecutive  order  after  the  genuine  titles,  where  it  would  appetf 
as  a  qualification  of  the  actual  fee. 

Were  the  system  of  a  classified  minilte-book  in  operation,  itu 
obvious  that  a  search  would  become  unnecessary.  An  extract  bcxa 
the  minute-book,  of  the  existing  title  and  incumbrances,  would  be 
furnished  in  its  stead ;  and  purchasers,  besides  saving  the  expense 
of  a  search,  would  no  longer  incur  the  risk  of  a  deed  being  ove^ 
looked  by  the  searchers.  As  it  has  been  publicly  stated  that  a  cod- 
solidation  of  our  land  registers  is  in  contemplation,  we  trust  that 
advantage  will  be  taken  of  such  a  fair  opportunity,  to  remove  wh^ 
is  superfluous  in  these  most  usefril  records,  and  to  introduce  so^h 
changes  as  will  make  their  contents  more  readily  available  for  the 
wants  of  the  public. 
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TUB  NEW  LEASEHOLD  TENURE. 

The  Registration  of  Leases  Act,  in  making  a  perpetual  lease  effiec- 
tual  against  singular  snccessors,  has  virtually  introduced  a  new 
tenure  of  Jand.  The  advantages  and  disadvantages  which  will  re- 
^nh  from  a  leasehold  tenure,  are  as  yet  matter  of  speculation,  and  it 
I"!  both  a  difficult  and  delicate  task  to  endeavotur  to  anticipate  them. 
The  object  of  the  present  article  is  merely  to  present  a  few  practical 
observations,  whicn  mav  assist  in  determining  the  cases  in  which  a 
leasehold  tenure  is  advisable. 

At  first  sight,  a  lease  in  perpetuity  seems  to  diflfer  little  from  a  feu- 
holding.  There  are,  however,  several  important  peculiarities  in  the 
nature  of  the  two  rights  respectively,  which  will  lead  to  serious 
differences  in  their  practical  results,  unless  care  is  taken  to  prevent 
or  modify  them  by  express  provisions.  This  will  more  clearly  ap- 
pear when  some  ox  these  differences  are  considered. 

In  Feuy  whole  Property  is  conveyed — in  Lease  merely  use. — When 
a  feu  is  granted,  the  whole  property  of  the  lands  is  transferred  to  the 
vassal,  a  cosh  usque  ad  centrum.  The  right  of  superiority  retained 
by  the  granter  is  incorporeal.  On  the  other  hand,  a  lease  conveys 
no  more  than  a  right  of  possession  and  use.  From  this  it  follows, 
that  minerals,  etc.,  belong  to  the  person  who  gets  a  feu,  but  not  to 
a  tenant  under  a  lease.  There  is  nothing,  however,  to  pre\''ent  a 
proprietor  who  grants  a  lease  from  conveying  the  right  to  the 
minerals  as  well  as  to  the  lands ;  and  it  is  equally  competent  for  one 
who  grants  a  feu  to  reserve  the  minerals. 

A  tenant,  in  taking  a  perpetual  lease  of  a  house,  should  see  that 
the  ground  on  which  it  is  bmlt  is  expressly  let  to  him ;  otherwise  the 
lease  might  come  to  an  end  from  the  destruction  of  the  house. 

In  Perpetual  Lease^  Tenant  should  get  right  to  use  as  if  Proprietor, — 
In  taking  a  lease  instead  of  a  feu,  a  tenant  should  see  that  he  gets,  in 
express  terms,  as  full  and  unqualified  a  right  to  use  the  subjects, 
ind  all  accessories  as  if  he  were  proprietor;  otherwise  a  tenant 
bving  a  perpetual  right  might  be  prevented  by  a  landlord  from 
building  on  his  own  ground,  or  using  it  for  any  purpose  not  agricul- 
ural,  if  the  subject  was  agricultural  at  the  commencement  of  the 
ease.  He  might,  in  the  same  way,  be  prevented  from  taking  down 
louses,  or  changing  the  nature  of  the  subjects  let.  The  interest  of 
he  landlord,  as  having  right  to  rents,  ana  a  nght  to  take  possession 
)n  failure  to  pay  rent,  might  be  held  to  be  sufficient  to  entitle  him 
0  interfere.  The  lease  should  also  convey  to  the  tenant  a  right  to 
ill  servitudes.  It  might  be  fair  that  the  tenant  should  have  a  right 
'0  all  the  beneficial  interests  that  may  arise-  to  the  proprietor  in  re- 
i>oct  of  the  lands,  except  the  rent,  or  compensation  for  the  rent ; 
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but  it  may  be  doubted  whether  such  a  stipulation  would  be  effectaal, 
at  least  against  singular  successors. 

In  Leasej  no  Casualties. — A  proprietor,  in  granting  a  lease  instead 
of  a  feu,  should  take  into  account  that  be  wiU  get  no  casualties,  and 
adjust  the  rent  accordingly. 

When  Proprietor  cannot  fetij  he  may  grant  a  Lease* — ^Whcm  a  pro- 
prietor is  prevented  by  his  titles  from  sub-feuing,  there  seems  to  be 
no  reason  why  he  may  not  legally  grant  a  perpetual  lease. 

A  leasehola  tenure  may  also  be  had  recourse  to  when  a  vassal  is 
burdened  with  a  clause  of  pre-emption.  It  may  be  maintained,  that 
a  perpetual  lease  is  an  alienation  ;  but  the  decision  in  the  case  of 
Lumsden  v.  Lorimer  and  Others  (Feb.  4,  1843,  5  D.,  p.  50) 
seems  to  be  against  such  a  plea. 

In  this  case,  a  vassal,  who  was  bound  by  her  feu-charter  not  to 
or  alienate  the  subjects  until  she  had  made  the  first  offer  to  the 
superior,  had  granted  a  lease  for  nineteen  years,  for  payment  of 
L.26,  payable  on  entry,  and  a  yearly  rent  of  ITs.  6d.;  while  die 
l)ound  herself,  at  the  end  of  the  lease,  to  take  the  buildings  erected 
by  the  tenant  at  a  valuation,  and,  fidling  her  doing  so,  to  grant  a 
continuation  of  the  lease  for  other  nineteen  years,  and  so  on  at  the 
end  of  every  nineteen  years.  It  was  held  by  the  Court,  that  this 
lease  was  not  an  alienation.  The  lease  in  this  case  was  not  a  pe^ 
petual  lease ;  but  the  remarks  of  the  late  Lord  Justice-Gleik  apply 
equally  to  such  leases.  His  Lordship  said,  ^^  I  am  of  opinion  tliat 
this  lease  is  not  an  alienation.  Such  a  Question,  when  it  arises  be- 
tween a  superior  and  vassal,  is  essentially  different  from  the  point 
which  occurs,  whether,  alienation  being  prohibited  for  the  henS 
of  others,  the  granter  has  not  truly  fuienated  to  the  prejudice  of 
these  parties — as  in  long  leases  under  entails  prohibiting  aliena- 
tions, and  similar  cases.  I  apprehend  that  we  must  inteipr^  thi) 
clause  in  reference  to  the  relation  of  superior  and  vassal ;  and  I 
cannot  hold  that  any  lease,  or  any  right  which  not  only  does  ix^ 
place  a  new  vassal  in  the  fee,  but  does  not  create  even  a  biase  infeft- 
ment  in  the  property,  can  be  taken  to  be  an  alienation  under  th^ 
charter.  The  superior  would  not  be  bound  to  recognise  any  sub* 
feu,  if  his  interest  required  him  to  take  possession.  What  the  vassal 
has  done  is  simply  to  let." 

Lord  MoncreifF  observed,  "  I  suspect  that  the  proceeding  of  the 
lease  is  for  the  purpose  of  defeating  the  right  of  presumption ;  but 
I  do  not  think  it  can  be  reached  :  I  do  not  think  that  this  lease  wa^ 
an  alienation.*' 

Burgage  Subjects — Conditions. — As  proprietors  of  burgage  sub- 
jects cannot  grant  feus,  the  only  way  in  wnich  they  can  reserve  an 
interest,  is  by  so  embodying  conditions  in  the  conveyance,  that  they 
shall  appear  as  real  burdens  in  the  new  vassal's  tides.  The  great 
objection  to  this  system -is,  that  the  right  of  the  disponer  rests  upon 
a  stranger^s  title  ;  and  that,  in  subsequent  transmissions  of  the  pro- 
perty, tlie  conditions  may  be  left  out,  without  the  knowledge  of  the 
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proprietor  of  the  reserved  rights.  The  transmission  of  such  reserved 
rights  is  also  awkward.  One  disadvantage  is^  that  the  assignation 
must  be  completed  by  intimation,  and  intimation  is  personal  to  the 
individnal  who  gets  it.  An  intimation  is  required  not  only  at  every 
transmission  of  the  reserved  right,  but  at  every  transmission  of  the 
lands,  when  the  new  vassal  cannot  know  from  his  title  who  has  right 
to  the  bnrden.  A  bona  Jide  payment  to  one  not  having  the  rignts 
would  be  a  good  defence.  A  perpetual  lease  would  be  liable  to  none 
of  these  objections.  It  would  have  this  further  advantage  for  the 
pinter,  that  he  would  still  be  proprietor  of  the  lands,  instead  of 
liaving  a  mere  right  to  a  ground-annual,  and  would  have  all  a  pro- 
prietors remedies  against  nis  tenant  ^^  A  reserved  burden,  though 
real  (and  so  giving  the  remedy  of  poinding  of  the  ground),  gives 
no  active  title  to  raise  an  action  of  maills  and  duties,  so  as  to  afiect 
tlie  rents,  nor  power  to  assume  possession.  In  order  to  accomplish 
that,  adjudication  must  be  led." — ^Bell's  Prin.,  sec.  922. 

There  is  one  peculiarity  in  the  nature  of  a  lease  which  makes  it 
well  adapted  for  those  cases  in  which  a  proprietor  wishes  to  alienate, 
under  a  number  of  conditions, — which  is  this,  that  the  original  lease 
continues  to  be  the  title  of  the  tenant,  however  long  he  may  have 
])osse8sed,  and  however  often  the  right  may  have  been  transmitted. 
All  conditions,  therefore,  which  would  bind  the  first  tenant,  would 
seem  also  to  be  binding  upon  each  successor  to  the  end  of  time. 
Many  difficult  questions,  as  to  whether  certain  conditions  are  or  can 
be  made  real  burdens,  which  would  arise  with  singular  successors, 
would  be  saved  by  making  the  grant  in  the  form  of  a  lease ;  and 
besides  this,  all  nsk  from  the  omission  of  the  conditions  in  Aiture 
titles  would  be  avoided.  These  conditions  and  limitations  on  a  pur- 
chaser's right  are  often  very  valuable. 

Entail  by  means  of  Perpetual  Lease. — It  is  possible  that,  by  means 
of  a  lease,  lands  may  be  settled  upon  a  certain  series  of  heirs. 
Such  a  destination  might,  however,  be  defeated,  with  consent  of  the 
landlord,  by  an  heir  in  possession  renoimcin^  the  lease,  and  getting 
a  new  one.  If  an  heir  of  line  made  up  his  title  to  a  lease  in  favour 
of  another  heir,  the  landlord  would  not  be  bound  to  accept  him  as 
tenant.  A  tenant  in  possession  has  no  right  to  assign  a  recorded 
lease,  except  ^^  in  accordance  always  with  uie  conditions  and  stipu- 
lations of  such  lease,"  and  he  could  only  assign  in  security  under 
these  conditions ;  so  that  by  the  lease  he  might  be  effectually  pre- 
f^ented  either  from  assigning  or  burdening  the  lease. 

Landlord  should  be  relieved  of  all  Public  Burdens^  etc. — In  grant- 
ing a  perpetual  lease,  a  proprietor  should  take  care  to  bind  the 
tenant  to  leUeve  him  of  all  burdens  affecting  the  lands,  or  which 
^ay  come  subsequently  to  affect  them.  It  is  to  be  feared  that 
there  is  no  way  by  which  the  proprietor  can  escape  from  his 
primary  liability  for  these  burdens,  nowever  slight  may  be  the 
interest  he  has  m  the  lands  in  the  shape  of  rent,  and  however  valu- 
able the  subjects  may  have  become ;  and  it  is  the  more  necessary,  on 
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that  account,  that  the  lease  should  contain  a  specific  obligation  on 
the  tenant. 

All  manner  of  contingencies  which  may  afiect  a  proprietor  should 
be  carefully  provided  against,  so  as  to  throw  the  wncde  liatnlitie} 
upon  the  tenant. 

Expense  of  TUlee* — Perhaps  the  chief  advantage  to  be  derived 
from  the  use  of  the  perpetual  lease,  is  in  the  facility  and  cheapness 
with  which  titles  may  be  completed,  both  in  the  person  of  the  lesm 
and  of  every  successor.  It  would,  however,  be  idle  at  the  present 
moment,  when  so  many  changes  have  just  been  made  in  feudal 
conveyancing,  to  attempt  a  comparison  between  the  probable  62^- 

!)enses  which  will  in  a  course  or  years  attach  to  a  leasehold  and 
eudal  tenure  respectively,  in  the  necessary  completing  of  titles. 

Assignations  in  Security  and  Assignations, — The  facilities  for  using 
a  recorded  lease  as  a  fund  of  credit,  by  means  of  assignations  in 
security,  appear  to  be  as  great  as  those  possessed  by  a  proprietor. 
Leases  may  also  be  assigned  in  whole  or  in  part. 

Lease  required  for  each  Fifty  Acres. — It  must  be  kept  in  viev. 
that  if  the  subjects  let  exceed  fif);y  acres,  more  than  one  lease  vill 
be  required. 


THE  NEW  STATUTES. 
THE  SMOKE  ABATEMENT  ACT. 

On  the  first  of  August  last,  there  came  into  force  an  Act,  passed  in 
the  session  of  1857,  entitled,  an  ^^  Act  for  the  Abatement  of  Nub^ 
ances  arising  from  the  Smoke  of  Furnaces  in  Scotland"  (20  and  21 
Vict.,  c.  73).  We  are  not  in  the  habit  of  occupying  much  spaci 
with  mere  matters  of  police ;  but  the  interests  affected  l>y  thbstatatt 
ara  important,  the  subject  it  deals  with  is  surrounded  with  difficol- 
ties,  and  questions  of  some  embarrassment  may  arise  in  the  coursi 
of  its  operation.  We  shall,  therefore,  briefly  explain  its  provisions. 
The  Le^rislature  did  not  propose  to  put  down  smoke,  because  it 
is  a  necessity  of  the  nineteenth  century.  The  object  it  had  in  vie« 
was  merely  the  purification  of  the  atmosphere  of  our  laroe  towns. 
by  the  compulsoiy  use  of  apparatus  which  has  been  round,  b^ 
experiment,  to  be  tolerably  suited  for  the  purpose.  It  therefore 
provides  for  nothing  more  than  the  abatement  of  the  nuisanav 
The  offence  created  is  simply  this — ^^  the  use  of  a  furnace  not  con- 
structed so  as  to  consume  or  bum  its  own  smoke ;"  or,  '^  the  nfg^' 
gent  use  of  such  fomace,  so  that  the  smoke  arising  therefiram  sbli 
not  be  e^ectually  consumed  or  burned."  Therefore,  the  first  ques- 
tion which  the  magistrate  will  be  called  on  to  solve,  is  entirely  one 
of  taste — ^to  be  determined,  not  by  well-defined  rules  of  law,  but  bv 
his  own  sense  of  propriety.  Wliat  is  the  effectual  consumption  t*f 
smoke  ?     Probably  a  citizen  of  Edinburgh,  Glasgow,  or  Dundee. 
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rould  all  differ  on  the  point.  What  would  be  effectual  compliance 
^'ith  the  statute  in  the  eyes  of  the  one,  would  be  a  gross  induction 
Q  the  opinion  of  the  other.  The  first  point,  as  to  whether  the 
umace  is  properly  constructed,  will  be  determined  by  scientific 
vidence ;  but  what  is  such  negligent  use,  so  that  the  smoke  shall 
iOt  be  effectually  consumed,  seems  to  leave  a  wide  margin  for  the 
xercise  of  that  judicial  discretion  which  was  long  ago  said  to  vary 
nth  the  judge's  foot — one  having  a  long  foot,  another  a  short  foot, 
ud  a  thud  an  indifferent  foot.  The  Act  is,  therefore,  open  to  the 
bjection,  that  its  application  throughout  the  country  cannot  be 
mde  uniform. 

This  consideration  is  made  still  more  apparent  by  sec.  2,  pro- 
idin^  that  the  words,  ^^  consume  or  bum  tne  smohe,^'  shall  not  be 
eld  m  all  cases  to  mean,  ^^  consume  or  burn  all  the  smoke."  As 
re  are  not  told  in  what  circumstances  they  shall  mean  anything 
Ise,  this  is  equivalent  to  saying,  that  in  no  case  is  anything  beyond 
partial  consumption  made  imperative.  Further,  the  magistrate 
nay  remit  the  penalties,  if  of  opinion  that  the  party  has  ^^  so  con- 
tracted or  altered  his  furnace  as  to  consume  or  bum,  as  far  as 
*ossibIe,  all  the  smoke  arising  from  such  furnace,  and  has  carefully 
attended  to  the  same,  and  consumed  or  burned,  as  far  as  possible, 
he  smoke  arising  Grom  such  furnace."  This  imposes  a  most  invidi- 
us  duty  on  the  sheriff.  What  does  he  know  about  this  branch  of 
mechanical  engineering?  The  matter  is  fitter  for  the  adjudication 
'^^  jury  of  firemen.  The  offence,  then,  is  (1)  the  use  of'^a  furnace 
tot  constructed  according  to  the  best  patent ;  and  (2^  the  negligent 
i8e  of  one  properly  constructed,  so  that  it  belches  forth  its  fumes 
0  a  greater  degree  than  the  magistrate  may  think  necessary  or 
lesiraMe. 

The  Act  applies  (1)  to  a  furnace  employed  in  the  working  of 
-ngines,  stationary  or  locomotive ;  (2)  a  ftirnace  on  board  of  any 
iteam-vessel,  in  or  at  any  port,  pier,  landing-place,  or  harbour,  or 
f>lyii)g  on  a  river  not  exceeding  a  quarter  of  a  mUe  in  breadth ; 
i3)  everr  furnace  employed  in  a  mill,  factory,  distillery,  brewhouse, 
^^^-reunery,  bakehouse,  gas-work,  water-works  (although  a  steam- 
'ngine  is  not  employed  therein),  or  public  bath  or  wash-house  (al- 
though not  used  for  the  purposes  of  trade  or  manufacture). 

With  respect  to  the  nrst  class,  reference  may  be  made  to  the 
»«ilwajrs  Clauses  Act,  8  and  9  Vict.,  c.  33,  sec.  107,  whereby  every 
locomotive  steam-engine  to  be  used  on  a  railway  shall,  if  it  use 
^^9  or  other  similar  fuel  emitting  smoke,  be  constructed  on  the 
Pf'^eiple  of  consuming,  and  so  as  to  consume,  its  own  smoke  ;  and 
If  any  engine  be  not  so  constructed,  the  company  or  party  using 
such  engine  shall  forfeit  five  pounds  for  every  day  during  which 
such  engine  shall  be  used  on  the  railway.  The  furnace  on  board 
^*  a  st^un-vessel  must  be  employed  in  the  working  of  an  engine, 
^onie  difficulty  may  be  found  in  deciding  when  a  steamer  is  in  or 
'^^  a  harbour.     It  apparently  means  that,  if  not  moored,  it  should 
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at  least  be  run  alongside  the  pier.  The  third  class  comprehends  a 
pretty  exhaastive  list.  At  the  same  time,  it  is  proper,  in  constnunt; 
such  Acts  of  Parliament,  to  bear  in  mind  the  rule,  exprusio  mm 
est  exclusio  alteritus,  as  to  the  application  of  which,  see  Dewhust  r. 
Fielden,  8  Scott  N.  K.  1017. 

Liability  for  the  penalties  attaches  to  every  person  or  com- 
pany being  the  owner  or  occupier ;  2.  The  foreman  or  other  person 
employed  m  connection  with  the  furnace,  or  the  master  or  person 
in  chiurge  of  the  steamer  (sec.  1).  Where  several  persons  are  jomtlj 
answerable,  proceedings  may  be  taken  against  any  one  or  more  ot 
them,  without  proceeding  against  the  rest ;  ^^  but  nothing  hereia 
contained  shall  prevent  the  parties  so  proceeded  against  nom  n> 
covering  relief  in  any  case  in  which  they  would  now  be  entitled  tu 
relief  by  law"  (sec.  11)  ;  and,  by  sec.  5,  ^^uo  decree,  under  this  Act, 
against  anv  partv  shall  bar  his  right  to  relief  against  any  other 
party  legally  liable."  The  most  ob^dous  case  for  the  application  or 
this  proviso,  is  that  of  joint  owners  or  occupants.  But  in  what  othtf 
cases,  under  this  Act,  is  a  party  complained  upon  entitled  to  refe 
by  law  t  Culpa  tenet  suos  auctores ;  but  the  proviso  seems  to  maki^ 
an  exception  to  that  well  established  rule.  Has  the  foreman  an 
action  against  his  employer  for  the  penalties  he  is  made  to  pay,  bv 
reason  of  defective  machinery  ?  or  the  master  against  his  sen  ast, 
by  reason  of  his  negligence  ?  or  would  a  penalty,  under  this  Act, 
enter  as  an  item  of  damage  in  an  action  against  the  maker  of  i 
defective  furnace  ? 

It  is  settled  in  English  law,  that  volumes  of  smoke^  or  noxiou> 
efBuvia  emitted  firom  a  manufactory,  are  Si  public  nuisance  (in  con- 
tradistinction to  a  nuisance  of  a  private  character) — the  remedy  st 
law  being  by  indictment— the  remedy  in  equity  by  information  at 
the  suit  of  the  Attomey-General.  So,  in  this  Act,  it  is  provided  that 
no  complaint  is  to  be  heard  unless  it  is  at  the  instance  of  ^  the  lod 
authority ;"  ue.y  the  Procurator-Fiscal  of  the  burgh,  county,  or  dis- 
trict ;  or  (2)  the  Commissioners  of  Police ;  or  (3)  '^  the  owner  or 
occupier  oi  premises,  with  reference  to  which  the  furnace  is  so  situ- 
ated as  to  create  an*  annoyance," — in  all  cases  with  concurrence  d 
the  Lord  Advocate.  The  principle  of  the  right  to  prosecute  under 
statutes  creating  a  nudum  prohUktumy  may  be  illustrated  by  Chssor 
berlaine  v.  The  Chester  and  Birkenhead  K.  C,  1  Exch.  870. 

The  procedure  is  summary.  A  petition  referring  to  the  clause 
of  the  Act  on  which  it  is  founded,  without  setting  it  forth,  is  pre^ 
sented,  where  the  place  of  the  offence  is  not  a  burgh,  to  the  sherid« 
sheriff-substitute,  or  any  two  justices  having  jurisdiction  in  the 
place,  or  adjacent  to  the  port,  pier,  etc.  The  use  of  this  word  ad- 
jacent is  quite  superfluous,  and  may  give  rise  to  questions  wlii|^ 
should  be  avoided,  by  discarding  in  every  case  the  amatenr  magi^^- 
tracy.  If  the  locus  is  a  burgh,  then  the  jurisdiction  is  vested  i" 
the  sheriff  or  the  magistrate.  The  first  order  maybe  either  for 
answers  in  three  days,  or  that  parties  attend  in  person  forthwith' 
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Vithin  five  days  thereafter  a  proof  may  be  taken  ;  and  within  three 
ays  after  the  conclusion  thereof,  decree  is  given  for  penalties  and 
xpenses  (sec.  4).  The  first  penalty  is  not  to  exceea  L.5,  nor  be 
ss  than  40s.  The  second  is  Ij.10  ;  and  for  each  subsequent  con- 
iction,  the  fine  last  paid  must  be  doubled  (sec.  1).  Expenses  may 
e  awarded  i^ainst  the  party  complaining  (sec.  8).  Appeal  is 
bsolutely  excluded  (sec.  9),  save  in  one  case  only.  If  the  sheriff 
r  magistrate  is  of  opinion  that  the  cost  of  the  operations  necessary 
)  amend  any  furnace  will  exceed  Ij.25y  they  certify  an  opinion 
>  that  effect,  and  stop  the  proceeding.  Against  this  judgment 
uties  may,  within  three  days,  appeal  to  the  sheriff,  and,  after  him, 
» the  Lorn  Ordinary  on  the  Bills,  whose  judgment  is  declared  to 
B  final  (sec.  7). 

Such  is  the  substance  of  this  remarkable  measure.     It  is  one  in 
hich  the  profession  are  entitled  to  take  a  warm  interest. 


THE  TITLES  TO  LAND  ACT. 


H£  new  system  of  conveyancing  comes  into  operation  with  the 
resent  month.  We  have  no  hesitation  in  designating  the  varied 
id  sweeping  changes  introduced  by  the  recent  statute  as  a  new 
'Stem,  because  so  many  old  forms  have  been  abolished,  and  so  many 
ew  writs  introduced,  that  a  complete  revolution  has  been  effectea. 
3  a  comparatively  short  period,  a  race  of  conveyancers  will  spring 
p  who  will  look  with  curiosity  upon  an  instrument  of  sasine  ;  who 
ill  pass  over,  as  practically  useless,  those  portions  of  treatises  upon 
)nve^ancing  which  discuss  the  obligation  to  infeft  and  the  precept 
f  sasine ;  and  who  will  fail  to  comprehend  why  the  register  of  titles 
lonld  be  termed  the  Register  of  Sasines.    The  Act,  mdeed,  leaves 

ODtional  to  constitute,  transmit,  or  complete  land  rights  according 
>  the  forms  now  in  use ;  but  the  same  option  was  given  in  former 
atutes  introducing  conveyancing  reforms,  and  yet  the  reforms 
ave  been  as  fully  carried  into  effect  as  if  the  changes  had  been 
>nipul8ory.  At  the  same  time,  a  clause  of  this  nature  leaves  a  con- 
^ient  door  of  escape  for  the  conveyancer,  should  he,  unfortunately, 
^  the  course  of  practice,  meet  with  a  confused  title  that  can  only 
B  completed  according  to  the  old  rules  and  forms.    He  would  be 

bold  man  who  could  venture,  while  the  Act  is  still  untried,  to 
^sert  that  it  will  never  be  necessary  to  fall  back  upon  the  optional 
luttse,  although  we  are  confident  it  will  be  so  seldom  used,  that 
•efore  the  prescriptive  period  has  elapsed,  conveyancers  may  be 
<)et  with  who  know  as  little  about  instruments  of  sasine  as  the  pre- 
^<it  generation  know  about  Letters  of  Four  Forms,  or  any  other 
obsolete  juridical  style.  It  is  possible  that  some  timid  or  unscrupu- 
ous  agent  may  continue,  under  cover  of  this  clause,  to  inflict  upon 
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bis  client  unnecessary  expense ;  but  tbe  remedy  for  sucb  an  evil  n 
in  the  bands  of  the  client  bimself,  and  he  neither  reoaires  nor  cai; 
possibly  obtain  the  assistance  of  the  legislature  in  applying  it.  Tbe 
conscientious  lawyer,  who  is  fitted  for  his  profession,  wiil  at  once 
grapple  with  the  difficulties  of  the  new  system,  and  endeavour  to 
carry  out  the  statute  not  only  in  its  letter  but  in  its  spirit. 

The  Act  received  the  royal  assent  upon  the  2d  of  August  The 
only  provision  which  it  contains  with  re£srence  to  the  time  when  it  was 
to  come  into  operation,  is  in  the  first  section,  which  provides,  that  from 
and  after  the  1st  day  of  October,  in  the  present  year,  it  shall  not  be 
necessary  to  ezpede  and  record  an  instrument  of  sasine  on  any  con- 
veyance of  lanos.  The  second  and  subsequent  sections  do  not  in 
any  way  refer  to  the  date  specified  in  the  first  section,  and  the  qna- 
tion  has  been  mooted,  whether,  according  to  a  strict  interpretaiioa. 
all  the  clauses,  with  the  exception  of  the  first,  did  not  come  into 
force  from  the  date  of  the  royal  assent.  The  question  is  more 
speculative  than  practical,  as  we  do  not  believe  any  practitioner  in 
Scotland  would  be  so  bold  as  to  commence  an  v  portion  of  the  new 
system  before  the  Ist  of  October,  while  the  optional  clause  saves  the 
effect  of  any  deeds  executed  according  to  the  old  form.  The  onlr 
practical  good  to  be  obtained  fix)m  now  discussing  such  a  point,  if 
to  warn  legislators  from  following  the  style  of  the  Act  if  it  can  l* 
shown  to  be  defective.  Mr  Ross,  in  his  recently  published  brief  W 
clear  "Analysis,"'  states  (p.  18),  that  "Section  I.  declares, tW 
the  Act  shall  come  into  operation  on  the  1st  day  of  October  in  the 
present  year."  But  section  I.  gives  no  authority  for  this  broail 
statement.  It  contains  no  provision  as  to  the  time  when  the  A^ 
was  to  come  into  operation,  but  onlv  fixes  a  date  when  it  should  of 
longer  be  necessary  to  expede  ana  record  instruments  of  sasinc- 
There  are  various  clauses  wnich  have  no  necessary  dependence  upoc 
the  first,  and  which,  indeed,  refer  to  subjects  entirely  differen'- 
Such,  for  example,  is  the  27th,  which  treats  of  diligence  against 
apparent  heirs,  and  cuts  down  the  annus  deliberandi  to  six  months. 
Does  this  section  take  effect  from  the  2d  of  August  or  the  1st  ei 
October  ?  If  an  action  has  been  raised  against  an  heir  betwut 
those  two  dates,  and  the  summons  contains  the  requisite  conclu- 
sions, is  one  action  alone  necessary,  or  must  there  be  two  actionN 
one  of  constitution,  and  another  of  adjudication,  as  formerly  ?  Since 
tlie  debateable  period  occurs  during  vacation,  it  is  very  improbable 
that  the  question  will  ever  arise  in  practice;  and  if  it  did,  the  Conr> 
might  be  more  inclined  to  regard  the  obvious  intention  of  the  legi>* 
lature  than  to  countenance  ingenious  speculations ;  but  there  i^ 
sufficient  room  for  doubt,  as  the  Act  stands,  to  make  it  unadrisabit' 
to  follow  such  a  precedent  in  future.  Each  section  afWr  the  first 
ought  either  to  have  commenced  with  the  expression,  "  from  and  after 
said  date,"  or  the  less  clumsy  and  much  more  explicit  method  been 
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adopted,  of  stating  in  a  specific  clause  the  date  at  which  the  whole 
Act  was  to  come  into  force. 

Mr  Boss  Tery  properly  describes  the  leading  featnre  of  the  statute 
to  be,  the  recording  of  a  conveyance  of  lands  in  the  Register  of 
Sasines,  in  place  of  an  instrument  of  sasine  following  upon  the 
canveyance.  As  we  strenuously  urged  this  reform  when  there  was 
DO  great  hope  of  obtaining  it  for  a  considerable  pmod,  it  is  unne- 
cessary to  discuss  afresh  me  policy  of  the  change ;  bat  a  fow  com- 
mentaries upon  the  various  sections  of  the  Act  may  prove  usefiil  to 
the  profession. 

Seeiian  L — The  abolition  of  the  instrument  of  sasine  is  effected  by 
die  provisions  in  section  first ;  but  it  is  doubtful  whether  the  inter- 
pretation dause^  which  is  ddayed  to  the  last,  might  not  with  more 
propriety  have  been  placed  at  the  beginning.  Section  first,  when 
read  by  itself,  seems  to  be  particularly  meagre,  as  it  only  provides 
that,  after  the  date  already  mentionecl!,  it  shall  not  be  necessary  to 
expede  and  record  an  instrument  of  sasine  on  any  conveyance  of 
lands;  and  we  are  aware  that  practitioners  have  already  been 
exdaJming  against  the  Act,  on  the  ground  that  it  contains  no 
provisions  applicable  to  other  cases,  such  as  an  instrument  of  sasine 
ppon  a  decree  of  special  service.  They  have  overlooked  that  tjie 
ioterpretation  clause  confers  upon  the  term  ^^  conveyance"  a  very 
vide  signification,  as  will  be  seen  from  the  following  table : — 


By  Section  36,  it  is  pro- 
vided that  the  words 
"Deed**  and  *<Con-<{ 
▼eyance*'    shall   ex- 
tend to  and  include — 


Original  Charters. 
Charters  of  Resignation. 
Charters  of  Adjudication. 
Charter  of  Sale. 


Feu  Contracts. 
Contracts   of  Ground- 
annual. 
Contracts  of  Excamhion. 
Dispoaitions. 


Writs  of  Resignation. 
Writs  of  Clare  Constat. 
Write    of   Aoknowiedg- 
mentw 


Bonds  and  Dispoaitions  in 

Security. 
Bonds  of  Annuity. 
Bonds  of  Annual  Rent. 
Other  Heritahle  Bonds. 

Decrees  of  Adjudication. 
Decrees  of  Safe. 
Decrees  of  Special  Ser- 
vice. 
Precepte  from  Chancery. 
Precepto  of  Clare  Constat. 

Other  Deeds  and  Decrees 
by  which  lands  are  con- 
veyed ;  or 

Righte  in  land,  either 
absolute  or  redeemable^ 
or  in  security,  are  con- 
stituted or  conveyed. 


Official  Extracts  of  any  ^ch  Deeds,  Conveyances^ 

and  Decrees 


Section  first  thus  abolishes,  or  rather,  according  to  the  milder 
phraseology  which  is  alone  properly  applicable  to  Acts  not  com- 
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pulsorj,  dispenses  with|  the  instrument  of  saune  entirely,  as  the 
interpretation  clause   not  only  enumerates  all  the  deeds  upon 
whicn  instruments  of  sasine  were  in  use  to  be  expede,  as  being 
comprehended  under  the  term  ^^  conveyance ;"  but  provides,  by 
general  expressions,  for  any  deeds  or  decrees  which  may  have  been 
omitted  in  the  enumeration*    The  only  exception  which  may  pos- 
sibly yet  survive,  is  the  sasine  prapriU  manHnu.    It  was  not  toucned 
by  the  former  conveyancing  statutes,  and  when  passed,  as  it  very 
rarely  was,  had  to  be  expeoe  according  to  the  forms  in  use  before 
the  8  and  9  Vict.,  c.  35.    The  peculiarity  of  this  instrument  is,  that 
it  is  not  necessarily  an  instrument  of  sasine  an  a  conveyance  of 
lands,  which  is  the  only  case  provided  for  by  the  recent  Act;  but 
it  is  of  itself  a  conveyance,  being  used  for  the  purpose  of  constitatmg 
or  securing  provisions  by  husbands  to  their  wives,  or  parents  to 
their  children ;  and,  in  this  view,  it  would  seem  to  be  left  as  a 
solitary  remnant  of  the  ancient  practice.    The  style  will  still  com- 
mence with  the  solemn  words,  '^  In  the  name  of  God,  Amen  f  and 
the  act  of  sasine  can  only  be  performed  by  giving,  on  the  spot,  earth 
and  stone  of  the  ground  of  the  lands. 

Before  1st  of  October  1845,  when  the  Act  8  and  9  Vict,  c  34 
came  into  operation,  sasines  required  to  be  registered  within  siitj 
days  after  their  date.  That  Act  abolished  the  date  of  the  saane 
and  the  necessity  to  register  within  sixty  days,  and  introduced  the 
new  practice  of  making  registration  competent  at  any  time  dunDjl 
the  party's  life,  and  that  the  date  of  presentment  and  entry  shooM 
be  the  date  of  the  sasine.  The  present  Act  provides  that  the  con- 
veyance, being  presented  for  registration  with  a  warrant  specifWo; 
the  person  on  whose  behalf  it  is  presented,  and  being  recoraed  along 
with  the  warrant,  shall  have  the  same  legal  effect  as  if  an  instroment 
of  sasine  had  been  expede  and  recorded  at  the  date  of  recording  the 
conveyance.  There  is  no  limitation  as  to  the  time  when  the  con- 
veyance may  be  recorded.  It  is  not  within  sixty  days  of  its  date, 
nor  yet  within  the  lifetime  of  the  party  in  whose  favour  it  is  granted. 
But  although  this  latter  limitation  is  not  expressed,  it  is  practically 
implied,  as  the  warrant  for  registration  must  be  signed  by  the 
person  on  whose  behalf  it  is  presented,  or  by  his  agent ;  and  p^a^ 
titioners  will  thus  see  the  propriety  of  having  conveyances  regtsteicd 
as  soon  as  possible  after  execution.  No  new  system  of  prererenc^ 
has  been  established ;  so  that  it  remains,  as  heretofore,  according  to 
the  priority  of  registration.  It  is  important  to  keep  in  view,  that 
the  registration  of  the  conveyance  is  only  equivalent  to  a  registered 
sasine  m  favour  of  the  party  specified  in  the  warrant ;  and  in  order 
to  carry  out  this  principle,  the  warrant  must  be  recorded  along  with 
the  deed.  The  warrant  is  the  measure  of  value  of  the  registra- 
tion ;  and  no  party  can  benefit  firom  the  registration  but  those 
specified  in  the  warrant,  in  the  same  way  as  u  no  infeftment  has 
been  passed  in  their  favour.  This  is  a  perfectiv  proper  proviswD, 
as  some  of  the  parties  to  the  deed  might  not  choose  to  register; 
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and  it  will  tend  to  keep  the  title  distinct^  where  different  lands  have 
been  convejed  in  the  same  deed  to  different  parties.  At  first  sight 
it  may  seem  that  a  clause  should  have  been  added,  to  prevent  the 
Bame  deed  being  recorded  again  and  agiun,  merely  because  it,  or  an 
extract  of  it,  has  been  presented  for  different  parties.  But,  on 
reflection,  it  will  be  evident  that  there  are  practical  difficulties  in 
the  way,  which  would  render  any  such  provision  nugatory.  Through- 
oat  the  series  of  statutes  by  which  conveyancing  has  been  reformed, 
care  has  been  exerted  to  preserve  feudal  principles  intact,  and 
however  great  an  innovation  dispensing  with  the  instrument  of 
sasine  may  be,  it  cannot  be  objected  to  as  inconsistent  with  these 
principles.  In  his  recent  valuable  treatise,  Mr  Rodger  has  shewn, 
that  toe  instrument  of  sasine  was  not  in  common  use  until  the  end 
of  the  fifteenth  century,  so  that,  by  its  abolition,  we  only  revert  to 
the  purer  practice  of  the  time  when  feudalism  was  in  the  zenith  of 
its  influence.  Then,  however,  although  there  might  have  been  no 
instrument,  the  ceremony  of  giving  sasine  was  invariably  observed, 
and  it  is  curious  to  note  the  various  changes  by  whicn  we  have 
arrived  at  the  present  stage.  In  the  earliest  times,  the  ceremony 
vas  eveiything,  and  the  notarial  instrument  containing  a  record  of 
the  ceremony  almost,  if  not  entirely  unknown.  Afterwards,  the 
instrument  came  to  occupy  a  much  more  prominent  position  than 
the  ceremony,  and  however  carefully  the  latter  might  have  been 
observed,  if  the  circumstance  was  not  recorded  in  a  deed  strictly 
according  to  the  technical  style  which  had  sprung  up,  the  ceremony 
of  itself  was  disregarded.  To  the  prominence  given  to  the  instru- 
ment we  owe  the  system  of  registration,  and  with  the  introduction 
of  registration  a  new  step  in  the  progress.  Thereafter  it  was  not 
the  ceremony,  nor  was  it  the  instrument  which  per  se  were  of  any 
avail,  it  was  the  registration  of  the  instrument  which  alone  stamped 
it  with  validity.  The  practice  continued  thus  until  1845,  wnen 
Lord  Advocate  M^eilFs  Act  dispensed  with  the  ceremqny,  which 
had  degenerated  into  an  expensive  joke^  but  retained  the  instrument, 
while  giving  still  greater  prominence  to  the  registration.  The 
present  Act  is  the  logical  sequence  of  these  various  steps.  The 
instrument  swallowed  up  the  ceremony,  and  now  regbtration  has 
dispensed  with  the  instrument.  The  recording  of  the  conveyance 
is  henceforth  to  be  held  as  equivalent  to  the  expeding  of  infeftment, 
and  sasine,  whether  in  fact  or  in  deedy  is  numbered  among  the  things 
of  the  past.  Still  the  feudal  principle  is  preserved  intact,  because 
^registration  of  the  conveyance  is  expressly  declared  to  be  only  an 
equivalent  to  an  instrument  expede  and  recorded.  Conveyancing 
Inform  is  in  these  days  worked  out  by  equations. 

Seetiofis  II  and  IIL — These  sections  contain  provisions  relative 
to  the  registration  of  conveyances.  When  an  instrument  of  sasine 
was  expede,  the  notary  had  it  in  his  power,  and  intelligent  and  con- 
scientious notaries  did  not  fail  to  exercise  the  power,  of  excluding 
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ttom  the  sasine  all  the  claiues  of  the  conyevance  whioh  were  not 
necessanr  to  the  validity  of  the  instnuuent*     W  hen,  however,  it  vis 
provideci^  that  the  conveyanoe  iUelf  was  to  be  recorded,  the  register 
ran  some  risk  of  being  overloaded  with  the  details  of  trusts  and 
family  eettlemeuts,  which  had  no  connection  with  the  ficts  whid 
the  registers  were  designed  to  exhibit,  viz.,  the  proprietonliip  and 
burdens  of  the  landed  property  of  the  country.     Two  methods  have 
been  provided  to  mitigate  (as  it  will  be  impossible  altogether  to 
cure)  the  evil*      The  first  is,  that  where  it  is  desirable  to  prerent 
the  purposes  and  objects  of  marriage  contracts,  trust-deeds,  or  deeds 
of  settlement  from  entering  the  record,  or  where  it  is  wbhed  ooljto 
record  one  part  of  a  deed  which  conveys  either  separate  lands  or 
separate  interests  to  the  same  or  difierent  persons,  a  notarial  instiur 
ment  must  be  expede  and  recorded,  setting  forth  generally  the 
nature  of  the  deed,  and  containinfft  at  length,  the  roecial  portions 
which  are  to  enter  the  register.    The  other  method  is  by  inserting 
immediately  before  the  testing  clause  of  the  conveyance,  a  clause  of 
direction,  specifying  the  parts  which  the  granter  desires  to  be  re- 
corded.    There  is  some  complexity  in  these  remedies,  which,  per- 
haps, it  was  impossible  to  avoid.     On  the  one  hand,  it  may  seem 
little  gain  to  have  abolished  the  notarial  instrument  of  sasine,  if  iti^ 
only  to  give  place  to  the  notarial  instrument  of  registration,  whil^ 
on  the  other  hand,  the  clause  of  direction,  according  to  the  fors 
given,  will  not  only  be  an  unsightly  object  in  a  conveyance,  but  ma; 
be,  to  a  great  extent,  disregarded  by  the  grantees,  to  whom  is  gt>- 
perlv  reserved  the  power  of  acting  upon  it  or  setting  it  aside,    il^ 
section  providing  for  this  clause,  appears  to  have  been  introducdf 
when  it  became  evident  that  the  notarial  instrument  of  registrati^ 
bore  a  remarkable  resemblance  to  the  instrument  of  sasine.    It  vill 
be  more  used  in  charters  from  the  superior,  feu  contracts,  and  sacb- 
like,  while  the  notarial  instrument  will  probably  be  more  generallj 
adopted  in  practice,  and  appears  to  be  the  preferable  mode.    Tb« 
form  given  m  the  schedule  is  brie^  and  both  the  deed  and  the  reg^ 
ter  will  be  saved  from  the  incumbrance  of  a  clause  of  directioOf 
specifying,  according  to  the  stvle  provided,  the  various  parts  ^'  irors 
the  words  (insert  words)  on  the        line  of  the        page  to  the  words 
(insert  words)  on  the         line  of  the  P^gV  which  are  to  enter 

tlie  record.  As  the  Act  gives  a  choice  of  methods,  it  might  bave 
gone  a  little  farther,  and  permitted  directions  for  the  registration  to 
have  been  given  in  the  warrant.  A  power  of  this  kind  is  evidently 
intended  to  be  conferred  on  the  party  entitled  to  present  a  con- 
veyance for  registration,  who  desires  to  record  the  whole,  in  pla<^ 
merely  of  the  parts  specified  in  the  clause  of  direction.  The  woFOi 
in  the  third  section  are, — '^  Notwithstanding  such  clause  of  direc- 
tion, it  shall  be  competent  for  the  party  entitled  to  present  the  con- 
veyance for  registration  to  record  the  whole  conveyance,  or  to  es- 
pede  and  record  a  notarial  instrument,  as  herein»before  provided,  m 
the  same  manner  as  if  the  convevance  had  contained  no  such  clause 
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of  direction,"  Mr  Bobs  assumes  (AnalyHsf  p.  5,  sec.  4)  that  the  desire 
of  the  party  to  have  the  whole  conveyance  recorded,  may  be  expressed 
in  the  warrant  of  registration  ;  and  it  is  evident  that,  if  he  is  to  have 
the  power  at  all,  he  can  only  exercise  it  in  this  manner.  But  a 
practical  difficulty  will,  doubtless^  be  felt|  from  the  absence  of  a  sche* 
dule  containing  the  form  of  sach  a  modified  warrant.  The  words 
which  we  have  quoted  make  it  competent  for  the  parly  to  record  the 
whole  conveyance,  in  the  same  manner  as  if  the  conveyance  had 
contained  no  such  clause  of  direction.  But  this  can  only  be  done 
under  the  provisions  of  section  first,  and  the  relative  schedules, 
which  give  no  authority  fi^r  altering  the  warrant  of  registration,  so 
as  to  carry  out  the  provision  in  section  third.  If  it  be  held  compe- 
tent for  the  party  to  make  such  an  alteraticm  on  the  statutory  form 
of  warrants  of  registration,  as  to  express  a  desire  to  have  the  clause 
of  direction  disregarded,  and  to  obtain  the  whole  conveyance  record- 
ed, has  he  not  also  the  power  to  insert  in  the  warrant  of  registration 
his  desire  for  a  modification  of  the  clause  of  direction,  to  save  the 
necessitv  for  engrossing  the  whole  deed?  It  rather  seems  that, 
although  the  party  may  be  entitled  to  set  aside  the  whde  clause  of 
direction  in  tne  warrant  of  r^istration,  to  the  efiect  of  recording 
the  whole  deed,  he  could  only  obtain  a  portion  of  the  deed  recorded, 
containing  more  than  was  desired  to  be  registered  by  the  clause  of 
direction,  but  still  less  than  the  whole,  by  expeding  a  notarial  in- 
strument. Neither  by  the  warrant  of  registration,  nor  by  notarial 
instrument,  is  it  competent  for  the  party  in  right  of  the  deed  to 
record  less  than  is  contained  in  the  clause  of  direction.  On  the 
whole,  the  latter  part  of  section  third  is  rather  confused  and  in* 
tricate,  and  it  would  be  wise  for  conveyancers  to  refrain  from  the 
use  of  the  clause  of  direction,  in  all  deeds  where  there  can  be  any 
probability  of  the  grantee  desiring  to  have  it  recorded  difierently. 
In  the  general  case  the  grantee  is  the  proper  party  to  determine 
^hat  portions  of  the  deeds  in  his  favour  shall  enter  the  record,  and 
the  notarial  instrument  is  a  much  more  professional  and  satia&ctory 
mode  of  proceeding,  where  the  whole  deed  is  not  to  enter  the  register, 
than  the  clumsy  and  confused  method  of  the  clause  of  direction. 

Before  leaving  these  sections  which  introduce  the  writ  denominated 
a  notarial  instrument,  it  is  proper  to  point  out  that  by  the  twenty- 
ninth  section,  it  is  provided,  tnat  where  ^  any  obligation,  burden, 
condition,  qualification,  or  other  matter^  has  been  appointed  to  be 
inserted  or  referred  to  in  the  instrument  of  sasine,  or  of  resignation 
0^  remanentiam^  applicable  to  any  lands,  '^  such  obligation,  burden, 
condition,  qualification,  or  other  matter "  must  be  inserted  or  refer- 
red to  in  any  notarial  instrument  applicable  to  such  lands,  which 
may  be  expede  in  virtue  of  the  Act. 

Section  IV, — By  this  section  it  is  provided,  that  when  a  procura- 
tory  of  redgnation  ad  remanentiamy  or  a  conveyance  containing  an 
express  clause  of  resignation  ad  rernanentianiy  is  recorded,  along  with 
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a  warrant  of  registration,  similar  to  those  already  referred  to,  in  die 
appropriate  Begister  of  Sasines,  it  will  no  longer  be  necessaiy  to  ex- 
pede  an  instrument  of  resignation  ad  renumentiam.    The  recording 
of  the  conveyance  or  procnratory  is  to  have  the  same  effect  as  a  pro- 
perly recorded  instmment,  in  the  same  way  as  the  recorded  oonyey- 
ance  is  equivalent  to  an  instrument  of  sasine,  duly  inserted  m  ^ 
proper  register.    As  the  Act  is  not  compulsoryi  a  new  form  of  in- 
strument of  resignation  has  been  provided,  to  make  the  style  more 
in  unison  with  that  of  instruments  of  sasine ;  but  this  seems  a  pece 
of  unnecessary  elaboration.    K  parties  do  not  choose  to  adopt  the 
admirable  system  provided  in  the  Act,  it  seems  rather  to  be  paying 
too  much  deference  to  personal  tastes  and  wishes  to  provide  an  in- 
termediate stage.    Of  course,  the  permission  to  expede  resignatioD 
ad  remanerUiam  by  three  methods,  which  is  now  the  case,  is  no  more 
than  is  conferred  upon  infeftments.    These  may  either  be  completed 
by  recording  the  conveyance,  or  by  expeding  an  instrument  accord- 
ing to  the  recent  style,  or  according  to  the  style  in  use  before  8  and 
9  V  ict.,  c.  35,  came  into  operation.    Surely  no  conveyancer  can  com- 
plain of  the  peremptory  character  of  modem  legislation  I 

We  cannot  close  tnis  first  article  upon  the  important  measure 
which  now  comes  into  operation,  without  referring  to  gross  blunders 
in  the  printing  of  the  Act,  as  it  is  issued  from  the  press  of  the 
London  printers  to  the  Queen.  In  the  ninth  section,  the  short  bat 
most  important  word,  ^^  not,"  has  been  entirely  omitted,  destroying) 
as  we  snail  hereafter  show,  the  whole  section,  although  Mr  Koss 
assures  us  {Analysisj  p.  19),  that  in  the  impression  of  the  bill 
printed  by  virtue  of  the  order  of  the  House  of  Uommons,  dated  Ist 
July  1858,  the  section  was  correctly  given.  The  rubric  of  ^ 
seventh  section  is  printed,  '^  Provision  when  laws  are  held  of  a  sob- 

?*  ct  superior,"  instead  of  the  words,  ^^  where  lands  are  held,"  etc. 
he  rubric  of  the  eighth  section  reads,  ^^  Provision  where  lands  are 
held  of  the  crown,  etc.,  and  a  new  investiture  by  Begistrationj  etc 
required,"  instead  of  ^^  a  new  investiture  by  RestgnationT  And,  in 
the  thirty-second  section,  the  title  of  the  Act  6  and  7  WiU.  IV.,  c. 
33,  is  quoted  as  ^^  An  Act  to  amend  and  regulate  the  law  of  Soot- 
land  as  to  erasures  in  Instruments  of  Sasine  and  of  Registration  ad 
remanentiamj"  instead  of  '^  Resignation  ad  remanentianu^  With  the 
exception  of  the  one  first  mentioned,  these  blunders  may  not  be  of 
much  practical  moment ;  but  they  certainly  ought  to  have  been 
carefully  avoided  in  a  statute  of  the  importance  of  the  Titles  to  Land 

Act. 

♦  ^^ 

{To  be  continued,) 
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TRIBUNALS  OF  COMMERCE. 

Pbofosals  to  establish  Tribunals  of  Commerce  among  us  having 
been  occasionally  matter  of  discussion,  I  have  thought  it  worth 
while  to  state  shortly  what  these  tribunals  are  in  their  own  country, 
their  constitution  and  functions.^ 

In  every  one  of  the  eightjr-six  departments  (or  shires)  into  which 
the  territory  of  Prance  is. divided  tnere  are  two  or  more  IMbunals 
of  Commerce.  Their  number  and  local  position  is  determined  by 
GoTemment,  according  to  the  business  and  population  of  the  dis- 
trict Each  tribunal  is  composed  of  a  president  at  the  head  of  not 
less  than  two,  nor  more  than  fourteen,  judges,  all  of  whom  are  mer- 
cantile men  and  serve  gratuitously*  There  are  also  in  these,  as  in 
most  other  French  tribunals,  supplementary  or  assistant  judges  to 
make  up  a  quorum  in  the  event  of  illness  or  absence  of  the  ormnary 
members  oi  the  Court. 

The  president  and  judges,  both  ordinary  and  supplementaiy,  are 
all  elected  at  a  meeting  convened  for  that  purpose,  and  composed 
of  the  leading  members  of  the  mercantile  community  {commerfants 
fiotabUs)y  ^^  chiefly,"  so  runs  the  enactment  of  the  code,  ^^  heads 
of  mercantile  houses  the  oldest  and  best  known  for  their  honourable 
diaracter,  their  spirit  of  order  and  economv." 

It  must  not,  however,  be  thought  that  the  mercantile  community 
of  any  district  are  aUowed  themsdves  to  draw  the  line  between  those 
of  their  own  body  who  are  and  those  who  are  not  "  notable"  mer- 
chants, and  so  fit  to  be  constituent  members  of  this  electoral  college. 
Here,  as  in  almost  every  nart  of  the  public  administration  of  France, 
^e  have  an  example  ol  that  excessive  interference  of  the  central 
Ooyemment  in  local  matters  by  its  representative  the  PrSfety  the 
highly  salaried  governor  of  the  Department,  who  is  himself  remov- 
able at  the  will  of  the  Home  Office.  The  list  of  <^  notable"  traders, 
says  the  code,  ^^  shall  be  struck  out  of  all  the  traders  of  the  district 
by  the  Prifet^  and  approved  by  the  Minister  of  the  Interior ;  their 
number  cannot  be  less  than  twenty-five  in  towns  of  which  the  popu- 
lation does  not  exceed  15,000  souls ;  in  other  towns,  it  must  in- 
crease in  the  ratio  of  one  elector  for  1000  inhabitants." 

I  shall  not  here  stop  to  speculate  how  far  a  merchant  who  has 
rendered  himself  obnoxious  to  the  local  representative  of  central 
authority  by  the  energy  of  his  political  opinions,  is  likely  to  become 
even  an  elector  of  the  commercial  jud^  of  the  district,  far  less  to  be 
himself  promoted  to  that  honour.    It  is  enough  for  my  present  pur- 

^  The  sources  of  information  which  I  have  consnlted  in  preparing  thb  short 
paper,  are  Maurice  Block's  Dvit^ionnaWt  de  PAdministraHon  Franfaaej  p.  1034 ; 
the  Oode  de  Ccmunerce,  and  the  CoUeeUon  des  LoiXy  toIs.  i.,  p.  333,  xvi.,  p.  406, 
^<ixl,p.  18.  See  also  Robert  Jones'  Histoiy  of  the  French  Bar,  p.  13,  and 
^estoby'i  Legal  Guide  for  Residents  in  France.  All  these  books  are  in  the 
wocates'  Library. 
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pose  to  say,  that  the  members  of  conrt  go  out  of  office  at  the  eod  of 
two  years,  when  thej  may  be  again  elected  for  another  term  of  two 
years,  after  which  they  are  not  re-eligible  till  after  the  lapse  of  one 

?ear.  The  clerks  ana  officers  of  conrt  are  appointed  by  me  down, 
'he  minisikre  publicj  or  public  prosecutor,  who  has  a  representative 
in  every  other  tribunal,  civil  as  well  as  criminal,  has  no  place  assigned 
him  before  the  Tribunals  of  Commerce. 

I  am  unable  to  determine  the  exact  practical  bearing  of  llie  fol- 
lowing enactment  of  the  code : — ^^  Tribunals  of  Commerce  areiHthin 
the  province,  and  under  the  ^surveillance,'  of  the  minister  of  jostice."* 
Prooably  the  tribunal,  and  the  assembly  by  whom  it  is  elected,  are 
themselves  powerless  to  remove  any  one  of  the  judges  who  may  hate 
disqualified  nimself  by  misconduct.  The  degradation  of  the  (mender 
from  his  office  will,  I  suppose,  be  an  act  of  the  crown  on  &e  report 
of  the  minister  referred  to  in  the  enactment  just  quoted.  As  viU 
be  immediately  seen,  this  provision  of  the  code  does  not  refer  to  the 
litigant's  right  of  appeal. 

The  jurisdiction  of  the  Tribunals  of  Commerce  is  even  more  ei- 
tensive  than  their  title  would  at  first  sight  imply.     They  alone  tit 
not  only  questions  arising  between  traders,  merchants,  and  bankers, 
in  the  course  of  their  business  as  such,  but  also  all  questions  of  IDe^ 
cantile  dealing  arising  among  all  other  persons.     These  mercantik 
dealings  {actea  de  commerce)  are  specially  enumerated  in  the  code;  it 
will  be  sufficient  to  mention  here,  by  way  of  illustration,  bankmpUnei 
bills  of  exchange,  claims  of  wages  by  seamen  of  the  merdiant  service^  J 
questions  of  freight  and  land  carriage,  marine  insurance,  bonovh^' 
and  lending  on  sea  risk.   Recently  a  dispute  arose  between  a  dramatic  j 
author  and  the  manager  of  a  Parisian  tneatre  as  to  an  engagement  to  | 
bring  out  a  play  before  a  certain  day  under  a  penalty.    That  qnesdoo 
was  heard  and  determined  by  the  Tribunal  of  Commerce.' 

Attomies  (avouSs)  practising  before  the  ordinary  law  courts  are  fot-i 
bidden  to  appear  before  Tribunals  of  Comm^x»,  by  a  special  enacts 
ment  analogous  in  its  spirit  to  our  own  unwise  rule  excluding  procm^ 
ators  from  Uie  Small  Debt  Court.  But  certain  persons  holding  asm] 
cial  mandate  firom  the  litigants  are  allowed  to  appear  and  pleaa  nndflM 
the  title  of  agr^a.  As  these  persons  make  commercial  pleading  the 
ordinary  business  of  their  lives,  they  are  plainly  nothing  else  thao 
attomies  under  another  name.  Advocates  have  the  same  right  to 
appear  and  plead  before  a  Tribunal  of  Commerce  as  before  any  otb^ 
Court. 

All  commercial  suits,  as  above  described,  must  begin  before  the 
Tribunal  of  Commerce,  whose  judgment  is  final  in  cases  below 
1500  francs  (L.60);  and  also  in  cases  to  any  amount  in  which  the 
finality  of  the  decision  has  been  consented  to  before  it  is  pronounced. 
In  other  cases,  appeal  lies  to  the  neighbouring  Imperial  Court.  These 
Imperial  Courts  have  an  appellate  jurisdiction  over  all  the  primai} 

>  See  Literary  Gazette  of  4th  September  last,  p.  303. 


1858.]  ENGLISH  CASES.  497 

tribunals  of  France^  legal  and  commercial.  Thejr  are  twenty-seven 
in  number,  and  from  them  appeal  lies  to  the  l^preme  Court,  the 
Caur  de  Cassatiany  or  Qaashing  Court,  in  Paris. 

When  a  commercial  case  reaches  the  Imperial  Court,  it  ceases  to 
be  in  the  hands  of  mercantile  men.  It  is  thenceforward  pleaded  by 
lawyers,  and  determined  by  lawyers,  just  like  any  other  ordinary  cause. 
Bat  at  all  the  degrees  of  jurisdiction,  the  procedure  in  mercantile 
cases  is  as  summary  as  possible.  I  may  ad^  that  in  them,  as  in  all 
other  ciyil  suits  in  France,  jury  trial  is  unknown. 

I  am  doubtfiil  whether  the  commercial  classes  of  this  country  any 
more  than  the  legal,  would  desire  the  naturalisation  of  Tribunals  of 
Commerce  among  us.  Their  value  consists  in  this,  that  all  com- 
mercial litigations  are  determined  at  their  first  stage  by  men  conver- 
sant with  mercantile  usage.  But  mercantile  usage  though  often  an 
element  for  consideration,  is  not  always,  nor  even  most  commonly 
the  turning  point  in  a  commercial  law-suit.  Questions  continually 
arise  between  merchant  and  merchant  which  require  nothing  else 
than  legal  learning  and  skill  for  their  solution,  the  mercantile  usage 
on  the  subject  being  either  undisputed  or  unimportant.  Where,  on 
the  other  nand,  mercantile  usage  is  a  material  element  in  a  law-suit, 
either  the  evidence  of  competent  witnesses,  or  better  still,  a  report  on 
the  very  point,  by  mercantile  men  specially  chosen  by  the  Court  for 
^  ^  ««pose,  seems  an  amply  sufficient  guarantee  that  the  usages  of 
1  l>¥  "^^  inconsistent  with  the  general  Taw  of  the  land,  shall  be  re- 
d  given  effect  to  by  our  legal  tribunals.  ICTVS. 
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ERT. — ImUaiing  PrinUd  Wrappers  of  another  Tradesman, — The  case  oi 

Imith,  81  L.  T.  Rep.  136,  was  another  iDdictment  for  forgery,  in  which, 

r,  it  was  held  that  the  facts  did  not  make  out  that  offence.    It  appeared 

I  prosecutor  was  a  person  of  the  name  of  Berwick,  and  that  he  was  the 

of  certain  haking  and  egg  powders,  which  went  by  the  names  of  ^'  Bor- 

i  baking  powders"  and  **  Borwick's  egg  powders,"  and  that  these  powders 

always  sold  by  him  wrapped  up  in  certain  printed  papers.    The  defendant, 

ler  to  put  off  hb  own  powders  as  those  oi  Berwick,  caused  a  number  of 

V  (10,000)  very  similar  to  those  of  Berwick  to  be  printed,  in  which  be 

^e  jped  up  and  sold  his  own  powders  as  and  for  those  of  Berwick.    The 

(  ^K^^er  was  found  guilty  upon  the  indictment,  which  charged  him  with  forg- 

u    ,hese  papers,  and  uttering  them,  knowing  them  to  be  forged.    Upon  a  case 

f«v^ed,  howerer,  the  Court  above  held,  that  such  a  charge  could  not  be  sup- 

poned  upon  the  facts  of  the  case.    Pollock,  C.B.,  in  his  judgment,  says  : — 

"  The  defendant  may  have  been  guilty  of  obtaining  money  under  false  pre- 

VOL.  If. — VO,  XXn.  OCTOBER  1868.  T  T  T 
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iences ;  of  that  there  can  be  no  daubt ;  but  the  real  ofieuoe  here  was  ibenning 
of  a  false  wrapper,  and  iuclottiug  false  stuff  within  it.  The  iasoiug  of  thia paper 
without  the  stuff  in  it  would  be  no  offence.  In  the  prinUtig  of  these  vnpMra 
there  is  no  forgery  ;  the  real  offence  is  the  issuing  of  them  with  the  fnudulest 
matter  in  them."  So,  too,  Willes,  J.,  observes :  **  I  agree  in  the  defiaition  of 
forgery  at  common  law,  that  it  is  the  lorciog  of  a  false  docanieat  to  reprettut 
a  genuine  document.  That  does  not  apply  here  ;  for  it  is  quite  absurd  to  sop- 
X^ose  that  the  prisoner  was  guilty  of  10,000  forgeries  as  soon  as  he  got  tbe^ 
wmppers  from  the  printer,  and  if  he  had  distributed  them  over  the  whole  eanb, 
and  done  no  more,  ne  would  have  committed  no  oflfenoe.  The  fraud  conasts 
in  putting  inside  the  wrapper  powder  which  b  not  genuine,  and  seUiiig  that," 
etc.  It  appears  from  a  note  of  the  learned  reporter  of  this  case,  that  the  de- 
fendant was  subsequently  indicted  upon  tlu9  same  facts  for  obtaining  mosey  bf 
false  pretences,  to  which  indictment  he  pleaded  **  guilty."  This  latter  indict- 
ment was  no  doubt  preferred  upon  the  authority  of  the  dicta  of  the  judges  la 
the  foregoing  ease,  that  the  facts  amounted  to  an  obtaining  of  money  by  h]^ 
pretences.  In  the  present  unaettled  state  of  the  Jaw  upon  the  subject  A  socfa 
frauds,  it  is  dii&cult  to  say  what  fiacts  will  or  will  not  bring  a  party  withio  u. 
it  is  conceived,  however,  that  very  grave  doubts  may  be  eutertained  whetheror 
not  the  foregoing  fiicts  would  legally  sustun  a  charge  of  obtaining  money  by 
lalse  pretences. 

DoMtoiLB. — A.,  a  native  British  sabjecty  died  domiciled  in  Russia,  haring  in- 
quired large  property,  real  and  personal,  in  that  country ;  he  also  pooenedi 
considerable  sum  in  the  English  funds,  lie  left  a  will  in  the  Kussian  langiu^ 
appointing  Russian  executors,  and  the  will  was  duly  authenticated  io  RosaL 
It  purports  to  dispose  of  all  his  *'  moveable  and  immoveable  property  ;**  then 
were  no  words  distinctly  exohiding  any  portion  of  the  property,  nor  was  then 
any  direct  allusion  to  the  property  in  toe  English  funds,  it  was  beld^  iJui 
the  executors  were  entitled  to  probate  as  regarded  the  property  iu  the  £iigiiib 
fundB.~(£tichin  v.  Wylie,  31  L.  T.  Rejp.  171.) 

Libel  bt  a  Company. — ^An  action  will,  it  seems,  lie  against  a  company  ^ 
libel,  where  malice  in  law  may  be  inferred  from  the  publication  itsell- 
(Whitefield  v.  The  South-Eastem  Railway  Company,  31  L.  T.  Rep.  113.) 

Embezzlement — Receipt  o/Mm^  bff  Servam  of  an  Ageni  for  cm  iViM^ 

The  case  of  Reg.  o.  Thorp,  31  L.  T.  Rep.  130,  turned  upon  the  qaestioBi^ 

agency  upon  a  charge  of  embezzlement  The  &cts  were  these  : — ^The  pisooer 
^^ng  the  servant  of  one  Hardy,  who  was  himself  an  sgent  for  a  railway  coib- 
pi^QY  to  carry  out  goods  for  such  company  and  reoeive  the  money  for  them,  be 
u^Qg  his  own  drays  and  horses,  and  being  answerable  for  the  money  Mlleet^ 
The  prisoner  was  accustomed  to  go  out  with  such  goods,  having  first  reoeired 
from  the  company  a  delivery-book,  containing  an  entry  of  the  articles  and  the 
amounts  charged  for  their  carriage,  accountinjg^  directly  with  the  clerks  of  tbe 
company  ^^'^  ^^  money  received,  and  th«  delivery  recdpts  being  made  oat  is 
the  name  of  the  company.  The  defendant  having  in  this  way  received  moD^T 
for  the  carriage  of  goods,  never  accounted  for  it,  either  to  the  company  or  to  bis 
master,  but  absconded.  Upon  these  facts  it  was  contended,  on  the  part  of  the 
defendant,  that  he  was  not  liable  to  be  convicted  upon  this  charge,  inawnocb 
as  at  the  time  of  the  alleged  embezzlements  he  was  not  the  servant  of  thecoffl- 
pany,  but  the  servant  of  Hardy,  and  that  the  money  he  was  charged  with  effl- 
oezzling  was  received  in  the  name  and  on  the  account  of  the  railway  ^f^V^ 
The  Court,  however,  held  the  conviction  good.  Pollock,  C.B.,  said;— *'Tw 
indictment  is  for  embezzling  money,  which  it  is  alleged  that  the  prisoner  toot 
into  his  possession  '  for  and  on  account  of  his  master,'  and  it  was  proved  thij 
the  prisoner's  master  was  answerable  to  the  company  for  the  money  receifw 


.  _  prisoner  s  master  was  answeraoie  to  me  company 
by  him.  But  it  was  also  proved  that  the  money  was  received  by  the  prisoner 
in  the  name  of  the  company  ;  and  the  doubt  which  appears  to  nave  art^ea  u> 
whether  tlie  prisoner,  having  received  the  money,  not  in  his  master's  nao* 
but  in  the  name  of  the  company,  the  conviction  can  be  sustained.    We  are  v^ 
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of  opinion  that  the  conviction  ia  right.  The  stat.  7  and  8  Geo.  iV.,  c.  29,  a.  47» 
makes  nee  of  the  irorda,  *  for  or  in  the  name,  or  on  the  account  of  hia  nuurter.* 
Now  it  18  clear  that,  although  the  prisoner  received  the  money  in  the  name  of 
the  company,  be  received  it  on  account  of  his  master." 

flusBAiiD  A5D  VfiTEr-'Coereiom  of  HtubaneL—A  wife,  at  the  request  of  her 
ttosband,  wrote  various  letters  to  a  man  with  whom  she  had  had,  previous  to  her 
marriage,  illicit  fnterooune,  in  which  she  pretended  that  she  had  become  a  widow, 
in  order  to  induce  him  to  meet  her  at  a  certain  place.  The  meeting  took  place  ; 
lod  the  woman  having  led  him  to  a  retired  spot,  her  hiMband  followed  them  and 
severely  assaulted  the  man.  The  jury  found  both  husband*  and  wife  raihy ; 
mtonacase  reserved,  the  conviction  was  reversed  by  the  Court,  who  held  that 
>he  vas  a  married  woman,  and  that  in  what  she  did,  she  acted  under  the  co- 
rcion  of  her  hui»band.  The  woman  herself  IumI  not  done  personally  any  aet  of 
iolenee  to  the  man.-— (Reg.  v.  Samuel  Smith  and  Sarah  Smith,  31  L.  T.  Rep. 
21.) 

FoBGBRT  OF  CBBTinoATBS  OF  Chahactbiu — A  persou  who  forged  certain 
estimooials  of  character,  and  uttered  them  to  a  cnief  constable  of  police,  by 
Deans  of  which  he  obtained  a  situation  as  constable,  was  convicted  of  forgery. 
)n  ajpase  reserved,  the  Court  (Bramwell,  B.,  dubitante)  affirmed  the  convic- 
ion.-.{Reg.  v.  Moah,  31  L.  T.  Rep.  121.) 

Daiiaob  — Breach  of  Contrad^ — Crowobr,  J. — This  was  a  case  that  was 
igned  before  my  broUiers,  Willea  and  Byles,  and  myself,  the  other  day ;  it 
ras  on  a  rule  to  reduce  the  damages  which  had  been  given  for  the  breach  of  a 
wtract,  and  we  are  of  opinion  that  that  rule  must  be  made  absolute.  It  was 
10  action  brought  to  recover  damages  for  the  breach  of  a  contract  entered  into 
^ween  the  defendant  and  the  plaintiff,  under  which  the  defendant  was  to  make 
Q^dfomish  a  fire-box  for  the  plaintiff,  and  some  time  was  mentioned.  The 
D'e-box  was  not  famished  in  the  time,  and  when  it  was  sent  to  the  plaintiff  it 
I'M  utterly  useleaa.  The  plaintiff  had  paid  the  amount  that  was  agreed  for  it, 
i^e  sum  of  L.12 ;  and  by  this  action  he  sought  to  recover  back  the  sum  he  had 
Aid,  together  with  the  damages  arising  to  him  from  the  breach  of  the  contract, 
^e  jury  gave  the  smount  of  L.12,  and  they  gave  also  the  further  amount  of 
'•Si  which  the  plaintiff  was  put  to  in  getting  a  fresh  box,  and  about  which  there 
I  no  dispute.  Then  they  gave  a  further  sum  of  L. 20,  as  special  damages  aris- 
ing from  the  breach  of  that  contract  under  the  circumstances  under  which  the 
^Qtrsct  was  made ;  the  question  was,  whether  the  jury  could  give  that  amount. 
Ve  are  of  opinion  that  they  could  not.  It  was  sought  to  be  recovered  in  con- 
squence  of  there  having  been  a  contract  entered  into  between  theplaintiff and 
person  of  the  name  of  Sheaf,  to  furnish  to  Sheaf  by  the  plaintiff  a  threshing 
machine  and  a  fire-box  quite  separate  from  that.  As  regarded  the  defendant, 
«  bad  nothing  to  do  with  the  contract  between  Sheaf  and  the  plaintiff;  but  it 
'tt  said,  that  aa  Sheaf  had  brought  an  action  against  the  plaintiff  and  recovere<i 
^in&ges  for  the  breach  of  that  contract,  at  least  the  matter  had  been  settled, 
nd  damages  paid  to  the  amount  of  L.20,  that  that  was  the  damage  which  the 
uiatiff  could  recover  against  the  defendant  for  making  and  sending  an  insufB- 
i^t  fire. box.  We  think  this  ease  ia  entirely  governed  by  the  case  of  Hadley 
Baxendale,  to  which  reference  is  made,  and  we  think  it  does  not  come  within 
^  rule  by  which  this  sum  coold  be  recovered  as  special  damages.  It  is  laid 
(>wn  in  tlwt  case,  *'*  Where  two  parties  have  made  a  contract  which  one  of 
lem  has  broken,  the  damages  which  the  other  party  ought  to  receive  in  re* 
P^  of  such  breach  of  contract  should  be  such  as  may  mirly  and  reasonably 
e  eonridered  either  arising  naturally,"  that  is,  accordiiu^  to  the  usual  course  of 
'utigs  from  the  contract  itself,  ^  or  such  aa  may  reasonably  be  supposed  to  have 
^n  in  the  contemplation  of  both  parties  at  the  time  they  made  the  contract 
*  the  probable  nmilt  of  the  breach  of  it. "  Now,  it  is  quite  clear  that  this  was 
tot  the  ordinary  consequence  of  breaking  the  contract.  The  only  question  was, 
whether  it  came  within  the  second  part  that  the  breach  of  contract  was  such 
^  (hat  the  damage  arising  may  be  supposed  to  be  in  the  contemplation  of  botlt 
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parties  at  the  time  thev  made  the  contraet.  We  have  looked  into  the  note  oC 
the  learned  jadge,  and  eannot  find  there  is  any  euch  contract  as  would  lead  to 
the  condnsion  that  it  was  in  the  contemplation  of  the  parties  that  the  brMch 
of  the  contract  entered  into  between  the  plaintiff  and  8heaf,  and  the  damBges 
reoorered,  could  be  the  probable  result  of  the  breach  by  the  defendant  of  tbe 
contract  to  furnish  a  fire-box  to  him.  We  therefore  think  that  the  rnleshonid 
be  made  absolute  for  reducing  the  damages ;  that  we  cannot  help  thinking  in 
this  case,  the  action  being  brought  to  recover  back  the  sum  of  L.12»  it  «ob14 
be  a  monstrous  conclusion  to  arrive  at,  that  the  breach  of  the  contract  fsr  not 
furnishing  the  fire-box  for  L.12  did  give  rise  to  the  additional  damage  of  L.20. 
— jRule  ^btohUe  to  reduce  the  <iaiiia^es.<--(Portman  v.  Nichol,  31  L.  T.  Kep. 
152.) 

AaaisT. — A  defendant  resident  abroad,  and  contracting  a  debt  in  EngUoit 
while  abroad,  was  induced  to  come  to  England  by  a  trick  to  which  pluntiff 
was  a  party,  and,  immediately  on  his  arrivaJ,  was  arrested  on  a  capias  or  orirr 
of  a  judge,  under  1  and  2  Vict.,  c.  110,  s.  3.  It  was  held  to  be  an  abuse  of  the 
process  of  the  Court,  and  he  was  ordwed  to  be  discharged. — (Stein  v.  Valkfs- 
huyxen,  31  L.  T.  Rep.  80.) 

EviDRNOB. — Hothingharo  v.  Head,  31  L.  T.  Rep.  86,  was  an  action  on  a  cod- 
tract  for  sale  of  goods.  The  defence  was,  tliat  it  was  a  conditional  oontrict 
It  was  proposed  by  the  defence  to  ask  the  plaintiff,  in  cross-examination,  wIk- 
ther  he  had  entered  with  other  persons  into  certain  contracts  similar  to  that  set 
up  bv  defendant.  It  was  also  proposed  to  prove  by  witnesses,  on  the  part<)f 
the  defendant,  that  the  plaintiff  had  done  so.  It  was  held  that  it  could  not  bi 
done,  and  the  question  could  only  be  asked  for  the  purpose  of  testing  the  pUifl* 
tiff's  credibility.  Some  doubt  was  expressed,  whether  the  question  was  lig^  ' 
even  for  this  purpose. 

ConTEAOT. — Where  the  parties  to  a  contract  expressly  exclude  an  appeal  t» 
any  court  of  law  or  equity,  it  seems  that  a  court  of  equity  will  recognise  ladi 
an  arrangement  and  refuse  relief.  In  Scott  v.  the  Corporation  of  Lirerpou 
(31  L.  T.  Bep.  147)»  the  agreement  was,  «that  it  should  not  be  competent  to 
either  party  to  except  at  law  or  ec^uity"  to  the  setUement  of  any  disputes, 
which  were  to  be  referred  to  the  engmeer,  whose  decision  was  to  be  condosiT^ 

Qamino— TFo^  made  and  paid  at  the  time^^ln  Hill  v.  Fox  (31  L.  T.  Bep 
118),  PoUok,  C.  B.,  said  :~There  can  be  no  doubt  that  the  original  statot«  w 
prevent  gaming  was  not  to  prevent  gaming  altogether-^it  was  to  prevent  ex* 
cessive  gaming ;  and  it  meant  to  leave  a  person  at  perfect  Uberty  to  gamble  a 
he  pleased  with  the  money  he  carried  about  him  ;  that  if  he'^made  a  wa?er 
and  paid  it  on  the  spot,  it  could  not  be  recovered  back — perhaps  it  cooM  ^ 
have  been  enforced  ;  certainly  it  cannot  be  now,  because  an  action  oannot  ^ 
brought  for  a  wager ;  but  if  paid  at  the  time,  it  certainly  could  not  be  J€co- 
vered  back;  and  apparently  the  object  of  the  statute  was  this,  that  peop« 
might  deal  with  the  money  that  they  had  as  they  pleased,  but  that  they 
should  not  be  permitted  to  give  notes,  bills,  bonds,  mortgages,  and  secniitie^ 
and  gamble  away  their  whole  estates  so  as  to  bring  themselves  to  rain.   ^' 
have  observed,  the  title  of  the  Act  is  to  prevent  excessive  gaming  alone.   "^ 
person  gave  idl  his  money  afterwards— and  that  is  what  many  people  do-^< 
transaction  is  free  from  that  which  induced  the  Court,  in  Cannon  e.  Boyce*  w 
prevent  a  man  from  recovering  money  that  was  given  for  the  purpose  of  ^y 
ing  a  loss  upon  a  stockjobbing  transaction,  because  there  the  statute  sgtf^^ 
stockjobbing  makes  the  matter  wholly  illegal.    It  is  illegal  to  make  the« 
bargains ;  it  is  not  illegal,  at  least  it  was  not  illegal,  to  make  a  bet  upon  * 
horse-race,  provided  he  paid  the  bet  merely  with  the  money  he  had  eboniavO} 
and  paid  it  at  once ;  there  was  no  illegalitv  in  that  whatever.    Now,  as,  mrf- 
fore,  this  transaction  is  free  from  the  objection  which  induced  the  Conit}  ^ 
Cannon  v.  Boyce,  to  hold  that  the  action  was  not  maintainable^  then  "^ 
question  comes  really  to  this.  Was  the  money  given  really  and  truly  ss  * 
actual  loan,  putting  into  the  hands  of  the  defendant  the  money,  and  en8blu)^ 
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im  to  Bipply  it  or  not  to  apply  it  in  the  event  of  the  wager  ?  The  plaintiff 
id  that  it  was ;  and  there  can  be  no  doubt  about  this,  that  the  monev  was 
lid,  that  the  defendant  had  the  money,  and  certainly  might  have  applied  it 
payment  of  the  wager  or  not,  as  he  thought  fit.  There  was,  upon  that,  no 
gal  obligation,  but  all  he  did  with  the  money  was  to  pav  the  debt.  We 
«Fefore  think  the  only  question  the  jur^  had  to  try  was,  whether  really  and 
sljr  the  money  was  lent  and  was  delivered,  and  was  in  the  hands  of  the 
irendant  with  the  power  of  using  it  either  to  pay  a  wager,  or  for  any  other 
irpose,  as  he  thought  fit.  The  juiy  have  adopted  that  view ;  my  brother 
rle  is  satisfied  with  the  finding.  We  think,  tnerefore,  it  ought  not  to  be 
storbed,  and  there  will  therefore  be  no  rule. 

Marriage — Lex  Loci. — ^The  V.  C.  Kindersley  has  affirmed  the  opinion  of 
r  G.  CresBwel],  in  Brook  v.  Brook  (31  L.  T.  Rep.  92,  etc.,  aup^  p.  112),  as  to 
e  invalidity  of  a  marriage  with  a  deceased  wife's  sister,  contracted  by  English 
bjects  in  Denmark,  by  the  law  of  which  country  it  is  permitted  to  marry 
e  sister  of  a  deceased  wife.  In  the  first  place  (he  said),  the  prohibition  of 
e  law  of  England  was  a  pessonai  incapacity,  which  could  not  be  cast  off  or 
moved  by  mere  change  of  place.  The  French  jurists  are  generally  of  opinion 
at  the  validity  of  a  marriage  must  be  decided  according  to  the  law  of  the 
Bce  where  it  is  celebrated,  but  with  a  clear  exception  in  cases  positively  pro- 
bited  bj  their  own  law  to  their  own  subjects.     The  necessity  of  this  excep- 

V  arises  from  the  obligation  on  each  state  to  preserve  its  own  institutions 
tire.  Nations  are  bound  duly  to  respect  and  recognise  each  other's  laws. 
It  each  nation  is  bound  by  a  much  higher  duty  to  enforce  obedience  to  its 
m  manidj^  laws,  as  regulating  the  rights  of  persons  and  of  property  among 
I  own  subjects.  Therefore  it  is,  that  so  much  weight  b  given  to  the  law  of 
« oonntry  in  which  the  contract  is  to  be  performed.  As  a  question  on  the 
v  of  contract,  the  validity  of  the  contract  of  marriage,  as  to  the  capacity  to 
'Btnct,  must  depend  on  the  law  of  the  country  in  which  the  contract  was  to 
^v«  its  effect ;  and  that  country  was  England.  This  is  a  case  in  which  three 
rcamstances  concur,  any  one  of  which,  according  to  the  jurbts,  excludes  the 
)plication  of  the  lex  loci  contract^.    It  is  a  case  in  which  the  public  policy 

the  law  of  England  prohibits  the  contract.  It  is  a  case  in  which  the  law  is 
^nal  in  its  nature,  and  must  accompanv  the  persons  wherever  they  go ; 
id  it  is,  moreover,  a  case  in  which  England  was  the  country  with  a  view  to 
hich  and  in  which  the  marriage  contract  was  to  have  its  permanent  effect. 
Vkndor  and  Purohasbb — Completion  of  Purchase — Right  of  Solicitor  to  receive 
*'^- — In  a  case,  the  facts  of  which  are  immaterial,  the  Court  of  Appeal  was 
^led  upon  to  decide  whether  a  purchaser  has  a  right  to  insist  upon  having  a 
>Qveyance  attested  by  a  solicitor,  or  by  a  witness  of  his  own  selection ;  and 
nether  he  has  ^so  a  right  to  require  that  the  money  shall  be  paid  to  the 
e&dor  personally.  Upon  these  questions  the  L.  C.  said,  there  is  very 
ttle  in  the  way  of  authority  to  be  found  ;  the  reason  of  which  is  obvious. 
^^  and  purchases  are  generally  conducted  with  mutual  confidence.  Each 
>^7  is  anxious  for  the  completion  of  the  transaction,  and  unwilling  therefore 
)  introduce  any  unnecessary  obstacle,  and  in  general  no  necessity  exists  for 
^y  unusual  precautions.  Under  ordinary  circumstances,  therefore,  the  pur- 
"^i^s  solicitor  has  no  hesitation  in  accepting  the  conveyance,  though  he  has 
^  witnessed  its  execution,  or  in  permitting  his  client  to  pay  the  purchase- 
loney  to  the  solicitor  of  the  vendor ;  but,  supposing  circumstances  should  arise 
1  ^hich  the  purchaser  may  feel  that  he  ought  to  be  armed  with  the  most  com* 
*lete  proof  of  the  transaction,  is  he  entitled  to  make  himself  thoroughly  secure, 
*oih  as  to  the  execution  of  the  conveyance  and  as  to  the  receipt  of  the  purchase- 
Qoney  ?    It  is  quite  clear,  if  a  purchaser  pays  his  purchase-money  to  a  person 

V  ^^^^^'^Bed  to  receive  it,  ne  is  liable  to  pay  it  over  again  ;  and  it  may,  I 
umk,  be  considered  as  establbhed,  that  the  posseasion  of  the  executed  convey- 
^  with  the  signed  receipt  for  the  consideration  monev  indorsed  is  not  in 
«eif  an  authority  to  the  solicitor  of  the  vendor  to  receive  the  purcha8e«.money . 
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The  difficulty  is,  to  lee  bow  the  parchaeer  can  be  nie  at  all  tim«s  ft9m  the 
danger  of  paying  his  money  to  an  onanthorised  peraon,  withoat  the  fendor 
being  preaent*  or  bavin);  expreniy  giren  to  the  porefaaaer  or  his  solidrtot  antW 
rity  to  pay  it  in  a  particular  manner.     The  text-books  speak  of  a  wiifcten  as- 
thority,  but  how  can  the  purchaser  be  sure  that  it  is  genuine  1 — at  all  erenfe^ 
it  may  impose  upon  him  a  difficulty  in  the  way  of  proof  whieh  he  may  have  s 
right  to  object  to.    It  becomes,  as  it  was  said  in  argument,  a  link  in  his  cbais 
of  title  which  may  hereafter  embarrass  him,  and  w&ch  it  may  be  ssid  the  vea- 
dor  ought  not  to  be  permitted  to  force  upon  him.     On  the  other  hand,  mcsj 
occasions  may  be  suggested  in  which  it  would  be  most  unieasmable  for  tb 
purchaser  to  require  the  presence  of  a  vendor,  or  of  several  vendors  dispencd 
m  various  parts  of  the  country,  and  when  he  may  have  been  taken  to  hmt 
waived  the  right  of  the  vendor  attending  by  the  conditions  of  sale,  and  eipe> 
dally  so  in  a  negotiation  on  behalf  of  a  person  who  is  not  resident  in  thiscooe- 
try.     If  the  Court  were  to  lay  down  a  rule  that  the  purchaser,  under  all  cb*' 
cumstances,  has  this  right,  it  might,  in  many  casea,  afford  a  party  a  meaos  d 
escaping  from  his  contract  for  non-compliance  with  the  requintion  on  wiuek 
his  title  is  to  rest,  which  might  be  a  ground  for  a  bill  for  specific  performancL 
Those  are  some  of  the  difficulties  with  which  the  subject  is  embarraased  on  titf  1 
one  side  and  on  the  other,  and  which  make  me  vefY  unwilling  to  decide  aaf  j 
abstract  question  with  relation  to  it.     It  will  be  sufficient  in  thia  ease  to 
that  if  a  purchaser  has  not  a  right  in  every  case  to  insist  upon  the  vendor  bcaf] 
present  when  the  purchase-money  is  paid,  neither  is  the  vendor  entitled 
refuse  a  compliance  with  a  request  of  this  description,  when  circamatancesr^ 
which  are  sufficient  to  j  ustify  it.  It  is  not  likely,  in  ordinary  transactions  beti 
a  vendor  and  purchaser,  that  the  attendance  of  the  ven«>r  will  be  ve: 
required  ;  and  I  think  that  the  purchaser  ought  to  have  the  right  r 
be  used  whenever  the  proper  occasion  arises  for  its  exercise.     Tuner,  U 1^ 
observed,  the  soundness  of  the  position  as  to  the  right  of  the  solicitor  to  rees 
the  purchase-money  may  be  tested  thus : — Suppose,  afiter  the  oompletioo 
the  purchase,  and  after  the  purchase-money  was  paid  to  the  solicitor,  the  veod 
should  deny  that  it  has  been  received  by  him,  and  should  file  a  bill  in  tUi 
Court  claiming  a  lien  on  the  estato  for  the  unpaid  purchase-money,  what  defcsfli 
could  the  purchaser  make  ?    The  receipt  upon  the  conveyance  would  be  m 
defence  to  him;  he  could  not  show  that  the  law  authorised  the  aolieitorii 
receive^  and  his  whole  case  would  depend  upon  his  proving  that  the  aolidttf 
was  authorised  to  receive — a  fact  which  he  might  have  no  meana  of  previa- 
I  think,  therefore,  that  the  purchaser  had  the  right  of  insisting^  eitlier  that  tl^ 
vendor  should  attend  and  himself  receive  the  purdiase-money,  or  of  requiing 
that  there  should  be  written  authority  to  pay  the  solicitor.    And  the  vesdor 
not  having  attended,  and  no  written  authority  having  been  produced,  I  thiiik 
tliat  he  must  pay  the  costo  of  the  suit. — (Viney  e.  Chaplin,  31  L.  T.  Rep.  141) 
Salb — Unaitelosed  Frincipal^Usaffe  of  Trade^Ewlmce, — ^This  was  a 
action  for  accepting  linseed  oil  alleged  to  have  been  bargained  and  sold  by  tk 
plaintiff  to  the  defendant.   The  facts,  as  stated  in  the  ease  for  judgment,  are  r&f 
clear  and  simple.    The  plaintiff  had  employed  Messrs  Thomas  imd  Moore,  v)  o 
were  London  brokers,  to  sell  the  oil.    A  Mr  Schenck  had  employed  the  defeo^- 
ants,  who  were  also  London  brokers,  to  buy  oil  for  him.    The  dealing  io 
question  waa  between  the  brokers,  without  disdosing  the  names  of  thrir 
principals,  and  it  b  quite  dear  that  the  two  brokers  met  and  agreed  upM 
the  salcy  as  opposed  contracting  parties.    **  In  order  to  prove  the  alh^ 
contract,  the  plaintiff  gave  in  evidence  two  notes,  of  whieh  the  feflowing  are 
copies :— *  75,  Old  Broad  Street,  London,  14th  Aug.  1855. — Sold  this  day  f(f 
Messrs  Thomas  and  Moore  to  our  principals  ten  tons  linseed  oil,  of  mercvsot* 
able  quality,  at  L.44  per  ton  real,  tare  and  usual  draft ;  to  be  free  deliveted  dar- 
ing the  last  fourteen  days  February  next,  and  paid  for  in  money,  blowing  tvo 
and  arbalf  per  cent,  discount.    Dale,  Morgan,  and  Co.,  brokers.    One  quxiff 
per  cent  brokerage  to  Dale,  Morgan,  and  Co.*    ^  London,  14th  Aug.  ISBS- 
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old  to  Dale,  Morgan,  aad  Co.,  for  aecount  of  Mr  Charles  MainfreVy  ton  tons  of 
Qfleed  oil,  marketable  qnaUtv,  at  L.44  per  ton  real,  tare  and  iisiuu  draft ;  to  be 
(ee  delivered  within  the  last  fourteen  days  February  next,  and  paid  for  in  ready 
loney,  allowing  two  and  a-hatf  per  cent,  diaeount.  Thomas  and  Moore, 
roken.  One  quarter  per  cent,  brokerage  to  Dale,  Morgan,  and  Co.,  and  a-half 
)  us.' "  Xhe  first  note  was  signed  by  the  defendants  and  sent  by  them  to 
'iiomas  and  Moore ;  the  second  note  was  signed  bv  Thomas  and  Moore,  and  sent 
)the  plaintiff  and  was  a  copy  of  an  entry  signed  by  them  and  entered  in  their 
K>ker^8  book.  No  copy  of  this  entry  was  sent  by  Thomas  and  Moore  to  the 
efeadaota  The  plaintiff  gave  in  evidence  that,,  according  to  the  neaee  of  this 
articular  trade,  whenerer  a  broker  purchases  or  sells  oil  without  disclosing  the 
ime  of  his  principal,  he  is  himself  liable  to  be  looked  to  as  the  purchaser  or 
^er  as  the  case  may  be,  and  that  it  was  in  accordance  with  the  usual  practice 
t  such  cases  that  Thomas  and  Moore  did  not  send  the  defendants  any  copy  of 
leir  entry  in  their  book.  The  defendants  did  not  disclose  their  principal 
itU  after  the  oil  had  been  tendered  to  them  hv  the  plaintiff,  according  to  the 
mu  of  the  contract,  and  when  their  principal,  Mr  Schenck  had  become  in- 
Irent.  U  was  contended  at  the  trial  before  Coleridge,  J.,  that  the  plaintiff 
igbt  to  be  nonsuited  upon  the  ground  that  there  was  no  evidence  of  the  alleged 
ntract  to  satisfy  the  Statute  of  Frauds.    The  learned  judge  directed  a  Tcrdict 

t>e  entered  for  the  plaintiff,  giving  the  defendants  leave  to  move  to  enter  a 
^nsait  A  rule  was  obtained  accordingly,  which  was  afterwards  discharged, 
id  the  present  appeal  has  been  brought.  The  judgment  of  the  Court  of  Q.B. 
reported  in  7  £11.  and  BL,  p.  26G,  and  is  of  considerable  length.  It  k  ^uite 
3tt  (said  Martin  B.,  wiUi  whom  Willes  J.  concurred)  that  the  contract  in  this 
^  was  a  parol  contract.  The  contract  was  made  by  what  passed  between  the 
^  brokers,  viz.,  Thomas  and  Moore  and  the  defendants,  and  at  common  law 
^  have  been  &  perfectly  ffood  contract.  But  under  the  17th  section  of  the 
t>tete  of  Frauds,  there  was  here  no  acceptance  or  part  payment,  and  to  make 
<e  contract  good  there  must  be  a  note  or  memorandum  in  writing  of  the 
»9^  signed  by  the  defendants  or  their  agents.  Now,  in  this  case  there  were 
'0  brokers,  who  acted  as  opposite  dealing  parties  to  each  other  ;  and  there  was 
*  priWty  or  connection  between  the  notes  signed  by  them.  In  truth,  they 
^  different  contracts.  The  one  states  a  contract  made  by  the  defendants  as 
"okers,  to  their  principal,  for  Thomas  and  Moore  ;  the  other  states  a  contract 
tdft  by  Thomas  and  Moore  for  the  defendants  to  the  plaintiff.  So  also,  I  think 
^  iu>te  signed  by  Thomas  aad  Moose  does  aot  satiny  the  statute,  and  ibr  this 
*MQ,  that  there  is  no  evidence  whatever  in  the  case  thait  Thomas  and  Moore 
ve  agents  of  the  defendants ;  and  the  statute  requires  that  the  note  or  me- 
'orandam,  if  not  signed  bv  the  party  himself,  shall  be  signed  by  an  agent 
^reby  lawftdly  authorised.  The  writing  here  shows  the  contrary  ;  it  states 
ut  the  prineipal  was  the  vendee  and  the  mendants'  brokers.  To  give  effect  to 
le  QBsge  in  order  to  support  the  declaration  would,  therefore,  impose  upon  the 
fifeodants  the  relation  of  vendees.  He  therefore  held  that  the  evidence  was 
Admissive,  as  it  varied  the  oentract.  The  other  judges  (Cockbum  C.  J.  and 
Williams  and  Crowder  J.J.)  held  that,  as  refflids  the  first  of  these  objections, 
I  ^s  evidence  was  offered  not  to  vary  but  sunply  to  explain  the  terms  of  the 
^Qtraet,  it  was  admissible  on  the  principle  on  which  evidence  of  the  usage  of 
^rtieular  trades  has  in  so  many  uistaaees  been  admissible.  The  judgment  of  the 
l-B.  was  affirmed.— (Humphrey  v.  Dall  and  Another,  81  L.  T.  Rep.  828.) 
Pkoiussobt-Notb — Farm, — A  promissory- note  in  this  form,  **  I  promise  to 
^7  ai  per  memortindum  of  agreemmt, "  The  words  in  italics  do  not  destroy  the 
^otiability  ;  they  merely  mean,  as  <<  I  had  agreed  to  do.'*  At  least,  it  lies  on 
efeodant  to  show  that  they  relate  to  an  agreement  that  the  note  was  not  pay- 
^le  absolutely.— (Jury  e.  Barker,  81  L.  T.  Rep.  177.) 

*- —  JimU  and  8e9erid. — ^A  joint  and  several  promissory^ote  made  by  A.  B. 
^  C.  was  made  payable  to  B.,  one  of  the  makers,  and  another.  To  an  action 
y  the  payees  against  A.,  it  was  pleaded  that  they  could  not  recover  on  the 
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note,  one  of  them  being  a  nnker.  Plea  oremiled — "  As  soon  ss  s  pertv 
chooses  to  sue  one  of  these  parties,  as  on  a  several  note,  he  csnnot  treat  it  sa 
a  joint  note  afterwards  ;  and  in  that  case  it  is  the  same  as  if  there  had  heei 
three  separate  instruments." — (Beecham  v.  Smith,  31  L.  T.  Bep.  176.) 

Mebohant  SHiFpmo. — ^The  master  of  a  foreign  brig,  lying  in  an  Eagla^ 
port,  was  thrown  into  gaol  for  meat  supplied  to  the  ship.  B.  paid  the  acoonii'^ 
taking  a  bill  of  exchange  firom  the  master  on  his  owners,  which  was  dishonomei 
B.  then  arrested  the  brig  on  a  suit  for  necessaries.  It  was  held  that  he  eooid 
not  recover  the  money  so  paid ;  the  Court  could  do  no  more  thanpronouneefor 
money  advauoed  in  order  to  procure  necessaries  then  wanting.— ^e  Goehbiick. 
dl  L.  T.  Bep.  845.)  B.,  master  and  sole  owner  of  a  ship,  gave  a  bottoony 
bond  on  ship  and  freight,  and  afterwards  navigated  her  as  master.  She  vii 
arrested  and  sold  at  the  suit  of  the  bondholder.  B.  claimed  his  wages  ai  maAei 
in  priority  to  the  bondholder's  riffht.  It  was  held  that  B.,  having  pled^  Ht 
personal  credit,  as  well  as  hypothecated  the  ship,  could  not  assert  a  claim  fa 
wages  to  the  prejudice  of  the  bondholder,  his  creditor. — ^(^^  The  William,''^ 
L.  T.  Rep.  346.) 

ABBiT&ATioif — Lands  Clmues  OonsMUoion  Act. — The  defendants  were  % 
water  company,  in  whose  private  Act  the  Land  Clauses  Consolidation  Act  vs 
incorporated:  the  plaintiff  was  a  millowner,  who  had  sustained  injniyfvoa 
the  abstraction  of  water  by  the  defendant.  No  offer  of  compensation  m 
made  by  the  company,  but  both  parties  agreed  that  two  persona,  A.  and  Bt 
should  appoint  a  thud  person  (C.)  to  ascertain  and  settle  the  amount  of  eas- 
penaation.  It  was  held  that  this  was  not  a  compulsory  arbitration  under 
Act,  and  that  the  |>laintiff  was  entitled  to  the  costs. — (Martin  v.  Leii 
Waterworks  Company,  31  L.  T.  Rep.  265.) 

NBauasNOB. — The  person  who  works  one  of  the  Mersey  ferries,  chaiteni 
steamer  of  the  defendants  on  a  special  occasion,  to  cross  and  recross  with 
persons  whom  he  shojald  present  for  ferryage.  Plaintiff  was  injured  bj 
manner  in  which  the  steamer  was  worked ;  and  having  brought  an 
against  the  owners  of  the  steamer  (not  the  ferrymen),  Uie  jury  found 
was  negligence^  and  awarded  L.600  damages.  Leave  being  given  to  defem 
to  move  that  the  verdict  be  entered  for  them,  etc.,  and  a  rule  obtained— Al' 
Court  discharged  the  rule.  Hill,  J. — The  first  question  is.  Whether  the  senrtfli, 
in  charge  of  the  steamer  were  the  servants  of  tne  defendants.  It  is  quite 
from  the  authorities,  beginning  with  Laugher  v.  Pointer,  which  was  foUo 
by  Quarman  v.  Burnett,  and  other  cases,  that  these  servants  were  the  serrt 
of  the  defendants.  It  was  in  the  power  of  the  defendants  to  have  cbai^ 
themy  if  they  pleased,  during  the  day,  and  also  to  have  altered  the  taio 
in  the  vessel.     Therefore  on  that  point  there  ought  to  be  judgment  for  Iki 

E  lain  tiff.  Then  the  next  question  is.  Whether  the  contract  with  HetheriIlgtfl^ 
y  which  the  plaintiff  was  a  passenger,  disentitled  him  from  recoveiing  fa 
the  defendants  negligence.  To  me  it  appears  wholly  immaterial  that  tit 
plaintiff  was  a  passenger.  If  he  had  been  standing  on  the  landing  pier,  ni 
had  been  injured  by  the  defendants'  negligence,  he  would  have  b^n  entitk' 
to  recover  damages  from  them.  Therefore  the  allegation  in  the  declaratka 
that  the  plaintiff  was  a  passenger  on  board  for  hire,  does  not  further,  nor  does 
it  hurt,  the  plaintiff's  case  in  the  slightest  degree.  Then  the  third  point  n 
as  to  the  duty  alleged  in  the  declaration.  That  allegation  must  be  rcsi  £ 
observed  by  my  brother  Erie,  in  connection  with  the  other  allegations  in  tk 
declaration ;  and  its  meaning  then  is,  that  it  was  the  duty  of  the  defendaoti 
not  to  use  the  vessel  so  as  to  put  the  persons  of  the  Queen  s  subjects  in  daogrr 
Therefore  I  think  this  rule  ought  to  be  discharged. — (Dalyell  v.  Tyrer,  31 1^ 
T.  Rep.  214.)  _ 

Pbincipal  and  Surbtt. — ^A  surety  for  the  good  conduct  of  his  pnnopal  ifi 
an  office  which  then  was  annual,  is  dischaiged  if  that  office  is  changed  btsu 
being  annual  to  one  held  during  pleasure. — (The  Mayor,  etc.  of  yambridge  r 
Dennis,  31  L.  T.  Rep.  190.) 
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JUDGES  AND  SECRET  JUSTICE. 

Te  fear  that  the  legislation  applicable  to  Scotland  is  retrograding. 
lie  great  object  of  Courts  of  Justice  should  be  to  administer  the 
iwnot  merely  in  the  cheapest,  but  also  in  the  simplest  and  least 
Khnical  way.  The  education  of  the  people  will  never  be  completed 
J^kng  as  they  are  utterly  ignorant  of  the  laws  under  which  they 
^%  and  with  which  they  can  never  become  acquainted  so  long  as 
^56  laws  are  wrapped  up  in  technical  professional  jargon.  But  the 
aprovement  of  legal  phraseology  is  not  the  theme  upon  which  we 
i^h  to  offer  a  few  words  at  present.  That  may  constitute  the  sub- 
ct  of  another  article  at  a  future  day,  with  Jeremy  Bentham  for  our 
<ude.  At  present,  we  have  to  deal  with  an  evil  more  clamant  and 
«ore  pressing,  but  more  remediable. 

We  have  nad  a  number  of  admirable  statutes  during  the  last 
^ade ;  and  this  Journal  has  not  failed  to  do  justice  to  the  men  who 
msed  them,  and  by  whose  energy  they  were  carried  through.  But 
ley  are  all  more  or  less  pervaded  by  one  great  blot,  constituting  a 
inning  sore  which  festers,  and  irritates  the  body  politic.  By  its 
tfluence,  less  practical  good  has  been  obtained  finom  these  statutes 
<^  might  have  been  reasonably^  hoped  for.  The  evil  is  traceable 
the  impulse  given  to  the  legislative  mind  by  popular  clamour, 
Jnerated  by  popular  ignorance.  We  refer  to  the  mania  or  furor  in 
ese  latter  days  for  giving  irresponsible  and  unreviewable  jurisdic- 
)Q  to  judges, — constitutmg  courts  which  discharge  their  duties  in 
crecy,  and  out  of  the  light  of  day, — and  handing  over  little  bits  of 
ifiiness  to  particular  judges,  when  every  other  judge  was  as  fit  for 
f  work  as  the  one  selected.  The  evil  began  with  the  Reform 
iU  itself.  That  measure  called  into  existence  a  set  of  courts  whose 
u]ying  judgments  are  discreditable  to  the  law,  which  has  hitherto 
umed  to  be  one  of  the  exact  sciences.  At  or  about  this  season  of 
VOL.  xr.— -NO.  xxm.  novbicbbb  1858.  v  vv 
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the  year,  the  newspapers  teem  with  notices  that  the  B^traUon 
Appeal  Court  at  A,  by  a  majority  of  2  to  1,  were  ^racioiisly  pleased 
to  admit  Free  Church  ministers  to  be  electors,  while  the  Registra- 
tion Court  of  B  unanimously  rejected  them,  and  the  Segistration 
Court  of  C  took  some  middle  course,  which  is,  in  the  newspaper  re- 
port, utterly  beyond  all  human  comprehension.  And  then,  too,  tk 
jud^ents  in  the  same  Appeal  Court  are  no  longer  binding  than 
dunng  the  period  when  the  same  men  sit  as  judges.  If  one  dies, 
or  gets  promotion,  or  retires  upon  his  pension  (so  well  deserved  and 
earned  by  hard  labour),  the  wnole  questions  started  at  these  Appeal 
Courts  are  opened  up  of  new ;  and  the  circle  of  argument  is  again 
run  round,  and  the  newspapers  at  the  dull  season  of  the  year  are 
delighted  to  have  the  decisions  even  of  the  Registration  Courts  to 
report.  Of  course,  all  this  distressing  and  expensive  litigation  woolJ 
have  been  saved,  if  there  had  been  a  Court  of  Appeal  to  control  the 
honest  error  or  conceited  opinionativeness  of  subordinate  tribunalN 
But  we  suppose  it  was  thought  cheaper  to  have  no  appeal  to  a  cen- 
tral court,  as  exists  in  England ;  and  the  consequence  nas  been,  that 
since  the  year  of  the  Reform  Bill,  thousands  of  pounds  have  bees 
wasted  in  arguing  and  re-arguing  the  same  points,  which  mi^ht  hare 
been  all  settled  by  one  judgment  of  a  Court  of  Appeal  in  toe  yetf 
1831.  In  any  new  Reform  Bill  that  may  be  passea  for  Scotland,  & 
is  hoped  that  this  crying  grievance  will  not  pass  without  a  remedj. 
Akiu  to  this  subject,  there  is  another,  which  appears  to  have  oc- 
cupied the  attention  of  the  body  called  the  Chamber  of  Commerce 
in  Edinburgh,  which,  for  all  we  know,  mav  be  composed  of  veiy 
excellent  men  ;  but  they  must  talk  sense  before  they  are  con^dered 
an  authoritv.  It  appears  that,  at  a  recent  meeting  of  this  body,  i 
Mr  J.  Mitchell  and  Mr  Duncan  McLaren  made  speeches,  to  the  t&f^ 
that  it  would  be  highly  desirable  to  extend  the  small  debt  jurisdio 
tion  of  the  sheriifs  to  cases  where  the  sum  at  stake  amounted  to  L.5d> 
Of  Mr  Mitchell  we  know  nothing;  but,  of  course,  all  the  worU 
knows  the  antecedents  of  Mr  McLaren.  It  is  the  misibrtune  of  mai) 
always  in  search,  for  party  purposes,  of  a  popular  delusion  or  a  p(^ 
lar  cry,  that  their  motives  are  sometimes  misunderstood,  and  som^ 
times  misinterpreted.  Mr  McLaren  is  an  intelligent  man ;  but  bi 
he  or  Mr  Mitchell  ever  been  in  a  Small  Debt  Court  f  Have  tbej 
seen  at  any  time  the  manner  in  which  the  work  is  done  ?  We  blame 
no  man,  or  set  of  men ;  we  quarrel  with  the  system ;  and  therefore 
we  beg  our  friends  who  preside  in  these  places  to  moderate  tlieir 
wrath,  when  we  simply  declare  that  the  conditions  to  the  proper  ad- 
ministration of  justice  are  awanting  in  these  tribunak.  In  the  finj 
place,  all  professional  assistance  is  strictly  precluded  by  statute;  anu 
any  party  incapable  of  stating  his  case  in  coherent  language,  i^  ^^ 
course  at  a  great  disadvantage  with  a  confident  and  fluent  opponent. 
Then,  too,  fifty, — one  hundred, — two  hundred, — three  hundred  ca*s 
are  disposed  of  in  a  day  I — a  case  every  three  minutes ! — and  as  ^ 
worthy  judge  washes  his  hands  at  the  conclusion  of  his  day's  labour. 
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he  boasts  of  the  number  of  cases  he  has  gone  throngh^  as  the  sports- 
man would  do  of  the  grouse  he  has  bagged. 

Now,  L.50  is  to  a  poor  man  as  much  (shall  we  saj  ?)  as  L.500  is 
to  Mr  Duncan  McLaren.  It  is  a  small  fortune.  It  would  be  a  grand 
tocher  for  a  daughter,  and  set  a  son  up  in  business.  And  we  now  put 
to  this  excellent  gentleman  the  question,  What  would  be  the  extent  of 
his  fieiy  indignation  if  there  were  issued  against  him,  after  a  discussion 
of  three  minutes,  a  decree  for  L.500, — ^unreviewable,  however  erro- 
neous,—how^ever  hasty  the  circumstances  under  which  it  was  deliver- 
ed, and  however  much  the  balance  was  inclined  against  him,  from 
defect  of  temper  in  the  judge,  provoked  by  the  opinionativeness, 
obstinacy,  and  persistency  with  which  the  case  was  maintained? 

The  great  curse  of  the  legislation  of  our  times,  is  the  calling  into 
existence  irresponsible  judges.  It  is  a  frightful  power  to  give  to 
any  man ;  ana  all  who  have  seen  poor,  miserable  human  nature 
tempted  with  it,  can  come  to  no  other  conclusion  than  that  it  is  the 
worst  of  all  oppression,  because  it  is  oppression  in  the  name  of  law. 
The  existence  of  the  risht  to  appeal  is  tne  thing  essential ;  and  the 
fallacy  of  all  the  opposite  reasoning  on  the  subject  arises  from  assum- 
ing it  as  a  fact,  that  in  all  these  petty  cases  there  are  appeals.  So 
&r  from  this  being  the  case,  it  is  the  fact  that,  out  of  15,000  cases 
ktween  L.12  and  L.25,  which  formerly  could  have  been  appealed 
to  the  Circuit  Courts,  there  were  only  17  carried  there,  on  an  aver- 
age, yearly.  But  the  fact  that  there  was  the  right  to  appeal,  secured, 
in  the  other  14,983  cases,  patience  and  decorum  in  the  hearing ;  and 
of  course  the  judgments  gave  corresponding  satis&ction  to  the  parties. 

It  is  also  desirable  that  Mr  Duncan  McLaren  and  Mr  J.  Mit- 
chell should  not  be  allowed  to  thrust  upon  the  public  such  gross 
inaccuracies  as  fill  their  speeches  in  reference  to  processes  in  the 
Sheriff  Court,  in  the  ordinary  roll.  It  is  a  misrepresentation  with- 
out excuse,  to  complain  of  the  length  or  of  the  delays  in  these  pro- 
ceedings. The  record  is  now  cut  down  to  a  brevity  which,  in  our 
opinion,  is  inconsistent  with  a  proper  record.  The  proof  is  taken 
by  the  judge  himself;  and,  if  parties  are  ready,  upon  the  conclusion 
of  the  proof,  they  may  get  the  judgment  at  once.  Now,  we  ven- 
ture to  say,  that  we  have  had  more  experience  of  the  working  of  the 
County  Courts  Act  in  England  than  ever  Mr  McLaren  or  Mr 
Mitchell  had ;  and  this  we  state  as  matter  of  fact,  that  the  account 
of  an  attorney,  in  a  contested  case  before  a  County  Court  in  Eng- 
l^dy  exceeds  the  account  of  a  procurator  in  an  ordinary  action 
before  the  Sheriff  Courts  in  Scotland. 

The  County  Courts  of  England  have,  in  the  main,  given  satisfac- 
tion, because  they  were  a  relief  from  a  great  and  insupportable 
burden.  The  English  people  had  no  local  courts  like  ours,  in  which 
*bey  could  recover  mcaerate  debts.  In  all  cases  they  required  to 
f^rt  to  the  Supreme  Courts,  in  which  the  expense  is  so  great  as 
vt  ^  ^^^^^^^^  ^  scandal  against  the  English  law.  If  they  had 
the  Sheriff  Courts  which  we  possess,  there  never  would  have  been 
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an  outory  for  any  others ;  and  it  is  in  foi^jetting  tins  circamstance 
tiiat  persons  like  the  members  of  this  Edinbnrgh  Chamber  of  Com- 
merce arrive  at  wrong  conclusions,  by  reasoning  npon  half  informar 
tion.  The  Scotch  summons  in  the  Sheriff  Court  is  shorter  than 
the  English  plaint.  It  never  is  so  ex])ensive ;  the  court  fees,  and 
the  attorney's  fees,  upon  an  English  plaint,  being  as  large  as  vouid 
pay  for  a  summons  in  the  Court  of  Session.  The  defence  in  a 
Scotch  ordinary  Sheriff  Court  process  is  now  only  generally  about 
eight  lines,  jotted  down  by  the  sheriff.  The  defence  in  an  Englisk 
plaint  is  stated  in  open  court  by  the  counsel  or  attorney  for  the 
defendant,  and  is  eitner  jotted  down  or  not  by  the  judge,  as  Ik 
pleases.  The  proof,  in  both  cases,  is  taken  by  the  judge,  with  the 
difference,  that  the  Scotch  judge  mitst  take  notes  of  the  proof,  while 
the  English  judge  need  not  do  so  unless  he  please.  An  appeal  is 
given  upon  questions  of  law  under  the  Englisn  County  Court  Acts; 
an  appeal  is  given  both  on  the  law  and  on  the  facts  from  the  iads- 
ment  of  the  Scotch  Sheriffs.  Therefore,  when  the  matter  is  analysed, 
it  all  comes  to  that  one  point,  of  an  appeal  existing  to  the  Supreme 
Courts  of  Scotland  on  the  merits.  Whether  or  not  this  -is  an  eriL 
must  be  solved  by  ascertaining  whether  the  right  of  appeal  has  bees 
abused.  On  this  point  it  is  mfficult  to  obtain  information ;  but  «• 
think  we  are  within  the  mark  when  we  say,  that  there  are  not  % 
advocations  in  one  year  from  all  the  courts  in  Scotland  in  regard 
to  sums  under  L.50 ;  and  of  these  fifty,  a  large  portion  are  coio- 
posed  of  filiation  cases,  where  character  as  well  as  money  is  at  stake. 
Now,  if  the  allowing  these  fifty  cases  to  come  into  the  Court  of  Ses- 
sion will  keep  the  numerous  local  judges  to  their  duty, — ^will  insure 
patience, — stimulate  attention, — and  promote  sobriety  of  thoa^t,it 
would  be  the  most  insane  weakness  to  yield  to  the  clamours  ot  h# 
informed  and  conceited  agitators,  who  never  had  any  practical  ex- 
perience of  the  working  of  the  one  system  or  the  other,  but  who  haw 
at  hand  an  abundance  of  the  easy  loquacity  which  appeals  to  tk 
lowest  prejudices. 

We  are  indebted  to  another  newspaper  for  calling  attention  to  i 
different  subject,  and  one  of  more  practical  and  immediate  interei 
One  of  the  most  important  Acts  passed  in  recent  days  was  the  Vaii^ 
tion  of  Lands  (Scotland)  Act,  17  and  18  Victoria,  cap.  91.  Our 
readers  are  no  doubt  aware  of  the  general  object  of  this  Act.  hs 
purpose  was  to  put  an  end  to  the  uncertainties  and  the  expense  aris- 
ing from  discoraant  valuations  made  by  different  assessors,  for  the 
purposes  of  local  assessment,  registration  of  electors,  and  general 
taxation.  It  provided  that  the  Commissioners  of  Supply  in  creiy 
county,  and  the  magistrates  in  every  burgh,  should  make  up  a  valua- 
tion roll  annually  of  the  yearly  rent  or  value  of  the  whole  lands  m 
heritages  within  the  county  or  burgh.  The  commission^  a"j 
magistrates  were  authorised  to  appomt  assessors  to  ascertain  s^" 
assess  the  value  of  the  lands,  and  machinery  is  provided  for  the  por- 
▼wse  of  carrying  out  the  valuation.     The  valuation,  when  madeji-* 
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to  be  the  foondation  of  assessments,  and  to  be  adopted  as  evidence 
in  all  questions  relating  to  the  franchise.  If  any  party  be  dissatis- 
fied with  the  yaluation  of  the  assessor,  he  is  allowed  to  appeal  to  a 
court  composed  of  the  Commissioners  of  Supply  and  magistrates  of 
the  burgh,  which  is  held  annually ;  and  then  comes  the  favourite 
clause  in  these  well-worn  words  : — 

"  And  the  deliverances  of  such  Commissioners  and  Magistrates  re- 
Bpeetivelyy  upon  such  appeals  and  complaints^  shall  be  final  and  con- 
clusive, and  not  subject  to  review" 

The  nature  of  the  questions  which  may  be  raised  under  this  statute, 
nay  be  judged  of  by  the  Report  of  the  Proceedings  of  the  Commis- 
loners  of  Supply  for  the  Stewartry  of  Kirkcudbright,  which  we  print 
n  an  appendix.  It  will  there  be  seen  that  the  questions  raised  em- 
•race  the  most  difficult  and  subtle  questions  of  technical  law ;  and 
et  this  jurisdiction  is  handed  over  to  a  body  of  country  gentlemen 
nd  a  number  of  burgh  magistrates,  not  one  of  whom  may  nave  ever 
pened  a  law  book.  And  mese  men  are  allowed  practically  to  tax, 
r  to  relieve  from  taxes,  the  whole  property  in  the  country.  They 
ave  in  their  hands  a  jurisdiction  as  extensive  as  that  of  the  Court 
f  Session  itself.  They  deal  with  thousands  of  pounds.  They  may 
^yan  annual  burden  upon  a  man's  property  equal  to  the  interest  of 
aeayy  loan,  and  there  is  no  relief.  Surely  this  could  not  have 
■^o  intended ;  or,  if  intended,  it  cannot  be  allowed  to  continue  a 
loment  longer  than  is  required  for  its  repeal. 

^he  Government  apparently  soon  became  dissatisfied  with  this 
^risdiction,  so  far  as  regarded  general  taxation ;  for,  by  a  subsequent 
atute,  it  provided  relief  for  itself  in  reference  to  matters  appertain- 
g  to  the  Inland  Kevenue.  Whenever  a  question  arises  between 
le  assessor  for  the  Inland  Revenue  and  a  proprietor  of  lands  and 
^ritages,  either  party  is  entitled  to  demand  nrom  the  commissioners 
'magistrates  an  adjusted  case,  and  such  case  is  ordered  to  be  trans- 
itted  ^<  to  the  Commissioners  of  Inland  Revenue,  to  the  end  that 
le  same  may  be  submitted  to  the  Senior  Lord  Ordinary,  and  the 
ord  Ordinary  officiating  in  Exchequer  Causes  in  the  Court  of 
^on,  for  their  opinion  thereon  ;  and  such  judges  to  whom  such 
(se  may  be  submitted,  shall,  with  all  convenient  speed,  ^ive  and 
ibscribJe  their  opinion  thereon,  and  according  to  such  opinion  the 
duation  or  assessment  which  shall  have  been  the  cause  of  the  appeal 
'all  be  altered  or  conformed.'^ — (20  and  2 1  Vict,  cap.  58,  sec.  2.) 
This  provision  suggests  very  grave  reflections.  It,  of  course,  was 
emoted  by  the  Government,  who  found  it  necessary  to  provide  a 
medy  against  the  uncertain  and  varying  judgments  ot  country 
^ntlemen  and  provincial  shopkeepers.  But  if  that  was  necessary, 
'  far  as  regarded  Government  taxation,  surely  it  was  equally  essen- 
^  for  the  protection  ofprivate  individuals  against  unjust  valuations 
r  local  assessments.  It  would  have  been  a  wiser  and  better  part 
r  the  Government,  when  it  was  legislating  upon  such  subjects,  to 
Ice  an  imperial  view  of  the  question,  ana  obtain  an  Act  for  the 
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benefit  of  the  whole  community,  and  not  one  merely  for  the  purpose 
of  extorting  a  larger  revenue  for  the  State.  We  have  thus  the 
anomaly,  that  the  opinion  of  the  Supreme  Judges  may  be  obtjuned 
when  the  question  is  one  with  the  assessor  for  the  Inland  Berenne. 
but  that  yon  can  obtain  no  such  opinion  when  you  quarrel  with  the 
assessor  who  values  your  land  for  local  purposes. 

When  we  advance  a  step  further,  we  are  met  with  other  anomalies. 
There  was  a  POvnsR  having  an  influence  as  great  even  as  the  de- 

tartment  of  Inland  Revenue.  There  was  another  interest  whicli 
ad  representatives  in  Parliament  capable  of  making  itself  beard. 
Our  legislators  had  shares  in  canals  and  railways,  and  thejhad 
little  confidence  in  their  agricultural  brethren,  the  landed  gentle^ 
men  of  the  counties,  or  in  their  staunch  supporters,  the  magistntes 
of  burghs.  And,  accordingly,  they  demanded  and  obtained  the 
privilege  of  appeal.  In  all  questions  relating  to  railways  and  casal:, 
it  is  provided,  by  the  24th  and  25th  sections  of  the  Valnation  of 
Land  (Scotland)  Act,  1854,  that  there  shall  ^^be  an  appeal  from  die 
assessor's  valuation  to  the  Lord  Ordinary  officiating  on  the  Elk 
in  the  Court  of  Session,  or  where  the  lands  and  heritages  belonginf 
to  such  company  are  all  situated  within  one  county,  then  totk 
sheriff  of  such  county."  Thus  it  happens  that  the  Senior  hd 
Ordinary  and  the  Lord  Ordinary  in  Exchequer  Causes  mayl* 
sitting  in  the  dining-room  of  the  former,  in  one  street  of  Edinboi^ 
hearing  appeals  under  this  Act ;  and  the  Lord  Ordinary  on  w 
Bills  is  sitting  in  another  dining-room,  in  another  street,  in  thedit' 
charge  of  the  same  duty. 

We  have  seen  the  proceedings  before  the  latter  functionary,  aw 
have  had  painful  experience  thereof.  He  is  authorised  to  hear  tk 
cases  ^^  either  at  Court  or  at  chambers,"  and  he  has  always  pi^ 
ferred  the  latter.  The  hearing  is  at  half-past  ten,  and  the  drasnai'' 
personcB  are  as  follow,  viz. — Mr  A.,  counsel  for  the  assessor;  M^ 
B.,  counsel  for  the  Railway  or  CansJ  Company ;  Messrs  C  D.  ana 
E.,  counsel  for  several  parishes.  Then  follow  four  Edinburp 
agents,  five  agents  from  Glasgow,  and  nine  Poor  Law  inspectors 
The  whole  chairs  in  the  library  and  dining-room  of  the  honourahfe 
and  learned  judge  were  exhausted  before  the  writer  hereof  entered' 
and  he  was  obliged  to  content  himself  with  a  seat  composed  of  tlj 
third  volume  of  Bayle's  Dictionary,  the  Corpus  Juris  Civilis,  m 
Grotius  on  Peace  and  War  (translated). 

The  debate  was  begun  by  Mr  C,  who,  with  his  usual  clearnesj 
and  circumlocution,  explained  the  case  for  the  parish  which  he  i^ 
presented,  occupying  the  time  of  his  Lordship  till  two  o'clock.  Tb^ 
counsel  for  the  next  parish  (concurring  generally  with  his  learne* 
friend)  had  various  specialties  to  enlarge  upon,  which  he  was  w^ 
tailing  with  his  usual  eloquence  at  three  o'clock,  when  he  was  iiit«^ 
nipted  by  his  Lordship,  who  intimated  that  the  Bill  Chamber  clers 
was  in  attendance  with  five  petitions  for  sequestration,  and  tbv^ 
notes  of  suspension  and  interdict  where  caveats  had  been  lodp^ 
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rhese,  he  regretted  to  say,  would  occupy  bis  time  till  five  o'clock ; 
ind  as  his  period  of  the  Bills  expired  at  12  p.m.  on  that  evening,  he 
tated  his  willingness  to  resume  the  discussion  at  seven  precisely, 
rhis  did  not  seem  consonant  to  the  prevalent  feeling.  The  parties 
rould  on  no  account  put  his  Lordsnip  to  the  inconvenience  of  an 
ivening  sederunt, — ^the  truth  being,  that  three  of  the  counsel  had 
linner  engagements,  and  two  of  the  Glasgow  agents  required  to 
aeet  important  clients  in  the  evening. 

In  these  circumstances,  it  became  absolutely  necessary  to  hand 
he  matter  over  to  the  succeeding  Lord  Ordinary  on  the  BiUs.  But, 
n  order  that  the  discussion  might  not  be  lost,  it  was  arranged  that 
he  present  Lord  Ordinary  should  attend,  and  give  the  benefit  of 
lis  valaable  assistance  to  his  successor  on  the  following  day. 

The  scene  changes  to  a  different  street  and  a  difiSrent  dining- 
oom.  Agents,  counsel,  and  inspectors  as  before  (with  the  excep- 
ion  of  two  inspectors,  who  were  obliged  to  return  home  in  conse- 
iuence  of  an  irruption  of  Lish  paupers,  who  threatened  to  exhaust 
De  whole  funds  of  their  parishes,  and  whom  it  was  necessary  to 
Dok  after).  The  former  Lord  Ordinary,  in  terms  of  the  arrange- 
oent,  has  to  give  an  account  to  his  successor  of  the  preceding  dis- 
ussion ;  and  an  irreverent  poor-law  inspector,  while  this  is  being 
lone  in  a  difierent  room,  thus  sketches  it : — 

The  past  Lord  Ordinary/. — "  There  has  been  a  most  weary  discus- 
m  about  nothing  in  this  case.  I  see  that  Counsel  A.  and  B.  have 
;ot  notes,  extending  to  nine  pages  each ;  and  the  result  will  be,  that 
inless  they  are  shut  up,  the  discussion  will  continue  for  weeks, 
i^reliniinary  objections  without  end  were  taken ;  but  the  only  point 
•n  which  I  have  any  difficulty  is,  as  to  whether  the  supenicial 
Jf^a  of  the  reservoirs  is  to  be  divided  according  to  the  aliquot 
nroportions  of  the  feeders  of  the  canal,  or  whether  it  is  to  be  taken 
according  to  the  circumference  of  its  lineal  measurement.  All  the 
'est  of  the  points  raised  are  rubbish." 

The  scene  changes  to  the  dining-room ;  and  Mr  Counsel  C.  ^^  has 
he  honour  to  attend  on  behalf  of  a  particular  parish ;  and  in  the 
'Utset  of  this  important  argument,  he  thinks  it  right,  as  Lord  X. 
fas  not  present  at  the  former  discussion,  to  recapitulate,  as  shortly 
s  possible,  the  facts  of  the  case."  "  In  the  year  1647  a  charter 
^as  granted  by ^" 

Lord  X. — "  I  do  not  think  it  is  necessaiy  that  counsel  should  re- 
ume  the  very  able  and  ingenious  argument  stated  at  the  former 
liscussion.  We  have  caremlly  consioered  that  argument,  and  the 
'nly  point  on  which  we  desire  further  information  is,  Whether  the 
uperfidal  area,"  etc.,  etc.,  etc. 

And  then  the  counsel  all  fall  npon  the  superficial  area ;  and,  afler 
m  hour^s  wrangling  over  the  aining-room  table,  their  Lordships 
^dmit  that  it  is  a  pomt  of  difficulty,  and  take  it  to  avizandum  ;  and 
n  ten  minutes  or  ten  days  af^er  the  talk,  they  send  forth  an  inter- 
^utor  in  favour  of  the  assessor,  or  the  Canal  Company,  or  the 
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parishes,  withoat  any  reasons  for  the  judgment;  and,  accordingly, 
the  judgment  falls  jSat  and  still-bom,  and  is  heaid  of  no  more ! 

Is  this  battledore  and  shuttle-cock  a  proceeding  in  a  court  of  law ! 
Why  should  I  be  obliged  to  sit  for  nours  upon  Bayle's  DictioD- 
ary,  in  a  comer  of  that  dining-room,  listening  to  a  inrrangle  over 
a  dining-room  table?  Why  should  that  honourable  judge  not  be 
obliged  to  sit  in  open  court,  with  his  gown  and  wig  on,  while  I  am 
accommodated  in  my  proper  seat  with  comfortable  quarters  t  D*^ 
I  charge  my  client  one  tarthing  less  because  I  am  put  to  all  thl^ 
inconvenience  ?  and  do  you  think  that  the  public  are  benefited,  or 
the  great  purposes  of  law  and  justice  promoted,  by  allowing  jndges 
to  pronounce  decisions  in  this  style,  and  which,  unaccompanied  by 
the  grounds  of  judgment,  can  have  no  weight,  and  have  in  reaKty 
no  weight,  with  the  country  ? 

It  has  always  been  the  practice  to  allow  counsel  to  be  heard  be- 
fore the  Lord  Ordinaiy  on  the  Bills.  It  has  now  been  decided  that 
counsel  are  also  entitled  to  be  heard  upon  an  adjusted  case  before 
the  Senior  Lord  Ordinary  and  the  Ordinary  in  Exchequer  Caiis» 
In  these  circumstances,  why  should  not  the  cases  be  heard  in  ope& 
court,  so  that  they  may  be  reported,  and  the  judgments  be  pre- 
cedents for  all  time  I  and  why  should  th^re  be  diversities  of  jum* 
diction  in  the  matter  of  appeal  f  Suppose  the  Senior  Lord  Ordifr 
ary  is  the  Lord  Ordinary  on  the  Bills  at  the  same  time,  what  is  he 
to  do  t  Shall  he  attend  to  the  Canal  Company's  cases  or  tlte  In- 
land Revenue  cases  first  ?  Then  why  shoula  it  be  the  Senior  Lorf 
Ordinaiy  and  the  Lord  Ordinary  in  Exchequer  who  should  be 
selected  for  the  Inland  Revenue  cases  ?  What  is  the  use  of  a 
Lord  Ordinary  in  Exchequer?  WKy  fix  upon  particular jad^ 
and  parcel  out  the  business  of  the  country  to  particular  men  m 
this  way,  when  all  judges  are  equally  fitted  for  the  basinet*- 
K  the  Senior  Lord  Ordinary,  and  the  Lord  Ordinary  in  Exchequer 
Causes,  be  spending  their  vacation  at  Home,  is  there  any  gooti 
reason  why  the  business  of  the  country  should  wait  their  return! 
Could  not  the  jurisdiction  have  been  conferred  simply  upon  anr 
two  of  the  judges  of  the  Court  of  Session,  or  upon  that  over-work« 
and  over-buroened  man,  the  Lord  Ordinary  on  the  Bills,  who  s 
always  in  Edinburgh,  and  to  whom  the  appeal  is  given  in  mattei^ 
relating  to  railways  and  canals  ? 

We  call  upon  the  Dean  of  Faculty,  as  the  head  of  the  bar  in 
Scotland,  to  do  justice  to  himself  and  to  his  work, — ^to  bring  order 
out  of  this  chaos,  and  to  recoQ^ ile  these  discordant  jurisdictions 
There  has  not  been,  during  this  century,  a  more  important  statot^ 

Eassed  than  the  Valuation  Act ;  and  surely  it  is  one  entitled  to  tk 
enefit  of  a  Central  Court  of  Appeal,  sitting  with  all  the  fiimaaUtie? 
of  a  court  of  justice,  and  not  subjecting  parties  in  back-room-' 
and  dining-rooms  of  the  houses  of  Lords  Oroinaries  to  some  of  tb' 
miseries  of  the  Black  Hole  of  Calcutta.  The  decision?,  moreover, 
should  be  reported,  and  accompanied  with  reasons,  so  that  a  co-*^ 
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of  valoBlion  law  be  built  up  ;  and  an  end  should  be  put  to  the  con- 
stant change  in  the  judges,  which  leads  to  uncertainty  and  vacilla^ 
tion  in  the  law.  Then,  too,  the  judgment  of  the  sheriff  should  no 
longer  be  declared  final  in  reference  to  canals  and  railways.  Surely, 
when  an  appeal  from  sheriffs  is  allowed  in  any  matter  of  the  value 
of  tnrenty-five  pounds  and  one  shilling,  there  is  no  reason  why  it 
should  he  debarred  in  cases  which  involye  a  value  that  would  buy 
up  half  a  county.  We  have  due  respect  for  the  sheriffs  and  theu: 
substitutes,  but  we  do  not  recognise  absolute  wisdom  in  either; 
and  we^  desiderate  the  privilege  of  an  appeal  to  a  court  of  greater 
experieiiGe  and  greater  learning.  Whetner  it  should  be  to  a  Divi- 
sion of  the  Court  of  Session,  or  to  two  fixed  judges  of  that  Court,  is 
a  matter  utterly  inunaterial ;  but  that  something  is  necessary  in  the 
way  of  improvement,  no  man  who  has  had  to  carry  out  these  statutes 
into  practice  will  deny. 

In  the  meantime,  and  until  such  remedial  statute  is  passed,  we 
must  appeal  to  the  jud^  to  give  effect  to  the  jM-evailing  opinion 
among  me  profession.  They  have  it  in  their  power  to  do  two  things  : 
first,  to  sit  m  open  court ;  and  in  the  second  place,  to  deliver  their 
opinions.  Let  them  also  publish  the  days  of  hearing,  that  the  re- 
porters may  be  present.  Had  we  known  of  tiie  discussion  before 
Lords  Benholme  and  ArdmiUan,  our  reporter  would  have  attended 
a  debate  in  which  OEoe  important  matter  seems  to  have  been  deter- 
fiuned,  and  in  regard  to  which  a  rep(»t  by  a  professional  man  should 
Itepreserved. 

the  point  raised  was,  Whether  woodlands,  from  which  no  return 
is  derived,  ought  to  be  valued  ?  and  the  question  turned  upon  the 
cooBtmction  to  be  put  upon  the  6th  and  42d  sections  of  the  Valua- 
tion Act,  which  are  in  the  following  terms : — 

^^  §  6.  In  estimating  the  yearly  value  of  lands  and  heritages  under 
this  Act,  the  same  shsuU  be  taken  to  be  the  rent  at  which  one  year 
with  another  such  lands  and  heritages  might,  in  their  actual  state, 
be  reasonably  expected  to  let  from  year  to  year ;  and  where  such 
lands  and  heritages  consist  of  woods,  copse,  or  underwood,  the  yearly 
ralue  of  the  same  shall  be  taken  to  be  the  rent  at  which  such  lancU 
and  heritages  might,  in  their  natural  state,  be  reasonably  expected 
to  let,  from  year  to  year,  as  pasture  or  grazing  lands." 

§  42  (which  is  the  interpretation  clause),  runs  thus :  "  The  expres- 
sion, lands  and  heritages,  shall  extend  to  and  include  woods,  copse, 
and  underwood,  from  which  revenue  is  actually  derivedr 

Now,  reconcile  those  two  sections  if  you  can. 

Mr  Dunlop,  as  M.P.,  has  more ''than  once  sought  to  repeal  the 
limiting  woros  of  the  42d  section,  and  so  render  wood  liable,  accord- 
ing to  its  real  value,  not  in  the  year  merely  in  which  revenue  is 
derived,  but  every  year ;  and  he  was  defeated  in  this  by  the  landed 
interest  in  the  House  of  Commons.  He  has  now,  however,  attained 
His  purpose  by  sl  judgment  against  himself  as  proprietor  of  Corsock. 

VOL.  n. — NO.  XXIII.  NOVEMBBE  1858.  XXX 
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Mr  Dunlop,  as  proprietor  of  Corsock,  contended,  jmtf  that  when 
woods  are  valaed,  they  must  only  be  valued  as  pasture  or  graziDg 
lands.  But  aecondly^  they  can  only  be  valued  as  such  in  the  year 
when  they  yield  revenue^  whether  that  be  by  cutting  the  wood  or  by 
letting  the  ground  out  as  grazing. 

The  commissioners  so  determined ;  but  the  jud^  have  rerersed 
their  decision,  and  have  held  that  woods  must  oe  valued  e?etT 

irear.  We  rejoice  at  this  decision,  because  a  plainer  piece  of  dass 
^islation  was  never  perpetrated  than  by  the  landed  proprietors  in 
the  Legislature,  in  endeavouring  to  exempt  woods  firom  assessment. 
and  then  in  attempting  to  get  them  assessed  simply  as  natural  gnl^ 
ings.  The  judges  have  held  that  woods  must  be  valued  every  wotj 
wKether  iJiey  return  revenue  or  not.  Gratified  at  the  result  oi  tiiis 
decision,  we  are  not  too  curious  to  inquire  as  to  the  reasons  of  it; 
yet  it  would  have  been  highly  satisfactory  if  one's  judgment  conlii 
be  convinced  as  thoroughly  as  one's  sense  of  justice  is  satisfied. 
Lord  Benholme  alone  appears  to  have  expressed  an  opinion.  We 
have  no  doubt  that,  as  usual,  he  spoke  good  sense ;  but  if  so,  the 
report  we  have  of  what  he  said,  does  not  oo  him  justice.  There  most 
assuredly  have  been  more  satisfactory  reasons  for  the  judgment ;  aal 
our  regret  at  not  being  able  to  report  them,  induces  us,  in  dosiif 
this  article,  simply  to  say,  that  we  hope  we  have  heard  for  the  l«t 
time  of  debates  ^^  m  chambers,"  t.e.,  the  aforesaid  dining-rooms;  wk 
also  of  the  weary,  dreary  clause  of  recent  statutes, — ^^  And  the  sskI 
deliverance  shall  be  final  and  conclusive  for  evermore !  and  shall  not 
be  subject  to  review  by  reduction,  suspension,  cassation,  declaratofi 
furthcoming,  or  in  any  other  mode  or  way  whatsoever,  and  shall  doI 
be  attacked  or  assailed  otherwise  than  by  grumbling  discontent, 
irritation,  blasphemy,  and  profane  swearing,  which  are  nereby  freely 
allowed." 


COSTS  IN  PROSECUTIONS  FOR  PENALTIES. 

We  have  more  than  once  urged  on  public  attention  the  necessity 
of  a  rigid  control  over  local  magistracy  and  police  jurisdictions. 
Several  recent  cases  have  illustratea  how  apt  man,  ^^  dressed  in  a  little 
brief  authority,"  is  to  commit  acts  which  are  said  to  cause  superior 
beings  to  mourn  in  sympathy  with  the  oppressed.  As  weU  remarkeJ 
by  Lord  Ivory,  in  a  recent  case,  "  It  would  be  well  if  in  police,  not 
less  than  in  higher  judicatures,  magistrates  would  seriously  ponder, 
and  carry  with  them  to  the  judgment-seat,  that  golden  maxim  of  oar 
late  venerable  and  excellent  Lord  Justice-Clerk  (Boyle),  that  ^tk^ 
w  no  sfiort-hand  way  of  administering  criminal  justice.^  Not  that 
every  little  flaw  or  informality  is  to  be  scanned  with  a  hypercritical 
nicety,  or  that  possibly,  in  the  multitude  of  police  offences,  it  mar  not 
even  be  necessary  for  the  protection  of  society  and  good  order  that 
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there  shall  be  comparatively  a  greater  rapidity  of  procedure  and 
rooghness  of  machineiy ;  but  at  least,  in  the  straining  after  a  more 
than  ordinaiy  measure  either  of  despatch  or  repression,  the  principles 
of  mbstanticu  justice  ought  never  to  be  lost  sight  of.  Nor  should  any 
lazity  or  irregularity  of  practice  receive  countenance,  the  operation 
or  tendency  of  which  is  to  deprive  the  helpless  accused  of  a  single 
security  which  is  essential  towards  the  ends  of  a  fair  triair — ^27th 
Feb.  1858,  Gray. 

If  the  process  of  review  and  correction  is  to  exercise  a  beneficial 
uid  constant  control  on  local  tribunals,  there  must  be  cheap  and 
expeditious  access  to  the  Court  of  appeal.  At  present,  there  appears 
m  well  understood  table  of  court  fees  in  suspensions  in  the  Justiciary 
Courts,  the  amount  of  which  prevents  any  but  those  who  have  ample 
neans  from  seeking  redress  from  injustice. 

It  is  worthy  of  consideration  whether  the  exaction  of  any  official 
ees  in  the  Court  of  the  Justices  or  Justiciary  Court  is  legal,  in  the 
ice  of  the  Act  9  Geo.  IV.,  c.  29,  sec.  23  (1828),  which  enacts,  « that 

0  fees  or  expenses  of  any  description  shall  be  exigible  by  the  clerks 
r  other  officers  of  a  criminal  court  from  any  person  on  whom  a 
nminal  libel  shall  have  been  served,  unless  the  same  shall  form  part 
f  the  sentence  of  the  Court."  Every  conviction  which  is  subject  to 
«view  of  the  Court  of  Justiciary  must  of  necessity  be  criminal  in  its 
^^^ore,  and  the  information  or  complaint  must  be  ^^  a  criminal  libeir 

Another  dissuasive  against  seeking  for  a  correction  of  the  iniquities 
'^police  convictions,  maybe  found m  the  recently  adopted  practice 
f  the  Court,  that,  whilst  quashing  sentences  as  grossly  informal, 
16  officials,  or  private  parties,  who  detained  and  derended  to  the  last 
lese  iUegal  convictions,  are  liberated  from  all  liabiUty  for  the  neces- 
uy  consequences.  The  party|found  in  the  right  is  made  to  bear  his 
hole  expenses  in  establishing  his  right.  It  is  now  almost  a  general 
^e  in  the  Civil  Court  to  award  expenses  against  the  party  who  is 
Qsaccessful  in  the  end,  though  supported  by  the  juagment  of  a 
leriff  and  his  substitute.  There  exists  no  reason  why  a  similar  rule 
buld  not  prevail  in  the  Criminal  Court ;  the  more  especially  that, 

1  some  of  these  cases,  the  prosecutor  is  a  public  informer,  whose 
'>ject  is  pecuniary  gain ;  and  in  others,  some  official,  over-desirous 
>  establish  his  character  for  energy  in  discharge  of  what  he  supposes 
)  be  duty. 

In  many  of  the  cases  on  record,  the  party  complaining  to  the 
Qpreme  uriminal  Court  has  already  borne  the  punisnment  unjustly 
Qposed ;  and  therefore  it  would  have  been  better  for  him  to  have 
ibmitted  to  injustice  without  complaint,  than  to  pay  in  addition  the 
^nses  of  quashing  a  conviction,  uie  penalty  of  wnich  he  has  already 
iffeFed.  He  has,  doubtless,  vindicated  public  justice,  exposed  the 
equities  of  the  system,  and  settled  a  point  in  criminal  procedure 
^r  the  benefit  of  the  friture.  All  this,  however,  he  has  purchased 
'th  his  own  proper  means.  Such  a  rule  of  judgment  is  encourag- 
'g  to  rashness  of  procedure  in  the  local  magistracy,  and  discourag- 
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ing  to  parties  seeking  protection  firom  oppression.  To  showthst 
these  remarks  are  not  without  foundation,  the  following  recent  cases 
are  cited  from  one  volume  of  Irvine's  Reports : — 

In  a  suspension  from  a  conviction  of  justices,  who  had  absurdlj 
sentenced  a  man  ^^  to  imprisonment  for  a  period  not  exceedimg  tim 
morUha"  the  conviction  was  unanimously  set  aside,  the  Lord  Justice- 
Clerk  designating  ^*  the  sentence  as  unquestionably  absurd;"  jet  the 
poor  man  was  allowed  his  costs  only  by  a  majority  of  three  judges 
to  two. — 3d  Dec.  1856,  Grant,  2  Irvine,  277. 

A  conviction  against  an  apprentice  by  justices  was  unanimoutl^ 
set  aside ;  Lord  Cowan  observing,  that  ^^  it  would  be  dangerous  to 
hold  that  this  conviction  can  be  sustained,  when  it  does  not  set  forth 
the  charge  against  this  individual."  Nevertheless,  the  successfol 
party  was  refused  his  expenses ;  though  on  the  same  day  a  suspeo- 
sion  of  another  conviction  of  the  same  kind  was  refrised,  with  ex- 
penses against  the  complainer. — 24th  Nov.  1856,  MfLunes,  2  Irvioe, 
548. 

A  police  conviction  was  set  aside,  because  ^'  that  ddiay  ought  to 
have  Deen  granted,  and  that  it  was  a  miscarriage  of  justice  not  to 

Sant  it  /*  but  no  expenses  were  given  to  the  successful  parties. — 21s 
ec.  1857,  O'Brien  and  Others,  2  Irvine,  603. 
A  conviction  under  the  Day  Poaching  Act  was  unaninwusly  set 
aside,  because  the  accused  person  was  cited  to  a  day  different  thu 
the  day  of  the  conviction ;  and,  as  observed  by  Lord  Ardmilbo* 
^^  there  is  here  7io  service  at  all,  and  so  the  suspender  was  ndsUd^ 
Nevertheless,  he  was  also  refused  his  expenses. — 4th  March  1857, 
Waddell,  2  Irvine,  611. 

It  is  to  be  hoped  that  the  Court  will  return  to  their  former  ptso 
tice,  of  awarding  costs  in  every  case  of  quashing  erroneous  ana  uih 
just  convictions.  Where  there  are  grounds  for  refusing  expenses 
we  would  incline  to  hold  there  existed  no  sufficient  reasons  of  sus- 
pension. The  rule  of  judgment  ought  ever  to  be  that  indignantlr 
announced  by  Lord  Axdmillan  in  the  case  of  Gray,  before  cited  :— 
'^  I  do  not  affect  to  disguise  that  on  such  a  proceeding  I  look  vitb 
astonishment  and  indignation ;  and  I  think  we  should  do  what  vt 
can  to  prevent  the  recurrence  of  such  a  case,  bv  quashing,  as  cor 
trary  to  law  and  justice,  the  conviction  now  brought  under  sus- 
pension.'* 

The  subject,  however,  on  which  wo  more  especially  at  present 
direct  public  attention,  is  the  unlimited  power  assumed  by  magis- 
trates, acting  under  local  statutes,  to  award  expenses  in  addition  ti> 
the  penalty.  Acts  of  Parliament  give  authority  for  certain  limiti^i 
penalties.  In  some  statutes,  the  penalty  has  a  maximum,  ^^not  es- 
ceeding"  a  certain  sum  named;  in  other  Acts  there  is  boA  a 
maximum  and  minimum^  "  not  more  or  less"  than  certain  specified 
sums.  In  a  third  series,  there  is  only  one  sum  mentioned,  and  i'^ 
which  case,  contrary  to  the  previous  understanding  and  practici 
that  the  sum  stated  was  the  maximumy  the  Court  have  recentlv  hel  i 
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lat  the  magistrate  has  no  power  of  mitigation. — 3d  June  1854, 
^liatman,  1  Irvine,  483. 

Under  some  Game  statutes,  where  the  penalty  is  L.5,  with  three 
lonths'  imprisonment,  for  every  bird  illegally  caught^  the  accmnu- 
led  sums  of  money  and  terms  of  impnsomuent  may  swell  up  to 
lousands  of  pounds  and  a  lifetime  of  incarceration,  in  the  case  of 
riiatman,  cited  above,  had  the  prosecutor  not  restricted  his  com- 
laint  (which  he  was  nowise  bound  to  do),  the  conviction  of  the 
Lstices  would  have  been  for  L.220  of  penalties,  or  seven  years  and 
»ur  months  of  imprisonment,  failing  payment  in  ten  days,  all  for  one 
ct  of  having  in  possession  forty-four  birds  in  close  time. 

Whilst  in  every  statute,  in  some  such  mode,  the  power  of  the 
i&gistrate  is  restricted  as  to  the  exaction  of  penalties,  the  award  of 
spenses  is  left  very  indefinite,  and  much  without  control.  The 
nraseolocy  of  various  statutes  is  very  difierent  in  this  respect,  though 
erhaps  l£e  same  power  may  be  meant  in  them  alL  Where  there 
xists  no  provision  for  costs,  it  is  clear  that  none  can  be  awarded, 
nd  that  the  penalty  must  be  held  to  cover  all  such. — 1775  Wilson, 
lor.  16,433  ;  1775,  Macadam,  Mor.  8,676.  In  England,  justices 
fe  now  regulated  by  the  Act  18  Geo.  11.,  c.  19,  in  their  awards  of 
xpeDses  under  statutes  which  have  no  special  provision  on  that  head. 
>y  this  statute,  where  the  penalty  exceeds  L«5,  the  costs  are  to  be 
Wucted  therefrom,  and  never  to  exceed  one-fifth  of  the  penalty. 
^OTe  the  above  cited  Act,  justices  in  England  had  no  power  to 
^'ard  costs  unless  authorised  by  the  special  statute. 

The  following  may  be  given  as  examples  of  this  variance  in  the 
^tory  provision  as  to  costs : — 

The  Bread  Act,  6  and  7  WiUiam  IV.,  c.  37  (1836),  sec.  17, 
uthorises  the  levy  of  the  penalties  awarded,  "  together  with  the 
oste  attending  the  information  and  conviction*^' 

By  the  Cod  Mines  Act,  5  and  6  Vict.,  c.  99  (1842),  sec.  17,  the 
^nalties  are  authorised  to  be  recovered  from  effects,  ^^  with  the  costs 
"|*«  charges  attending  the  recovery  Hiereof^'  thus  appearing  to  omit 
*^  costs  of  "  information  and  conviction."  But  the  very  next  seo- 
^00  (18th)  adopts  another  phrase,  authorising  imprisonment  for 
^alties,  '<  togetker  with  costs ;"  and  the  imprisonment  to  terminate 

^n  payment  of  the  amount  of  pjenaltv  and  costs,''  On  an  appeal 
P  Quarter  Sessions,  the  21st  section  of  the  Act  orders  caution  to  be 
oimd,  <<to  abide  the  judmnent  of  the  Court  thereupon,  and  to  pay 
^^'^  ^su  as  shall  be  by  me  Court  awarded." 

In  the  Emb^zlement  Act,  17  Geo.  III.,  c.  56,  the  penalties  are 

^^  ^recoverable  from  the  effects  of  the  offender,  rendering  the  sur- 

'^  ^3  "  ofter  charges  of  Hie  distress  and  sale  deducted" 

.  %  the  Factory  Act,  7  Vict.,  c.  15,  sec.  45,  justices  are  author- 

(t  to  award  penalties,  ^^  and  also  the  reasonable  costs  and  charges 

I  f^h  conviction^  distress^  and  sale" 

^  A  he  Trout  Fishing  Act,  8  and  9  Vict.,  c.  26,  authorises  penalties, 

^^d  the  expenses  attending  the  conviction" 
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The  Day  (Game)  Trespass  Act,  2  and  3  William  IV^  c  68 
(Duke  of  Buccleudi's  Act),  provides  for  one  kind  of  offioice  a 
penally  not  exceeding  L.2,  ^^  together  with  the  costs  of  eonmetwnr 
and  the  same  section  ^e  1st)  imposes  for  another  aggravated  ofience 
an  increased  penalty,  not  exceeding  L.5,  ^'  together  with  the  expem 
of  process  ;"  and  a  third  penalty  is  provided  by  the  following  secdoo, 
^'  together  with  the  expense  of  process ^  In  the  English  statute,  df 
which  the  Scotch  Act  is  nearly  an  exact  transcript,  the  corresponding 
words  are,  ^'  costs  of  convictum.^^  By  the  6th  and  10th  sections  of  the 
same  Act  there  are  other  penalties  provided  for  a  separate  ofibice, 
without  any  mention  of  costs  in  addition  ;  and  in  the  general  clau^ 
for  recovery  of  penalties  (section  8th)  the  words  are,  "  togetJier  tci^l 
expenses^*  and  the  form  of  conviction  has  the  words,  '^ expensa oi 
process*^ 

The  General  Turnpike  Act,  1  and  2  William  IV.,  c.  43  (1831). 
has  the  general  word  ^  expenses"  added  to  the  various  penalties 
provided  for  the  numerous  offences  under  that  Act. 

In  the  Publicans  Acts,  9  Geo.  lY.,  c.  58,  and  16  and  17  Vict,  c  67, 
the  penalties  are  accompanied  with  the  words,  ^^  expenses  ofcomc- 
turn  to  be  ascertained  upon  conviction!^  There  is  appended  a  taUe 
of  fees  to  be  exacted,  ^^  and  no  others  to  he  payable  to  the  clerks  tmd^ 
this  Act."  The  first  item  in  this  table,  of  ^'  complainty  2s,"  dearlr 
implies  that  the  clerk  is  to  give  out  the  complaint  in  the  same  Boan- 
ner  as  is  done  in  Small  Debt  Courts,  and  so  precludes  the  chamot 
agency  ^^  drawing  the  complaint"  which  it  is  understood  has  been 
allowed  in  some  courts  of  Justices. 

The  Salmon  Fishing  statutes,  9  Geo.  IV.,  c.  39,  sec.  9,  autho^ 
ises  recovery  of  the  vanous  penalties  "  and  expenses  decerned  for  J' 

In  the  Begistration  Act,  17  and  18  Vict.,  c.  80,  the  prosecutiom 
can  only  be  at  the  instance  of  the  fiscal,  and  a  genend  provisioa 
is  made  for  "  expenses"  These  expenses,  when  not  recov^ed  trm 
the  party,  are  payable  by  Exchequer,  under  a  Treasury  minute. 

Other  references  might  be  made  to  statutes,  but  the  preceding  sR 
those  most  in  observance  in  Scotland,  and  are  sufficient  to  show  hov 
varied  is  the  phraseology  as  to  awarding  costs  in  public  statutes. 

When  the  prosecutions  may  be  at  the  instance  of  any  person  wfe 
prosecutes  for  the  same,  it  would  appear  that  the  information  t? 
the  magistrate  may  be  oral,  and,  in  some  instances,  the  infi>rmatioo 
must  be  on  oath ;  and  thereon  the  clerk  should  issue  the  warrant  on 
payment  of  his  fee,  as  regulated  by  the  table  in  the  statute,  or  bj  tbe 
general  table  of  clerk's  fees,  as  nxed  by  statute  or  custom.  Unfor- 
tunately, in  Scotland  there  is  no  general  table  of  clerk's  fees  in  tb^ 
Court  of  the  Justices ;  and  accormngly  there  is  a  very  great  diversitj 
of  exaction  throughout  the  different  counties  of  Scotland.  Aor 
additional  expenses  the  private  prosecutor  may  incur,  by  taking  the 
benefit  of  legal  agency,  shoula  be  defi:ayed  by  himself,  with  the 
prospect  of  reimbursement  fi"om  the  penalty,  or  share  thereofj  pav* 
able   to  him.     There  is  no  authority  for  the  common  practice  oi 
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dlowing  law  agency  in  game  and  other  prosecutions  under  public 
ftatates,  and  taxing  their  accounts  on  the  highest  scale,  as  applicable 

0  criminal  prosecutions.  Such  professional  charges  are  never  allowed 
n  English  practice.    The  Court  of  Justiciary  held,  in  dealing  with 

1  conviction  under  4  Geo.  IV.,  c.  34  (master  and^  servant),  "  that 
omplaints  under  this  and  similar  statutes  have  been  repeatedly  de- 
ided  not  to  be  regular  legal  instruments." — 20th  May  1889,  Ger- 
ond,  2  Swinton,  390.  In  a  case  (M'Kenzie,  11th  June  1838,  2 
Jwinton,  152)  under  the  Embezzlement  Act,  it  was  observed  by 
iord  Meadowbank,  ^^  A  verbal  complaint  would  have  been  sum- 
ient;  and  I  can  only  suppose  that  the  justices  took  it  down  in  writing, 
lecaose  the  oath  afterwards  taken  must  refer  to  it." 

When  the  prosecution  is  at  the  instance  of  the  fiscal,  as  in  pro- 
xnitions  under  the  Begistration  Act,  there  does  not  appear  authority 
)r  allowing  him  to  charge  law  expenses  acainst  the  party  convicted. 
s  a  public  officer,  he  ought  to  oe  paij^l^  Exchequer,  or  by  the 
)anty,  as  he  is  in  other  criminal  cases.     Where  a  nominal  mie  of 
few  shillings  appears  sufficient  in  the  case  of  mere  forgetfulness  in 
poor  man  to  register  the  birth  of  a  child  within  a  certain  brief 
)ace,  it  is  painftil  to  add  one  or  two  pounds  of  law  expenses.     Such 
Pocedure  is  apt  to  defeat  the  important  obiect  of  the  Act,  by  ren* 
^ng  it  highly  unpopular,      it  was  well  observed  by  the  late 
^ce-Clerk  (Hope),  m  a  case  where  an  award  of  expenses  was 
^e  to  a  fiscal,  in  addition  to  a  small  fine  for  the  offence  of  breach 
Ttbe  peace, — ^^  There  is  no  necessity  in  criminal  cases  for  awarding 
^penses  against  the  criminal.    The  expenses  may  have  nothing  to 
>  with  the  nature  or  magnitude  of  the  ofienoe.    They  may  be  great 
foportionally,  from  the  number  of  witnesses  to  be  examined,  the 
istance  they  come  from,  the  necessity  of  adjournments,  and  many 
^er  causes."     The  conviction  was  therefere  quashed^  although  the 
^tate  authorised  the  award  of  expenses ;  and  these,  together  with 
le  fine,  were  CTeatly  less  than  what  might  have  been  awarded  solely 
sfine.— 15th  July  1843,  Gilchrist,  1  Broun,  570. 
In  order  to  estaolish  the  evil  which  has  resulted  from  leaving  to 
iistices  the  unrestrained  power  of  awarding  costs  to  cover  the  em- 
ployment of  legal  agency  m  preparing  the  complaint,  and  conducting 
prosecutions  under  public  statutes,  the  followingcases  are  cited  firom 
be  Report  of  Appeals  under  one  statute,  the  Day  Game  Trespass 
let  (2  and  3  WiUiam  IV.,  c.  68),  by  which  the  penalty  is  linuted 
t>  40s.,  "  toith  the  costs  of  conviction^^  which  appears  to  exclude  the 
osts  of  previous  procedure. 

In  the  case,  24th  November  1845,  Kussel,  2  Broun,  572,  the  con- 
iction  was  for  L.l  of  penalty,  and  L.l,  17s.  of  costs. 
In  22d  July  1848,  Smith,  Arkley,  613,  the  penalty  awarded 
^as  IQs,,  while  the  expenses  were  L.3,  15s.  2d.,  bemg  L.l,  15s.  2d. 
>eyond  the  maximum  penalty. 

^  In  Ist  June  1844,  Kussel,  2  Broun,  211,  the  jpenalty  decerned 
or  was  the  maximum  of  L.2,  with  L.3,  128.  6d.  or  costs. 
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In  13th  July  1846^  Hume,  Arkley,  88,  the  fine  was  L.I,  ^ith 
L.3  of  expenses,  payable  to  the  fiscal,  who  was  the  prosecutor. 

A  case  under  tne  same  Act  has  been  mentioned,  where,  from  the 
necessity  of  obtaining  letters  of  supplement  from  the  Court  of  Jus^ 
ticiary,  the  expenses  awarded  were  nearly  L.10,  in  addition  to  tht 
penalty. 

Fortunately,  these  startling  facts  have  at  length  attracted  tk 
notice  of  the  Supreme  Criminal  Court.  In  the  case,  22d  March 
1858,  Porter  (Jurist),  a  conviction  under  the  Day  Trespass  Act  w» 
sustained ;  but  the  late  Lord  Justice-Clerk  (Hope),  who  was  evs 
ready  to  detect  and  censure  oppression,  and  vindicate  the  oppies^ 
remarked, — ^^  The  fine  is  2s.  6d.,  and  the  expenses  awarded  L.d» 
148.  lOd.  I  have  often  observed  that  the  exp^ises  of  these  smaB 
prosecutions  are  excessive.  It  seems  proper  to  make  some  in- 
quiry as  to  the  table  of  fees  according  to  which  the  expenses  harp 
been  charged."  Accordingly,  the  Court,  "  found  that  no  suffi- 
cient ^XNUids  have  been  stated  for  suspending  the  sentence  com- 
plaint of,  and  therefore  repelled  the  reasons  of  suspension ;  kt, 
oefore  refusing  the  bill  of  suspension,  ordain  the  Justice  of  Pea» 
clerk  to  report  whether  there  is  any,  and  what,  table  of  fees  for  th 
expense  of  proceedings  in  the  Justice  of  Peace  Court,  and  to  transmit 
such  table ;  and  alao  to  report  how  and  in  what  manner  the  expeosa- 
in  this  case  were  taxed,  and  to  transmit  the  account  thereof,  alooj; 
with  said  table,  to  the  Clerk  of  Court." 

It  is  trusted  that  thia  inquiiy,  so  judiciously  ordered,  will  resnkifi 
a  dear  settlement  of  the  question  as  to  what  f<Mrms  the  proper  sub- 
ject of  costs  of  prosecution  for  penalties,  or  conviction  under  penii 
statutes,  and  the  relative  power  of  justices  to  award  sums  in  nantf 
of  costs  or  expenses.  It  is  obvious  that  there  ought  to  be  one  clear 
and  uniform  practice  throughout  Scotland  under  the  same  statute. 
It  is  in  vain  that  the  Legislature  has  cautiously  meted  oat  the 
penalty  as  adequate  to  the  ofience,  and  restricted  the  power  of  the 

Justices  in  awarding  the  relative  penalty,  if  at  the  same  time  thff 
lave  conferred  on  the  justices  an  arbitrary  power  to  double,  j^ 
quadruple,  the  penalty,  under  the  vague  name  of  expenses,  restndiK' 
by  no  table  or  regukJion  but  the  caprice  of  some  rural  justice,  flt 
rather  of  the  Clerk  of  Court,  g^iendly  some  practising  attonu?- 
It  has  been  held  in  England  that  the  justices  must  themselrt!^ 
ascertain  and  fix  the  amount  of  costs,  and  cannot  delegate  that  dair 
to  another,  or  the  conviction  would  be  vitiated. — See  Bum's  Jus- 
tice (Cutty's  Edition,  voce  Conviction,  and  cases  therein  cited). 

We  observe  that  a  Boyal  Commission  has  recently  been  issned  to 
inquire  into  the  costs  of  prosecutions  generally,  and  also  into  tbetsa 
payable  to  clerks  of  the  peace,  and  clerks  to  justices,  and  allowances 
to  constables.  As  is  usual  in  such  proceedings,  the  benefit  of  th^ 
inquiry  is  confined  to  England. 
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WHAT  IS  A  CONTRIBUTORY  ? 

'his  is  a  branch  of  the  interminable  litigation  which  is  rising  out 

P  the  ruins  of  the  Western  Bank.     Are  there  any  circumstances  in 

hich  a  shareholder  is  not  bound  to  pay  the  calls  made  by  the 

juidators  of  an  insolvent  joint  stock  company  t     The  question  will 

:  once  bring  under  judicial  consideration  the  whole  of  the  im- 

)rtant  legislation  of  the  last  two  years  in  regard  to  these  associa- 
ons. 

The  statutes  forming  the  new  law  on  this  subject  are  the  19  and 
OVict.,  c.  47  (1856),  20  and  21  Vict,  c.  14  (1857),  21  and  22 
ict^  c.  60  (185«),  and,  as  regards  banks,  20  and  21  Vict.,  c.  49 
^57).  The  object  of  these  measures  was,  to  remedy  the  evils 
hich  had  arisen  from  the  vast  joint  stock  corporations  of  the  present 
»y  being  treated  according  to  the  old  law  of  partnership,  like  asso- 
ations  of  one  or  two  individuals.  The  principle  of  tlie  Joint  Stock 
ompanies  Acts  is,  that  the  credit  of  a  company  should  be  judged 
in  the  same  way  as  the  credit  of  an  individual,  the  right  of  sumg 
dividual  shareholdei-s  should  be  abolished,  and  that  contributions 
*ould  be  enforced  by  proceedings  taken  against  the  concern.  The 
d  rule  remains,  that  each  partner  is  liable  for  the  whole  debts  of 
^  company ;  but  the  concern  is  now  treated  as  an  individual  in  a 
3te  of  insolvency,  the  sole  difference  being,  that  the  name  of  'Miqui- 
'^r  ^  gJv^n  to  the  person  entrusted  with  the  duties  of  trustee. 

»»hen  the  winding  up  is  voluntary,  the  duties  of  the  liquidators 
e  enumerated  in  sec.  104  of  19  and  20  Vict.,  c.  47,  extended  by 
hsequent  Acts.  In  particular,  they  "  may,  at  any  time  after  the 
^*ng  of  the  resolution  for  winding  up  the  company,  and  before 
6y  have  ascertained  the  sufficiency  of  the  assets  of  the  company, 

the  debts  in  respect  of  which  the  several  classes  of  contributories 
^  hable,  call  on  all  or  any  of  the  contributories,  to  Hie  extent  of 
ft^  liability ^  to  pay  all  or  any  sums  they  deem  necessary  to  satisfy 
'6  debts  of  the  company,  and  they  may,  in  making  a  call,  take 
j^o  consideration  the  probability  that  some  of  the  contributories  on 
"Om  the  same  is  made  may  partly  or  wholly  fail  to  pay  their  re- 
«ctive  iwtions  of  the  same."— 19  and  20  Vict.,  c.  47,  sec.  104. 
J  nxmg  the  amount  payable  by  any  contributory,  he  shall  be 
'oited  with  the  amount  of  all  debts  due  from  him  to  the  company, 
eluding  the  amount  of  the  call,  and  shall  be  credited  with  all 
J'^^s  due  to  him  from  the  company  on  any  independent  contract 

pealing  between  him  and  the  company,  and  the  balance,  afiter 
^Aingsuch  debit  and  credit  as  aforesaid,  shall  be  deemed  to  be  the 
'J^ue.-.20  and  22  Vict.,  c.  60,  sec.  17. 

y  sec.  19  of  the  20  and  21  Vict.,  c.  14,  where  a  company  is  in 

^^  of  being  wound  up  voluntarily,  and  proceedings  are  taken 

the  purpose  of  having  the  same  wound  up  by  the  Court,  the 

"^-  ".—wo.  XXm.  NOVRMBF.R  1858.  1   Y  T 
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Court  may  adopt  the  former  proceedings,  and  direct  that  theTolon- 
tary  winding  up  should  contmue.  Where  this  has  been  doDe,  or 
where  an  order  has  been  made  for  ¥rinding  up  a  company  compQi- 
sorilj}  the  mode  of  recovering  calls  is  as  follows : — ^  It  shiul  be  com- 
petent to  the  Court  in  Scotland  during  session,  and  to  the  Lord 
Ordinary  on  the  Bills  during  vacation,  on  production  by  the  liqui- 
dators of  a  list  certified  by  them  of  the  names  of  the  contribatoriefl 
liable  in  payment  of  any  calls  which  they  may  wish  to  enforce,  and 
of  the  amount  due  by  each  contributory  respectively  of  the  d&te 
when  the  same  became  due,  to  pronounce  forthwith  a  decree  agains: 
such  contributories  for  payment  of  the  sums  so  certified  to  be  (1d« 
by  each  of  them  respectively,  with  interest  from  the  said  date  tiB 
payment,  at  the  rate  of  L.5  per  cent,  per  annum,  in  the  same  waj 
and  to  the  same  effect  as  if  they  had  severally  consented  to  registn> 
tion  for  execution,  on  a  charge  of  six  days,  of  a  legal  obligation  to 
pay  such  calls  and  interest ;  and  such  decree  may  be  extracted  im- 
mediately,  and  no  suspension  thereof  shall  be  competent  except 
on  caution  or  consignation,  unless  with  special  leave  of  the  Cooif 
or  Lord  Ordinary." — 21  and  22  Vict.,  c.  60,  sec.  6.  Suspensions 
therefore  the  form  in  which  any  question  with  respect  to  the  liabilitf 
of  a  shareholder  ought  to  be  tried ;  but  another  remedy  is  opei 
under  sec.  25  of  the  Act  of  1856.  ^^  J£  the  name  of  any  person  & 
without  sufficient  cause,  entered  or  omitted  to  be  entered  in  th 
register  of  shareholders  of  any  company,  such  person  may,  by  sai»' 
mary  petition  to  the  Court  of  Session,  apply  to  such  Court  for  as 
order  that  the  register  may  be  rectified." 

Such,  generally,  is  the  nature  of  the  machinery  provided  for  a* 
forcing  contribution.  The  next  thing  to  be  consiaered  is,  agaiotf 
whom  may  the  above  powers  be  exercised  ? 

A  contributory  is  defined  to  mean  (sec.  65,  Act  1856),  an  exis^ 
ing  or  former  shareholder,  upon  whom  calls  are  authorised  to  ht 
made  ;  and  the  term  shareholder  is,  by  sec.  19,  restricted  to  persotf 
actually  on  the  list  of  shareholders, — it  being  declared  that  "^o* 
notice  of  any  trust,  express  or  implied  or  constructive,  shall  bf 
entered  on  the  register,  or  receivable  by  the  company,"  etc. ;  but  iHi 
by  the  15th  sec.  of  the  20  and  21  Vict.,  c.  49,  does  not  apply  toasf 
banking  company.  Further,  every  person  who,  within  three  years 
prior  to  the  commencement  of  the  winding  up,  has  ceased  to  be  a  j 
shareholder,  is  for  the  purpose  of  contribution  deemed  to  be  s°  ; 
^^  existing^'  shareholder,  naving  in  all  respects  the  same  rights  id<)  - 
being  suDJect  to  the  same  liabilities  as  if  he  had  not  ceased  to  be  a 
shareholder,  with  this  exception,  that  he  is  not  liable  in  any  debt  of 
the  companj'  contracted  alter  the  time  when  he  ceased  to  be  con- 
nected with  the  company.  In  the  case  of  banking  compani^ 
registration  under  20  and  21  Vict.,  c.  49,  does  not  affect  obligations 
incurred  previous  to  registration.  "  Every  person  who,  at  or  |)n> 
viously  to  the  date  of  the  registration  under  this  Act  of  any  banking 
company  hereby  authorised  or  required  to  be  registered,  may  have 
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leld  shares  in  such  company,  shall,  in  the  event  of  the  same  beinti^ 
vound  np  by  the  Court  or  voluntarily,  be  liable  to  contribute  to  the 
tssets  of  the  company  the  same  amount  that  be  would,  if  this  Act 
lad  not  been  passed,  have  been  liable  to  pay  to  the  company,  or  for 
T  on  account  of  any  debt  of  the  company,  in  pursuance  of  any 
ction,  suit,  judgment,  or  other  legal  proceeding  tjiat  might,  if  this 
id  had  not  been  passed,  have  been  instituted  or  enforced  against 
timself  or  the  company*'  (sec.  9).  This  clause  leaves  the  obligations 
f  the  shareholders  in  a  bank  in  precisely  the  same  position  that 
^ej  occupy  at  common  law ;  but  it  is  to  be  observed  with  respect 
3  the  new  machinery  to  which  they  nre  now  subject,  that,  as  has 
Iready  been  explained  in  the  House  of  Lords,  the  sum  raised  by 
36  liquidators  does  not  represent  any  demand  of  the  shareholders 
^  86^  but  the  aggregate  demand  of  the  whole  creditors  on  the 
bole  partnership — the  solvent  shareholders  being  bound  to  make 
p  this  sum,  not  by  virtue  of  any  engagement  contained  in  their 
Jed,  but  because,  by  the  general  rules  of  law,  every  partner  is 
ible  to  the  whole  demands  of  the  partnership  (Robinson's  case, 
^56,  6  De.  G.  M.  and  G.  572).  At  the  same  time,  in  meeting  this 
inand,  it  is  declared  that,  in  ascertaining  the  liability  of  existing 
id  former  shareholders,  every  transferee  of  shares  shall,  in  a  degree 
Joportioned  to  the  shares  transferred,  indemnify  the  transferror 
^nst  all  existing  and  future  debts  of  the  company  (sec.  66,  Act 

By  sec.  25  of  the  Act  of  1856,  the  register  of  shareholders  is  prima 
cie  evidence  that  every  person  thereon  is  liable  in  calls.  Two 
^  are  necessary  to  constitute  a  shareholder — (1)  acceptance  of 
ares,  (2)  registration.  If  a  person's  name  remains  on  the  register 
'er  that  of  another  transferee  should  have  been  substituted,  or  if 
hajs  been  recorded  without  his  sanction,  the  burden  lies  on  him  of 
aking  this  out.  On  this  subject  many  questions  have  occurred  in 
e  English  courts.  Into  these,  however,  we  will  not  for  the  present 
Iter.  Our  purpose  is  to  examine  a  still  more  important  class  of 
^Bj  which  seem  to  support  this  proposition, — If  a  person  buys 
oekon  the  faith  of  false  and  fraudulent  reports^  issued  by  the  Direc- 
»•«  and  adopted  by  the  company^  fie  is  not  liable  as  a  contributory, 
he  most  important  Scotch  authority  on  this  point  is  a  case  under- 
ood  to  be  now  under  appeal  (TuUoch  v.  Davidson,  3d  June  1858, 
^^  D.  1045), — an  action  founded  on  certain  alleged  frauds  of  the 
directors  of  the  Aberdeen  Bank.  Lord  Cowan,  in  delivering  the 
idgment  of  the  Court,  distinctly  laid  it  down,  that  the  circulation 
^ong  the  shareholders  of  false  and  fraudulent  reports,  calculated 
^  give  a  fictitious  value  to  stock  in  itself  worthless,  and  the  declara- 
on  of  dividends  which  had  never  been  earned,  were  sufficient  to 
^ake  the  Directors  personally  liable  in  respect  of  shares  purchased 
^  the  belief  that  the  state  of  the  concern  was  truly  represented, 
n  this  case,  the  fraud  was  treated  as  the  fraud  of  the  Directors, 
"d  not  of  the  Company ;  and  the  same  distinction  has  been  ob- 
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served  in  English  practice.  If  a  shareholder  has  been  induced  to 
purchase  his  snares  by  the  fraudulent  representations  of  the  DiIe^ 
tors,  the  fraud  is  no  reason  why  his  name  shonid  not  be  put  on  tbe 
list  of  contributories.  The  reason  is,  that  though  the  Directors  ma? 
he  personally  liable  to  the  shareholders  on  account  of  the  deceit, 
they  cannot  be  considered  as  the  agents  of  the  general  body  of  the 
shareholders  to  commit  a  fraud.  In  Dodgson's  case,  3  De  G. 
and  S-  90,  the  V.  C.  said,  "  The  suggestion  of  fraud  does  not 
affect  the  case.  No  fraud  is  attempted  to  be  fixed  on  the  general 
body  of  shareholders.  Whatever  fraud  there  be,  if  fraud  there  be, 
is  charged  against  the  Directors,  who  cannot  be  the  agents  of  tbe 
body  of  shareholders  to  commit  a  fraud.  The  Directors  only  are 
liable  for  their  conduct.  If  Mr  Dodgson  could  associate  the  vhck 
body  in  any  plan  to  entrap  him  into  taking  shares,  I  would  prob&blr 
know  what  to  do  with  such  a  case."  In  Bernard's  case,  6  De  G. 
and  S.  283,  the  contributory  pleaded  that  the  shares  in  a  certain 
bank  had  been  purchased  on  the  inaccurate  misrepresentations  ot' 
the  Manager  in  a  letter ;  but  the  Y.  C.  said  the  statements  of 
a  Manager  or  Director,  however  fraudulent,  were  no  ground  fc.' 
exempting  a  shareholder  from  liability.  So,  where  a  party  became 
a  shareholder  and  Director  of  a  company  on  the  representations  rf 
one  of  the  Directors  that  it  was  in  a  flourishing  condition,  where« 
it  was  on  the  verge  of  insolvencv,  it  was  held  that  the  misrepresent!- 
tion  was  no  ground  of  relief  (Holt's  case,  22  Beav.  48).  But  the 
consequence  is  directly  the  reverse  where  the  misrepresentadoB 
becomes  the  act  of  the  whole  company.  At  least,  so  the  EnglL^ 
Courts  have  decided.  The  secretary  of  a  company  in  a  hopelesssut^ 
of  insolvency  issued  a  circular,  setting  forth  ^'  that  there  had  bee£ 
a  great  extension  of  the  business  of  the  company;"  and  "tb*^ 
the  Directors  had  created  an  additional  capital  of  L.200,000  by  tbe 
issue  of  40,000  new  shares;" — both  of  which  statements  wem 
absolutely  false.  Upon  these  facts,  the  M.  R.  said,  *'  Whfl« 
certain  persons  set  a  project  on  foot,  and  by  fraudulent  misrepre- 
sentations a  number  of  persons  are  induced  to  become  sharehold^ 
and  incur  liabilities,  all  are  liable  to  contribute  to  the  debts  of  tb^ 
concern — their  equity  lying  against  those  who  made  the  raisrep 
sentations.  But  it  is  a  new  proposition  to  me,  and  I  think  d*^ 
authority  can  be  found,  that  persons  taking  shares  are  liable  in  sod) 
a  case  as  this,  viz.,  where  a  company  having  been  formed  bom  P^ 
to  carry  into  effect  a  particular  object,  and  it  has  become  obrions. 
from  the  existence  of  debts  and  the  absence  of  funds,  that  the  \i^ 
ject  will  not  succeed,  and  the  company  is  in  such  a  situation  that  it 
cannot  carry  on  its  affairs,  and  that  no  intention  of  attemptin<j  to  do 
so  remains,  but  the  only  question  is,  what  is  the  amount  of  tbe  hahut- 
ties  of  the  company,  and  how  they  are  to  be  discharged  ? — and  that 
in  this  state  of  circumstances  the  Directors,  with  a  viewof  relieTin- 
themselves  and  the  other  shareholders  from  these  liabilities,  and  to 
get  other  persons  to  participate  in  them, — issue  representations  whicli 
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thej  know  to  be  false,  in  order  to  induce  other  persons  to  become 
shareholders,  not  for  the  purpose  of  carrying  on  the  concern,  but 
really  for  the  purpose  of  paying  a  portion  of  their  debts. — I  am  of 
opinion  that  persons  becoming  shareholders  under  such  circum- 
stances cannot  be  compelled  to  contribute"  (Bell's  case,  22  Beav. 
35).  On  the  same  ground,  in  Wontner  v.  Shairp,  4  C.  B.  404,  a 
pei*son  who  had  taken  shares  on  the  fnith  of  a  statement  in  an  ad- 
vertisement by  the  Committee,  that  120,000  shares  had  been  issued, 
whereas  58,000  only  were  allotted,  was  held  not  bound  by  his  signa- 
ture to  the  subscription  deed,  and  entitled  to  recover  his  deposit. 

Where  the  fraud  is  the  fraud  of  the  company,  the  case  is  treated 
in  precisely  the  same  way  as  a  transaction  oetween  two  individuals. 
A  person  inducing  another  to  contract  with  him  by  means  of  misre- 
presentation, cannot  enforce  the  contract ;  and  no  more  can  a  joint 
stock  company  be  permitted  to  entrap  shareholders  by  the  affecta- 
tion of  a  stability  to  which  it  is  a  stranger.     Let  us  suppose  (says 
V.  C.  Kindersley)  a  man  carrying  on  a  very  losing  trade,  in  which 
he  has  lost  all  his  money,  and  that  he  induces  another  to  enter  into 
partnership  by  representing  the  business  to  be  very  valuable,  and 
that  the  capital  brought  into  the  concern  would  remain  undiminished: 
it  is  clear  that  he  could  not  compel  the  person  whom  he  had  deceived 
to  contribute  towards  the  loss.     So,  if  a  false  representation  were 
made,  not  by  him,  but  by  an  individual  whom  he  empowered  as 
dgent,  and  though  that  agent  might  not  be  authorised  to  make  such 
false  representation,  still  the  agent  being  employed,  the  principal 
<^nDot  insist  on  the  contract  being  performed.    Now,  if  such  be  the 
nile,  can  it  make  any  difference  that  the  person  making  the  false 
representation,  instead  of  being  an  individual,  is  a  company  or  cor- 
poration carrying  on  the  business?" — Brockwell's  case,  Aug.  5, 1857, 
3  Jar.  N.  S.  879.^This  was  the  case  of  a  shareholder  in  the  Royal 
British  Bank,  who  bought  in,  on  the  faith  of  a  false  report  put  forth 
by  the  Directors  to  the  Company,  adopted  by  the  Company  at  a 
general  meeting,  and  acted  on  in  the  payment  of  dividends.     The 
V .  C.  refused  to  put  him  on  the  list  of  contributories.     "  The  report 
(said  his  honour)  was  circulated  to  the  public, — I  will  not  say  with 
tj^^  express  direction  of  the  Company,  but  certainly  with  the  sanc- 
tion of  the  body  of  Directors, — was  published  in  the  newspapers,  and 
Wiade  known  to  the  public.     Now,  1  apprehend  the  clear  rule  de- 
duced from  all  the  cases  to  be,  that  if  a  company  makes  repre- 
^ntations  which  are  false,  a  person  who  has  been  induced  to  take 
shares,  thereby  is  not  bound  ;  but  if  the  representations  are  made  by 
^person  who  is  not  an  agent  of  the  company,  he  is  still  bound  to 
|ne  shareholders,  though  he  has  a  remedy  against  the  parties  who 
deceived  him.     In  the  National  Exchange  Co.  v.  Drew,  2  M'Q , 
^*5,  it  was  very  ingeniously  argued,  that  the  shareholders  were  not 
the  deceiving  parties,  but  were  themselves  deceived ;  but  the  answer 
^  that  is,  that  a  company  is  a  body  which,  by  its  nature,  can  only 
act  by  its  Directors ;  that  it  is  the  duty  of  the  Directors  to  make  re- 
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ports,  and  to  make  trae  reports ;  and  when  these  reports  are  receifed^ 
adopted,  and  acted  upon,  thejr  become  the  reports  of  the  company 
as  a  body. 

Such  is  the  substance  of  the  latest  cases  on  this  important  ques- 
tion. It  is  understood  that,  among  the  victims  of  the  Western 
Bank,  there  are  cases  exactly  parallel  to  some  of  those  above  referred 
to.  It  remains  to  be  seen  whether,  in  this  country,  their  liabilities 
will  be  similarly  determined. 


THE  TITLES  TO  LAND  ACT. 
(  Continued  from  p.  494.) 

Section  V. — ^This  section  deals  with  the  obligation  to  infeft,  pr^ 
cept  of  sasine,  and  clause  of  resignation.     The  mfeftment,  or,  more 
correctly  speaking,  the  instrument  of  sasine,  having  been  dispenaeri 
with,  it  has  been  considered  no  longer  expedient  to  require  the  in- 
sertion in  any  conveyance  of  the  obligation  to  infeft,  and  the  precept 
of  sasine.    It  is  not  merely  the  words,  *^  And  I  oblige  myself  to  in- 
feft the  said  A.  B.  and  his  foresaids,"  which  are  rendered  unnece* 
sary,  but  also  the  remainder  of  what  is  usually,  although  someirbat 
incorrectly,  termed  the  obligation  to  infeft,  viz.,  '^  to  be  holden  a  fm 
vel  de  me"     Where  no  holding  is  expressed,  it  is  implied  that  the 
lands  are  to  be  held  in  the  same  manner  as  the  granter  of  the  con- 
veyance held,  or  might  have  held,  the  same.     But  in  the  rare  cases 
where  it  is  desired  to  express  a  different  holding,  then  the  latter  part 
of  the  clause  must  be  inserted  with  the  requisite  alteration  to  suittbe 
circumstances.     The  obligation  to  infeft,  although  expiring  along 
with  the  instrument  of  sasine,  is  believed  to  have  existea  for  a  mock 
shorter  period.    Its  germ  first  appeared  in  the  contract  of  alienatioo, 
when  the  seller  obliged  himself  that  he  would,  with  all  convenient 
speed,  duly  and  validly  infeft  and  seise  the  purchaser  titulo  onero» 
by  two  separate  charters  and  manners  of  holding.    The  contractor 
alienation,  and  the  two  Latin  charters  following  upon  it,  the  one 
containing  a  tencndas  a  me^  and  the  other  a  tenendas  de  me,  grada- 
ally — that  is,  in  the  course  of  the  century  from  1540  to  1640,  or 
thereby — gave  place  to  the  disposition,  which  contained  within  itsen 
all  that  the  contract,  the  charters,  and  the  procuratory  of  resignation 
formerly  contained  separately,  and  the  obligation  to  infeft  among  tn^ 
other  clauses,  with  which  we  are  so  familiar.     But  the  instminentot 
sasine  had  been  in  use  for  upwards  of  a  century  before  theobli^p^'^ 
to  infeft  took  its  formal  shape.    It  is  rather  curious  that,  in  ancient 
times,  many  improvements  upon  conveyancing  were  introduced  bjr 
professional  men  themselves  without  the  help  or  Acts  of  Parliament: 
and  we  know  not  whether  to  regard  it  as  a  sign  of  greater  exactness 
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or  greater  helplessness,  that  now  the  most  trifling  changes  have  to 
be  accomplished  by  statutory  authority.     The  obligation  to  infeft  was 
shortened  by  the  10  and  11  Vict.,  c.  48,  and  at  length  its  chequered 
e^tence  has  been  practically  brought  to  a  close.    MequUBcat  tn  pace. 
The  precept  of  sasine  shares  the  same  fate.     The  old  precept  was  a 
warrant  to  the  bailies  of  the  superior  to  pass  to  the  ground,  and 
there  deliver,  by  symbols,  heritable  state  and  sasine,  real,  actual,  and 
corporal  possession  of  the  lands.     It  would  be  difficult  to  say  when 
this  practice  originated;  but  there  is  extant  an  old  Act  of  King  David 
II.,  passed  in  1367  or  1368,  for  the  purpose  of  enabling  sheriffs  to 
grant  sasine  within  the  courts  of  their  sneriffdomSy  instead  of  upon 
the  i^round,  to  parties  who  were  the  rightful  heirs  of  lands,  held  for 
the  time  by  the  English.    The  Act  of  1845  put  an  end  to  the  neces- 
sity of  giving  sasine  upon  the  ground,  and  the  precept  was  thence- 
forth directed  to  a  notary  public  instead  of  the  superior's  bailies,  as 
the  act  of  giving  sasine  then  consisted  simply  in  expeding  and  re- 
cording a  notarial  instrument.     But  as  no  such  instrument  is  now 
required,  the  precept  or  authority  to  the  notary  would  have  had  no 
meaning,  and  the  deed  is  accordingly  shortened  to  that  extent.     The 
provisions  of  the  clause  applv  not  only  to  dispositions  and  charters, 
but  to  the  great  variety  of  deeds  and  writings  which  will  be  found 
enumerated  in  the  table  previously  given  (No.  22,  p.  489).     Among 
^ese,  decrees  of  adjudication  will  be  found  ranked ;  and  accordingly, 
l^h  the  styles  of  summonses  and  the  relative  decrees  must  be  altered 
to  suit  the  new  practice.    Mr  Parker,  with  that  professional  zeal 
which  does  him  credit,  has  already  prepared  an  appendix  to  his  work 
on  Adjudications,  embodying  styles  adapted  to  tne  Titles  to  Land 
Act,  and  with  Beference  Notes  upon  the  statute,  which,  we  need  not 
say,  are  well  worthy  of  the  attention  of  the  profession.^     As  regards 
the  clause  of  resignation,  this  section  proviaes,  that  such  a  clause  in 
any  conveyance  shall  be  held  to  import  a  resignation  infavorem  only, 
unless  specially  expressed  to  be  a  resignation  ad  remanentiam^  and 
that  nothing  therein  contained  shall  prevent  an  instrument  of  resig- 
nation ad  remanentiam  being  expede,  and  recorded  on  a  conveyance 
heretofore  granted,  and  containing  a  clause  of  resignation  in  the  form 
authorised  by  10  and  11  Vict.,  c.  48.      The  necessity  for  these 
provisions  is  explained  by  Mr  Koss  in  his  Analysis  (p.  6).     By  the 
Act  10  and  11  Vict.,  c.  48,  the  clause  of  resignation,  as  it  stood, 
Was  either  a  warrant  for  resignation  infavorem  or  ad  remanentiam. 
So  long  as  an  instrument  of  resignation  was  required,  this  was  of  no 
moment ;  but,  now  that  the  instrument  has  been  dispensed  with,  if 
the  clause  still  remained  indefinite,  a  consolidation  of  the  property 
with  the  superioritv  would  be  effected  by  simply  recording  the  con- 
veyance.    This  might  not  always  be  desired,  and  in  some  cases  might 
lead  to  inconvenience ;  so  it  was  better  to  provide  for  the  resignation 

,  *  Appendix  to  Notes  on  the  Diligence  of  Adjudication,  by  John  Parker,  Prin- 
cipal Extractor  in  the  Court  of  Session ;  with  New  Forms  of  Summonses  adapted 
to  the  provisions  of  the  Titles  to  Land  (Scotland)  Act,  1858. 
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ad  remanentiam  being  specially  meritioaed,  tlian  to  ran  the  risk  of 
consolidation  ipso  jure. 

Sections  VI.  to  XI. — ^These  sections  refer  to  entry  with  the 
superior,  under  the  different  forms  of  confirmation,  resignation,  and 
wnts  (as  they  are  now  termed)  of  clare  constat.  It  would  have 
conferred  a  greater  boon  upon  the  community  had  the  Act  dealt  erai 
more  stringently  with  those  entries,  as  they  are  a  heavy  burden 
upon  the  land  in  Scotland.  Neither  in  England  nor  in  the  colonies 
do  galling  remnants  of  feudalism  of  a  like  nature  exist;  and  if  we 
are  to  keep  pace  with  the  intelligence  of  the  age,  another  step  most 
be  soon  taken  finally  to  extinguish  them.  The  only  land  in  England 
in  at  all  an  analogous  position  to  our  feus  is  copyhold,  and  the 
Legislature  has  been  so  alive  to  the  necessity  of  having  copyholih 
enfranchised,  that  various  Acts  have  been  passed  to  accomplish  the 
object.  No  later  than  last  session  another  copyhold  statute  ws 
enacted,  which  came  into  operation  on  the  Ist  of  October,  having 
for  its  object,  to  facilitate  still  more  the  extinction  of  manorial  rigbti 
This  is  accomplished  by  a  compulsory  sale  of  the  ^'  feu-duties,''  astbe 
payments  to  the  over-lord  may  be  quite  properly  termed,  at  the  desire 
of  either  the  superior  or  the  vassal,  and  at  a  given  number  of  yean' 
purchase.  But  even  these  lands  are  not  buraened  with  a  double  sA 
of  titles,  such  as  exists  in  Scotland ;  and  we  should  be  satisfied  witbi 
measure  which  left  feu-duties  untouched,  if  it  only  obviated  the 
necessity  of  '^  entering"  with  the  superior,  that  is  to  say,  if  it  abo- 
lished the  nuisance  and  extortion  of  having  to  take  out  a  set  of  titles 
which  are  only  rendered  necessary  by  paying  obedience  to  feodil 
fictions.  Which  of  our  Scottish  legislators  will  have  the  courage 
to  introduce  a  system  which  has  been  enjoyed  in  England  for  up- 
wards of  five  centuries?  But,  to  return  to  the  reforms  alread.^ 
obtained,  we  proceed  to  notice  the  entry  with  the  superior  by  the 
different  modes ;  and  it  is  satisfactory  to  be  enabled  to  state,  tbai 
the  Act  has  done  all  it  possibly  could  to  render  them  less  expensire. 

(!•)  Confirmation* — If  antiquity  could  have  saved  the  charter  of 
confirmation  from  mutilation,  there  could  have  been  no  di£ScaIty  ifl 
substantiating  such  a  plea  in  its  favour.     Some  conveyancing  as- 
thorities  still  maintain  that  the  spurious  Act,  said  to  have  passed 
in  the  reign  of  Robert  Bruce,  about  the  year  1325,  after  the  model 
of  the  "  Quia  Emptores"  of  Edward,  is  genuine ;  and  Boss,  in  his 
Lectures  on  Conveyancing,  conjectures  that  it  is  the  foundation  ot 
the  holding  ame  de  auperiore  meo.    It  can  scarcely  be  believed  that? 
if  the  Act  nad  been  genuine,  the  practice  of  Scottish  conveyancing 
would  have  been  permitted  to  continue  so  widely  different  from  tht 
intentions  of  the  Legislature.    Mr  Rodger,  our  latest,  and,  as  it  a|> 
pears  to  us,  most  satisfactory  authority  upon  conveyancing  antiqDi- 
ties,  finds  the  origin  of  the  same  holding  in  an  Act  of  the  Scottbb 
Parliament,  14th  March  1540-41 ;  and,  if  he  be  right,  then  it  also 
is  the  origin  of  the  charter  of  confirmation,  as  we  now  nnderstan" 
its  use.    But  a  charter  of  confirmation,  altliough  not  applied  for  tbc 


1858.]  TITLES  TO  LAND  ACT.  5J9' 

completion  of  a  public  entry  in  the  same  way  as  at  present,  has 
been  known  in  Scotland  for  a  much  longer  period,  and  before  the 
charter  of  resignation.  Examples  are  yet  extant,  dating  so  far  back 
as  the  twelfth  century,  but  these  are  invariably  mere  confirmationB 
of  some  previous  grant  which  the  donee  wished  secured  by  a  firesh 
title.  Since  it  began  to  be  used  as  a  means  of  completing  an  entry- 
^ith  the  superior,  or  sajr,  since  the  beginning  of  the  seventeenth 
^ntory,  there  has  been  little  change  upon  its  form  ;  and  the  ordeal 
0  which  it  has  been  subjected  by  the  Titles  Act,  is  a  very  violent 
evolution  for  so  respectable  a  bit  of  antiquity  to  undergo.  In  fact, 
he  charter  of  confirmation  is  abolished  ;  the  fragment  or  residuum, 
)ow  to  be  named  writ  of  confirmation,  having  little  in  common 
rith  the  solemn  document  engrossed  on  vellum,  which,  for  so  long  a 
^od,  formed  a  prominent  step  in  a  progress  of  titles.  The  **  writ," 
3  a  short  doquet  to  be  indorsea  on  the  deed  sought  to  be  confirmed, 
he  same  schedule  serving  as  a  style  both  for  Crown  writs  and  those 
^m  subject  superiors.  The  conveyancer,  in  preparing  the  latter, 
'ill  take  care  not  to  trench  upon  the  royal  prerogative,  by  com- 
lencing  the  writ  with,  "  We  confirm  this  deed,"  as  that  is  a  style  of 
hraseology  not  to  be  lightly  used  by  any  one  but  the  Presenter  of 
Signatures.  Superiors  are  bound  to  grant  a  writ  of  confirmation 
raen  asked,  if  a  charter  or  other  document,  showing  the  ten* 
^  and  reddendo  has  been  produced  to  him,  and  the  duties  and 
laities  paid  or  tendered.  The  confirmation  so  granted  confirms 
^e  whole  prior  deeds  and  instruments  necessary  to  be  confirmed  in 
nler  to  complete  the  investiture  of  the  party.  There  are  some 
)ecialties  with  regard  to  the  mode  of  preserving  a  record  of  the 
'rown  grants,  but  these  refer  more  particularly  to  the  Crown 
Scials.  The  writ  of  confirmation,  like  the  charter,  requires  no 
^ine,  or  process  equivalent  to  infeftment,  and  it  consequently  does 
^  require  to  enter  the  Register  of  Sasines. 
(2.)  Resignation. — When  the  bill  was  first  laid  before  Parliament, 
was  not  proposed  to  deal  with  entry  by  resignation  at  all ;  but 
oine  of  the  legal  bodies,  and  among  others  the  Faculty  of  Advo- 
ates,  having  pointed  out  the  desirability  of  placing  both  kinds  of 
Qtry  upon  the  same  footing,  the  bill  was  subsequently  altered  to 
3at  extent.  If  confirmation  merely  had  been  brought  within  the 
Balthy  influence  of  the  statute,  there  would  have  been  a  temptation 
>  superiors  (or  their  agents)  to  insist  on  entry  by  resignation,  to 
)e  confusion  of  titles  and  the  annoyance  of  vassals ;  and  it  is  matter 
>r  congratulation,  that  Government  yielded  to  the  request,  to  apply 
ie  shears  equally  to  both  forms.  A  charter  of  resignation,  ac- 
ording  to  the  old  style,  to  subjects  of  the  value  of  from  three  to 
mr  hundred  pounds,  now  lies  before  us.  It  is  written  on  three 
heets  of  stamped  vellum,  and,  together  with  the  instrument  of 
utine  upon  it,  must  have  cost  the  vassal  at  least  L.16.  The  Act 
f  1845  shortened  somewhat  the  style  of  these  wordy  documents ; 
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but,  previouB  to  the  Titles  to  Land  Act,  the  entry  (independent  of 
double  feu,  or  whatever  casualty  there  may  have  been)  would  haTe 
cost  not  less  than  L.12.     According  to  the  schedule  appended  to 
the  Act,  the  writ  of  resignation  need  not  be  more  than  a  single 
sheet,  which,  by  the  scale  of  tees  presently  in  force,  would  cost  p«^ 
haps  twenty  shillings.     It  is  not  to  be  expected,  however,  that  pro- 
fessional men  will  undertake  the  responsibility  of  granting  an  entn 
to  a  vassal  for  such  a  remuneration,  or  that  the  vassal's  adviser 
would  consent  to  revise  the  writ  for  five  shillings,  as  if  he  were  a 
sheriff's  officer  serving  some  paltry  summons.     And,  accordingly, 
a   proposed   new   scale  of  fees    has   already  been   drawn  np  to 
suit  the  requirements  of  the  Act,  and  is  at  present  in  the  hands 
of  committees  of  the  practitioners  in  Edinburgh.     The  Glasgow 
scale  (which  has  long  been  higher  than  that  sanctioned  by  tbe 
Society  of  Writers  to  the  Signet)  will  also  be  ft)rthwith  adapted  to 
the  new  styles.    Allowing,  therefore,  for  a  fair  professional  remoDer- 
ation,  it  will  at  once  be  seen  that  the  benefit  to  the  public  by  tbe 
change  contemplated  by  the  statute,  is  of  the  most  subistantial  kind. 
We  say,  *'  cordeirtplated  by  the  statute,"  as,  unfortunately,  in  con- 
sequence of  one  of  those  blunders  which  seem  to  be  inseparaUe 
from  Scotch  Acts,  in  the  case  of  writs  of  resignation  by  subject ; 
superiors,  the  public  will  not  get  the  full  benefit  until  the  osoJ 
addendum  be  provided  next  session,  of  ^^  an  Act  to  amend  the  Titis 
to  Land  (Scotland)  Act."    We  cannot  help  thinking  that  the  error 
occurred  from  the  foolish  parsimony  of  having  no  one  on  the  spot 
able  to  give  the  bill,  in  all  its  stages,  a  thorough  supervision—^ 
supervision  which  it  is  vain  to  expect  from  the  Lord  Advocate 
himself  during  the  turmoil  of  the  parliamentary  session.    There  ii 
an  official  in  London,  drawing  one  thousand  pounds  per  annum,  f<]r 
presunied  attention  to  the  legal  business  of  Scotland,— -out  he  is  of  as 
ornamental  rather  than  a  useful  character.    The  error  occurs  in  the 
ninth  section  of  the  statute,  which  provides  for  the  writ  of  resign> 
tion  from  subject  superiors.     Unlike  the  writ  of  confirmation,  tke 
writ  of  resignation  is  not  complete  in  itself.     It  requires  to  U 
followed  by  sasine,  or  its  equivalent.     Accordingly,  after  the  writ 
has  been  indorsed  upon  the  vassal's  deed,  the  deed  and  the  vtk 
must  both  be  given  in  to  the  register,  sdong  with  a  warraDtcf 
registration;  and,  it  is  provided,  that  the  recording  of  the  same 
should  have  the  same  legal  force  and  effect  in  all  respects  as  if  & 
charter  of  resignation  had  been  granted,  and  such  charter  had  beeo 
followed   by  an  instrument  of  sasine  duly  expede  and  recorded. 
But,  as  both  the  deed  and  the  writ  of  resignation  must  enter  the 
register,  the  recording  of  both   has  the   double   effect  of  being 
equivalent  to  an  instrument  of  sasine  upon  the  deed  as  well  ss 
upon  the  writ,  thus  creating  a  mid-superiority.    In  order  to  obviate 
this  effect,  section  VIII.,  which  refers  to  Crown  writs,  concludes 
with  the  proviso,  "  that  the  recording  of  such  deed  along  with  such 
writ  shdl  not  have  the  elSect  of  an  instrument  of  sasine  following 
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n  such  deed.  Bat  the  provision  in  article  IX.,  which  oti^ht  to 
ave  been  of  the  same  tenor,  reads,  *  Provided  always  that  the 
Jcording  of  such  deed  along  with  such  writ  shall  have  the  effect 
f  an  instrument  of  sasine  following  on  such  deed ' " — the  **  not," 
1  short,  being  left  out,  and  the  clause  thus  enacting  the  very 
pposite  of  what  was  intended.  Mr  Ross  (Analysis,  p.  li»)  suggests 
lat  "  the  literal  words  of  the  proviso,  in  the  ninth  section  as  it  now 
ands,  ought  to  be  disregarded,  and  effect  given  to  what  is  clearly 
ie  object  and  intention  of  the  proviso ;  for  by  the  omission  of  the 
egative,  the  proviso  is  deprived  of  all  meaning,  and  the  section  is 
atlnced  to  the  position  in  which  it  would  have  stood  if  the  whole 
f  the  proviso  had  been  omitted."  It  gives  us  pain  to  differ  from 
be  learned  author ;  bat  we  know  of  no  recognised  mode  of  inter- 
feting  statutes,  which  could  warrant  the  plain  terms  of  the  Act 
eing  disregarded,  in  order  to  give  effect  to  what  was  contained  in 
le  bill, — for  that  is  the  author's  proposition.  Nor  do  we  coincide  in 
te  opinion,  that  by  the  omission  of  the  negative,  the  proviso  is 
eprived  of  all  meaning,  and  that  the  section  is  reduced  to  the 
osition  in  which  it  would  have  stood  if  the  proviso  had  been 
mitted.  Instead  of  the  proviso  being  deprived  of  meaning,  it  has 
very  plain  and  unmistakeable  signification,  but  unfortunately  it 
*  the  very  reverse  of  what  was  intended.  It  provides  that  the  mid- 
Qperiority  shall  be  reared  up,  which  it  was  intended  to  prevent. 
'the  proviso  had  been  omitted,  there  might  have  been  room  for 
•■guing  from  the  sense  of  the  preceding  section  that  the  same 
nnciple  was  intended  to  apply  ;  but  by  the  insertion  of  a  proviso 
aving  a  clearly  opposite  meaning,  it  turns  the  presuniption  the 
ther  way,  viz.,  that  by  the  use  of  different  words  it  was  intended 
3  make  a  distinction  betwixt  Crown  writs  and  writs  from  subiect- 
iperiors.  In  the  absence  of  the  provision  also,  there  might  have 
€^n  room  for  guarding  against  the  creation  of  a  mid-superiority 
T  the  warrant  for  registration.  The  principle  which  the  Act 
ntroduces  with  regard  to  registration,  is,  that  it  shall  only  operate 
>n  behalf  of  the  party  giving  in  the  writ.  In  like  manner,  it  might 
Jave  been  assumed  that  it  would  only  operate  on  behalf  of  the  ob- 
^  specified  in  the  warrant.  And,  as  there  is  no  specific  schedule 
pven  of  a  warrant  of  registration  following  upon  a  writ  oF  resigna- 
aon,  there  would,  it  is  presumed,  have  been  no  incompetency  in  so 
jualifying  it  as  to  show  that  the  vassal's  deed  and  superioi^s  writ 
^ere  given  in  for  the  purpose  of  infeftment  upon  the  latter  alone. 
°Q^  as  the  Act  stands,  tne  warrant  of  registration,  clearly  enougli, 
^^uld  not  control  the  express  terms  of  the  section,  and  we  are  afraid 
H^e  «  Act  to  amend  an  Act "  is  the  only  remedy.  We  may  remark, 
nnally,  on  those  clauses,  that  the  writ  of  resignation  operates  as 
51  confirmation  of  all  prior  deeds  and  instruments  necessary  to  render 
^ne  investiture  complete. 

i'^')  Writ  of  Clare  Constat, — The  alteration  of  the  name  and 
*7ie  of  this  deed,  provided  by  section  XI.,  was  necessitated  by  the 
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abolition  of  the  sasine.  Formerly  the  deed  was  a  preoeot  from  the 
saperior  to  infeft  the  heir.  It  is  now  a  writ  acknowledging  the 
heur,  which,  when  recorded  in  the  register  of  sasines,  completes  his 
inyestiture.  It  would  have  simplified  the  matter  still  fnrther,  if  the 
writ  of  clare  constat  had  been  aoolished,  and  a  short  schedule  been 
introdaced,  entitled,  ^^  writ  of  confirmation  of  heir/'  which  might 
have  been  indorsed  upon  the  ancestor's  title,  or  upon  the  decree  q( 
service  where  such  was  required.  The  writ,  to  be  efiectoal,  mmA 
still  be  registered  during  the  lifetime  of  the  heir.  It  is  provided 
that  this  writ  also  operates  as  a  confirmation  of  all  previous  deeds 
necessary  for  the  purpose  of  completing  the  title. 

Where  charters  by  progress  of  any  description  aie  stiU  iis»i. 
section  X.  provides  that  it  shall  be  competent  and  sufficient  to  vi& 
to  the  tenendas  and  reddendo  of  the  lands,  as  set  forth  in  «it 
recorded  deed ;  and  subject  superiors  may  be  compelled  to  grass 
charters  in  this  form.  However,  as  the  superior  can  also  be  com- 
pelled to  grant  entries  according  to  the  still  more  abbreviated  fonni 
introduced  by  the  Act,  it  b  improbable  that  the  vassal  will  erer 
trouble  the  superior  for  a  charter  according  to  the  old  stjle,  how- 
ever much  disposed  the  superior's  agent  may  be  to  recommend  it. 

Section  XII. — The  object  of  thb  section  is  the  very  excellent  («t 
of  obviating  the  necessity  of  the  process  of  adjudication  in  imfd^ 
ment,  when  a  party  has  acquired  right  to  lands  by  means  oft 
general  conveyance.  Instead  of  the  costly  and  dilatory  process  of 
an  action  in  the  Court  of  Session,  the  section  provides  that  the  title 
of  the  general  disponee,  or  of  those  acquiring  the  lands  thioogk 
him,  may  be  made  up  by  notarial  instrument,  which,  on  beioi 
recorded  in  the  Register  of  Sasines,  is  equivalent  to  a  recorded  deed 
firom  the  party  granting  the  general  conveyance  of  the  lands  con- 
tained in  the  instrument.  Where  the  subjects  conveyed  are  herit- 
able securities,  then  the  recorded  notarial  instrument  is  eqnival^ 
to  a  recorded  assignation  from  the  grantor  of  the  general  convey- 
ance.  There  is  one  provision  attached  to  the  section,  to  the  efiect. 
that  where  the  notarial  instrument  shall  be  espede  by  a  party  other 
than  the  original  disponee,  the  instrument  shall  set  forth  the  titk 
by  which  the  party  acquired  right  to  the  conveyance,  and  tl» 
nature  and  extent  of  his  right,  j^ut  there  is  a  provision  even  do^ 
important  which  is  omitted  from  the  section,  although  it  may  ^ 
gathered  up  irom  the  schedule,  the  provision,  indeed,  which  enibodief 
tiie  very  principle  upon  which  the  section  is  founded.  The  iB>* 
portance  of  the  omission  can  be  most  readily  explained  by  referring 
to  Mr  Itoss'  Analysis  (p.  9V  He  mentions  various  cases  rdstisif 
to  general  dispositions,  ana,  in  particular,  the  case  of  Graham  r 
Hi^op,  3d  Aug.  1753,  where  the  Court  were  unanimously  of  opioid 
'^  that  a  precept  to  give  infeftment  in  lands,  described  in  general  to 
belong  to  the  grantor  of  the  precept,  is  a  sufficient  warrant  togi^< 
infeftment  in  every  particular  tenement  which,  by  production  of  tic 
granter^s  infeftment,  is  vouched  to  come  under  the  general  descnp- 
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don."  Mr  Boss  then  adds,  ^^  the  Act  proceeds  upon  this  principle 
of  law,  and  authorises  a  notarial  instrnment  to  be  expede  on'  a 
general  conveyance ;  declaring^  however^  that  it  shall  set  forth  both 
the  deed  or  instrument  by  which  the  granter  of  the  general  conveyance 
squired  a  real  right  in  the  lands  carried  by  the  conveyance,  and 
2lso  the  general  conveyance  itself,"  etc.  It  is  evident  that,  unless 
the  notarial  instrument  connected  the  general  disposition  with  the 
l&nds  in  which  the  granter  had  a  real  right,  it  would  not  accomplish 
its  object ;  and  that  the  principle  of  the  section  lies  in  the  setting 
Forth  of  the  deeds  establishing  a  right  in  the  person  of  the  granter 
:>f  the  general  conveyance.  But,  in  the  section,  there  is  no  such 
declaration  as  Mr  Boss  assumes  to  exist.  Neither  by  provision  nor 
declaration,  nor  in  any  way  whatever,  does  the  section  advert  to  this 
ioportant  principle.  The  schedule  containing  the  form  of  the 
lotarial  instrument  points  out  that  these  deeds  must  be  set  forth, 
)at  the  schedule  also  points  out  that  where  the  instrument  is  expede 
)7  a  party  other  than  the  original  disponee,  his  title  must  be 
iedotted  and  the  nature  and  extent  of  his  right  described.  The 
^tion,  nevertheless,  has  a  special  provision  applicable  to  this  latter 
^d  less  important  portion  oi  the  deed,  while  it  does  not  specially 
)Tovide  for  the  titles  of  the  general  disponer  being  set  forth.  Either 
^  one  provision  was  unnecessary  or  the  other  is  an  omission. 
These  observations,  of  course,  are  merely  critical  remarks  upon  the 
node  in  which  the  section  is  drawn,  as  the  form  of  the  schedule 
efficiently  guards  practitioners  against  the  chance  of  overlooking 
^^  important  principle  upon  which  the  section  proceeds. 

Sections  XIII.  and  XI V.  An  unrecorded  conveyance  may  pass 
n>m  hand  to  hand,  with  great  facility,  by  the  provisions  contained  in 
hese  two  sections.  Short  forms  of  assignations  are  provided  which 
Qay  either  be  written  on  the  deed  or  be  separate  from  it ;  and  the 
lolder  of  the  conveyance  having  an  assignation  in  his  favour,  may 
^ord  it  along  with  the  assignation  in  the  appropriate  register  of 
•^nes.  The  warrants  of  registration  given  in  tlie  schedules  applic- 
ihle  to  the  recording  of  a  conveyance,  provide  also  for  cases  wnere 
^ere  is  one  or  more  assignations.  Where  any  party  has  acquired 
"ight  to  an  unrecorded  conveyance  by  general  conveyance,  service, 
i^ignation,  adjudication,  or  otherwise,  a  form  of  notarial  instrument 
s  provided,  by  which  the  party  can  put  the  title  in  shape  for  re- 
X)rding,  and  be  placed  in  the  same  position  as  if  the  original 
^Qveyance  had  been  granted  to  himself;  and  along  with  a  warrant 
misregistration  thereon,  had  been  recorded  on  the  date  of  i*ecording 
^e  notarial  instrument.  For  example,  if  a  party  bad  purchased, 
before  the  commencement  of  the  Act,  a  piece  ot  ground  in  which  the 
>wner  was  not  infeft,  the  title  he  woula  obtain  would  be,  the  open 
lisposition  of  the  seller,  with  a  disposition  and  assignation  in  favour 
^fmmself.  The  purchaser  must  now  therefore  expede  a  notarial 
nstrument,  setting  forth  the  disposition  in  favour  of  the  seller  (and 
'^hich  must  be  stated  in  gretnio  to  be  recorded  in  the  register  of 
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sasines  along  with  the  instrament),  according  to  the  form  provided  in 
the  Act)  and  also  specifying  the  disposition  and  assignation  in  lu> 
own  favour,  whereupon  the  form  concludes,  that  the  instruments 
taken  by  the  purchaser,  in  the  hands  of  the  notary  public,  in  tennj 
of  the  Titles  to  Land  Act.     Upon  the  disposition,  with  a  warrant  (if 
registration,  and  the  instrument  being  recorded  in  the  Register  of 
Sasines,  the  property  will  be  as  effectually  vested  in  the  purchaser  t^ 
if  he  had  obtained  a  disposition  from  an  entered  vassal,  and  been 
infefl  according  to  the   former  practice.      A  question  may  ari« 
whether  it  be  not  incompetent  to  record  a  disposition  after  the  deatit 
of  the  disponee,  following  the  analogy  that   a   sasine  had  to  be 
registered  during  the  life  of  the  party  in  whose  favour  it  was  taken 
If  it  were  so  held,  it  would  considerably  abridge  the  utility  of  tlit 
clauses  now  under  consideration.    But  we  are  disposed  to  think  tba 
there  is  no  limitation  of  this  kind  upon  an  assignee  in  recording  tlx 
original  disposition,  as  the  expression  of  the  Act  is  precise,  tbl 
when  the  aisposition  and  relative  assignations,  or  disposition  aol 
relative  notanal  instrument  have  been  recorded,  it  should  operati 
in  favour  of  the  assignee,  as  if  the  disposition  had  been  granted  H 
himself,  and  been  registered  of  the  date  of  recording  the  assigna- 
tions or  notarial  instrument. 

We  have  been  informed  that  since  the  Act  came  into  operatic^ 
various  practitioners  are  conducting  their  conveyancing  practice « 
if  no  such  statute  had  been  passed.  This  is  a  system  very  great^ 
to  be  deprecated,  for  various  reasons,  but  chiefly  because  it  gives  tli 
public  an  opportunity,  of  which  they  will  not  be  slow  to  avail  thef»' 
selves,  to  tax  the  profession  with  being  actuated  by  selfish  and  ro^ 
cenary  motives.  It  would  have  been  much  better  to  have  del«^ 
minedly  opposed  the  passing  of  the  Bill,  than  to  endeavour  to  enik 
its  provisions  now  that  it  has  become  law.  It  is  too  much  to  tab 
for  granted  in  these  days,  that  clients  are  not  as  well  aware  as  tin 
law-agents,  of  the  measures  whicli  have  passed  through  Parliamen:; 
and  although  nothing  can  be  easier  for  professional  advisers,  vk<) 
acting  in  concert,  to  draw  out  lengthenea  deeds  when  short  fore* 
might  suffice,  and  have  been  provided,  all  unprofessional  work  i 
this  nature  will  be  sooner  or  later  detected  and  exposed.  For  ^ 
sake  of  the  good  name  of  the  profession,  and  in  order  to  merit  acos* 
tinuance  of  that  confidence  on  the  part  of  the  public,  without  whifi 
lawyers  would  soon  cease  to  occupy  the  eminent  position  which  thej 
at  present  hold,  it  is  most  desirable  that  every  member  should  t^ 
once  acquiesce  in  the  inevitable,  and  give  to  the  community  tliefuj 
effect  of  the  benefits  conferred  by  the  Act.  We  believe^  indee^ 
that  the  great  body  of  agents,  both  in  town  and  country,  have  acies 
upon  these  views,  and  that  those  who  still  hang  by  the  old  system 
are  a  very  small  minority. 
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Meeting  of  the  Court. — We  resume  our  monthly  notes  with  our 
nnual  protest  against  the  excessive  length  of  the  long  vacation. 
["he  misery  of  this  enforced  idleness  still  continues.  Everybody 
as  been  in  town  for  more  than  a  month ;  but  the  Cpurt  does  not 
leet  till  the  12th ;  and  how  to  fill  up  the  interval  is  a  question 
hat  is  now  disturbing  many  an  anxious  man.  Why  is  he  com- 
pelled to  hang  about  the  streets  in  such  wretched  weather,  with 
fothintr  on  earth  to  dot  Because  an  accidental  blunder  in  the  last 
let  is  still  uncorrected.  Thus  a  fortnight  of  the  best  part  of  the 
ear  is  annually  wasted.  Surely  it  would  be  more  decerd,  with 
>  much  business  on  the  rolls,  to  begin  earlier,  and  take  a  longer 
^t  at  Christmas.  Happily  the  business  is  now  not  much  in  arrear ; 
ut  this  has  been  obtained  in  a  manner  that  is  at  least  not  fair  to 
»e  judges — for  it  is  on  their  account  that  we  are  chiefly  concerned. 
he  protracted  sittings  of  every  dav  last  winter  are  much  more 
lan  the  public  have  any  right  to.  If  the  work  was  spread  over  a 
jeater  period,  they  could  take  time  to  it ;  and  there  would  be  less 
ianger  of  the  country  being  prematurely  deprived  of  their  invalu- 
hk  services,  by  reason  of  over  exertion.  We  insist  upon  some- 
iiing  being  done  next  session.  It  will  be  a  graceful  Conservative 
ct,  to  eflPect  a  new  arrangement  of  the  judicial  year,  and  remove 
ne  cause  of  that  universal  grumbling  which  is  at  present  heard  on 
very  side. 

The  Session,  it  is  expected,  will  be  a  very  busy  one.  The  First 
)ivision  roll  exhibits  a  total  of  95  cases — whereof  11  are  summary 
ctions.  The  Second  Division  seems  to  have  about  87 ;  there  are 
0  more  in  the  long  roll,  but  as  most  of  them  are  either  sound  asleep 
r  out  of  Court,  they  will  not  give  much  trouble.  It  is  gratifying 
0  observe  that  most  of  the  "  T.  C."  cases  have  been  disposed  of. 
riie  popularity  of  the  Court  restored,  equality  of  business  follows, 
ta  a  matter  of  course.  The  division  of  business  in  the  Inner  House 
rill  no  longer  be  compulsory.  In  the  Outer  House  the  rolls  ex- 
hibit a  most  disagreeable  disparity.  It  is  very  unjust  that  one  or 
wo  of  the  judges  should  be  burdened  with  the  whole  work.  Lord 
^nholme  and  Lord  Neaves  have  respectively  9  and  10  debates, 
^ord  Mackenzie  46;  Lord  Ardmillan  72.  Lord  Kinloch,  who 
^k  up  Lord  Handyside's  roll,  has  only  9  cases  set  down  ;  but  the 
x>sse9sion  of  45  out  of  103  cases  in  the  first  calling  list  this  session, 
proves  that  he  will  come  in  for  his  fair  share.  But  on  what  prin- 
ciple is  the  business  so  unfairly  distributed  ?  The  Outer  House 
judges  being  all  men  of  commanding  ability,  it  must  be  mere  caprice 
on  the  part  of  the  agents — a  caprice  which  has  now  become  so 
extravagant,  that  it  must  be  put  a  stop  to.     The  judges  may  truly 
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complain^  that  they  pay  too  dearly  for  their  popularity ;  and  die 
client's  interest  is  not  much  promoted  If  he  is  made  to  wait  for  months 
for  a  judgment  which  he  may  get  in  weeks.     In  fact,  it  has  been  saki 
by  a  very  high  aathority,  that  whatever  be  the  nature  of  tbe 
judgment,  the  sooner  a  case  is  through  the  Outer  House  the  better. 
Save  in  cases  of  no  difficulty,  the  Outer  House  stage  is  a  men 
tentative  process,  to  get  at  the  facts  and  their  bearing ;  the  ml 
struggle  must  always  take  place  in  the  Inner  House.    Some  agents 
are  fully  alive  to  this;  but  others  forget  it  altogether  in  their  ail- 
miration  of  that  noblest  of  all  judicial  qualities — the  sublime  faculty 
of  silence.    It  is  understood  that  the  Lord  President  will  not  ex- 
ercise the  powers  of  transference  conferred  by  20  and  21  Yict^ 
c.  56 ;  and  the  only  other  remedy  will  be  to  make  the  enrolmeGi 
an  enrolment  for  the  whole  of  the  Outer  House  judges,  and  i» 
business  can  be  parcelled  out  among  them  by  a  clerk,  as  is  now  doM 
in  the  Glasgow  Sheriff  Court.     There  is  no  such  thing  as  the  right 
of  a  suitor  to  choose  his  judge.     A  defender  is  just  as  much  eo* 
titled  to  be  heard  in  the  matter  as  a  pursuer ;  and,  since  both  woaU 
be  likely  to  differ,  the  best  course  is  to  leave  the  matter  to  tin 
chance  distribution  of  a  public  official,  destitute  of  prejudice  airl 
feeling.     The  experience  of  the  Act  referred  to,  has  proved  tbl^ 
such  a  power  may  be  safely  exercised  without  danger  to  the  inte; 
of  justice. 

The  next  interesting  feature  of  the  coming  year  is  the  enorm<HS 
litigation  connected  with  the  Western  Bank.  There  is  no  and 
actions, — involving  questions  in  every  branch  of  joint  stock  o 
panics  law, — the  liability  of  particular  classes  of  shareholders 
contributories, — persons  who  have  been  deluded  into  becom' 
partners  by  the  false  reports, — of  trustees  charged  in  respect 
their  wards, — of  husbands  who  have  married  wives  of  large 
pectaiions, — by  transferees  against  transferrers,  and  so  on.  H< 
many  attempts  are  being  made  to  make  the  directors  responsibj^ 
we  cannot  tell.  These  gentlemen  have  every  reason  to  be  tbankn 
that  it  is  now  only  sought  to  make  them  civilly  liable. 

Tlie  Slieriff  Courts, — ^The  present  month  marks  another  impar^l 
ant  era  in  the  history  of  our  County  Courts.  It  is  now  five  retf ' 
since  the  Act  of  1853  effected  a  revolution  in  the  practice  hti^ 
these  invaluable  tribunals ;  and  the  pension  clauses  of  the  Act  i^^ 
come  into  force.  Strange  that  Parliament  was  so  late  in  rect^ 
nising  the  importance  of  the  office  of  sheriff-substitute.  Till  ^ 
1  and  2  of  the  Queen,  he  was  removeable  by  his  principal  at  plt> 
sure ;  and  till  1853,  the  emoluments  of  the  office  were  certainly  d^ 
such  as  to  attract  a  very  high  class  of  talent.  The  salaries,  thouj^i 
still  inadequate,  are  now  sufficiently  valuable  to  secure  a  soperior 
class  of  lawyers,  fond  of  country  life,  and  weary  of  the  excitemeott 
of  actual  practice.  In  no  particular  has  the  operation  of  the  Act  ^ 
1858  been  more  satisfactory  than  in  the  entirely  new  class  of  jnd^ 
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^rhich  it  called  into  being — intetli^nt  men,  sound  lawyers,  and, 
bove  all,  persons  of  energetic  habits.  It  was  to  be  expected,  of 
ourse,  that  those  worthy  old  gentlemen,  who  were  trained  under 
be  old  system,  would  have  some  difficulty  in  adapting  themselves 
3  the  entirely  new  demands  which  were  made  on  them  by  the 
loncrieff  Act.  As  a  consequence,  the. requirements  of  the  statute, 
nd  the  wants  of  the  public,  have  in  some  places  been  imperfectly 
itisfied.  Bat  the  thanks  of  the  community  are  due  to  those  de- 
oted  and  aged  servants  of  the  Crown,  and  in  retiring  on  the 
Uowances  wnich  they  may  now  claim,  every  person  must  be  satis- 
ed  that  the  pension  has  been  fairly  earned.  According  to  the 
uration  of  service — ^ten,  fifteen,  or  twentv  years — a  sheriff  is  now 
Qtitled  to  retire  on  a  pension  of  one-third,  two-thirds,  or  three- 
Drths,  of  his  salary — the  salary  being  computed  on  an  average  of 
e  five  preceding  years.  (1  and  2  Vict.,  c.  119,  sec.  6;  16  and 
Vict,  c.  80,  sec,  37.)  It  is  now  five  years  since  the  increase 
)k  place  in  the  emoluments  of  the  office ;  and,  as  a  consequence, 
is  anticipated  that  a  considerable  change  is  about  to  occur  among 
Hocal  judges. 

The  same  Act  (sec.  87)  makes  it  lawful  for  Her  Majesty,  upon 
'  joint  recommendation  of  the  Lord  President  of  the  Court  of 
ttion,  Her  Majesty's  Advocate,  and  the  Lord  Justice  Clerk,  all 
the  time  bein^,  to  grant  authority  to  any  sheriff  to  appoint  one 
ff^e  additioncu  sheriff-substitutes ;  ^'  provided  always,  that  such 
^t  recommendations  shall  expressly  bear  that  the  appointment  of 
^  additional  officer  or  officers  is  essentially  necessary  for  the 
^lic  service ;  and,  provided  also,  that  no  more  than  ttoo  additional 
riif-Bubstitutes  to  each  county,  shall  be  appointed  under  the 
^ers  hereby  conferred."  At  least  two  additional  sheriffi  should 
immediately  appointed  for  Glasgow.  We  presume  that  there 
unc  no  obstacle  to  this  being  done.  It  must  be  done  immediately, 
^rwise  things  vrill  come  to  a  dead-lock.  The  existing  judicial 
f— representing,  perhaps,  a  greater  capacity  for  the  expeditious 
pi^tch  of  business  than  could  be  anywhere  else  collected — is 
roriously  inadeqnate  to  the  enormous  demands  that  daily  arise, 
the  last  Glasgow  Circuit,  a  declaration  was  cast,  because  the 
nnining  sheriff,  instead  of  dictating  the  prisoner's  answers,  as  he 
^t  to  nave  done,  was  at  the  time  engrossed  with  a  multiplicity 
Dther  pressing  concerns.  Now,  the  public  interests  cannot  be 
led  with  in  this  manner,  for  the  sake  of  saving  a  hundred  or  two 
the  Treasury. 

T^e  Ciretiits. — The  assizes  this  autumn  have  been  unusually  heavy. 
Glasgow  there  were  no  less  than  144  persons  indicted  for 
^*  Of  these  only  100  received  sentence  of  punishment;  26  of 
I  panels  were  acquitted ;  the  rest  were  remitted  to  the  Sheriff,  or 
^rwise  disposed  of.  That  convictions  should  only  have  been 
01,.  n. — no.  ixin.  kovvmbsr  1858.  k  a  k  a 
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obtained  against  two-thirds  of  the  persons  indicted,  is  a  remaik- 
able  circumstance,  for  which  we  are  unable  to  account    We  only 
wish  here  to  call  attention  to  the  enormous  amount  of  bu^ness  whicii 
the  Glasgow  Assizes  now  furnish.     It  is  too  much  to  bring  a  ^nrf- 
man  from  a  distance  and  keep  him  ten  days  hanging  on.    boise 
new  judicial  arrangements  are  obviously  required  in  the  city  « 
Glasgow.     Its  position  now  is  quite  exceptional,  and  it  most  be 
dealt  with  on  that  footing.     Either  the  number  of  assizes  held 
throughout  the  year  must  be  increased,  or  separate  assizes  held  for 
the  counties  of  Dumbarton  and  Renfrew,  or  the  Sheriff  must  U 
empowered  to  impose  sentences  of  four  years  penal  servitude.   As 
to  the  first  proposal,  it  would  be  no  great  inconvenience  to  tbe 
judges  of  Justiciary,  that  two  of  their  number  should  go  through  to 
Glasgow  by  the  10.15,  on  the  first  Monday  of  every  month;  but 
the  latter  seems  the  most  rational  solution  of  the  difficulty.   Tbe 
Crime  furnished  by  a  large  city  like  Glasgow  is,  to  a  large  extent,  (^ 
one  unvarying  type — theft  and  previous  conviction.    The  thief  ii 
a  large  town  graduates  from  one  court  to  another.     First  he » 
ceives  thirty  days  in  the  Police  Court — then  sixty  before  the  Sheril 
summarily — next  he  is  brouj^ht  before  the  SheriflF  and  a  jurvj*^ 
then  confronted  with  the  full-robed  majesty  of  the  law.    The  pni 
tice  of  the  Crown  Office  is  to  give  the  poor  devil  two  chances  beW 
the  Sheriff  and  a  jury,  unless  the  first  sentence  exceeds  eight  moom 
imprisonment,  when   he  is  sent  to  Perth  Penitentiary.    Nov^r 
Glasgow  Sheriff  may  be  left  to  deal  with  cases  of  the  above  kind, 
the  next  and  more  aggravated  stage,   as  safely  as  any  judge 
Justiciary ;  and  were  this  so,  the  business  at  the  Glasgow  A5» 
could  be  reduced  to  reasonable  proportions. 

On  the  North  Circuit  the  most  interesting  circumstance  was  tit 
maiden  appearance  of  the  Lord  Justice-Clerk.  The  profession,' 
all  the  assize  towns,  were  unbounded  in  their  admiration,  and 
heartily  sympathise  with  them  in  the  feeling.  His  unvanii 
courtesy — his  uncomplaining  patience — his  ready  appreciation  ci 
point  as  soon  as  mooted,  formed  a  pleasing  addition  to  the  mai 
admirable  judicial  qualities  which  his  charges  to  the  jtiry  dispUvei 
These  circumstances,  taken  in  connection  with  the  fact  that  I 
brother  judge  was  the  venerable  and  amiable  Lord  Ivory,  made  i 
North  Circuit  this  autumn  a  favourable  contrast  with  another,  whi 
is  the  favourite  resort  of  the  junior  bar. 

Social  Science. — The  second  meeting  of  the  Association  for  tw 
Promotion  of  Social  Science  has  been  again  a  great  success.  1^ 
deed  the  proceedings  at  Liverpool  have  been  more  interesting  tL^ 
the  meeting  at  Birmingham,  last  year ;  but,  we  are  still  sceptic* 
that  the  reading  of  a  series  of  essays  on  the  many  branches « 
the  most  inexact  of  all  departments  of  knowledge,  will  never  1^ 
to  any  practical  result     This  is  especially  true  of  the  departme^^ 
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levoted  to  Jarisprudence.  The  discussions  here  seem  to  have  been 
sfl  entirely  to  mercantile  men,  of  an  ingenious  and  speculative 
ast  of  mind,  but  with  no  practical  knowledge  of  the  subject.  Nowj 
very  important  amendment  of  the  law  has  come  from  a  practising 
iwjer ;  and  it  is  perfectly  obvious  that  it  ever  must  be  so.  It  is  only 
ractical  men  who  can  satisfy  the  conditions  of  that  conservative 
rogress  which  is  so  well  described  in  the  excellent  address  of  the 
ford  Chancellor  of  Ireland : — 

But  the  Qse  of  timely  remedies  is  a  standing  duty.  The  continued  neglect 
fuQctiooal  irregularity  leads  to  chronic  disease  and  organic  disorder.  All 
ulogy  and  all  experience,  from  the  pruning  of  the  tree  to  the  repair  of  the 
oildiflg,  teach  us  that  the  conservative  spirit  is  necessarily  remedial,  and  that 
le  deinands  of  time  cannot  safely  be  postponed.  ''  Time/'  says  Sir  Matthew 
li^i  "is  the  wisest  thing  under  Heaven.  He  that  thinks  that  a  State  can  be 
actly  steered  hy  the  same  laws  in  every  kind  as  it  was  200  or  300  years  since» 
>.v  as  well  imagine  that  the  clothes  that  fitted  him  when  he  was  a  child 
>uld  serve  him  when  he  was  grown  ujp  as  a  man.  The  matter  changeth  the 
torn,  the  contracts,  the  commerce ;  the  dispositions,  education,  and  tempers 
men  and  societies  change  in  a  long  tract  of  times ;  and  so  must  their  laws 
some  measure  be  changed,  or  they  will  not  be  useful  for  their  state  and 
dition."  The  living  law  must  not  be  left  to  perish  in  the  arms  of  the  dead. 
*  is  a  rule  of  present  obligation,  and  the  statute-book  should  therefore  be 
ured  of  all  that  is  not  now  proper  to  bind  the  free  citizens  of  this  genera. 
^  Some  laws  have  been  but  the  scaffolding  of  our  social  system;  the 
to?al  of  such  cannot  weaken  the  foundation  or  shake  the  superstructure. 
WIS  have  lost  the  sanction  of  public  opinion,  and  a  law  whicn  cannot  be 
^ed  without  offending  public  feeling  ought  not  to  be  retained.  Again, 
%  are  laws  which  are  now  happily  surpassed  by  the  improved  intelligence 
moral  convictions  of  society ;  laws  which  may,  perhaps,  have  aggravated 
evils  which  they  were  c^ed  on  to  remove,  for  these  could  only  yield  to 
ler  influences. 

Jut,  while  changes  of  the  above  description  will  never  be  carried 

by  anybody  but  lawyers,  some  of  the  papers  prepared  for  the 

•'erpool  meeting  will  be  read  with  considerable  interest.     They 

valuable  for  the  suggestions  they  contain.     Commercial  men 

1  tims  make  their  wants  known  to  the  profession,  which,  in  its 

^  can  more  readily  than  they,  devise  the  mode  in  which  they 

to  be  supplied.     For  instance,  the  registration  of  all  private 

tnerships — an  excellent  thing — was  discussed,  approved,  and  re- 

!^d  to  a  committee.    But  the  most  instructive  of  all  the  papers 

J  one  which,  we  regret  to  say,  was  anonymous.     It  was  entitled 

fhe  Administration  of  the  Law  by  Justices  of  the  Peace." 

"he  writer  severely  commented  upon  the  administration  of  the  law  by 
'^try  justices,  among  whom,  he  admitted,  there  were  several  excellent 
^  but  that  was  not  the  result  of  the  system — they  were  rather  good  magis- 
^  among  mountains  of  rubbish.  As  to  borough  justices,  they  were  created 
latches,  were  political  partisans,  hard-mouthed  men,  and,  indeed,  about  the 
y  men  who  sought  the  office.  These  gentlemen  were  generally  innocent  of 
law,  and,  indeed,  were  very  frequently  intellectually  deficient,  ignorant, 
1  vicious.  The  community  were,  however,  compelled  to  take  "justices' 
^  And  be  thankful  for  it.  The  writer  proposed  a  legal  paid  chairman  of 
court  of  quarter  sessions,  a  stipendiary  magistrate  for  every  borough,  and 
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one  stipendiary  or  more,  if  neeeesary,  for  coaaties  ;  and  eoocladed  by  expres- 
ing  a  hope  that  Lord  Brongham  would  more  in  the  reform  of  the  law  in  lespec 
of  the  **  great  unpaid." 

The  abolition  of  the  obnoxioas  body  of  amatear  jad^ee— nibaa 
and  niral — ^would  be  the  crowning  glory  of  a  Conservative  govern- 
ment.    But  this  is  the  subject  of  the  next  paragraph. 

The  Unpaid  Magistracy. — We  have  already,  on  different  occasioDS, 
made  reference  in  these  pages  to  the  absurdity  <^  continuing  tb 
unpaid  magistracy.  Unfortunately  for  our  position,  we  do  not  hesr 
of  all  the  blunders  which  they  commit ;  but  we  have  not  yet  forgotten 
the  tippling  Bailie  from  Stirlingshire,  who  fined  a  man  in  20s.,  and 
afterwards,  when  driving  him  to  prison  in  his  own  cart,  oSered  to 
compound  the  matter  for  5s.  on  condition  that  they  would  drink  t 
together ;  nor  the  worthy  Bailie,  from  the  more  polished  town  J 
Glasgow — where  better  things  might  be  expected — who  found  a  pc^ 
boy  guilty  of  theft,  ^^  partly  on  his  own  confession  and  partly  on 
evidence  adduced."  Up  to  this  time,  these  things  were  seldom, 
ever,  brought  to  light,  except  after  an  overhauling  in  the  Justicbf 
Court ;  but,  the  other  day,  we  lighted  on  a  Glasgow  daily  pa 
the  Bulletin^  containing  reports  of  certain  ^^  trials  in  the  Gl 
Central  Police  Court,  from  which  we  proceed  to  make  a  few 
tracts.  We  are  satisfied  that  a  perusal  of  them  will  convince  e 
one  that  some  change  must  immediately  take  place.  At  all  e? 
we  must  protest  that  the  pure  streams  of  justice  shall  be  no  loi 
polluted  by  men  who  pretend  to  administer  the  law  gratis. 

The  first  case  which  we  extract  is  one  of  theft. 

Catherine  Gallacher  was  charged  with  stealiug  a  tartan  shawl  from 
house  of  her  father. 

The  Aaseasor — **  Is  your  father  living  1" 

Prisoner—"  Yes." 

The  Assessor—"  Is  he  in  the  Court  ?" 

Prisoner—"  Sir  1" 

The  Asseiisor — "  Is  he  in  the  building  now  7" 

Prisoner—"  No." 

The  Assessor — "  Are  you  guilty  of  that  chaige  ?" 

Prisoner-**  Yes." 

BaiUe  M*CuUoch— "  Well,  well !" 

The  Assessor — ^**  Say  under  what  circumstances  you  took  the  shawl  6d 
the  house." 

Mr  Lang,  Procurator- Fiscal — "  111  bring  out  the  circumstances.'* 

The  Assessor — ^^  It  is  necessary  she  should  do  so  before  die  pleads.  '^^ 
prisoner) — have  you  any  statement  to  make  9  " 

Prboner — ^**  No."  - 

Mr  Lang  explained  to  the  bench  in  a  confidential  manner,  that  prisoner  v^ 
otiiers  were  iu  the  habit  of  stealing  these  articles  with  the  eonnirance  df  ^ 
o  Winers  on  the  chance  of  being  detected,  and  then  the  pawnbrokers  who  m 
taken  the  goods  in  pledge  lost  the  money.  The  trick  had  been  diseovereii  ^ 
fore  now. 

The  Assessor  (to  prisoner) — •*  Did  your  mother  know  you  took  these  ^o(«d- 

Prisoner— "No." 
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The  Aflseasor — *•  Nor  your  father  V* 

Prisoner—**  No." 

The  Aasessor — '*'  What  end  had  yoa  in  view  in  taking  them  ?  (no  answer.) 
What  did  you  do  with  the  money?**' 

Bulie  M*Culloch— <<  Was  it  for  the  shows  ?  I  think  I  had  better  send  her 
to  prison  for  a  couple  of  months.     Very" 

the  P.  F— "  What  amount  did  you  get  for  them  ?    What  do  you  work  at  1" 

The  Assessor  (expUiining) — "  Do  you  do  anything  ?" 

Gaptaio  Smart  (who  had  just  arrived,  advising  the  bench) — **  She's  a  bad  girl, 
ud  should  be  sent  to  prison.** 

A  witness  was  here  called,  whom  we  understood  to  be  the  mother  of  the 
prisoner. 

The  Assessor — **  What  age  is  she  ?  *'  (looking  towards  the  prisoner). 

Witness— «  Fifteen." 

The  Procurator-Fiscal — "  A  good  deal  more.'* 

The  Assessor— '*  She'll  never  see  fifteen"  (to  prisoner),  "  What  church  do 
you  attend?" 

Prisoner—*^  The  Catholic  Church." 

The  Assessor — *^  Then  we  had  better  send  you  to  prison.*' 

Bailie  M'Culloch — "  You're  found  guilty  on  your  own  confession  stealing 
from  your  fathe/s  house,  oonfessing  you  ^d  it  intentionally  ;  1*11  send  you  30 
days  to  prison. 

The  Assessor — **•  You're  sent  to  prison  for  SO  days.*' 

Here  we  have  the  procurator  fiscal  contradicting  his  own  witness 
as  to  a  matter  of  fact,  the  assessor  making  up  his  mind  to  send  a 
;oung  girl  to  prison,  seemingly  only  after  being  told  that  she  goes 
to  the  Catholic  Church  ;  Captain  Smart,  whom  we  may  call  junior 
for  the  prosecution,  usurping  the  duties  of  assessor  by  advising  the 
Bench;  and  Bailie  M^(julloch,  after  being  thus  well  and  ripely 
advised,  coming  to  the  conclusion  that  the  panel  is  guilty  of  stealing, 
and  of  doing  so  intentionally,  as  if  any  one  ever  committed  theft 
nnintentionally  or  by  accident  I 

The  next  case  is  one  of  assault.  It  is  principally  instructive  for 
the  elegant  and  very  intelligible  language  in  which  the  Bailie  pro- 
nounces sentence.     Here  it  is  : — 

John  Robertson  was  charged  with  having,  on  Sunday  morning,  been  the 
worse  of  liquor  and  disorderly  in  a  house  in  M'Pherson  Street,  and  with  assault- 
ing the  proprietress  of  the  house,  and  striking  her  on  the  head  with  a  stick. 

The  Assessor — '*  What  do  you  say  to  that,  John?*' 

John  made  a  lengthened  statement,  to  the  effect  that  he  had  been  robbed  of 
L.1, 12s.  in  the  house,  and  had  committed  the  assault  in  self-defence,  when 
assaulted  by  four  or  five  Herculean  females  of  questionable  reputation. 

The  Assessor — Is  that  your  defence  ? 

The  Procurator-Fiscal — ^His  defence  is  this,  that  he  did  it  in  self-defence, 
and  was  not  only  attempted  to  be  robbed,  but  actually  robbed. 

Mr  Wright,  agent  for  the  defender — ^"  That's  the  defence.'* 

Bailie  M'Oulloch — (to  prisoner) — **  You*re  very  cheap  o't." 

Prisoner — **  Deed  am  I,  sir." 

Witnesses  were  examined  who  proved  that  John  had  come  into  this  house — 
a  low  brothel — and  had  gone  to  bed,  his  **  ladye-love"  decamping  while  he 
slept.  In  the  morning  he  awaked,  and  finding  his  money  gone,  began  to  **  kick 
op  a  row,**  and,  ultimately,  struck  the  mistress  of  the  establishment  and  cut 
her  head  considerably.  The  prosecutrix-*-if  we  may  be  allowed  an  expresbton 
peculiar  to  the  Anglican  courts—said  a  girl  had  been  sent  after  twelve  o'clock 
for  whisky. 
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The  ABseasoiv-*'  Where  did  you  get  it?" 

Witness — **  I  sent  a  girl  to  a  club  in  the  Saltmarket  for  it.*' 

Bailie  M'Gulloch  (with  a  look  bordering  upon  the  humorous) — ^  Are  yon  a 
member  of  the  club  ?  "    (An  approving  laugh  from  Captain  Smart.) 

Witness — "  No."  The  prisoner  struck  me  with  the  stick,  and  sud  he  wM 
murder  me.    He  went  towards  the  door. 

The  next  witness  said  that  the  mistress  herself  went  for  the  drink.  The 
prisoner  took  the  thick  end  of  the  stick. 

The  P.  F. — *'  And  used  it  as  a  hammer."    (Laughter  from  the  officials.) 

After  all  the  evidence  had  been  led,  the  agent  for  the  prisoner  began  to  con- 
tend that  the  assault  had  been  committed  in  self-defence. 

Bailie  M*Gn11och— '**Had  it  been  proved  in  self-defence,  the  defence  wosU 
be  of  some  value.  But  it  is  not  proved  in  self-defence,  but  because  he  vis 
robbed,  out  of  revenge  he  struck  the  woman.  The  man  got  into  a  den  of 
blackguards,  and  had  himself  to  blame.** 

Mr  Wright — **  The  man's  statement  to  me**— 

The  Assessor — '*  Speak  to  what's  before  us.  We  can*t  take  the  mus 
statement." 

Mr  Wright  concluded  by  saying  that  the  deed  was  done  in  self-defence,  ao^ 
that  the  money  lost  was  a  sufficient  penalty. 

After  some  whispering  between  the  officials  and  the  bench. 

Bailie  M^CuUoch  said — Well,  John,  this  case  is  clearly  brought  against  jos, 
that  you  were  guilty  of  disorderly  conduct  in  that  bouse,  and  well  but--{c4i 
receiving  a  whispered  suggestion  from  the  Assessor)— disorderly  conduct  vd 
assault.  If  you  came  to  Glasgow,  as  you  have  already  stated,  and  get  druDk, 
and  don't  take  care  of  getting  yourself  entrapped  to  get  to  a  house  of  this  kind. 
I  regret  very  much  these  houses  ai-e  so  plentiful.  We  can*t  go  anywhere  witbo«i 
being  attacked  bj  these  women.  I  hope  I  were  able  to  punish  them.  Mess- 
time,  I  fine  you  lOs.  6d.  or  fifteen  days.      I  hope  it  will  be  a  warning  to  yoo."* 

In  the  following  case  a  poor  cabman  seems  to  have  been  fined  for 
an  offence  not  charged  against  him  : — 

A  cab-driver  was  charged  with  allowing  his  horse  to  gallop,  and  with  dririsf 
furiously  down  Campbell  Street.  Cabbie  laid  the  blame  on  the  brechin.  It 
transpired  that  he  had  not  appeared  when  first  cited,  but  had  been  brought  t« 
court.  He  pled,  as  an  excuse,  that  he  had  gone  to  the  country,  expecting  ta 
return  in  time,  but  bad  been  detained. 

Bailie  M^Culloch — ^^  If  you  had  come  here  as  you  ought  to  have  doee, 
according  to  the  summons,  you  would  have  got  the  benefit  of  this  case.  I  xsosi 
say  the  court*s  not  to  be  put  about  by  you,  besides,  you  are  guilty  of  this  fiBxioa 
dnving,  and  I  fine  you  7s.  6d.y  or  eight  days." 

From  another  case  we  gather  that  in  the  eyes  of  Bailie  M*CoJ- 
loch  it  is  an  aggravation  of  the  offence  of  ^^  drunk  and  disorderij* 
that  the  culprit  is  a  stranger  in  the  bibulous  city :- — 

A  travelling  tinker  and  an  itinerant  umbrella-mender  pleaded  guilty  to  hiTioi 
been  drunk  and  disorderly  in  Glassford  Street.    They  were  strangers. 

Bailie  M'CuUoch — "We  can't  submit  to  this  disorderly  conduct  oo  tbe 
streets,  by  any  people,  in  this  way,  far  less  strangers.  I  fine  you  78.  6d.,  or 
eight  days*  imprisonment." 

These  illustrations  surely  speak  for  themselves^  and  we  do  not 
intend  at  present  to  offer  any  further  comment  on  them.  Oo 
reading  the  remarks  of  Bailie  M^CuUoch,  we  rushed  for  a  copy  of 
the  Glasgow  Directory.  A  reference  to  it  explained  the  whole 
matter.     This  Solon  of  Glasgow  retails  tea  and  sugar  in  Argvk 
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Jtreet !  We  conclude  with  one  more  case,  as  illustrative  of  the 
JajliVs  own  opinion  of  himself  and  brethren,  and  the  horror  with 
^'hich  he  contemplates  the  Appellate  Jurisdiction"  of  the  Justices  of 
he  Peace : — 

James  Smith,  aged  evidently  about  17,  was  charged  with  assaulting  and  kick- 
ig  a  girl,  of  same  age,  in  a  whisky  shop  in  High  Street.  The  witnesses  were 
iree  girls,  aged  respectively  13, 15,  and  17,  who  testified  to  drinking  ale  with 
iree  boys  in  this  shop. 

Bailie  M^Culloch — •«  That  man  shouldn't  have  a  license.  You  should  see  to 
lis,  Captain." 

Captain  Smart — "  He  lost  his  license,  hut  got  it  again  against  my  will.'* 

Bailie  M*Culloch— "  O  these  Justices  of  the  Peace  I" 

The  prisoner  said  his  wages  amounted  to  15s.  or  L.l  a  week,  and  he  and  the 
iris  went  whenever  they  had  money  to  public  houses  and  got  drink. 

Kailie  M'Cnlloch— "  Well,  you're  guilty  of  this  disorderly  conduct^the 
neflsor  prompting,  "  and  assault")— and  assault  against  this  girl ;  so  it  s  a 
aniing  to  you.     A  guinea,  or  thirty  days. 
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(From  Dumfries  Courier.) 

Lord  Benholme,  as  the  Senior  Lord  Ordinary  of  the  Court  of  Session,  and 
»d  Ardmillan,  as  the  Lord  Ordinary  in  Exchequer,  held  a  Court  in  Edinburgh 
Uhe8th  October,  for  the  purpose  of  hearing  appeals  under  the  Valuation 
%  from  the  various  counties  of  Scotland.  They  sat  under  the  powers  con- 
ired  upon  them  by  the  second  section  of  the  Valuation  of  Lands  (Scotland) 
;t,  20  and  21  Vict.,  cap.  58. 

The  Judges  first  determined  that  parties  were  entitled  to  appear  by  counsel. 
Whether  Money  to  he  laid  out  in  improvements  is  Rentf — 1.  The  first  case 
iceii  op  was  one  in  which  Mr  and  Mrs  Murray  Dunlop  of  Corsock  had  ap- 
^ed  from  the  valuation  of  a  farm.  The  assessor  valued  the  farm  of  Upper 
irand  Nether  Glaisters,  in  the  parish  of  Kirkpatrick  Durham,  at  L.d52, 4s.  6d.; 
d  the  object  was  to  reduce  this  valuation  to  L.dOO.  The  Commissioners  re^ 
iced  the  valuation  to  L.347>  4s.  6d.  The  facts  were,  that  the  rent  stipulated 
^  L.300;  but  the  lease  contained  a  provision  to  the  effect  that  the  proprietrix 
onld  espend  L.l 000  on  the  farm,  for  which  the  tenant  was  to  pay  interest  at 
6  i^te  of  5  per  cent.  The  question  was,  whether  such  interest  was  to  be  re- 
*ded  as  "  rent^*'*  or  a  return  for  money  lent  to  the  tenant.  The  landlord 
uved  any  claim  for  interest  on  a  part  of  the  money  expended  on  march  fences, 
that  the  whole  sum  payable  annually  by  the  tenant  in  consideration  of  the 
•1000  to  be  laid  out  on  the  farm  was  L.47,  49.  6d.  Of  the  L.IOOO  there  was 
upended  L.200  for  lime,  which  was  laid  on  as  a  top  dressing,  and  L.56  on  sheep 
^ns ;  the  remainder  being  laid  out  upon  permament  improvements  in  fences, 
"^ning,  and  houses.  It  was  contended,  on  behalf  of  the  proprietors^  that 
nther  in  law  nor  according  to  the  ordinary  acceptation  of  the  term,  was  any 
iH  of  the  interest  on  the  L.IOOO  rent:  none  of  the  remedies  peculiar  to  a 
ndlord  for  the  recovery  of  rent  were  applicable  to  it,  and  it  was  just  the  same 
^  as  if  the  landlord  had  lent  to  the  tenant  L.IOOO  to  stock  his  farm,  or  ad- 
uiced  him  capital  to  cultivate  it.  The  Judges  did  not  adopt  this  argument, 
Kcept  80  far  as  regards  the  lime  and  the  money  expended  for  sheep  drains, 
ucy  held,  that  the  expenditure  in  reference  to  these  two  particulars  ousht 
t^perly  to  be  made  by  the  tenant.  The  top  dressing  from  the  lime  createaan 
i^niediate  benefit  enjoyed  by  the  tenant  himself,  and  the  sheep  drains  being 
nrface  drains,  required  frequently  to  be  renewed.    The  return  paid,  therefore, 
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for  the  expenditure  as  to  lime  and  sheep  drains  were  regarded  by  the  indgei 
not  as  renty  but  as  interest  on  money  advaneed  to  enable  uie  tenant  to  ciutiTatc 
the  farm.  The  remainder  of  the  expenditure,  however,  on  permanent  iIllpTOT^ 
ments,  such  as  fences,  houses,  and  drains,  insured  to  the  estate  and  increase! 
its  value  ;  and  although  not  in  the  strict  sense  of  law  renif  it  most  be  taken  to 
be  so  in  the  sense  of  the  Valuation  Act,  the  leading  object  of  which  was  to  is- 
certain  the  real  value  of  land  at  the  time  in  its  actual  state. 

Another  point  arose  upon  the  same  case.  By  an  agreement  subseqsentto 
the  lease  it  was  agreed  that  an  additional  L.100  should  be  laid  out  on  honsa, 
which  sum  was  advanced  by  the  landlord,  and  the  tenant  was  bound  to  fay 
interest  thereon  at  5  per  cent.  The  judges  held  this  to  fall  under  the  prisopU 
of  permanent  improvements,  and  regarded  the  interest  as  rent  in  the  eense  of 
the  Valuation  Act. 

The  C!omaiissioners  had  found  that  the  interest  paid  on  the  whole  L.IOOOwk 
to  be  regarded  as  rent,  and  refused  to  make  any  distinction  as  to  the  expendi- 
ture for  lime  and  sheep  drains.  But  they  held  that  the  interest  upon  the 
L.100  subsequently  advanced,  was  not  rent.  From  this  statement  the  opimos 
of  the  Judges,  which  is  in  the  following  terms,  will  be  understood  :— 

"  We  are  of  opinion  that  the  determination  of  the  CommiasionerB  is  light  ia 
regard  to  the  L.800,  deducting  L.56  for  sheep  drains.  That  it  is  wrong  as  U 
the  L.200  for  lime.  That  it  is  wrong  in  regiara  to  the  L.100  expended  on  booaes 
under  the  agreement  of  1852. 

(Signed)        **  H.  J.  Robsribo^. 
^'  Jab.  Cbaufubd." 

.  11.  Woods  mutt  he  Valued  every  Tear,  whether  th^  return  Revenue  or  «t 
— The  second  case  taken  up  was  an  appeal  by  the  assessor  against  the  Goa* 
missioners'  judgment  in  favour  of  Mr  and  Mrs  Dunlop.  On  the  estate  of  Cc^ 
sock  there  are  certain  woodlands,  consisting  of  thirty -three  acres  of  yoons 
plantations,  and  one  and  a-half  acres  of  copse.  The  plantation  and  the  oopM 
yield  no  revenue,  and  are  not  as  yet  capable  of  yielding  any,  nor  could  asr 
rent  be  obtained  for  them  in  their  present  state.  The  assessor,  however,  nltiec 
them  as  if  they  had  been  pasture,  or  grazing  lands  uncovered  by  wood,  ai 
L.36, 10s.  The  question  m  this  case  turned  upon  the  construction  to  be  p&t 
upon  the  6th  and  42d  sections  of  the  Valuation  of  Lands  (Scotland)  Act,  I? 
and  18  Vict.,  cap.  91.  By  tbe  6th  section,  it  is  provided,  that  <*  where  9xA 
lands  and  heritages  consist  of  wood,  copse,  and  underwood,  the  vearly  value  d 
the  same  shall  be  taken  to  be  the  rent  at  which  such  lands  and  heritages  mi^bt 
in  their  natural  state  be  reasonably  expected  to  let  from  year  to  year  aaposhfff 
or  grazing  lands."  Had  the  statute  said  nothing  more  there  would  have  h^ 
no  difficulty  in  the  case.  The  assessor  would  only  hare  required  to  have  ^ 
mated  the  value  of  the  ground  covered  by  wood,  as  if  it  had  been  a  natnn! 
grazing ;  but  then  in  turning  to  the  interpretation  clause  (sec.  42)  a  rule  blii^ 
down  as  to  the  time  when  a  valuation  shall  be  made  of  wood.  It  is  there  ^ 
clared,  that  the  expression  "  Lands  and  heritages  shall  extend  to  and  incloi 
wood,  copse,  and  underwood,  from  which  revenue  is  actually  derived."  Tke^^ 
fore  the  meaning  is,  that  wood,  copse,  and  underwood,  shall  be  valued  asgnudol 
land  :  but  shall  only  be  valued  in  the  year  when  revenue  is  actually  deriTea 
from  it,  and  as  no  revenue  was  derived  in  this  case,  there  can  be  no  valustioii- 
Lord  Ardmillan — That  is  a  starling  conclusion.  A  wood  may  be  only  cot 
once  in  twenty  years,  and  according  to  that  reading  it  is  only  to  be  valued  io 
that  particular  year,  and  then  the  valuation  is  to  be  taken  not  at  the  sctoil 
value  which  the  wood  brings,  but  at  the  ralue  as  if  it  were  a  natural  grsz'nig 
That  does  not  seem  equitable  or  right.  Mr  Dunlop  himself  tried  to  get  ia 
Parliament  these  words  about  revenue  struck  out. 

Lord  Bbnholme — We  must  try  and  find  a  meaning  for  the  word  '^Bevenoe* 
that  wHl  lead  to  results  less  inequitable  and  unjust.  Does  it  not  mean  thi^J 
You  are  never  to  value  woods  where  thev  can  never  make  any  return.  Bat  n 
at  any  time  they  will  yield  a  return,  then  they  are  a  subject  for  valastioB' 
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fferp  it  is  not  said  that  this  wood  is  ahsolately  worthless,  and  wiU  never  in 
in y  future  year  yield  anything.  I  must  presume  that  it  is  a  subject  that  will 
field  hereafter  a  substantial  return.  Welt,  then,  revenue  will  be  derived  from 
t,  and  may  be  said  **  is  derived  from  it,*'  because  the  return  which  in  a  future 
rear  will  be  made,  is  partly  the  result  of  the  erowth  of  the  present  year. 

Lord  Abdmillan — It  is  a  question  of  great  difiiculty ;  and  1  would  like  to  see 
ay  way  to  reconcile  the  words  of  the  42d  section  with  the  manifest  equity  and 
Qstice  of  the  case,  which  is  in  favour  of  a  valuation.  We  will,  however,  con- 
tder  the  matter  maturely,  and  deliver  our  judgment  hereafter. 

The  Commissioners  had  exempted  the  woodUnds  from  valuation,  but  the  re- 
iilt,  it  will  be  seen  from  the  following  judgment,  was  to  reverse : — 

^  We  are  of  opinicm  that  the  determination  of  the  Commissioners  is  wrong. 

(Signed)        **  H.  J.  Robbbtson. 
'*  Jab.  Cbaufvbd.*' 

Tht  next  cases  had  reference  to  the  mode  of  valuing 

GRASS  PARKS. 

There  were  three  appeals  taken  by  the  assessor  with  reference  to  the  valua- 
oa  of  knds  let  as  grass  parks,  in  the  cases  of  Mr  Thomas  Dickson  of  Malla- 
)y  ind  Crochmore,  Mr  Thomas  Campbell  of  Lochfield,  and  Mr  David  Maitland 
'fiarcaple. 

Lord  Bbnhoucb — This  relates  to  grass  parks  that  are  let  for  a  period  of  the 
^r,  for  a  few  months  of  the  year,  for  pasturing,  from  a  certain  term  to  a  cer- 
io  term,  while,  on  the  other  hand,  the  proprietor  has  the  occupation  of  the 
(kject  during  the  winter  ;  and  he  has  to  keep  it  fenced,  in  order  to  hope  to 
t  it  next  year ;  and  in  that  way,  it  is  said,  that  what  you  call  the  rent  of  these 
1M  parkas,  truly  is  the  price  of  the  crop,  and  not  the  rent  of  the  land, 
*P«ny  speaking  ;  and  it  includes  remuneration  for  keeping  up  the  fences, 
Mother  things  of  that  kind,  which  in  an  ordinary  lease  the  tenant  would  prob. 
Ij have  to  do  himself.  Are  you  to  take  that  as  simple  rent,  without  considering 
^  it  is  really  more  than  rent — that  it  is  the  price  of  the  crop  ?  If  you  are  to 
lue  the  prioe  of  an  arable  land  crop — oats  or  barley  that  are  cut  from  it — 
At  is  much  more  than  the  rent  of  the  land.  There  is  not  so  great  a  differ- 
^  here,  because,  except  the  keeping  up  of  the  fences,  there  b  nothing  that  the 
idlord  does  for  the  land. 

On  behalf  of  the  tenant  it  was  contended,  that  the  rents  derived  from  parks 
t  for  seven  months  in  the  year  could  not  be  taken  as  the  fair  annual  value  of 
*  tarms,  which  were  in  the  possession  of  the  proprietor.  The  sum  paid  as 
&t  represents  more  than  the  value  of  the  ground.  The  proprietor  top-dresses, 
1  well  conducted  grass  parks,  generally  once  a  year  ;  he  keeps  up  the  fences ; 
{ herds,  and  he  keeps  the  ditches. 

These  are  four  things  which  he  does  every  vear — not  merely  the  first  year 
hen  he  lays  down  the  grass.  Now,  he  does  all  these  things  besides  giving  the 
K  of  his  land ;  and  the  money  which  he  gets  in  return  is  payment,  not  merely 
f  the  ube  of  the  land — not  merely  for  the  grass,  but  for  all  these  services, 
kd  fur  tliat  expenditure.  In  this  particular  case  of  Mr  Dickson,  here  is  a 
fnier  who  has  his  land  in  his  own  occupation  ;  he  lets  it  out  for  seven  months 
y^ar  to  graziers,  who  occupy  it,  and  pay  a  rent  which  is  generally  fixed  at  an 
iction;  and  the  question  comes  to  be,  shall  you  take  the  sum  which  is  paid  bv 
^  graziers  as  the  rent  of  this  particular  subject  1  Now,  the  first  question  whien 
1^  is  this  :  Axe  we  within  the  dd  clause  of  the  6th  section  of  the  statute, 
hicb  directs  you  to  take  the  rent  conditioned  as  the  fair  annual  value  f 
'l^erve  what  the  3d  clause  says — **  Where  such  lands  or  heritages  are  banajids 
^  for  a  j^earfy  rent  conditioned  as  the  fistir  annual  value  tnereof,  without 
'Utom  or  consideration  other  than  the  rent,  such  rent  shall  be  held  and  taken 
^  he  Ihtymtrly  rent  or  value  of  such  lands."  And,  proceeding  on  that  clause, 
lie  valuator  saya — The  price  to  be  paid  by  these  graziers  is  the  rent;  you  have 
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let  this  to  them,  and  therefore  I  am  within  that  clause  of  the  section.  Kow, 
Ist,  We  are  not  within  that  clause ;  this  is  a  case  to  be  disposed  of  under  ti|i 
first  clause  of  the  section — a  case  of  land  unlet,  and  where  we  are  to  sscertaio 
the  annual  value.  We  are  not  under  a  lease  here  at  all.  And  why  1  Beeaose 
the  3d  clause  speaks  of  lands  which  are  let  for  a  yearfy  rent,  and  it  speaks  d 
that  as  conditioned  as  the  annual  value,  having  r^erence  to  the  case  of  jwoWji 
letting,  and  not  having  reference  to  a  case  like  this,  where  there  is  a  leUios 
simply  for  a  portion  of  the  year.  One  can  conceive  cases  where  land  might  U 
let  for  a  week  or  a  month. 

But  suppose  we  are  wrong  in  that,  and  suppose  that  you  should  hold  tht 
we  are  under  that  dd  clause^  and  that  this  is  to  be  treated  as  a  lease  to  the« 
graziers,  though  the  assessor  has  not  so  treated  it,  the  question  arises,  What  is 
the  sum  conditioned  to  be  paid  under  these  articles  of  roup  ?    Rent  is  the  re- 
turn given  -for  tlie  use  of  the  land,  and  nothing  else.     There  is  the  bare  nakd 
soil,  and  from  that  the  tenant  is  to  raise  his  crops,  and  to  make  a  profit  fron 
them.     But  if  he  gets  more  than  the  bare  soil,  then  the  price  which  he  paysb 
over  and  above  what  is  properly  rent ;  and  if  it  can  be  shown,  that  the  tenaot 
in  the  present  case  gave  more  for  this  land  than  for  the  mere  use  of  the  will 
then  this  is  not  rent.    Now,  a  grass  park  is  a  peculiar  thing.     In  the  first 
place,  the  grass  is  not  the  natural  grass ;  it  is  grass  which  is  as  much  a  crop  as 
wheat  is.     The  soil  is  ploughed,  the  grass  is  laid  down  on  it,  and  during  the 
first  year  it  is  totally  unremunerative— it  cannot  he  let  at  all.     In  the  second 
year  you  get  a  crop  off  it ;  but  the  second  year's  crop  won't  pay  for  Uieexpens^i 
first,  of  the  loss  of  a  whole  year's  crop,  and  secoud,  of  the  expense  of  lahoor. 
The  second  year's  crop  does  not  pay ;  and  unless  you  take  a  third,  a  fourth,  an^ 
a  fifth  year,  this  kind  of  farm  management  would  never  be  remunerative.  There- 
fore, in  reality,  this  grass  is  a  crop,  and  it  is  the  very  same  case  as  if  one  hsdM 
out  a  field  of  turnips  to  be  fed  upon  by  sheep.  The  return  which  the  grazier  wodii 
give  me  for  the  use  of  that  field  of  turnips  to  be  fed  on  by  his  sheep,  would  be 
something  more  than  the  rent  of  the  lana;  it  would  also  be  the  value  ol  thetB^ 
nips.   This  is  well  described  in  the  case  of  Mr  Maitland  of  Barcaple : — "  ^^^^^ 
the  exception  of  two  small  fields  of  old  grass  (on  one  of  which  the  appellant  |< 
liquid  manure  last  winter,  and  on  the  other  fed  sheep  with  turnips,  with  a  viff 
to  make  these  fields  yield  a  good  crop  of  grass  for  one  year),  all  that  let  hy  ^  t 
appellant  was  young  grass  Udd  down  with  the  greatest  care,  part  of  it  h&si  I 
first  year's  grass,  and  the  rest  being  second,  third,  and  fourth  year's  gra^^l 
being  heavily  manured  with  farm-yard  manure,  guano,  and  ground  bones-^bt 
turnip  crops  having  been  fed  off  with  sheep ;  and,  in  a  number  of  cases,  instd^ 
of  taking  a  grain  crop  after  turnips,  which  is  the  crop  generally  looked  to  f* 
repaying  the  expense  of  a  rotation  of  crops,  the  appellant  again  faUo«^ 
his  fields  after  turnips,  sowiug  them  down  in  grass,  with  a  mixture  of  ^ 
finest  grass  and  clover  seeds,  partly  imported  by  himself  from  the  oonntPif 
where  they  could  be  obtained  of  the  finest  quality.    A  crop   of  grass  a 
obtained  was  at  as  great  a  cost  as  would  have  -been  one  of  wheat,  and  f^ 
at  nearly  the  total  loss  of  benefit  from  the  fields  for  the  year  in  which  ttf 
grass  was  sown,  so  that  the  first  crop  was  the  return  for  two  years'  rent ;  ^* 
as  it  never  could  make  such  return,  it  was  only  in  the  hope  that,  under  tl^ 
management,  the  quality  of  the  grass  would  remain  longer  good,  and  net  v1 
soon  require  to  he  broken  up  and  renewed  by  a  course  of  similar  cropping,  t^ 
cost  of  which  exceeds  any  profit  derived  from  it.    For  these  reasons,  the  app^ 
lant's  grass  which  he  let,  was,  he  contended,  an  agricultural  crop,  quite  as  moc^ 
as  wheat,  oats,  or  turnips ;  and  had  he  eaten  it  o£  with  his  own  cattle,  tiie  asse^ 
.  8or  admitted  that  the  valuation  of  L.460  would  have  been  right."     That  beicf 
in  reality  a  crop  produced  hy  artificial  means,  and  if  your  Lordships  are  sat> 
fied  of  that  fact,  it  is  perfectly  plain  that  this  cannot  be  considered  as  rent 
But,  again,  I  have  this  other  view  to  suggest  to  you.     The  statute  here  sap- 
that  you  are  to  look  to  the  rent  as  the  criterion  of  value ;  and  observe  the  caa 
tious  words  which  are  used — ^that  it  shall  be  taken  to  be  the  rent  at  which  ^'^<^ 
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lands  and  heritages  might  in  their  actaal  state  be  reasonably  expected  to  let  from 
year  to'year.'*  That  is  the  first  part  of  the  6th  section  ;  and  the  third  part  is» 
"  yearly  rent  conditioned  as  the  fair  annual  value  thereof."  What  use  did  the 
Legislature  contemplate  that  a  roan  should  make  of  his  lands  and  heritages  ?  Is 
it  such  occasional  use  as  the  letting  them  out  as  grass  parks?  We  know  that 
that  is  a  use  to  which  land  favourably  situated  may  be  applied  ;  if  it  is  on 
tiie  highway,  for  example,  to  the  English  markets — ^if  it  is  a  good  resting 
ground  for  cattle,  you  may  get  ten  times  more  value  for  the  occasional  use  of 
your  land  than  yon  would  by  putting  down  on  it  the  richest  crops.  But  is  that 
the  kind  of  use  the  Legislature  contemplated  ?  No.  The  words  there  em- 
ployed, **  reasonably  expected  to  let,*'  mean  the  agricultural  value  of  it. 

Lord  Ardmillan — 1  don't  know  tliat  it  is  necessary  for  you  to  maintain  that, 
because  supposing  you  have  a  farm  which,  from  its  position — on  the  way  to  the 
Knglish  markets  or  otherwise — ^is  sure  to  let  well  to  graziers,  if  you  brought 
that  farm  into  the  market,  the  tenant  would  take  that  element  into  considera- 
tion, and  you  woald  get  a  better  rent  for  it,  and  that  would  be  the  rent  that  it 
would  fairly  bring.  The  point  which  I  think  is  more  in  your  favour  is  this — 
is  not  this  use  of  the  farm,  by  letting  it  to  graziers,  a  use  more  appropriate  to 
the  farmer*s  management  of  the  land  than  to  the  landlord's  management  of  it, 
as  holding  the  position  of  landlord?  Suppose  that,  instead  of  letting  it  to  a 
tenant  in  that  way,  he  allowed  parties  to  put  i>ooths  upon  it  for  the  Falkirk 
Tryst,  or  to  use  it  for  a  week  in  the  year  for  a  race-course,  or  for  the  erection 
of  tents  at  the  edge  of  a  race-course,  all  these  things  would  be  elements  that 
Riight  make  a  tenant  give  a  little  more  for  it ;  but  if  a  landlord  chooses  to  do 
that  for  a  week  or  a  fortnight  in  a  year,  is  that  to  be  the  value  of  it  to  the 
landlord?  I  don't  think  that  is  the  use  of  it  contemplated  by  the  landlord.  I 
think  it  is  not  the  letting  of  the  subject  at  all. 

Lord  BsNHOLifE — One  may  suppose  a  considerable  variety  of  cases,  which 
still,  to  my  mind,  are  reducible  to  the  same  principle.  You  may  put  the  case 
that,  by  very  expensive  management,  you  have  got  up  a  very  valuable  crop  of 
fiwt  year's  grass,  for  which  you  get  a  very  large  price.  The  second  year  you 
vill  not  get  so  much ;  and  if  yon  were  permanently  to  lay  it  down  as  a  gniss 
park  for  a  course  of  years — twenty  or  thirty  years — why,  though  the  first  year 
there  is  a  considerable  outlay,  and  it  is  more  Uke  a  crop  of  turnips  or  oats  when 
they  are  ripe,  at  every  succeeding  year  there  is  less  of  that  element.  On  the 
other  hand,  if  you  take  the  principle  of  valuing  it  as  in  the  landlord's  occupation 
at  what  it  would  naturally  be  expected  to  yield,  why,  the  value  which  the 
A^^sessor  would  give  will  approach  every  year  to  the  rent  of  the  park,  and  prob- 
ably, at  the  end,  it  will  be  very  nearly  identical  with  it.  But  it  leaves  that 
margin  that,  whatever  is  the  difference  between  this,  say  the  fair  annual  value 
of  the  subject,  and  the  price  which  the  grazier  gives  as  the  price  of  the  grass  on 
it,  that  difference  will  be  given  effect  to  in  the  assessment.  But  the  principle 
seems  to  me  very  much  the  same.  I  daresay  on  some  grass  parks,  where  there 
i«  very  little  to  be  done  by  the  landlord,  the  rent  which  the  grazier  gives  him 
^ill  probably  be  very  nearly  the  measure  of  the  value  of  the  subject. 

Their  Lordships  took  time  to  consider  their  judgment. 

In  each  of  these  cases  the  Ck)mmi8sioner8  of  Supply  reduced  the  valuation  to 
^hatwas  estimated  to  be  the  ordinary  agricultural  value  of  the  respective 
lands ;  and  their  Lordships*  judgment  afirms  that  of  the  Commissioners.  It 
is  the  same  in  each  case,  viz. : — 

'^  We  are  of  opinion  that  the  determination  of  the  Commissioners  is  right. 

(Signed)  "  H.  J.  Robbrtson. 

"  J  AS.  Crahfurd," 
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Assurance — Memorandum  Indorsed  on  Policy — Cbiuf nietton.— In  eoniideit- 
tion  of  a  certain  extra  payment,  permission  was  granted  to  a  person  wbcK 
life  was  assured,  to  reside  abroad,  in  terms  of  the  following  memomndiiR 
endorsed  on  policy : — **  Memorandum — Anchor  Assurance  Office,  67,  Cheft|adB. 
June  23, 1853.  The  life  assured  under  this  policy  being  about  to  procred  to 
and  reside  at  Belise,  in  the  state  of  Honduras,  and  an  extra  premium  of  twcntj 
guineas  having  been  paid  for  tne  extra  ri^k  for  such  residence  for  one  yor, 

Serniission  is  hereby  granted  to  the  life  Assured  to  proceed  to  and  itBideal 
^lise  aforesaid,  and  for  the  time  aforesaid,  and  for  so  long  thereafter,  as  the 
extra  premium  shall  from  time  to  time  be  paid  along  with  the  preminm  pif 
able  on  this  policy  as  within  expressed.  By  order  of  the  board  of  directon. 
(Signed)  T.  B.,  Sec,"  The  "  Hfe  "  did  not  go  to  Belise  till  three  years  after- 
June  1856 — and  died  there  within  a  year  after  his  arriyal.  The  office  resistiJ 
payment  on  account  of  the  time  that  intervened  before  the  permission  to  gt 
abroad  was  acted  on.  But  the  Court  gave  judgment  for  plaintiff.  Willes  J.- 
I*  The  intention  of  all  parties  was  no  doubt  that  the  life  assured  should  proc«^ 
in  a  reasonable  time  to  Belise,  but  they  have  not  expressed  that  intention  ii 
the  memorandum ;  the  defendants  merely  say  that  the  life  assured  is  about  tt 
proceed  to  Honduras,  and  then  they  go  on  expressly  to  say,  that  in  considei^ 
tion  of  twenty  guineas  paid,  he  shall  have  liberty  to  reside  ia  Honduras  twcin 
months.  The  question  is,  whether  the  words  in  the  recital,  that  the  \k 
assured  is  about  to  proceed  to  Honduras,  control  the  express  words  grantlBi 
permission  for  the  life  assured  to  reside  at  Belise  for  twelve  months.  It  wooU 
De  an  abuse  of  language  to  say  it  is  so." — (Notman  v.  Anchor  Insurance  Cc. 
31  L.  T.  Rep.  202.T 

Partnership — EzeaUors — WilU-"  Prodtiee," — A  partnership  was  cntfl* 
into  for  five  years  by  8.  J.  in  1853.  By  the  terms  of  partnership  it  was  ap«i 
that  five  per  cent,  should  be  allowed  on  the  balances  of  each  partner  at  \k 
end  of  each  year  before  dividing  the  profits  ;  that  on  the  death  of  a  partiff 
during  the  term,  his  representative  should  take  his  share  in  the  profits  «o^ 
capital  until  the  end  of  the  term,  and  the  balance  then  due,  by  three  quartei? 
nay  men  ts,  with  L.5  per  cent,  on  the  balance  remaining  unpaid.  8.  J.  diedi: 
r^ov.  1856,  after  which  profits  were  made  and  the  partnership  went  on  sop 
the  end  of  the  term,  S.  J.'s  capital  and  profits  being  left  undlstorbed  by  k^ 
trustees.  By  his  will,  S.  J.  directed  his  trustees  to  collect  and  convert  i^ 
tnoney  such  part  of  his  personal  estate  as  should  not  consist  of  money,  andd 
invest  the  same,  his  wife  being  permitted  to  receive  the  income  of  such  \M 
fund  for  life.  The  trustees  were  also  authorised  by  the  testator  to  postf^ 
the  sale,  calling  in,  collection  or  conversion  of  any  part  of  his  real  or  P^^^ 
estate  as  they  thought  fit,  and  to  pay  the  rents,  dividends,  and  **  produce  *" « 
the  same  as  the  income  of  the  money  would  have  been  payable  had  the  siJr  <* 
conversion  taken  place.  Held — That  the  trustees  took  a  saleable  interest  in  t^ 
testator's  share  of  the  capital,  the  profits,  interests,  and  balances ;  thai  t^ 
widow  was  entitled  to  interest  and  profits  on  her  husband's  share  apportiooe" 
from  the  day  of  his  death ;  to  a  proportionate  part  of  the  interest  on  the  heU^^ 
standing  to  his  credit  on  the  30th  June  1856  from  his  death  till  the  end  <>f 
that  year ;  to  the  interest  and  profits  on  his  share  of  the  capital  from  I^'^' 
1856  until  the  end  of  the  partnership  term ;  to  interest  upon  each  instahn^fj 
of  the  testator's  capital  pidd  by  the  surviving  partners,  and  to  any  surplus  «i'^ 
interest. — (Johnston  v,  Moore,  31  L.  T.  Rep.  353.)  ^ 

Reparation — Master  and  Servant, — Watson  B.,  delivered  iudgment--Th:J 
was  an  action  to  recover  damages  for  an  injury  sustained  by  the  plaintic 
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tie  circumstanoes  were  these : — The  plaintiff  was  a  mine-sinker,  and  was, 
gfether  with  sereral  other  workmen,  employed  by  the  defendant  in  sinking 
:oaIpit  in  Lancashire.  The  plaintiff  was  at  work  at  the  bottom  of  the  pit, 
d  there  assisted  in  filling  a  tub  with  water,  which  was  drawn  up  to  the  top 
be  emptied,  when,  owing  to  something  which  occurred  at  the  top,  where 
}  fellow-workmen  were  employed  to  empty  it,  the  tub  fell  down  the  pit  and 
iured  the  plaintiff*.  The  cause  was  tried  before  my  brother  Byles  at  the 
it  Liverpool  assizes,  when  a  verdict  was  found  for  the  plaintiff.  A  rule  was 
tained  for  a  new  trial,  which  has  been  argued  before  us.  On  the  argument 
was  admitted  by  the  learned  counsel  for  the  plaintiff,  that  it  has  now  been 
tied  by  all  the  courts  in  Westminster  Hall,  that  a  master  is  not  responsible 
r  an  injury  sustained  by  a  servant  for  the  mere  negligence  of  a  fellow-servant 
^aged  in  the  same  employment.  The  Court  of  Ex.  Ch.,in  Roberts  v.  Smith, 
H.  and  N.  213,  has  decided  that  it  is  the  master's  duty  where  he  personally 
terferes  to  take  care  to  provide  that  the  tackle  and  apparatus  employed  by 
to  is  proper  and  secure,  and  that  he  is  liable  for  damages  caused  by  the 
uit  of  due  care  in  this  respect.  The  same  principle  was  laid  down  in 
tcrson  V,  Wallace,  1  McQueen,  748,  as  existing  m  the  law  of  Scotland  ;  and 
i^as  sought  to  bring  the  present  case  within  that  by  two  circumstances :  the 
it  was,  that  evidence  was  given  that  the  hook  by  which  the  barrel  was 
^hed  to  the  tackle  which  drew  it  up  was  not  safe,  and  that  there  ought 
have  been  a  spring-hook  on  the  inside,  which  would  have  prevented  the 
sfortune  which  led  to  the  accident.  The  answer  to  this  seems  to  us  to  be^ 
It  the  plaintiff  himself  knew  that  the  hook  which  was  used  and  worked  by 
viself  was  not  attached  to  the  tub  or  barrel  that  afterwards  fell  upon  him, 
d  he  seems  to  have  made  no  observation  or  complaint  in  any  respect  about 

We  think  that  a  servant  so  acting  cannot  maintain  an  action  against  his 
iployer ;  he  himself  was  contributory  to  the  injury,  as  it  is  stated  by  Lord 
^worth,  in  the  House  of  Lords:  '^  It  is  essential  for  the  plaintiff  or  pursuer 
^tahliah  that  the  injury  arose  from  no  rashness  of  his  own."  The  second 
tumstance  relied  on  was,  that  an  apparatus  called  a  giddy  was  not  used.  It 
IS  proved  that  the  defendant  had  supplied  a  giddy  for  the  purpose  of  beinv 
iced  on  the  top  of  the  pit,  where  tlie  tub  was  emptied  by  the  workmen,  and 
was  ased  when  coal  or  earth  was  brought  up,  but  not  water.  It  was  proved 
&t  the  defendant  was  in  the  habit  of  coming  to  the  place  where  the  pit  was 
iking,  several  times  daily.    We  think  the  defendant  is  not  rendered  liable 

these  circumstances.  He  had  supplied  a  proper  apparatus,  and  the  plaintiff's 
uow.workmen  neglected  to  use  it.  There  was  no  evidence  that  the  defendant 
^  given  any  directions  to  this  effect ;  and  it  seems  that  to  hold  the  defendant 
^le  Would  be  to  utterly  fritter  away  the  rule  that  a  master  is  not  responsible 
r  injury  caused  to  one  servant  by  the  negligence  of  another.  In  the  case  of 
ose  V.  The  Lancashire  and  Yorkshire  Railway  Company,  3  H.  and  N.  734,  this 
^  expressed  its  opinion  that  extreme  caution  should  be  used  not  to  relax  the 
»^i  and  to  this  we  adhere ;  and  we  therefore  think  this  rule  must  be  abso- 
>^  for  a  new  trial.  I  may  make  this  remark,  that  if  the  parties  think  it 
onh  their  while,  they  may  appeal  from  this  iudgment :  it  is  a  cause  of  great 
^l^rtanoe^  no  doubt,  and  if  they  think  it  right,  though  the  court  are  unani* 
0Q9  in  their  judgment  on  the  subject,  the  parties  may  have  power  to  appeal. 
-Role  a1)8olute  fur  a  new  trial,  or  leave  to  appeal  given,  if  the  parties  desire 
♦--(Griffiths  ff.  Gidlow,  31  L.  T.  Rep.  300.) 

WxRCHANT  Shipping. — ^A  charter-party  for  a  voyage  from  this  country  to 
NOf  stipulated  **  that  this  charter  being  concluded  by  B.  for  another  party, 
'e  liability  of  the  former  in  every  respect,  as  well  before  as  after  the  shipping, 
m\  cease  as  soon  as  they  have  shipped  the  cargo."  This  stipulation  was 
^Id  to  be  good,  and  that  B.  was  thereby  absolved  from  liability  for  demur* 
»ge  after  the  shipment  of  the  cargo.— (Oglesby  v,  Yglesiaa,  31  L.  T.  Rep.  234.) 

M)PYBiaiiT  IN  Desions. — A  deposit  with  the  registrar  of  one  of  the  articles 
^^f  to  which  the  registered  design  is  applied,  instead  of  a  copy  of  it  on  paper, 


A50  ENGLISH  CASES.  [^ 


i)V. 


was  held  in  Norton  9.  Nicholla,  31  L.  T.  Rep.  282,  to  be  a  suffident  compli- 
ance with  the  terms  of  the  Act. 

SnocRSSioN  Duty. — A.,  hy  will,  dated  in  1821,  devised  oerttin  estates  t"W* 
brother  B.  for  life,  remainder  to  his  nephew  G.  (son  of  B.)  in  tail,  and  Hieii. 
UponC.*s  comings  of  age,  in  March  1848,  B.  and  C.  executed  a  disentaiims 
deed,  and  vested  the  estates  in  trustees,  subject  to  the  joint  appointment  of  B. 
and  C.  By  a  deed  executed  on  the  following  day,  the  estates  were  ap|M)inte<i 
in  trust  (subject  to  an  annuity  of  L.I 000  to  C.  during  the  joint  lives  of  B.  tM 
C.)  to  B.  for  life,  with  remainder  to  0.  for  life,  and  then  to  his  sons  in  socees- 
sion.  On  the  death  of  B.  in  1855,  C.  came  into  possession  of  the  estates,  u<^ 
it  waa  held  a  succession  by  G.  under  the  will  of  A.,  and  subject  to  a  dut)  of 
L.3  per  cent.  It  was  also  held  that  G.  was  not  entitled  to  any  allowaDvcic 
respect  of  the  L.IOOO.  The  case  of  Re  Mieklethwaite,  11  Ex.  Rep.,  was  <li> 
tinguished. — (Attorney-General  v.  Sibthorpe,  81  L.  T.  Rep.  218.) 

Stock -JoBBiNO — Broker's  Commimon. — Defendant  refused  to  pay  commisafMi 
to  the  broker  he  employed  in  making  certain  pretended  contracts  by  wav  d 
gaining  and  wagering  as  to  the  differences  in  the  future  prices  of  railway  shait^ 
on  the  ground  that  the  claim  was  prohibited  by  implication  of  8  and  9  Vict.. 
c.  109.    Judgment  for  the  plaintiff. — (Inchbald  v.  CockrilL  31  L.  T.  Rep.  205 1 

Libel — Evidence  of  Malice. — Defendant,  in  a  letter  published  in  a  newspajK: 
in  April  1857y  charged  plaintiff,  according  to  the  inuendo,  with  having  maiic}- 
ously  damaged  certain  household  furniture  of  the  defendant.  Defence— privi- 
ledged  communication — the  letter  being  written  in  answer  to  one  published  'a 
tbe  same  newspaper  by  plaintiff's  son.  Plaintiff,  to  prove  express  maH 
called  a  witness,  who  swore  that,  on  the  Saturday  night  before  the  trial,  dsJi 
nine  months  after  the  publication  of  the  letter,  defendant  had  said  plaintif 

was  a  '*  d d  rascal — a  dishonourable  man,  who  had  drawn  and  dishonouit' 

bills."  The  court  held  that  the  evidence  was  properly  admitted ;  but  (W 
ludge  should  have  called  the  attention  of  the  jury  to  the  length  of  timetbt 
had  elapsed  before  the  use  of  the  expressions,  and  that  they  might  bave  1^ 
ferred  to  something  that  had  occurred  since  the  publication  of  the  libel.  TtM 
not  having  been  done,  a  new  trial  was  granted. — (Uemminga  v.  GassoD^  U 
L.  T.  Rep.  170.) 

Assignation — Pefuion, — ^A  major  in  the  army  entitled  to  a  pension  of  LI'^ 
the  grant  of  which  bore  that  it  was  payable  *'  until  further  orders."  In  cv<e> 
aideration  of  a  certain  sum,  he  granted  plaintiff  an  annuity,  payable  out  of  tk< 
pension  quarterly,  and  assigned  it  in  security.  He  also  executed  a  power  d 
attorney  empowering  plaintiff  to  receive  the  pension,  and  pay  himself  tlu' 
annuity.  After  two  payments,  defendant  revoked  the  power  of  attoroejJf 
himself  personally  going  to  the  War-office  and  receiving  the  pension.  Tbe^ 
fendant,  in  the  usual  manner,  had  received  from  the  War-ofiice  a  printed  f<n 
of  declaration  which  he  was  obliged  to  make  upon  each  occasion  when  tk 
payment  of  the  pension  became  due ;  and  at  the  bottom  of  the  printed  fonsi 
this  memorandum  : — **  This  allowance  cannot  be  assigned  as  a  security  for  abi^ 
of  money."  On  tbe  motion  for  an  injunction,  it  waa  contended  that  it  woc)s 
be  a  nugatory  and  absurd  order,  which  would  prevent  the  defendant  receirisf 
it  on  the  one  band,  and  would  not  enable  the  plaintiff  to  receive  it  on  tbe  other- 
But  V.  0.  Stuart  said  the  court  will,  by  injunction,  restrain  the  defendtit 
from  receivinjof  this  pension,  and  will  not  permit  this  late  4>fficer  of  tbe  army  t»' 
do  anything  mrther  to  break  a  contract  which  he  has  deliberately  made.  Tk 
order  will  be  to  restrain  the  defendant  from  receiving  this  pension,  and  also  froc: 
executing  any  power  of  attorney,  authorising  or  permitting  any  other  per^^"* 
except  the  plaintiff,  to  receive  it.— (Knight  v.  Bulkeley,  31  L.  T.  Ren.  210.) 

Perjubt — Proof  of. — The  defendant,  who  was  a  police-officer,  laid  an  iiif<*' 
mation  against  a  publican  for  having  his  house  open  after  eleven  o'clock  s\ 
night.     At  the  hearing,  however,  of  the  information,  he  swore  that  he  kncff 
nothing  of  the  matter,  except  what  he  had  been  told  by  another  perwm.j*" 
that  he  '•  did  not  sec  any  person  leave  the  defendant's  house  after  eleven    on 
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be  night  in  question.  It  was  upon  this  last  allegation  that  perjury  was 
ssigned,  and  in  proof  of  its  falsehood  it  was  shown  by  the  clerk  to  the  magis- 
rates,  that  when  the  defendant  came  to  lay  the  information,  he  said  he  **  had 
i8t  night  (the  night  in  question)  seen  four  men  leave  his  (the  publican's)  house 
fter  eleven  ;  that  one  of  them  he  could  sware  to— it  was  Williamson — he 
new  him  by  his  coat."  Another  witness  deposed  that  upon  a  different  occasion 
le  defendant  made  the  same  statement  to  him.  A  third  witness  deposed  to  a 
mil&r  statement,  and  it  was  also  proved  as  a  fact  that  Williamson  and  others 
'\d  leave  the  house  after  eleven  o'clock  on  the  night  in  question.  It  was  also 
roved  that  the  defendant  had  offered  the  publican  to  settle  it  for  L.l,  saying 
i  was  risking  perjury  ;  and  it  was  proved  in  addition  that  the  defendant 
irned  he  had  received  lOs.  to  smash  the  case,  and  was  to  have  10s.  more.  The 
riaoner  was  convicted  upon  the  trial,  but  the  question  was  reserved  for  the 
oart  above,  whether  or  not  the  conviction  was  right.  The  objection  to  the 
onWction  was,  that  the  evidence  of  peijury  consisted  merely  of  proof  of  con- 
'^etory  statements  made  at  other  times  by  the  prisoner ;  ana  it  was  con- 
'nded  that  this  was  not  sufficient.  The  court,  however,  held  that  the  proof 
<u  Bufficient.  Wightman  J. — ^  It  appears  that  the  case  may  be  put  upon  a 
Ty  short  ground,  which  is  this— that  in  order  to  convict  of  perjury  it  is 
'<^«ssary  that  there  should  be  two  witnesses,  for  this  obvious  reason,  that  if 
ere  is  but  one  oath  against  another  oath,  it  is  altogether  in  doubt  which  is 
De,  and  therefore  two  witnesses  are  required  to  contradict  the  oath  on  the 
xiund  of  peijury.  But  it  is  not  necessary,  nor  has  it  ever  been  held  necessary, 
at  there  should  be  two  independent  witnesses  to  contradict  the  particular  fact, 
there  be  two  pieces  of  evidence — if  I  may  so  call  it — ^in  direct  contradiction^ 
thus :  you  have  one  piece  of  evidence  of  the  defendant  himself,  who  is  proved 
one  witness  to  have  sworn  directly  the  contrary  on  another  occasion ;  that 
^e  would  not  do.  When,  in  addition  to  that,  you  have  the  oath  of  another 
itoess  that  that  which  he  stated  before  was  true,  and  therefore  you  have  two 
(ne^ses,  I  ought  nit  her  to  put  it,  that  instead  of  two  witnesses  being  necessary 
pTo?e  each  fact  alleged  as  perjury  and  false,  you  must  have  the  evidence  of 
0  persons  giving*  evidence  in  contradiction  to  what  has  been  sworn  to  by  the 
fondant ;  one  a  witness  who  could  prove,  as  in  this  case,  that  on  some  other 
■asion  the  defendant  had  stated  that  which  was  diametrically  opposite  to  that 
jich  he  had  sworn,  and  yon  should  have  the  other  witness  himself  to  give 
iiience  of  that  which  is  directly  opposite.  You  have,  therefore,  two  contra- 
^ions ;  you  have  the  contradiction  of  the  defendant  himself  as  deposed  to  on 
lb  by  one  witness,  and  you  have  the  contradiction  of  another  independent 
tness  who  speaks  to  the  falsehood  of  the  fact.  You,  therefore,  have  two 
ntradictions."— (Reg  v.  Hook,  31  L.  T.  Rep.  221.) 

I'atknt — Infringement, — There  is  a  patent  for  the  production,  by  means  of 
^<irate  of  lime,  of  a  precipitate  from  sewage,  which  is  sold  as  an  agricultural 
inure.  Parties  using  hydrate  of  lime  for  sanitary  purposes  are  not  guilty 
An  infringement.  Lord  Campbell,  C.J. — It  seems  to  me  that  this  was  a 
^^  patent,  as  the  invention  was  for  producing  an  article  of  commercial  profit. 
Qt  tiiere  was  no  evidence  of  an  infringement  by  the  defendants.  They  did 
}t  use  the  means  patented  for  producing  an  article  of  profit,  nor  was  an  article 
profit  produced  hy  them,  but  merely  for  purifying  the  water. — (Higgs  v. 
oodwin,  31  L.  T.  Rep.  196.) 

Ship — Lien  for  Repairs — Dock-hire. — Certain  repairs  were  executed  on  a 
^P,  which  were  not  paid  for;  and  the  defendants  kept  the  ship  in  a  dry-dock. 
bey  now  refused  delivery — claiming  a  lien  not  only  for  the  renairs,  but  for 
le  dock-hire  for  each  day  she  was  so  detidned.  Lord  Campbell,  J.  C. — The 
efendants  had  a  lien  upon  the  ship  for  the  amount  of  the  sum  due  to  them 
^f  these  repairs ;  but  we  do  not  find  any  ground  on  which  the  claim  can  be 
'^Pported,  to  be  paid  for  the  use  of  the  dock  while  they  detained  the  ship 
inder  the  lien  against  the  will  of  the  owner.  There  is  no  evidence  of  any 
pecial  contract  for  such  a  payment.    Ther^  is  great  difficulty  in  supporting 
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it  e»  contractu  or  ex  delicto.  The  owner  of  a  chattle  can  hardly  be  rapposed 
to  have  promised  to  pay  for  the  detaining  of  the  ship  against  his  will.  Hek 
deprived  of  the  use  of  it ;  and  there  seems  no  consideration  for  sneh  a  promiv. 
Then  the  chattel  can  hardly  be  supposed  to  be  wrongfully  left  in  the  ponei- 
sion  of  the  artificer,  when  the  owner  has  been  prevented  by  the  artificer  fras 
taking  possession  of  it  himself.  If  such  a  claim  can  be  supported,  it  mustcfio- 
stitute  a  debt  from  the  owner  to  the  artificer,  for  which  an  action  might  be 
maintained.  When  does  that  debt  arise?  And  when  is  the  aetion  maiatais- 
able  ? — (British  Empire  Shipping  Company  v,  Soames,  31  L.  T.  Rep.  196.) 

UsAQB  OF  Trade — Evidence  to  Explain  Contract, — Action  for  not  accejKi^f 
a  quantity  of  palm  oil,  under  the  following  bought-note:  **  Bought  this  diy, 
by,  etc.,  fifty  tons  of  best  palm  oil,  to  amve  in  Bristol  from  Africa,  per  the 
'  Chalco.'     W^et,  dirty,  and  inferior  oil,  if  any,  at  a  fair  allowance;  and  if  uj 
difference  should  arise,  the  same  to  be  settled  by  arbitration."     At  thetriil 
before  Crowder,  J.,  at  the  Bristol  spring  assizes,  it  appeared  that  the  defendant 
refused  to  accept  the  oil,  on  the  ground  that,  out  of  eighty-seven  cs^cj 
which  the  fifty  tons  consisted ,  only  seventeen  answered  the  description  of  bes 
palm  oil,  the  remainder  being  of  second,  third,  and  fourth  quality,  for  whkb 
the  plaintiff  had  offered  to  make  allowance.    The  plaintiff,  to  explain  tbe 
contract,  offered  evidence  of  a  custom  in  the  trade,  that  owing  to  the  uncet- 
tainty  as  to  the  quality  of  the  oil,  from  the  practice  of  mixing  palm-not  oil 
with  the  palm  oil  abroad,  a  contract  of  this  description  was  answered  by  a  sa\- 
stantial  portion  of  the  oil  being  of  first  quality,  and  that  according  to  ssci 
custom  about  one-fifth,  as  in  the  present  case,  would  be  regarded  as  sndii 
substantial  portion.    The  evidence  was  objected  to  on  the  part  of  the  defeiKia^j 
but  was  admitted  bv  the  learned  judge,  and  the  plaintiff  had  a  verdict.    A  r^l 
for  a  new  trial  havmg  been  obtained,  on  the  ground  that  the  evidence  oo^^ 
not  to  have  been  admitted,  the  court  discharged  the  rule.    Erie,  J.— Hi 
evidence  tendered  is  of  persons  conversant  with  the  trade,  to  show  what  thi 
meaning  of  the  parties  was.     The  evidence  is  not  to  contradict,  nor  to  conuaL 
but  to  define  what  has  been  left  undefined  in  the  contract,  and  toexpLunwbt 
was  ambiguous.    This  seems  to  me  entirely  within  the  principle  laid  dowsi 
Brown  v.  Byrne,  in  which  a  great  number  of  authorities  were  cited ;  and,  to- 
ing  on  that  principle,  I  am  of  opinion  that  the  evidence  admitted  by  tk 
learned  judge  at  the  trial  was  admissible. — (Lucas  e.  Bristo,  31  L.  T.  Rep.'^U 

Bill  of  EIxohange — Non-Acieptanee, — ^Plaintifis  agreed  to  sell,  and  defeco- 
ants  to  buy,  a  ca)rgo  of  oil,  plainiittW  to  ship  the  oil  (free  on  board),  defendia^ 
to  pay  on  delivery  of  bills  of  lading,  to  be  dated  on  the  day  of  shipment  i^ 
was  accordingly  shipped,  and  bills  of  lading  made  payable  to  plaintiff^s  or^- 
One  of  these  bills  for  five  tons  was  indorsed  by  plaintiffs  specially  to  defc^^ 
ants,  but,  before  tender,  the  ship  and  oil  were  lost.  Notice  had  been  gircf 
previous  to  the  loss  that  the  ship  would  bring  five  tons  of  oil  for  defendsoa^ 
but  no  particular  oil  was  appropriated.  Held,  per  Pollock,  C.B.,  Martin  al 
Ohlinnel,  B.B.,  that  the  plaintiffs,  on  shipping  the  oil,  intended  to  perf^ 
their  contract  and  deliver  the  oil  "  free  on  board  ;"  that  the  property  of  tM 
oil  then  passed  from  them  to  the  defendants,  and  that  an  action  would  U 
jETe^,  per  Bramwell,  B.,  that  the  above  was  a  contract  for  the  supply  of  ofitf- 
certained  chattels ;  that  there  had  been  no  delivery  or  appropriation  so  as :« 
vest  the  property  in  the  oil  in  the  defendants,  and  that  plaintiffs  had  tlierefc^ 
no  right  of  action.  The  seller  in  a  contract  for  the  supply  of  unascertsioe^ 
chattels,  has  no  right  of  action  until  he  has  done  an  act  which,  by  the  Msrf^ 
ment  between  him  and  the  buyer,  is  to  vest  the  property  in  the  buyer,  as  bj 
delivery  to  him,  or  to  a  carrier  for  him,  of  the  goods  corresponding  with  ti^ 
contract,  or  till  the  seller  has  appropriated,  or  offered  to  appropriate -and  supp'j 
to  the  buyer  certain  chattels  which  corresponded  with  tiie  contract.— (Brova 
9.  Hare,  31  L.  T.  Rep.  354.) 
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THE  "EDINBURGH  REVIEW"  ON  SCOTTISH  LAW. 

OTHiNQ  can  more  illustrate  the  virtue  of  a  name  than  the  influence 
11  possessed  by  the  Edinbu/rgh  Review,  in  its  present  day  of  utter 
ilness  and  decline.  One  can  more  fully  appreciate  the  spirit, 
rarity,  and  intellectual  ability  of  Jeffrey,  by  comparing  the  old 
miaosj  which  contain  the  history  of  literature  during  flie  thir^ 
^  when  the  periodical  was  under  his  superintendence,  with  the 
%ary  dissertations  that  now  appear  under  the  old  cover  of  the  blue 
w  yeUow.  Even  yet  the  dead  controversies  of  other  days  possess 
1  interest  altogether  apart  from  the  subject,  in  consequence  of  the 
owing  words  and  the  brilliant  rhetoric  of  the  writer.  Though 
^rity  has  not  indorsed  his  judgment  upon  the  Lake  School,  yet 
^  later  generation  enjoys  with  as  much  relish  the  ridicule  which 
^cited  80  much  attention  and  such  bitter  animosity,  when  it  first 
IP^ared.  When  the  Review  afterwards  came  under  the  editorship 
Napier,  it  no  doubt  was  dull  enough,  but  still  the  learned  received 
^ction  in  its  pages  from  many  profound  contributions  by  Sir 
I*  uliam  Hamilton ;  and  now  and  then  there  appeared  some  of  those 
lowing  articles  by  Macaulay  which  have  taken  a  permanent  place 
I  English  literature.  The  great  articles  on  Bacon,  Clive,  and 
^Qgs,  kept  up  the  prestige  of  the  Review.  In  Empson's  time  it 
^^  not  improve,  thougn  he  gave  to  the  world  his  own  admirable 
ticle  on  Dr  Arnold,  and  though  Jeffrey  then  wrote  his  last  literary 
^ntribution,  in  the  article  on  n'att  and  Cavendish.  It  has  been 
I'^rved,  however,  to  the  present  management  to  exhibit  to  the 
^i  ^e  anomaly  of  one  of  the  dullest  periodicals  now  published 
^  l^nrope  with  one  of  the  largest  circulations ;  and  in  proof  of  that 
*^rtjon,  we  point  to  the  last  number,  which,  from  beginning  to  end, 
^i^tains  reading  only  about  as  interesting  as  an  accountants  report. 
i**®  ^ters  seem  to  be  a  class  of  men  who  live  altogether  apart  from 
^  contemporary  generation,  and  are  interested  in  subjects  that  have 
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no  interest  for  their  neighbours.  The  very  first  article— which,  of 
course,  as  occupying  the  most  prominent  place,  is  understood  to  be 
the  best — gives,  in  a  languid  way,  half  in  text  and  half  in  note, 
the  most  painfixlly  minute  account  of  the  Rise  and  Fail  of  the  it- 
nistries  of  George  the  Third  and  George  the  Fourth,  all  of  which  has 
long  ago  been  ouly  entombed  in  history,  and  about  which  not  even 
an  old  Tory  or  an  old  Whig  could  get  up  the  slightest  interest  In- 
deed, the  best  comment  on  the  aiticle  is  furnished  at  page  412  of  the 
same  number  of  the  Review j  in  these  words : — "  The  attempt  to  ex- 
cite any  lively  interest  in  posterity  by  the  description,  however  in- 
genious, of  the  movements  of  political  parties  long  defunct,  is  alto- 
gether hopeless." 

But  it  IS  not  either  our  province  or  our  intention  to  review  tht 
Edinburgh.  An  article  on  Scotch  Law,  however,  devoted  to  an  ex- 
position of  the  differences  between  the  criminal  law  of  England  and 
Scotland,  has  found  its  way  into  the  last  number.  It  is  evidently 
from  the  pen  of  a  Scottish  lawyer ;  and,  as  a  matter  of  literarr 
composition,  it  is  worthy  of  better  companionship.  It  is  disfigni^i 
by  some  exaggeration  and  a  few  errors, — ^advocates  a  number  ot 
amtiquated  opinions  which  had  long  been  gathered  into  the  limbo  (<f 
oblivion,  and  is  therefore  deserving  of  a  passing  notice  in  a  journal 
devoted  to  Scottish  law. 

With  the  view  of  stating  startling  contrasts,  the  writer  makes  two 
errors  in  the  first  ten  lines  of  his  article : — "  What  is  bigamy,''  fe 
says,  "  in  one  country,  owing  to  the  non-recognition  by  the  Engfcb 
courts  of  a  Scotch  divorce,  in  the  case  of  an  English  marriage,  maf 
be  a  lawful  second  marriage  in  the  other."  This  statement  is  thos 
far  incorrect  that  the  English  courts,  do  not  refuse  to  recognise  a 
Scotch  divorce  of  an  English  marriage,  where  the  parties  have  acquire^ 
a  Scottish  domicile,  x hey  refuse  merely  to  recognise  divorces  (if 
such  are  ever  granted)  where  English  parties  cross  the  border,  and. 
after  remaining  in  Scotland  forty  days,  seek  the  remedy  of  the  Scotdi 
divorce. 

"  In  England,"  continues  the  reviewer,  "  it  is  impossible  to  per- 

I)etuate  an  entail  by  the  mere  force  of  a  deed  of  settlement ;  in  Scot- 
and,  there  are  entails  which  cannot  be  broken  except  by  Act  of  Par- 
liament." Where  has  the  writer  been  for  the  last  ten  years  ?  Wlu 
is  he  ?  K  he  be  a  practising  counsel,  he  is  a  most  unsare  adviser  ou 
entail  law.  We  beg  to  inform  him,  that  since  the  year  1848,  flV 
entail  in  Scotland  can  be  extinguished  by  the  heir  in  possession,  witli 
the  consents  of  the  immediate  neirs. 

Again,  we  have  a  repetition  of  the  statement  which,  when  it  came 
bam  the  late  Lord  Advocate  in  the  House  of  Commons,  took  the 
profession  and  the  public  with  surprise : — "  In  all  cases  theinfonna- 
tion  or  complaint  to  the  procurator-fiscal,  by  tlie  express  direction  o^ 
the  statute  of  Anne  in  1701,  must  be  in  writing,  and  signed  by  tie 
party  making  it,  vnthout  which  a  suspected  person  cannot  oe  arrest^ 
Suppose  that  you  and  I,  my  friend,  were  too  idle,  or  cared  more  for 
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oTir  own  nractice  than  for  the  good  of  the  public,  and  would  not  take 
the  trouble  to  lodge  the  information  (having  a  wholesome  dread  of 
ail  action  of  damages  besides),  can  no  one  move  the  wheels  of  justice  I 
If  there  be  no  informer,  must  the  thief  or  murderer  get  free  f  Can- 
not the  procurator-fiscal  himself  at  once  apply  for  his  warrant  to 
arrest,  on  the  call  of  public  rumour,  and  on  his  own  conviction  of 
the  propriety  of  the  step?  We  regret  to  see,  from  his  ignorance  on 
tills  point,  that  the  writer  has  never  had  the  good  fortune  to  draw 
the  salary  (payable  quarterly)  of  an  advocate-depute.  Of  course  he 
IS  a  yVTiig,  writing  as  he  does  in  the  Edinhurgli^  and  must  therefore 
live  in  hope.  Let  him  keep  in  good  heart!  The  Reform  Bill  is 
coming,  and  the  present  officials  have  only  two  more  quarterly 
salaries  to  draw. 

And  O  1  my  learned  brother,  what  sad  blunders  you  do  make 
about  matters  known  to  all  of  us  from  our  schoolboy  days.  Why 
do  you  give  the  noble  Act  of  1701  to  Anne,  when  it  appertains  to 
him  of  the  Glorious  and  Immortal  Memory  ! 

And  why  do  you  increase  the  dense  ignorance  of  the  Sassenachs 
as  to  our  laws,  by  actually  telling  them  that  "  sometimes  prosecutions 
(in  the  criminal  co\xT\ja)hy pmvate  parties  take  place?"  Did  any 
man  of  this  ^Deration  ever  hear  of  such  a  thing  ?  Of  course  it  is 
(ompetentj  with  the  concourse  of  a  certain  leamea  Lord ;  and  we  all 
know  that  it  is  so  stated  in  Hume.  But  so  also  are  Letters  of  Four 
forms  and  Letters  of  Slaines  mentioned  in  £rskine ;  but,  to  the 
imng  persons  of  our  days,  the  privilege  of  actual  inspection  of  these 
thin^  has  been  cruelly  denied. 

Of  course  we  sympathise  with  the  writer  of  an  article.  In  tlie 
lever  of  "  piling  up  the  agony"  of  his  eloquence,  nothing  can  be  more 
irksome  to  a  reviewer  than  to  be  obliged  to  refer  to  an  Encyclopaedia 
^or  a  date.  The  pen  records  the  first  impression,  and  when  the 
proofs  are  revised,  the  attention  is  dull,  and  the  blunder  remains  as 
|o(xl  for  the  scoffer.  Let  us  therefore  have  compassion  on  human 
infirmity,  and  come  at  once  to  the  consideration  of  three  great  ques- 
^ons  upon  which  the  reviewer  has  pronounced,  in  wavering  accents, 
^d  with  an  uncertain  sound. 

He  is  in  favour  of  coroners'  inquests.  He  thinks  our  system  is 
^1  ^Tong,  in  so  far  as  it  does  not  recognise  the  public  examination 
oi  the  dead  body  by  twelve  jurors,  and  refuses  to  acknowledge 
^J'lsdom  in  the  speeches  of  Mr  Coroner  Wakley.  Murderers  escape 
detection  and  punishment,  in  conseouence  of  the  languid  administra- 
Ijon  of  justice,  where  a  procurator-nscal  takes  the  mitiative.  Call 
*ii|n  a  coroner,  and  give  him  the  assistance  of  twelve  shopkeepers, 
^«o  know  as  much  of  the  rules  of  evidence  as  of  the  rules  of  algebra, 
^^  the  result  would  be  different.  Crime  would  not  then  walk  away 
iindetected,  nor  justice  be  unavenged.  The  age  of  gold  would  re- 
Jirn,  and  the  sun  of  Scotland's  gloiT  would  not  be  culminating  to 
^herealms  of  Pluto  and  Old  Night." 

^^  the  writer  been  bimcd  during  tho  last  twenty  years  in  so  pro- 
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found  a  Bleep  that  he  has  taken  no  note  of  what  has  actually  been  done 
in  Scotland  in  reference  to  this  matter,  nor  of  the  theories  and  the 
practical  experience  of  the  present  practical  generation  of  English- 
men  t  At  tne  very  time  when  the  English  people  propose  the  abo- 
lition of  the  coroner^s  inquest,  he  thinSs  it  proper  to  offer  it  to  us. 
While  the  English  lawyers,  at  social  science  associations,  deaid^ate 
the  extinction  of  Quarter  and  Petty  Sessions,  and  grand  juries,  and 
the  coroner^s  inquest,  with  the  view  of  handing  then:  powers  OTer  to 
a  trained  le^  bloodhound,  our  reviewer  finds  beauties  in  them  all, 
and  wishes  me  inquest  transplanted  to  the  north. 

The  subject  is  too  large  for  discussion  at  present,  eren  if  Ae 
day  for  discussion  yet  existed.  That,  however,  has  long  gone 
by ;  and  in  the  midst  of  the  pressing  exigencies  of  the  moment, 
we  cannot  afford  time  to  discuss  the  probability  of  a  coronei^s  in- 
quest being  introduced  into  Scotland,  any  more  than  the  fiuned 
question  as  to  the  precise  position  of  the  walls  of  Troy.  The 
reviewer  confounds  two  things  :  firdt^  the  person  whose  dnty  it 
is  to  make  inquiry  into  supposed  crime,  with,  seeandly,  the  mode 
in  which  he  does  it.  A  professional  agent,  called  the  procurator- 
fiscal, — equal  to  a  coroner,  better  than  a  jury, — ^is  entrusted  vitli 
the  fonction  ;  but  he  precognosces  in  secret.  If  the  argument  were 
confined  merely  to  establish  the  propriety  of  an  open  investigation. 
there  are  many  to  whom  it  would  commend  itself,  and  whose  pi^ 
judices  against  the  system  take  their  orimn  in  hatred  of  this  part  of  it 

It  is,  however,  quite  unnecessary  to  oiscuss  the  theory  of  ooronen 
inquests,  or  the  question  of  the  propriety  of  its  introduction  into 
Scotland.  The  true  answer  to  all  the  arguments  of  the  reviewer  is 
found  in  the  fact^  that  there  exists  in  Scotland,  at  the  present  daT«& 
rule  as  to  inquiry  into  cases  of  sudden  death  far  more  effective  than 
the  English  inc[ue8t.  Of  course,  the  reviewer,  who  relies  upon  in- 
formation obtamed  from  books,  or  from  the  college  study  of  yeai^ 
ago,  was  unacquainted  with  this  fact,  and  has  therefore  done  injus- 
tice to  his  country  and  its  laws.  For  his  information,  we  printing 
note  the  General  Order  issued  by  the  Lord  Advocate  to  all  procu- 
rators-fiscal in  Scotland  as  to  cases  of  sudden  death,  and  which,  vt 
submit,  will  render  necessary  a  note  to  the  next  number  of  th 
Edinburgh^  correcting  the  erroneous  impression  which  the  incantious 
statements  of  the  reviewer  are  calculated  to  give  as  to  Scotch  law.' 

^  GiNBiUL  Order  by  tbx  Lord  Adtooatb  to  Proovrators-Fbcal  of  Commc 

AND  Burghs. 

1.  In  all  cases  of  deRth  from  acrident,  which  shBll  come  to  the  knovledgeof 
the  Procurator-Fiscal,  through  reports  by  the  Police,  or  otherinse,  it  shRlI  be  bis 
duty  to  mRke  inquiry,  or,  if  deemed  adyisable  by  him,  to  tdLe  a  preeQgiiiti(»if  ^ 
lative  to  the  facts  comiected  with  the  acddent  and  the  death  of  the  indrndiial ; 
and  wherever,  in  his  opinion,  a  written  Medical  Report  as  to  the  cause  of  detth 
shall  be  necefnary  for  tne  due  consideration  of  the  case,  he  shall  also  obtain  sucii 
a  Report  from  a  qualified  Medical  Practitioner. 

2.  In  all  cases  of  sudden  death  which  shall  come  to  the  knowledge  of  the  Pn>- 
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The  Reviewer  is  at  one  time  in  favour,  and  another,  against  the 
interrogation  of  the  accused  at  a  trial.  He  abuses  the  French 
judges  for  practising  the  system,  and  yet  concludes  with  an  argu- 
ment in  its  favour.  There  is  not,  he  says,  the  slightest  fear  of  its 
being  abused.  This  ^Ms  to  the  last  degree  unlikely  to  be  the  case 
at  a  trial  presided  over  by  a  humane  and  enlightened  Judge,  bent 
only  on  discovering  the  truth,  and  more  anxious  that  the  innocent 
should  escape  than  that  the  guilty  should  suffer."  Amiable  sweet- 
ness I  Innocent  simplicity  !  Of  course  all  judges  are  enlightened, 
which  we  take  as  a  presumption  both  of  law  and  fact.  As  to  their 
humanity^  we  of  course  admit  that  they  would  not  hang  a  man,  nor 
stick  pins  into  his  legs,  unless  they  believed  the  wretch  desen'^ed  it. 
But  a  judge  may  have  a  bad  digestion,  and  his  biliary  secretions 
may  be  all  wrong,  and  then  he  \&ferox  et  incapaxy  just  liKe  the  great 
Emperor  who  in  like  circumstances  lost  the  battle  of  Leipsic.  But 
surely  it  is  unnecessary  to  argue  seriously  the  point  raised  by  the 
Reviewer  as  to  giving  power  to  a  judge  to  argue  with,  scold,  apos- 
trophise, and  btuly  an  unhappy  pnsoner  at  the  bar.  In  this  coun- 
try, and  in  our  day,  this  modification  of  the  torture  of  the  middle 
ages  is  so  utterly  alien  to  all  our  notions  of  law  and  justice,  and 
only  to  be  acquiesced  in  by  a  free  people  when  they  have  lost  all 
power  in  the  legislation  of  their  country,  that  we  must  decline  to 
rater  on  a  controversy  so  absurd  and  idle. 

cantor-Fiscal,  through  reports  by  the  Police,  or  otherwise,  it  shall  be  his  duty 
to  make  inquiry,  or,  if  deemed  advisable  hj  him,  to  take  a  precognition,  relative 
to  the  cattse  of  death ;  and  wherever,  in  his  opinion,  a  written  Medical  Report  is 
necessary  for  the  due  consideration  of  the  case,  he  shall  also  obtain  such  a  Report 
from  a  qualified  Medical  Practitioner. 

3.  In  all  cases  where  the  discovery  of  a  dead  body  shall  come  to  the  knowledge 
of  the  Procurator-Fiscal,  through  reports  by  the  Police,  or  otherwise,  it  shall  be 
lus  duty  to  obtain  from  a  qualified  Medical  Practitioner  a  written  Report  relative 
to  the  cause  of  death ;  and  ne  shall  also  make  such  further  inquiry,  or,  if  deemed 
advisable  by  him,  take  such  a  precognition,  in  regard  to  the  nicts  connected  with 
the  discovery  of  the  body  and  the  death  of  the  individual,  as  may  be  necessary  for 
tHe  due  consideration  of  the  case. 

4.  In  all  cases  of  suidde  or  sudden  death  of  any  prisoner  or  person  in  custody, 
vhich  shall  be  rqnirted  to,  or  otherwise  come  to  the  knowledge  of,  the  Procurator- 
Fiscal,  it  shall  be  his  dutv  to  obtain  from  a  qualified  Medical  Practitioner,  a 
^tten  report  relative  to  the  cause  of  death ;  and  he  shall  also  make  such  further 
inquiry,  or,  if  deemed  advisable  by  him,  take  such  a  precognition,  as  to  the  facts 
connected  with  the  occurrence,  as  may  be  necessary  for  the  due  consideration  of 
the  case. 

6.  The  proceedings  taken  in  carrying  out  the  foregoing  instmctions  shall,  in 
^ery  case,  be  reported  in  ordinary  course  to  the  Crown  Agent  by  the  Procurator- 
Fiscal  charged  with  their  execution. 

6.  In  all  cases  in  which  the  Procurator-Fiscal  has  instituted  an  inquiry  and 
i^e  a  report  relative  to  the  death  of  an  individual,  he  will,  in  the  first  instance, 
^  up  the  form  or  schedule  which  has  been  ftimisheHd  by  the  SherifiB,  and  trans- 
nut  the  same  with  a  report  to  the  Crown  Agent ;  and  he  will  in  no  case  make 
Vij  communication  to  the  Registrar  on  the  subject  until  he  has  obtained  the  ap- 
probation of  Crown  Counsel  to  the  schedule  as  filled  up  by  him,  or  directions  an 
}^  the  com^e  to  be  followed.  He  will  thereafter  transmit  the  schedule  to  the 
'^^gistrar,  completed  in  the  terms  approved  by  Counsel. 
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It  is  not  creditable  to  the  Reviewer  that,  while  wasting  mucli 
of  his  space  on  this  point,  he  omitted  to  notice,  and  give  the 
influence  of  the  Edinburgh  Review  to  the  true  remedy  for  the  eA 
he  deplores.  Why,  he  asks,  conceal  guilt  if  you  can  get  it  from  th^ 
confession  of  the  accused  I  Why,  on  the  other  hand,  we  ask,  de- 
bar innocence  of  its  defence  ?  Long,  long  ago,  when  the  Reviewer 
was  in  the  heyday  and  freshness  of  his  spring,  he  has  appealed  to 
an  astonished  jury  for  mercy  to  his  client.  Convinced  of  the  inno- 
cence of  "  the  unhappy  young  man  at  the  bar,"  he  is  unable  if* 
carry  the  jury  to  the  same  conclusion,  in  consequence  of  the  com- 
mon want — ^the  want  of  evidence.  No  one  saw  the  thing  done  bm 
the  prejudiced  and  partizan  witnesses, — and  the  accused.  The  pri- 
soner's mouth  is  shut.  He  who,  of  the  whole  world,  knows  the 
story  best,  is  not  allowed  to  speak.  His  counsel  cannot  tell  his 
story — cannot  give  the  eirolanations  of  doubtful  facts,  which  cffS 
not  be  extracted  from  hostile  witnesses  on  cross-examinaticA. 
Often  and  often  must  the  Reviewer  (as  the  writer  hereof,  and  a!! 
the  benefactors  of  their  species  who  give  to  persecuted  asii 
prosecuted  humanity  the  benefit  of  their  assistance  in  the  err 
minal  courts)  have  felt  himself  in  fetters  from  want  of  the  \xi 
of  all  evidence — ^the  evidence  of  the  prisoner.  Why  not  let  tie 
poor  man  give  his  evidence  on  oath?  Let  the  jury  believe  it  ^f 
not,  as  they  like.  Let  them  hear  it,  and  decide  between  thehosdk 
witness  and  the  accused.  But,  no  I  The  party  in  a  criminal  triil 
cannot  be  a  witness.  This  last  remnant  of  the  barbarous  junsp{> 
dence  of  the  middle  ages  yet  exists ;  and  we  appeal  now  to  ^ 
members  for  Leith  and  Greenock  to  link  their  names  to  histon  H 
carrying  through  the  great  reform,  of  rendering  the  accused  a  a^E-- 
petent  witness, — when  he  tenders  himself.  Beyond  this  let  us  not 
proceed.     Let  the  man  conscious  of  guilt  remain  in  silence,  if  ^ 

E lease.     Do  not  force  him  to  speak,  but  give  him  the  privilege,  if 
e  wishes  it,  to  explain  or  answer  the  circumstances  under  whici 
suspicion  attaches  itself  to  him. 

The  writer  in  the  Review  then  favours  us  with  his  opinior^ 
which  are  neither  very  new  nor  very  striking,  on  the  working  '^ 
jury  trial.  Of  course,  he,  like  all  sensible  men,  protests  again* 
the  law  requiring  juries  to  be  unanimous.  But  the  objections  to  jai? 
trial  in  Scotland,  though  they  embrace  this,  extend  fkrther.  T^ 
qualification  of  the  juror  is  by  far  too  low.  The  great  mass  of  tlKSS , 
are  small  shopkeepers,  lodging-house  keepers,  artizans,  or  faroers. 
All  the  members  of  the  learned  professions  are  exempted ;  all  th^ 
men  who  are  accustomed  to  read  or  reflect — the  men  whose  busincjj 
it  is  to  think  —  are  freed  from  the  duty  of  a  juror,  for  whose  oft^^ 
accuracy  of  thinking  is  the  principal  requisite.  How  insane  b  '» 
to  put  our  present  set  of  jurors  in  a  position  where,  without  capa- 
city for  it,  they  are  called  upon  to  discharge  the  most  deUcate  an'i 
difficult  duties  of  civil  life  !  The  whole  extent  of  many  a  farmer > 
reading  consists  in  the  study  of  his  weekly  newspaper,  and  a  chap- 
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iT  or  two  of  the  Bible  on  a  Sunday.  Accustomed  all  the  week  to 
le  open  air,  to  country  operations,  and  manual  laI)onr ;  his  ideas 
mfined  to  the  simplest  oi  all  possible  kinds  of  abstract  notions — 
le  greatest  being  the  calculation  of  the  price  of  grain  he  may 
ive  sold;  daily  exercise  being  as  necessary  to  him  as  his  daily 
od,  and  thinking  being  as  abhorrent  to  his  disposition  as  it  is  pre- 
dicial  to  his  health, — the  unhappy  farmer  is,  on  some  unlucky 
oming,  summoned  to  sit  in  judgment  as  a  juror.  He  enters  a 
.'ated  court,  and  takes  his  seat  in  the  box.  The  counsel  for  the 
iisuer  begins  his  speech,  seasoned  in  the  usual  way  for  the  capa- 
ty  of  the  tribunal  addressed  ;  the  farmer  listens  for  half  an  hour, 
r  i^erhaps  a  whole  one,  and  then  begins  to  feel  the  miseries  of  his 
e»'  position.  Cooped  up  in  a  narrow  seat,  with  no  way  to  stretch 
mself,  his  head  becomes  heavy ;  his  notion  of  the  case  gets  gradu- 
\y  (Ilminer,  and,  amid  confused  visions  of  his  cattle  and  his  fields, 
-  listens  to,  but  understands  not,  the  long  oration  of  the  advocate. 
our  passes  on  hour — six,  seven,  eight,  or  ten — enough  to  exhaust  the 
tience  and  to  deaden  the  energy  of  men  the  most  accustomed  to  in- 
Uectual  labour,  and  hardened  toconfinement  in  a  cramped  position  in 
trowded  court;  and,  of  course,  farmore  than  enough,  to  lay  prostrate, 
'anyuseftil  purpose  of  patient  judgment,  the  little  glimmering  intel-> 
Jtual  capacity  of  our  worthy  ftirmer.  It  is  worse  than  idle  to  send 
tt  most  respectable  person  into  the  jury-room  "  to  consult  about 
e  verdict."  Can  it  be  said  that  any  one  of  the  class  will  have  more 
in  the  most  broken  and  disjointed  impressions  of  a  case,  on  the 
cision  of  which  one's  fortune  or  good  name  may  rest  t  Can  he 
ve  siiiHcient  vigour  of  mind,  after  such  a  lengthened  sitting,  to 
t  the  evidence,  and  give  effect  to  reasoning  in  opposition  to 
clamation  or  invective?  Sleepy,  wearied,  and  indifferent,  what's 
2cuba  to  him  or  he  to  Hecuba  f  He  will  say  "  yes  "  or  "  no" 
get  rid  of  the  stocks  in  which  he  is  confined ;  ana  when  a  little, 
^,  voluble  juror,  engaged  all  week  in  selling  spirits  over  the 
^ter,  and  who,  being  used  to  confinement,  is  fresh  and  vigo- 
ur; proclaims  with  sharp  and  decisive  energy  that  he  is  quite  clear 
e  defender  is  a  rogue  and  the  pursuer  an  honest  man,  and  that 
e  latter  must  have  a  verdict,  the  whole  of  the  rest  raise  their 
ace  in  chorus,  and  take  refuge  in  the  decision  of  character  of,  per- 
ips,  the  smallest  item  among  them.  The  verdict,  instead  of  being 
« judgment  of  twelve  independent  minds,  is  generally  that  of  the 
ost  positive  unit,  who  has  got  most  impudence  and  the  longest 

We  do  not  mean  to  resume  what  we  have  oflen  written  as  to  the 
Bess  of  juries  to  decide  upon  crimes,  where  the  Crown  is  the  pro- 
<^utor  and  the  accused  a  private  citizen.  There,  the  system  has 
orked  well,  and  a  rough  and  round  verdict  sufficiently  answers 
'e  purpose  of  criminal  justice.  It  is  far  different,  however,  when 
e  must  decide  a  question  of  private  right.  No  principles  of  ap- 
roximation  to  a  true  decision  can  be  listened  to.    If  exact  and 
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scrupulous  justice  be  not  administered^  the  consequence  is  &  cnul 
wrong  inflicted  on  one  of  the  parties  to  the  suit.    In  leaning  to- 
wards A,  injustice  is  done  to  B.    The  most  delicate  accuracy,  the  most 
sagacious  estimate  of  motive,  the  most  laborious  balancing  of  discord- 
ant proo^  the  cool  head  and  steady  judgment,  are  the  required  quali- 
fications of  any  man  or  set  of  men  who  are  invested  with  the  office 
of  trying  an  issue  dependent  on  the  conflicting  elements  of  human 
testimony,  in  regard  to  an  involved  transaction  of  civil  right.   Can 
it  be  said  with  truth  that  these  are  the  qualifications  of  juior^ 
dragged  from  the  plough,  or  excavated  fix>m  the  obscurity  of  small 
sho^eeping  ?      W  ould  this  humble,  uneducated  class  of  men  be 
selected  by  any  one  enjoying  the  ordinaiy  share  of  reason  to  be  tbe 
umpires  in  a  question  requiring  skill,  dehcacy,  and  tact  ?     Woulu 
you  consider  a  man  accustomed  to  the  free  motion  of  his  limk 
engaged  in  a  trade  in  which  he  seldom  sits,  or  where  he  is  alwap 
in  the  open  air,  to  be  anywise  peculiarly  fitted  for  a  patient  consi- 
deration of  a  question  relating  to  your  own  private  afiairs,  if  too 
tortured  him,  before  he  gave  his  judgment,  by  keeping  him  fcr 
hours  in  a  constrained  position,  as  painful  to  him  as  if  he  were  ii 
the  stocks  ?     A  man  unaccustomed  to  surgical  operations  is  suidr 
not  the  man  whom  you  would  allow  to  operate  upon  a  firactnreii 
your  leg.    And  yet  with  equal  folly  have  we  a  law,  which  derJam 
a  person  who  may  not  be  aole  to  read  or  write,  of  whose  judgmeot 
or  honesty  we  know  nothing,  who  may  have  never  elevated  ^ 
ideas  beyond  the  price  of  eggs  and  butter,  to  be  still  not  merelvt 
competent,  but  the  best  juage  of  the  most  involved  contracts,  ii' 
to  possess  the  most  accurate  powers  of  discrimination  into  thevsli* 
of  evidence. 

Bad  as  they  are,  however,  they  are  better  than  the  jud^ 
would  be.  They  have  one  great  merit  over  the  latter— tfcj 
do  not,  in  general,  know  tlu  parties.  They  have  no  persoos 
likings  to  agents  or  counsel.  If  they  go  wrong,  as  they  onen  3i\ 
they  blunder  in  ignorance,  and  their  error,  though  provokmf* 
is  without  a  sting.  The  real  remedy  is  to  elevate  the  qualificatkc 
— to  make  no  exemptions  from  service — ^to  compel  all  profbssioBii 
men  of  every  class  (with  the  exception  of  judges)  to  serve  on  ur- 
eases— and  to  provide  that  upon  every  jury  there  shall  at  lea^  ^ 
five  special  jurors.  You  would  in  this  way  get  intelligence  iDt<> 
the  jury-box,  and  men  accustomed  to  the  confinement  wuich  even 
trial  involves. 

As  to  the  unanimity  of  jurors  (which  is  required  still,  under  cer- 
tain modifications  made  by  Dunlop's  Act),  the  matter  is  now  p^ 
argument.  When  Lord  Grenville,  in  1806,  first  proposed  tht 
introduction  of  jury  trial  in  civil  cases  into  this  country,  his  scben^ 
was  that  the  jury  should  consist  of  fifteen,  and  decide,  as  in  cnm^ 
nal  cases,  by  the  vote  of  a  majority.  This  proposal  was  defeated  ib 
1815;  and  the  English  system  of  making  the  jury  consist  of  twdy^* 
and  to  be  imanimous,  was  adopted.     It  was  the  role  in  Engfanfl 
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and  that  was  enough;  and  no  man  accustomed  to  the  practice  of 
the  coarts  is  without  his  sarcastic  anecdote  or  his  joke  about  its 
working.  It  operates  in  this  way.  A  jary  of  twelye  men,  with 
very  diSerently  constituted  understandings,  are  set  down  to  the  dis- 
posal of  a  case  of  ^^  resting  owing"  on  an  ordinary  contract  of  work 
and  labour  done.  On  the  one  side  evidence  is  led  to  show  that  L.IOOO 
is  due ;  on  the  other,  that  nothing  is  payable.  One  of  the  jurors 
has  been  convinced  that  the  evidence  on  the  latter  point  b  conclu- 
sive, and  he  will  not  yield  to  the  opinion  of  the  other  eleven,  who 
think  that  L.IOOO  should  be  given.  Not  being  able  to  agree,  the 
jad^  may  confine  the  jury  for  twelve  hours,  unless  nine  jurors 
(after  sitting  six  hours)  agree  to  a  verdict ;  but  diis  not  being  agree- 
able to  the  gentlemen  of  the  majority,  they  effect  a  compromise 
with  the  dissenting  unit,  and  bring  in  a  verdict  for  L.300— a  ver- 
dict intellimble  on  no  view  of  the  evidence,  and  which  to  one  of  the 
parties  is  &grantlv  dishonest. 

At  no  time  did  this  rule  hamper  the  criminal  law  of  Scotland, 
and  we  have  never  heard  of  any  inconvenience  resulting  firom  the 
vote  of  a  majority.  Were  such  a  vote  not  permitted,  it  must  be 
obvious  to  any  one  who  has  attended  our  criminal  assizes  that  many 
of  the  convicted  felons,  who  carry  their  histories  to  our  penal  settle- 
ments, would  still  be  flourishing  among  us  as  examples  of  the  work- 
ing of  the  over-scrupulous  consciences  which  an  active  minority  in 
almost  eveiy  Scottisn  jury  exhibits. 

The  Act  of  Mr  Dunlop  went  a  certain  length  in  the  right  direc- 
tion, but  not  far  enougn;  and  the  time  has  now  arrived  for  an 
improvement,  which,  we  suggest,  should  be  to  allow  a  majority  of 
nine  to  return  a  verdict,  after  one  hour^s  seclusion,  and  to  discharge 
the  jury  after  three  hours,  if  nine  have  been  unable  to  come  to  a 
vercfict. 


THE  LIABILITIES  OF  DIREOTORS. 

Till  the  various  cases  on  this  subject,  now  in  Court,  are  finally 
determined,  no  class  of  Questions  can  be  more  interesting  than  the 
rights  and  liabilities  ot  shareholders.  In  our  last  number,  we 
onbred  some  observations,  explanatoiy  of  the  course  taken  by  the 
Knglish  Courts  of  Equity,  where  a  party  is  entrapped  into  becoming 
a  shareholder  by  the  misrepresentations  of  directors  acting  in  name 
of  the  company.  Where  miudulent  reports  are  put  forth  by  the 
directors  and  adopted  by  the  company,  for  the  express  purpose  of 
inducing  persons  to  become  shareholders,  the  person  so  deceived  is 
exempted  from  liability.  The  case  is  treated  as  if  one  were  in- 
veiled  into  an  ordinary  trading  firm  by  false  statements  as  to  its 
solvency  and  the  quality  of  the  investment :  the  fraud,  on  the  faith 
of  which  the  contract  proceeded,  makes  it  no  contract  at  all,  and 
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frees  the  shareholder  from  all  responsibility.   But  it  is  to  be  obaerv»L 
tliat  this  is  a  question  falling  under  the  rights  of  shareholders  inUr 
u.  The  body  corporate  are  all  liable  to  the  creditors  of  the  cmuxm. 
who,  contracting  with  a  company  as  a  corporation,  have  nothing  to 
do  with  matters  occurring  within  the  corporation*     These  are  cun- 
cealed  below  the  surface  which  is  presented  to  the  pubhc.    Tbe 
misrepresentation  acted  on,  must  therefore  be  the  misrepresentar 
tion  of  the  company  ;  that  is  to  say,  the  report  and  proceedings  of 
the  directors  must  have  been  adopted  by  tne  company  as  its  own; 
and,  moreover,  the  party  seeking  exemption  must  have  bought  in 
on  the  faith  of  the  misrepresentation.     In  the  ordinary  intereoune 
of  the  Stock  Exchange,  it  will  always  be  difficult  to  nnd  a  case  u* 
satisfy  these  requirements.     If  the  purchase  is  made  from  the  com- 
pany directly,  or  from  agents  sent  round  the  country  to  pofi'  and 
canvass  for  the  concern,  the  right  of  the  shareholder  to  be  £need  b 
tolerably  clear.     But  if  the  purchase  is  made  from  a  shareholder. 
the  right  to  exemption  is  not  so  apparent.     The  M.  R.  docidec 
a^inst  a  shareholder  in  the  Liverpool  Borough  Bank,  who  pur- 
chased from  an  existing  shareholder  on  the  faith  of  the  report  pub- 
lished in  July  1857,  and  did  not  discover  the  fraud  till  aiier  the 
Bank  stopped  (Dnrant/s  case,  Nov.  20,  1858).      So,  too,  whezt 
a  shareholder  sought  exemption  on  the  ground,  inter  aUoy  that 
the  accounts  were  falsified,  and  7  per  cent,  liad  been  divided  wbt» 
the  concern  was  insolvent,  the  yice-Chancellor  reftised  to  strike  his 
name  ofi^  the  list  of  contributories,  because  it  did  not  appear  thst  k 
had  ever  read  a  syllable  of  the  reports,  or  that  he  was  induced  ti; 
suppose  they  were  tnie,— -still  less  that  it  was  by  reason  of  the  wi- 
representations  therein  contained  that  he  was  induced  to  join  tbe 
concern  (Bigge's  case,  V.  C.  Kinderdey,  Nov.  16,  1858;  7  W. 
R.  30).     Further,  it  would  appear  that,  following  the  rule  adopN 
in  all  cases  of  firaud,  the  reliei  may  be  barred  by  time  and  aqui- 
escence.     A  person  who,  without  inquiry,  goes  on,  year  after  year. 
drawing  dividend  after  dividend,  be  they  fictitious  or  no,  has  w 
right  to  be  exempted,  seeing  that  he  had  time  to  ascertain  the  trut 
state  of  affairs  for  his  own  satisfaction.    ^^  Paying  dividends  out  of 
capital  (says  the  M.  R.)  is  no  doubt  a  gross  firau^  and  it  is  a  fraud 
which  entitles  a  person  taking  shares  in  consequence  thereof  to  sar 
tliat  he  is  not  a  shareholder.      But  he  adds,  in  a  case  where  this 
was  pleaded  by  a  shareholder  of  twenty  years'  standing,  the  lapse  <rf 
time  is  an  answer  to  the  plea :  it  is  impossible  he  can  oe  allowed  to 
go  on  so  long  as  they  pay  dividends,  and  then,  afW  they  cease  to 
do  so,  to  inquire  whether  it  was  a  firaudnlent  transaction  or  not. 
"  Observe  (he  asks)  what  this  would  lead  to.     Persons  would  buv 
shares  in  every  company  they  found  paying  high  dividends;  woald 
carefully  avoid  makmg  any  inquiry  as  long  as  they  paid  those  Up    . 
dividends;  would  go  on  receivmg  those  high  dividends  as  long^   I 
they  paid  them,  and  the  moment  they  h&d  to  do  so,  would  tarn 
rouna  and  say,  I  repudiate  the  whole  transaction.     It  is  impossible) 
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ji  my  opinion^  that  the  Court  can  come  to  sach  a  conclusion  as 

kat.    It  is,  in  my  opinion,  directly  opposed  to  all  the  principles  of 

^ity,  and  to  the  mode  in  which  tliis  Court  deals  with  all  those 

Mes  of  fraud.     Suppose  this  company  had  turned  out  exceedingly 

ivfitable,  would  not  this  gentleman  have  remained  a  member,  and 

wld  anybody  have  said  he  was  not  a  member?     And  yet,  if  vou 

How  him,  twen^  years  afterwards,  to  say,  all  this  was  a  fraua  in 

le  first  instance,  and  I  have  not  discovered  it  till  now  (which  I 

ssume  to  be  the  case),  simply  for  this  reason,  that  as  long  as  you 

aid  me  a  good  dividend  I  did  not  think  it  necessary  to  make  in- 

.Qiry,— 'the  Court  would  arrive  at  a  conclusion  of  the  most  dangerous 

lescription,  and  at  a  conclusion  which  would  tend  to  destroy  the 

neans  of  carrying  on  commercial  intercourse  as  between  man  and 

lan,  and  destroy  all  confidence  in  the  conduct  of  mercantile  trans* 

ctions."— (Leatherdale's  case,  reported  Sol.  Jl.  Nov.  6,  1858.) 

Bat  a  Question  which  is  likely  to  affect  a  more  numerous  class  of 

Ases,  is  the  right  of  action  against  the  directors.    A  shareholder 

lay  fail  to  have  his  name  struck  off  the  list  of  contributories,  and 

et  have  a  good  claim  against  the  person  or  persons  by  whose 

eceptions  his  responsibilities  have  been  incurrea.     The  misrepre- 

sntation  may  be  made  by  the  seller  himself,  by  a  director  in  his 

idividual  character,  or  by  the  directors  as  a  body.     In  every  case, 

be  party  using  the  misrepresentation,  and  inducing  another  to  act 

Q  it,  is,  in  the  buying  and  selling  of  stock,  just  as  in  any  other 

^saction,  liable  to  the  party  deceived  for  the  consequences  of  the 

eceit. 

This  simple  principle  opens  up  questions  which,  in  the  present 
ircumstances  of  the  country,  are  of  an  entirely  new,  and,  at  the 
itme  time,  most  momentous  character.  Till  lately,  a  seat  at 
ne  board  of  a  joint-stock  company  was  a  situation  much  coveted 
^i  highly  prized.  It  gave  the  fortunate  owner  a  position  in 
<^iety,  it  was  a  passport  of  respectability,  and  it  was  the  legitimate 
'^ard  of  being  rich,  and  fortunate  in  business — or  rather,  perhaps, 
f  the  shrewd  sagacity  which  had  marked  a  long  life  in  commercial 
orsuits.  The  duties,  too,  were  light,  and  the  responsibility 
ominal.  The  concern  was  highly  prosperous—  paid  large  returns 
j-was  firm  as  a  rock ;  and,  at  the  weekly  meeting,  a  ten  minutes' 
hat  with  the  manager,  and  a  cursory  examination  of  a  tabulated 
tatement,  without  details,  were  not  matters  involving  any  great 
^bour  or  anxiety.  Such  was  directorial  management ;  and  for  the 
^mentable  consequences  of  it,  it  is  now  sought  to  make  these 
^ealthy  and  highly  respectable  gentlemen  responsible.  Unhappily, 
■Jcy  cannot  pretend  mnocence;  for  neglect  of  duty  is  often  as 
njurious,  and  is  always  as  unjustifiable,  as  its  positive  violation. 

Two  grounds  of  redress  seem  to  be  open  to  a  ruined  shareholder* 
^c  may  bring  an  action  for  the  losses  he  has  sustained  through 
J^^'Wess  mismanagement  and  betrayal  of  trust ;  or  he  may  sue  for 
"^  loss  he  has  suffered  through  the  false  statements  contained  in 


564  THE  LIABILITIES  OF  DIRECTOBS.  [DeC 

the  directors'  reports  as  to  the  condition  of  the  concern.  The  fonner 
case  is  a  case  of  circomstances.  An  example  will  be  found  in  one 
branch  of  the  Aberdeen  Bank  case  of  the  present  year.  The  latter 
is  a  question  of  comparatively  new  impression  ;  and  to  it  we  shall, 
for  the  present,  confine  ourselves.    The  pursuer  must  make  ont— 

1.  That  the  representation  was  false ; 

2.  That  it  was  false  in  the  knowledge  of  the  defender ; 

3.  That  it  was  used  with  the  intention  of  being  acted  upon ; 

4.  That  it  was  so  acted  upon ;  and, 

5.  That  the  damage  sued  for  was  the  result  thereof. 

Here  the  only  point  which  requires  elucidation,  is  as  to  the  fact 
of  knowledge  at  the  time  of  the  deceit.  Misrepresentation  mar 
found  an  action  either  in  respect  of  breach  of  warranty,  or  on  the 
ground  of  firaud.  In  the  former  case,  tiie  party  seeks  dama^  for 
tne  non-implement  of  a  contract — the  defender  having  promiaed,  at 
the  time  of  making  the  bai^eain,  that  so  and  so  would  be  the  case. 
It  is  therefore  immaterial  whether  the  defender  is  or  is  not  aware 
that  his  undertaking  is  contrary  to  the  fact ;  enough  that  the  pnv 
mise  was  made,  ana  that  it  has  not  been  fulfilled.  But  where  the 
action  is  grounded  on  the  feet  that  the  pursuer  was  deceived,  its 
foundation,  being  raised  irrespective  of  warranty,  must  be  something 
more  than  mere  falsehood.  The  statement  must  be  both  felse  and 
fraudulent ;  that  is  to  say,  it  must  be  felse  in  the  knowledge  of  tbe 
defender,  and  told  with  the  intention  that  the  pursuer  shonld  act 
upon  it.  Hence  in  every  case,  almost,  the  sole  question  is,  whether  tbe 
sdenteTf  as  English  lawyers  term  it,  has  been  sufficiently  established. 

Now,  there  are  three  classes  of  circumstances  in  wmch  a  person 
may  deceive  another  by  means  of  a  statement  contrary  to  the  fiul 

1.  When  the  party  did  not  know  it  to  be  false,  and  had  no 

intention  to  deceive. 

2.  When  he  really  knew  that  it  was  not  true. 

3.  When  he  did  not  know  it  to  be  untrue,  but  did  not  know  it  to 

be  true. 
The  first  case  is  the  simple  telling  of  a  lie,  which,  as  we  hare 
said,  gives  no  right  of  action.     The  principle  established  by  Paslev 
V.  Freeman  (3  T.  B.  51,  Sm.  L.  C.)  is,  that  if  the  statement  was 
false  in  the  knowledge  of  the  defendant,  and  told  with  the  intentictfi 
that  it  should  be  acted  on,  and  plaintiff  does  so  in  the  belief  that  it 
is  tme,  the  latter  has  a  good  claim  for  the  damage  which  is  tbe 
result.    It  is  not  necessary  that  there  should  be  anything  of  the 
nature  of  fraudulent  intent  in  a  criminal  sense ;  m^  it  is  not  neces- 
sary to  prove  that  there  was  either  a  corrupt  motive  of  gain  to  the 
defendant,  or  a  wicked  motive  of  injuir  to  the  plaintiff  (Forbes  r. 
Charles,  7  Bing  105,  Per  Tindal,  C.  J.).     While,  therefore,  itj 
laid  down,  that  to  support  such  an  action  both  fraud  and  falsehood 
must  concur  (Per  Gibbs,  C.  J.,  in  Ashlin  v.  White,  Holt  387),  flw? 
fraud  here  spoken  of  must  be  understood  as  "  fraud  in  law,*'  which 
is  said  to  consist  in  "  knowingly  asserting  that  which  is  false  in  Act, 
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the  injiuy  of  another '^  (Per  Cresswell,  J.,  in  Cranshay^  4  M« 
d  Gr.  887). 

The  meaning  of  this  will  be  best  undei-stood  from  a  consideration 
Polhill  V.  Walter,  3  Bam  and  A.  114.  A  foreign  bill  of  ex- 
inge  was  drawn  on  a  person  H,  and  the  defendant  W,  when  it 
s  presented  at  H's  office,  falsely  asserted  that  he  had  anthority  to 
«pt  by  procuration.  It  subsequently  was  indorsed  over  to  dif* 
ent  parties  in  succession ;  and  the  plaintiff,  relying  on  the  genuine- 
»  of  the  acceptance,  received  it  m>m  the  last  indorsee  in  pajrment 
a  debt  In  an  action  brought  by  him  against  W  for  deceitfully 
^tending  that  he  had  authority  to  accept,  it  appeared  that,  though 
bad  no  such  authority,  he  had  no  doubt  that  the  acceptance  would 
ratified ;  and  the  jury,  therefore,  negatived  the  idea  of  fraud. 
It  the  Court  held  that,  to  make  the  defendant  liable,  it  was  enough 
It  he  had  made  a  representation  which  was  untrue,  and  which 
s  intended  at  the  time,  or,  fix>m  the  mode  in  which  it  was  made, 
s  calculated,  to  induce  another  to  act  on  the  faith  of  it.  ^^  Here 
'  representation,  said  the  Court,  is  made  to  all  to  whom  the  bill 
?  be  presented  in  course  of  circulation,  and  is,  in  fact,  intended  to 
made  to  all,  and  the  plaintiff  is  one  of  these.  The  defendant 
lat  be  taken  to  have  intended  that  all  such  persons  should 
re  credit  to  the  acceptance,  and  thereby  act  on  the  faith  of  that 
presentation,  because  lliat,  in  the  ordinary  course  of  business,  is 
natural  and  necessary  result."  In  this  case,  the  misrepresenta- 
^  consisted  in  the  statement  that  the  defendant  had  authority, 
ien  he  had  no  such  authority.  He  knew  it  was  untrue.  If,  how- 
^)  instead  of  assuming  that  his  acceptance  would  be  subsequently 
^fied,  he  had  had  good  reason  to  believe  that  his  representation 
u  true, — e,  g^  if  he  had  received  a  mandate  or  letter  of  attorney 
^ged,  which  he  believed  to  be  genuine, — he  would  have  been  tree 
)m  blame,  and  relieved  of  all  responsibility.  So,  if  he  had  ex- 
*>ned  in  a  memorandum  that  he  accepted  without  authority,  but 
the  belief  that  it  would  be  ratified,  there  would  have  been  no 
^ility  incurred ;  but  in  this  last  case,  as  is  pointed  out  in  the  judg- 
^^t,  there  would  have  been  no  real  acceptance, 
'^ut,  further,  it  is  not  even  necessary,  in  order  to  infer  liability, 
^  the  party  sought  to  be  charged  knew  the  deceit  to  be  untrue, 
a  man  ventures  to  speak  of  that  of  which  he  has  no  knowledge, 
'  takes  upon  himself  the  responsibility.  While  he  does  not  know 
'^  &ct  to  be  positively  untrue,  he  does  not  know  it  to  be  true  ; 
^  therefore,  if  injury  results  to  another  firom  his  warrantirg 
^lll^tworthy  that  which  is  afterwards  found  not  to  be  so,  he  is 
^1^  in  the  consequences.  The  law  is  stated  thus  by  Mr  Baron 
arke:  <<It  ig  not  necessary  to  show  that  the  defendant  knew 
^^  fact  to  be  untrue ;  if  he^  states  a  fact  to  be  true  for  a  frau- 
^t  {>urpose,  he  at  the  same  time  not  believing  that  &ct  to  be 
^^  in  that  case  it  would  be  both  a  moral  and  a  l^al  firand.''  This 
*^  applied  in  Taylor  v.  Ashton,  11  M.  and  W.  401,  which  was  an 
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action  rested  on  the  publication  of  delusive  reports  by  a  banking 
company — the  concern  being  represented  as  being  a  profitable  i^ 
dertakingy  paying  a  large  dividend,  and  a  good  investment,  wbe^ 
truly  the  whole  affair  was  insolvent.  The  plaintiff  having  east- 
blished  that  it  was  by  means  of  these  false  reports  that  be  was  in- 
duced to  purchase  snares,  he  was  found  entitled  to  recover.  So  ir. 
Evans  r.  Edmonds,  13  C.  B.  775,  the  law  was  most  clearly  eDun- 
ciated.  It  was  an  action  on  a  deed  whereby  the  defendant  granted 
an  annuity  to  the  plaintiff,  as  trustee  for  his  wife,  in  ignorance  of  the 
fact,  that  she  and  the  latter  had  for  some  time  been  carrying  on  an 
adulterous  intercourse,  whereas  plaintiff  had  represented  that  sht* 
was  a  virtuous  person,  entitled  to  maintenance.  ^  I  do  not  say,* 
says  Maule,  J.,  ^'  that  to  constitute  such  a  fraud  as  would  avc»dtbe 
deed,  it  would  be  necessary  to  show  that  the  plaintiff  knew,  at  tbe 
time  he  made  the  representation,  that  the  wife  was  unchaste.  Be- 
cause I  conceive,  if  a  man,  having  no  knowledge  on  the  subject, 
takes  upon  himself  to  represent  a  certain  state  or  facts  to  exist,  Le 
does  so  at  his  peril ;  and  if  it  be  done  either  with  a  view  to  secnr? 
some  benefit  to  himself,  or  to  deceive  a  third  person,  he  is  in  Ia« 
guilty  of  fraud,  for  he  takes  upon  himself  to  warrant  his  own  belii^ 
of  the  truth  of  that  which  he  asserts.  Although  the  person  makirij 
the  representation  may  have  no  knowledge  of  its  falsehood,  the  i^ 
presentation  may  still  have  been  firaudulently  made." 

There  are  numerous  examples  of  the  application  of  these  pri&- 
ciples  in  actions  brought  by  subscribers  to  speculative  undertaking 
for  the  recovery  of  deposits,  on  the  ground  that  they  had  been  n^ 
duced  to  apply  for  shares  on  the  faith  of  the  false  statements  at 
forth  in  the  prospectus.     Here  the  misrepresentation  is  not  made  to 
the  party  directly ;  but  if  it  is  made  by  one  member  of  the  managing; 
committee,  or  of  the  directors  in  name  of  the  rest,  or  by  an  ageot 
authorised  by  them  for  the  piurpose,  or  by  the  body  generally,  tlie 
liability  of  any  one  of  them  for  the  whole  of  the  injuries  tbence 
arising  seems  clearly  established.     '^As  at  present  adyised"  (ssts 
Coleridge,  J.,  in  Watson,  12  Q.  B.  856), ''  I  am  of  opinion,  that  if  as 
advertisement  is  put  out  .to  induce  parties  to  enter  into  a  certab 
contract,  and  an  individual  does  enter  into  such  a  contract,  and  tbe? 
comes  into  Court  to  complain  of  misrepresentation,  it  is  no  part  d 
his  case  to   show  that  ne  was  cognisant  of  the  advertisement. 
Prima  faciey  it  will  be  taken  that  he  was  influenced  by  it."    It  i>   1 
very  possible,  from  the  loose  way  in  which  jointrstock  companies 
have  been  conducted,  that  many  of  the  directors  now  chaigea  with 
the  consequences,  knew  not  whether  the  facts  stated  in  their  annnai 
reports  were  true  or  false.    But  this  circumstance,  as  we  have  seen. 
will  not  save  them  from  the  consequences  of  appending  their  naiu«$ 
to  that  which  they  did  not  know  to  be  true,  more  particularly  as  i< 
pointed  out  in  Jarret,  6  C.  B.  322,  they  were  in  a  situation  to  know 
the  falsehood  of  that  which  was  published,  and  neglected  to  avail 
themselves  of  the  means  of  knowledge  within  their  power.    N^ 
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erhard  v.  Bates,  2  E.  arid  B.  476  ;  Wontner  v.  Sharp,  4  C.  B,  404. 
is  superfluous  to  add,  Uiat  the  misrepreseiitation  we  have  throngh- 
it  had  in  yiew  includes  the  suppression  of  the  truth  as  much  as 
)sitive  falsehood, — e.  g,^  as  in  Gerhard's  case,  the  conceaknent  of  an 
igineer^s  report,  showing  that  the  undertaking  was  impracticable. 
These  principles  it  is  not  difficult  to  apply  to  the  case  of  a  director 
bo  concurs  in  the  preparation  of  reports  calculated  to  give  a  ficti- 
>iis  value  to  the  shares ;  and  so  they  have  been  expressly  made 
e  ground  of  judgment  in  several  recent  cases.  In  the  National 
xchange  Company  of  Glasgow  v.  Drew  and  Dick,  2  Macq^.  103, 
»«  House  of  Lords  very  clearly  explained  the  precise  legal  import 
f  the  publication  and  circulation  by  the  ^directors,  of  false  reports 
ilculated  to  delude  the  public  into  buying  shares  in  the  company. 
he  action  was  brought  to  recover  the  price  of  certain  shares  in  the 
»mpany,  for  which  they  had  advancea  the  purchase-money.  The 
fence  was  in  effect  that,  shortly  previous  to  the  advance,  the 
mpany,  by  their  directors,  fraudulently  represented  to  the  de- 
ader, that  the  affairs  of  the  company  were  in  a  flourishing  state, 
lereas  they  were  really  insolvent,  or  nearly  so — the  fraudulent 
'Statements  being  contained  in  a  concocted  i-eport  presented  to 
e  shareholders.  To  this  it  was  answered  for  the  pursuers,  that, 
mming  the  allegation  to  be  true,  it  did  not  form  a  fraud  on  the 
rt  of  the  company — ^the  fraud,  if  there  was  any,  was  a  fraud  by 
e  directors — the  reports  being  made  not  by  the  company,  but  to 
-  company.  But  the  House  of  Lords  determined,  that  the 
neral  body  of  shareholders  could  not,  in  corporate  matters,  be 
sti-acted  from  their  own  official  organs.  "  Wnen  the  company," 
(1  the  Lord  Chancellor,  "  receives  a  report  from  their  directors,  it 
^t,  from  the  nature  of  things,  and  from  the  exigencies  of  society, 
taken  as  between*  the  company  and  third  persons  to  be  a  repre- 
otation  by  the  company.  Ihe  company,  as  an  abstract  being,  can 
pi^sent  and  do  nothing.  It  can  only  act  by  its  managers.  When, 
erefore,  the  directors,  m  the  discharge  of  their  duty,  fraudulently, 
I"  the  purpose  of  misleading  others  as  to  the  state  of  the  concerns 
the  company,  represent  the  company  to  be  in  a  different  state  from 
At  in  which  they  knew  it  to  be,  and  the  persons  to  whom  the  re- 
"^ntation  is  addressed,  act  upon  it  in  the  belief  that  it  is  true,  I 
Bmot  think  that  society  can  go  on  without  treating  that  as  a  mis- 
■pi^sentation  by  the  company,  otherwise,  companies  of  this  sort 
ould  be  in  this  extraordinary  predicament,  that  they  might  employ, 
*y,  must  employ,  agents  to  carry  on  their  concerns ;  and  that  those 
?ent8  might  make  representations,  be  they  ever  so  false  and  ever  so 
^udulent,  and  yet,  nevertheless,  that  the  company  might,  and  must, 
«iefit  by  those  representations,  without  being  at  all  Uable  to  be  told. 
*^t  is  gross  fraud." 

The  same  reasoning  has  been  recently  applied  to  a  similar  state 
^  facts  in  the  well  known  Aberdeen  Bank  case.  It  therefore  may 
ow  be  considered  conclusively  settled,  that  the  declaration  of  divi- 
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dends  never  earned,  and  the  publication,  or  what  is  the  same  thing. 
the  circulation  among  the  shareholders  of  reports  calculated  to  p 
a^  fictitious  value  to  the  stock,  are  facts  sufficient  to  bring  tik 
directors  under  the  general  law  as  to  the  responsibifities  arising  bcfE, 
fraudulent  misrepresentation ;  and  this  whedier  the  reports  related 
to  matters  which  were  or  were  not  within  their  own  cc^ismce, 
provided  they  were  such  as  it  was  their  duty  to  have  ascertained. 

' '  ■       .111       ^.^^^  J 

THE  TITLES  TO  LAND  ACT. 
{Concluded.) 

Sbctions  XV .  and  XVI. — ^These  sections  deal  with  the  deacriptioiH 
of  lands  contained  in  conveyances.    The  description  is  the  part  i  ' 
the  deed  which  contributes  most  to  its  length ;  but  it  is  also  a  poftKE 
which  is  regarded  with  superstitious  reverence  by  the  old  school  of 
conveyancers,  and  it  required  some  fortitude  on  the  part  <tf  the 
framers  of  the  bill  to  deal  with  this  subject.     Without  some  snei 
provision  as  that  inserted,  however,  the  woi^  of  abbreviating  titles 
would  have  been  lef);  incomplete,  and  we  do  not  know  that  a  betuf 
mode  could  have  been  suggested  than  that  embodied  in  these  t0 
clauses.     It  still  further  utilises  the  public  registers,  as  the  princiii 
upon  which  the  sections  proceed  is,  that  when  once  the  descriptHi 
or  land  has  entered  the  register,  it  is  unnecessary  to  be  constaotif 
reproducing  it  in  the  progress  of  titles.   The  description  is  to  betzealn 
as  those  lengthened  formal  clauses  were,  which,  by  previous  convcf* 
ancing  statutes,  were  decently  interred  in  the  depths  of  an  Acttf 
Parliament,  while  a  short  expression  vras  made  to  do  duty  in  il 
future  time  in  their  stead.    Tne  provision  is,  that  where  lands  hiff, 
been  particularly  described  in  any  prior  conveyance,  or  other  vii 
duly  recorded  in  the  appropriate  Register  of  Sasines,  it  shall  not  m 
necessary,  in  any  subsequent  conveyance  or  writ,  to  repeat  the  ptf*i 
ticular  description  of  the  lands  at  length ;  but  it  shall  be  snffieietf 
to  specif)r  the  leading  name,  or  other  mart  distinctive  description  ( ' 
the  lands,  naming  the  county  and  parish,  or  supposed  parisb,  i 
which  the  lands  Ue,  and  to  refer  to  the  particular  description  coi 
tained  in  the  prior  conyeyance  or  writ  so  recorded.    This  plan  te 
been  for  several  years  in  operation  with  r^ard  to  buraens  ail 
reservations ;  and  the  experience  of  every  conveyancer  must  be  tbi 
the  change  has  worked  beneficially.    We  have  no  doubt  that  tk 
same  result  will  follow  the  innovation  enacted  by  these  sectioiis.  j| 
Some  practitioners  doubt  the  propriety  of  separating  the  descriptioB  | 
firom  tne  deed  in  any  case ;  but  the  descnption,  mstead  of  being  1 
separated,  is  perhaps  more  effectually  united  to  the  deed,  in  the 
manner  proposed,  than  if  it  were  to  be  inserted.     Everv  one  vho 
has  dealt  much  with  titles,  must  have  been  struck  with  the  inaccu- 
rate manner  in  which  long  descriptions  are  fi:«quently  trsnsferred 
from  one  deed  to  another, — ^inaccuracies  which  may  not  be  of  suf- 
ficient importance  to  warrant  an  objection  to  the  tide,  and  jet  saf- 
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iciendy  annoying  where  perfect  accuracy  is  so  desirable.  Where 
he  description  is  referred  to  on  record,  there  is  not  the  same  oppor- 
unitj  for  these  changes  creeping  into  the  conveyance,  and  yet,  when 
n  altered  description  is  absolutely  required,  it  can  of  course  be 
asily  accomplished.  The  reference  to  the  particular  description 
ontained  in  the  prior  conveyance  must  be  made  in  the  form  of  a 
chedule  appendea  to  the  Act,  and  the  reference  is  held  equivalent 
)  the  ftdl  msertion  of  the  description,  and  shall  have  the  same  effect 
s  if  the  particular  description  had  been  inserted  exactly  as  set  forth 
™  the  prior  conveyance.  This  course  having  been  once  followed 
stablisnes  the  leading  name,  or  short  distinctive  description,  in  the 
progress ;  and  thereafter  it  is  competent  and  sufficient  to  use  the 
fading  name  or  short  description,  with  the  addition  of  the  county 
nd  parish,  and  to  make  reference  to  the  conveyance  or  writ  in 
fhicn  the  leading  name  or  short  distinctive  description  was  specified, 
^thout  again  referring  to  the  several  conveyances  or  writs  con- 
uning  the  particular  description.  When  this  latter  course  is  fol- 
>wed,  the  use  of  the  leading  name  or  short  description,  with  the 
ddition  of  the  county  and  parish,  and  reference  to  the  conveyance 
itroducing  the  leading  name,  is  held  to  be  equivalent  to  the  ftdl 
iwertion  of  the  particwar  description  contained  in  the  several  con- 
dances,  or  other  writs,  recorded  and  specified. 
Another  very  valuable  improvement  is  carried  out  by  the  suc- 
*^g  section  (sec.  16).  It  is  to  the  effect,  that,  where  several 
fflds  are  conveyed  by  the  same  deed,  they  may  be  comprehended 
nder  one  general  name,  or,  indeed,  may  be  grouped  under  various 
eneral  names,  if  each  group  be  clearly  dehned,  and  its  general 
^6  properly  applied.  Take,  for  example,  the  case  of  an  heir 
laking  up  his  title  by  Crown  charter  to  a  great  variety  of  little 
'^perties,  which  had  been  gradually  acquired  by  the  ancestor.  The 
*scnption  of  the  lands  may  occupy  page  after  page,  and  form  a 
'tost  cumbrous  and  expensive  part  oi  the  title.  If  the  properties 
^  sold  with  the  title  m  this  condition,  the  cost  to  both  seller  and 
*^yer  would  be  greatly  increased  by  the  length  of  the  description  ; 
>Jt  if,  in  the  charter,  advantage  were  taken  of  the  provisions  of  sec. 
•^  the  description  could  be  reduced  to  a  few  lines.  The  section 
^'^^vides  that,  where  several  lands  are  comprehended  in  one  con- 
'^yance  in  favour  of  the  same  person  or  persons,  it  shall  be  com- 
^^Jit  to  insert  a  clause  in  the  conveyance,  declaring  that  the  whole 
^'jj*^  conveyed,  and  therein  particularly  described,  shall  be  designed 
'^d  known  in  future  by  one  general  name,  to  be  therein  specified ; 
^^j  on  the  conveyance  contaming  such  clause  being  duly  recorded 
I'J  the  appropriate  Register  of  Sasmes,  it  shall  be  competent,  in  all 
^bseqiient  conveyances  or  other  writs,  to  use  the  general  name 
Pacified  in  such  clause  as  the  name  of  the  several  lands  declared 
y  Buch  clause  to  be  comprehended  under  it.  It  is  provided  that  a 
.  ^^eyance  of  the  lands  under  the  general  name  shall  be  as  effectual 
^  i^espects  as  if  the  convqrance  had  contained  a  particular 

^^^.  n.-.No.  XXIV.  DECSMBBR  1868.  «  E  E  K 
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deflcription.  There  is  also  the  provision,  which  requires  to  be  kept 
oonstantlj  in  view,  that  reference  be  made,  in  the  conveyances,  m 
Instruments  of  Sasine,  and  Notarial  Instruments,  to  a  pnor  recorded 
conveyance,  or  Instrument  of  Sasine,  or  Notarial  Instrament,  or 
other  writ,  in  which  the  clause  and  description  are  contained. 

Sectian$  XVII.  and  XVIH. — ^These  sections  refer  to  deeds  of 
entail,  and  the  only  objection  we  have  to  them  is,  that,  as  they  sli(aten 
the  deeds,  there  is  less  chance  of  blunders  being  committed,  and  con- 
sequently, more  chance  of  the  entails  being  made  effectual,  wluch 
we  can  scarcely  rejgard  in  the  light  of  a  benefit.  However,  in  an 
Act  to  ^'  simplify  the  forms,  and  diminish  the  expense  of  completing 
titles  to  land,"  die  deed  of  entail  could  only  be  looked  at  asbdonging 
to  the  same  category  as  other  conveyances.  The  one  section  pi^ 
vides,  that  it  shall  not  be  necessary  to  repeat  the  destination  con- 
tained  in  the  entail  upon  referring  to  it  in  the  register  of  tailzies,  or 
in  any  writ  recorded  m  the  appropriate  raster  of  sasines,  fornufi^ 
part  of  the  progress  of  title-deeds  of  the  lands  in  the  entail,  in  much 
the  same  manner  as  has  already  been  described  in  the  case  of  descrip- 
tions of  lands.  The  other  section  provides,  that,  where  a  deed  of 
entail  contains  an  express  dause  authorising  registration  of  the  deed 
in  the  register  of  tailzies,  it  shall  not  be  necessary  to  insert  daosfi 
of  prohibition  against  alienation,  contracting  debt,  and  altering  tlie 
order  of  succession ;  but  such  clause  of  registration  shall  have,inererT 
respect,  the  same  operation  and  effect  as  if  such  daoses  of  prohitAtuQ 
had  been  inserted  according  to  the  law  and  practice  before  ^ 
passing  of  the  Act,  and  duly  fenced  with  irritant  and  lesolotm 
clauses. 

Section  XIX. — ^The  object  of  this  section  is  to  specify  the  tii» 
during  which  the  writs  mentioned  in  the  preceding  clauses  maj  ^ 
recoraed,  and  what  is  to  constitute  the  date  of  rBC(»rding.  It  f^ 
vides  that  all  conveyances  and  procuratories  of  resignation  cd  ^ 
manentiamy  with  warrants  of  r^stration  written  thereon,  and  il 
notarial  instruments  and  instruments  of  resignadon  ad  remanentiim 
thereby  authorized  to  be  recorded  in  the  register  of  sasines,  mav^ 
recorded  at  any  time  in  the  life  of  the  party  on  whose  behalf  the  ^ 
shall  be  presented  for  registration^  in  the  same  manner  as  instnnnes& 
of  sasine  are  recorded.  Had  these  latter  words  not  been  added,  tbeit 
would  have  been  no  doubt  as  to  what  was  meant  by  the  first  part(J 
the  provision.  But  ^^  the  manner  in  which  instruments  of  sssdh: 
are  recorded"  is  in  the  lifetime  of  the  parly  in  whose  favour  thej  ^ 
taken.  Conveyances,  however,  may  oe  given  in  to  be  recorded  on 
behalf  of  a  party  who  presents  them,  out  wno  is  not  the  grantee,  wiiii« 
the  grantee  may  be  aead  (sects.  13  and  14).  Could  such  a  deed  be 
held  to  be  recorded  in  the  same  manner  as  instruments  of  sastoe- 
The  section  goes  on  to  provide  that  the  date  of  entry  in  the  mwnrf^ 
book  shall  be  held  to  be  the  date  of  registration ;  and  the  date  ofi^ 
gistration  of  all  such  conveyances,  procuratories  of  resignation  f» 
remanentiamj  notarial  instruments,  and  instrumenti  of  resignation 
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ad  renumifUiamy  shall  be  equivalent  to  the  date  of  registration  of 
instruments  of  sasine  and  instnunents  of  resignation  €ul  remanerUiamj 
according  to  the  existing  law  and  practice.  It  is  worthy  of  notice 
that  this  provision  for  the  date  of  registration  is  a  return  to  the  prac- 
tice which  existed  before  the  Act  8  and  9  Vict.,  cap.  35,  that  statute 
having  made  the  certificate  of  the  keeper  of  the  presenting  and  entry 
to  be  the  date  of  the  instrument. 

Section  XX. — ^This  is  the  permissive  clause  which  enacts  that 
nothing  contiuned  in  the  Act  snail  prevent  the  constitution,  trans- 
missiony  or  completion  of  land  rights  by  the  forms  in  use  prior  to  the 
passing  of  the  Act ;  and  it  completes  the  sections  which  have  a  direct 
reference  to  the  ordinary  titles.  The  remainder  of  the  Act  deals 
with  various  other  matters,  some  of  them  having  but  a  faint  claim  to 
be  admitted  into  this  statute. 

Before  leaving  this  portion,  however,  we  desire  to  revert  to  section 
V.  PractitionerB  have  felt  a  difficulty  as  to  the  effect  of  this  section, 
which  enacts,  that  it  shall  not  be  necessary  to  insert  in  any  convey- 
ance a  clause  of  obligation  to  infeft,  and  which  also  enacts,  that ''  if 
the  lands  shall  be  disponed  to  be  holden  a  me  only  oTamevelde  me, 
the  claose  so  expressmg  the  manner  of  holding  shall  imply  that  the 
lands  are  to  be  nolden  in  the  manner  expressed  in  the  Act  10  and 
U  Vict.,  c.  48,  sec  2,  with  rejferenoe  to  ooligations  to  infeft  a  me  or 
^mevelde  me  respectively ;  and  where  no  holding  is  expreeeedy  the 
c(mve]/ance  shall  be  held  to  imply  that  the  lands  are  to  be  holden  in 
^  same  manner  in  which  the  grantor  of  the  conveyance  held  or  might 
have  held  the  same.  There  can  be  no  doubt  as  to  what  the  framers 
of  the  Act  meant  bv  this  clause.  It  was  not  intended  that  the 
nature  of  the  grantee  s  holding  should  be  limited  by  the  actual  condi- 
tion of  the  granter^s  title,  but  Uiat  the  holding  in  the  new  conveyance 
should  be  c(»isidered  to  be  the  same  as  that  m  the  preceding  one,  or, 
^  it  has  been  expressed,  that  the  grantee  should  not  hold  the  lands 
^  the  same  but  ay  a  similar  manner  of  holding  as  that  by  which  the 
^^tee  held  or  might  have  held  them.  In  the  recently  published 
Supplement  to  Menzies'  Lectures  on  Conveyancing,^  a  careful  and 
methodically  arranged  Abstract  of  the  Titles  to  Land  Act,  l^e  point 
u  thus  ingeniously  discussed  (p.  21)  ^'  The  Act  does  not  alter  the 
^hts  of  superiors,  nor  a%ct  the  relative  position  and  interest  of 
them  and  their  vassals ;  and  it  is  provided  that  conveyances  recorded 
^  conformity  with  its  provisions,  may  be  confirmed,  and  that  the 
confirmation  so  obtained  shall  confirm  the  whole  prior  deeds  and 
instruments  necessary  to  be  confirmed  in  order  to  complete  the  in- 
vestiture of  the  party  obtaining  the  confirmation. — Sects.  6,  7. 
Ihus,  it  would  appear  that  where  a  recorded  conveyance  expresses 
only  ma  me  holmng,  confirmation  is  now  as  necessary  as  it  formerly 

A  %,^^2pl^'''^D^  to  the  Lectures  on  Gonyeyancin^  of  the  late  Allan  Menzies, 
^•M.,  W.S.,  Professor  of  Conveyancing  in  the  University  of  Edinburgh.  Being 
^  Abstract  of  the  Titles  to  Laud  (Scotland)  Act,  1868.  Edinburgh  :  Thomas 
instable  and  Co.  v  /       »  K 
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was,  of  a  seusine  on  a  conyeyance,  with  a  similar  obligation  to  infeii: 
and,  when  the  omission  of  a  clause  of  obligation  to  infeft,  under  tbe 
provision  to  that  effect  contained  in  this  section  (sec.  5),  places  a 
recorded  conveyance  in  the  position  of  a  conveyance  having  an  a  m 
holding,  with  a  seisine  thereon  unconfirmed,  there  seems  to  be  do 
ground  for  distinction  between  the  two  cases*  In  both  instantts* 
confirmation  is  necessarv  to  render  the  title  unexceptionable.  lor 
example.  A,  holds  lands  de  nie  of  C,  dispones  them,  without  any 
clause  of  obligation  to  infeft,  to  B.  A,  by  such  a  conveyance,  dis- 
pones these  lands  to  be  holden  by  B  in  the  same  manner  as  A 
^^  held  or  might  have  held"  them.  But  A,  being  the  immediate 
vassal,  might  have  held  the  lands  in  no  other  way  than  he  did,  i  e., 
de  me  otC;  and  in  this  case,  therefore,  the  conveyance  under  con- 
sideration, must  necessarily  be  restricted  to  the  effect  of  implying 
that  B  shall  hold  the  lands  as  A  held  them,  that  is  demeotQ. 
But  A,  the  vassal,  eannot  authorise  B  to  hold  the  lands  demedC 
his  superior.  It  would  therefore  appear,  that  in  drcnmstances 
similar  to  those  here  assumed,  the  conveyance  virtually  becomes  a 
disposition  with  an  obligation  to  infeft  a  me^  which,  on  being  le- 
conied,  requires  confirmation  to  complete  a  valid  title ;  for  it  is  only 
after  confirmation  by  G  that  B  holds  the  lands  as  A  held  them,  it^ 
as  C's  immediate  vassal.  Again,  suppose  A,  holding  lands  of  D, 
to  dispone  them  to  B,  by  a  conveyance  containing  an  obligafion  to 
infeft,  to  be  holden  a  me  vel  de  m€,  and  B,  after  being  infeft,  to  sell 
without  any  obligation  to  infeft  to  C,  in  this  case,  un(fer  the  terms  of 
this  section,  C  is  understood  to  hold  the  lands  as  B  held  them,  that 
is,  either  (1)  de  me  of  A,  or  a  me  of  D.  Of  course,  confirmatioD 
by^  D  is  required  to  complete  a  valid  title  under  the  holding  a  me^ 
him ;  but  as  B  cannot  authorise  C  to  hold  de  me  of  his  (fi's)  mid- 
superior  A,  confirmation  by  A  is  equally  necessary,  as  in  the  last 
example,  to  enable  C  to  complete  a  valid  title  under  that  holding. 
for,  as  noticed  in  the  last  example,  it  is  only  by  this  means  that  C 
is  enabled  to  hold  the  lands  as  B,  the  granter  of  the  conreyance,  kli 
them ;  or  (2)  C  is  understood,  in  terms  of  this  section,  to  hold  tbe 
lands  as  B  might  have  held  them,  that  is  (after  confirmation  of  bi-' 
base  infeftment  on  the  indefinite  precept  in  A's  disposition  has  been 
obtained)  de  me  of  D;  and  confirmation  is,  of  course,  equallr  r^ 
quired  to  enable  C  to  hold  them  in  that  manner."  It  is  impossible 
not  to  be  somewhat  impressed  with  these  views,  although  it  i^ 
apparent  that  the  difficulty  under  the  section  in  question  aris^ 
depends  very  much  upon  whether  the  words  used  are  taken  in 
their  strictly  technical  conveyancing  sense,  or  in  a  more  popuIaJ" 
signification.  We  believe  that  if  the  question  were  to  come  before 
the  Court,  the  judges,  having  regard  to  the  professed  intention  d 
the  legislature  in  passing  the  Act,  and  being  in  no  ways  bound  tc 
read  the  terms  in  tneir  strict  or  technical  sense,  would  be  very  much 
inclined  to  give  effect  to  the  more  comprehensive  rendering  of  the 
clause.     It  is  probable,  however,  that  an  amendment  Act  may  b« 
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passed  during  next  session ;  and  we  would  respectftdly  sug^st  that 
the  opportonity  should  be  taken  to  remove  all  doubt^  by  declaring 
the  si^ii£cation  which  the  clause  was  intended  to  bear.  It  will  be 
remembered,  that  the  present  Act  does  not  extend  to  burgage  sub- 
jects. These  may  be  also  dealt  with  next  session ;  and  although  it 
is  a  system  not  much  to  be  commended,  might  it  not  be  advisable, 
for  the  purpose  of  preventing  the  confusion  which  a  multitude  of 
statutes  about  the  same  matter  is  apt  to  create,  to  insert  the  clauses 
amending  the  present  Act  in  the  Titles  to  Land  (Burghs  Scotland) 
Act  1859  ?  In  the  meantime,  as  the  matter  is  doubtful,  it  may 
be  safer  for  conveyancers  to  insert  the  holding.  There  is  no 
necessity,  however,  to  copy  the  obligation  to  infeft,  as  it  formerly 
stood,  although  we  believe  some  conveyancers  are  doing  so.  The 
words,  *^  and  I  oblige  myself  to  infeft,"  are  certainly  no  longer  requi- 
site; and  to  insert  them  in  conveyances,  according  to  the  new 
fonnj  is  incorrect. 

Section  XXI. — ^In  this  section,  a  new  mode  of  completing  a  title 
to  lands  by  a  judicial  factor,  is  enacted.  A  great  necessity  existed 
for  some  such  enactment  as  this ;  the  mode  of  making  up  titles  in 
the  persons  of  judicial  factors  being  frequently  vexatiously  cumbrous 
and  expensive.  The  plan  now  in  operation  is  very  simple.  Where 
a  judicial  factor,  or  other  judicial  manager,  shall  apply,  by  petition, 
for  authority  to  complete  a  title  to  any  lands  formmg  part  of  the 
^ate  under  his  management,  and  where  the  petition  shall  specify 
the  lands  to  which  such  title  is  to  be  completed,  the  warrant  granted 
for  completing  such  title  shall  also  speciiy  the  lands  to  which  such 
title  is  to  be  completed ;  and  such  warrant  shall  have  the  legal 
operation  and  effect  of  a  disposition  of  the  lands  in  &vour  of  such 
judicial  factor  or  manager  &om  the  party  whose  estate  is  under 
judicial  management,  to  be  holden  in  the  same  manner  as  such  party 
held  or  might  have  field  tJie  same.  We  have  heard  some  criticism 
open  the  term,  "  the  warrant,"  used  in  this  section,  on  the  ground 
of  vagueness ;  but  they  do  not  appear  to  be  well  founded,  as  the 
expressions  in  the  section,  although  not  entering  needlessly  into 
^i^tails,  cannot  possibly  refer  to  anything  else  than  an  application  to 
the  Court  of  Session,  and  the  interlocutor  pronounced  thereon. 
With  regard  to  the  manner  of  holding,  the  same  remarks  will,  to  a 
P^t  extent,  apply,  as  have  just  been  made  upon  sec.  5.  In  the 
<^^^  of  heritable  securities,  the  judicial  factor,  on  recording  his 
>farrant  in  the  appropriate  Register  of  Sasines,  shall  be  in  the  same 
position  as  if  the  party  had  granted  an  assignation,  and  the  assigna- 
tion been  recorded  at  the  date  of  recording  said  warrant. 
^  Section  XXII. — The  trustee  on  a  sequestrated  estate,  and  the 
liquidators  of  a  joint-stock  company,  were  placed  at  an  equal  disad- 
vantage with  a  judicial  factor,  in  making  up  a  title  to  the  bankrupt's 
or  company's  heritable  property;  and  tnis  section  places  these 
parties  now  upon  equally  favourable  terms  with  the  judicial  factor 
-the  only  difference  being,  that,  instead  of  the  warrant  operating 
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as  a  conveyance,  these  parties  must  expede  a  notarial  instrvunent, 
setting  forth  the  Act  and  warrant  of  confirmation  of  the  one,  aoii 
the  appointment  of  the  other  respectively,  and  speci^ing  the  Ivk 
to  which  a  title  is  to  be  completed.     On  the  notarial  instromeBt 
being  recorded,  the  trostee  and  the  liquidators  shall  be  held  to  be  in 
all  respects  in  the  same  position  as  if  the  bankrupt  or  company  had 
^rant^  a  conveyance  to  them  of  the  lands  contained  in  the  noUrul 
instrument     There  is  a  corresponding  change,  of  course,  in  the 
matter  of  heritable  securities.     The  remarks  about  the  holding 
already  referred  to,  require  also  to  be  borne  in  mind  with  lefeience 
to  this  section. 

Sections  XXTTI.  XXIV. — ^In  these  sections,  there  is  a  mode  pro- 
vided for  relin(|uishins  superiorities,  and  obtaining  an  investiture  bv 
the  over-snpenor,  and  also  provisions  as  to  the  application  of  tk 
price  of  entailed  superiorities,  and  the  mode  of  chaiging  the  price 
of  superiorities  of  entailed  lands  on  the  entailed  estate.  In  order  to 
extinguish  mid-superiorities  not  defeasible  by  the  vassal,  the  sab- 
ject-superior,  whether  himself  entered  with  his  superior  or  not,  may 

fant  a  Deed  of  Relinquishment  in  the  form  set  forth  in  a  schedule. 
n  acceptance  is  written  on  the  Deed  by  the  vassal  on  these 
two  writs  being  followed  by  a  writ  of  investiture  by  the  over-suoe- 
rior  also  written  on  the  Deed  of  Relinquishment,  and  all  reoordei 
in  the  appropriate  Register  of  Sadnes,  the  superiority  shall  be  held 
to  be  extinguished.  By  Sect.  24,  the  ovei^uperior  is  bound  to  re- 
ceive, as  his  immediate  vassal,  the  vassal  in  whose  fitvour  the  IW 
of  Relinquishment  is  granted,  and  who  has  accepted  thereof,  i 
is  unnecessary  to  refer  at  length  to  the  various  other  provisions  ia 
these  sections. 

Section  XXVII. — We  have  here  both  a  desirable  improTemeat 
in  practice,  and  a  wise  alteration  of  the  law.  The  first  is,  that  iti^ 
not  now  necessary  to  raise  a  separate  Summons  of  Constitution  and 
a  separate  Summons  of  Adjudication  in  actions  of  Constitution  uhI 
Adjudication  against  an  apparent  heir  on  account  of  his  ancestors 
debt  or  obligation,  for  the  purpose  of  attaching  the  ancestor's  hent- 
able  estate.  The  alteration  oi  the  law  is,  to  use  an  Irishism,  tint 
the  annita  deliberandi  is  reduced  to  six  months.  The  Decree  ci 
Adjudication,  in  the  cases  mentioned  in  this  section,  is  to  be  eqnh 
valent  to  and  to  have  the  legal  operation  and  effect  of  a  conveysDce 
fix)m  the  ancestor  in  favour  of  the  adjudger,  "  to  be  holden  in  the 
same  manner  as  the  ancestor  held,  or  might  have  held,  the  same. 
This  expression  falls  under  the  remarks  which  have  been  ahead} 
made  upon  the  fifth  Section.  The  rights  of  the  superior  to  tie 
composition,  payable  by  an  adjudger  as  due  under  the  existing  1^^* 
are  reserved,  and  provision  made  for  their  enforcement. 

Sections  XXVUL  to  XXXVII.— These,  with  the  exception  of 
sec.  36,  which  is  the  interpretation  clause,  and  has  been  alreauT 
commented  on,  are  a  series  of  short  sections  referring  to  a  vanetrot 
matters  having  little  connection  with  each  other,  but  not  requiring 


358.]  REVIEW..  675 

fecial  notice.  We  may  only  notice  the  rather  curious  fact,  that  in 
c.  31,  which  provides  for  the  case  of  errors  or  defects  in  certain 
struments,  an  error  has  been  committed  in  referring  to  8  and  9 
ict.  cap.  35,  instead  of  cap.  31.  By  sec.  32,  the  enormous  block, 
wax  in  a  tin  case,  which  used  to  be  attached  to  Orown  charters,  is 
)w  to  be  attached,  "  if  asked  only.**  And,  by  sec.  34,  deeds  and 
struments  maybe  partly  written  and  partly  printed  or  engraved — 
)rovision  which  shows  a  spirit  of  liberality  in  the  ideas  now  enter- 
ined  of  conveyancing  practice,  but  which  will  not  be  available  to 
ny  great  extent. 


%mm. 

Conveyancing  Fees. — ^To  meet  the  changes  introduced  by  the 
itles  to  Land  Act,  the  Society  of  Writers  to  the  Signet  has 
iopted  certain  alterations  in  the  table  of  fees  for  conveyancing. 
m  was  rendered  necessary  by  the  fact,  that  not  only  are  forms 
Jlffeviated,  but  many  deeds  have  been  swept  away,  and  in  their 
>om  new  writs  created,  for  which,  by  the  existing  table,  it  would 
3  impossible  to  charge  anything.  The  new  scale,  however,  is 
%  a  temporary  one ;  the  whole  question  of  professional  remu- 
^tion  for  conveyancing  and  general  business,  requires  reconsi- 
eration ;  and  the  subject  has,  very  properly,  been  remitted  to  a 
BHmittee,  with  power  to  communicate  with  other  legal  bodies  in 
Gotland.  Meantime,  till  this  revision  has  been  effected,  the  Society 
is  confined  itself  to  the  changes  introduced  in  the  transference  of 
^y  heritable  subject,  the  recording  of  the  disposition  or  a  notarial 
^t,  in  room  of  llie  abolished  sasine,  as  equivalent  to  infeftment ; 
^m2)  the  new  forms  in  the  renewal  of  the  investiture  in  lands 
dd  of  the  Crown-Prince  or  a  subject-superior.  The  recommen- 
*hons  of  the  Committee  were  in  substance  as  follows : — 

The  charges  on  all  conyeyances  of  land^  or  other  heritable  subjects,  on  sales, 
^  ^^^  °^^  fonns  are  ado]>ted,  are  proposed  to  be  as  under— those  to 
rUf^  ^  trouble  in  examination  of  previous  title-deeds  and  searches : — 
Charge.    To  the  purchaser's  agent,  for  drawing  the  deed,  including  the  final 
^^stmentofit.  •«  »  6 

^e  price  not  exceeding  L.30(V— 

For  each  L.100,  or  part  of  L.100,  a  fee  of     .       L.l    0    0 
"Hie  price  exceeding  L.300,  but  not  exceeding  L.6000 — 
The  above  rate  for  the  first  L.300,  and  for  every 
additional  L.lOO,  or  part  of  L.100,  0  10    0 

^e    price    exceeding    L.6000,  but    not    exceeding 
L.20,000— 
The  above  rates  for  the  first  L.6000,  and  for  every 
additionalL.100,or  part  of  L.iOO,  .  0    5    0 

•l^he  price  exceeding  L.20,000— 

The  above  rates  for  the  first  L.20,000,  and  for  every 
rri,  additional  L.1000,  or  ptart  of  L.1000,  2    0    0 

^^  pQiehaser's  agent  also  to  receive  the  fees  of  drawing  the  relative  inven- 
^y  of  a  legal  process  of  title-deeds,  according  to  the  length. 
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To  the  seller's  agent,  for  revision  and  adjustment  of  the  Gonveytiioe  ui 
inventory — One-half  of  the  above  fees. 

The  rule  as  to  preparation  and  revisal  of  the  conveyance  to  remain  u  \t 
present ;  but  it  shall  be  held  as  the  rule,  where  not  stipulated  to  the  contnn. 
that  the  whole  fees  of  the  conveyance,  including  statnp-duty  and  revising-fee, 
together  with  the  present  fees  of  drawing  and  revising  of  the  relative  bfeo- 
tory  of  titles,  shall  be  paid  eqoally  by  seller  and  purchaser. 

For  preparation  of  the  warrant  for  regbtration  of  every  conveyance,  in  orda 
to  attach  to  it  the  same  legal  force  and  effect  in  all  respects  as  if  it  hsd  beea 
followed  by  an  instrnmeot  of  sasine  duly  expede  and  recorded  according  to  the 
present  law  and  practice,  the  following  fees  : — 


Where  the  value  does  not  exceed  L.300,  . 

Above  L.dOO,  and  not  exceeding  L.1000, 

Above  L.1000,  and  not  exceeding  L.2000, 

Above  L.2000,  and  not  exceeding  L.6OOO9 

Above  L.5000,  and  not  exceeding  L.  10,000, 

Exceeding  L.  10,000, 

Besides  Os.  8d.  for  giving  in»  and  taking  out,  the  deed. 


L.0  10    6 
110 

2  2    0 

3  3    0 

4  4    0 
6     5    0 


In  the  case  of  all  notarial  instruments  expede  on  conveyances  for  the  pa- 

Kse  of  registration,  your  committee  would  propose  that  the  notarial  fee  sbsS 
the  same  as  would  have  been  charged  for  recording  the  deed,  had  it  beei 
limited  to  the  conveyance  of  lands  or  heritable  snbjects  embraced  in  tiM 
instrument  according  to  the  scale  before  given,  and  that  there  shall  alio  b 
charged  regulation  tees,  according  to  length,  for  drawing  the  instrument,  ui 
6s.  ^.  for  giving  in  and  taking  out  the  same  from  the  record. 

The  Act,  as  already  mentioned,  allows  certain  writs  to  be  snhstitated  ftt 
charters  by  progress  and  precepts  of  elare  constat,  and  abolishes  aasines  on  soek 
of  those  deeds  as  have  hitherto  contained  warrants  for  infeftment.  Althos^ 
however,  entries  both  with  the  Crown  and  Prince  and  subject  snperion  » 
by  adoption  of  the  forms  sanctioned  by  the  Act,  be  much  shortened,  yet,  bod 
as  regards  subject-superiors  and  vassals,  the  same  onerous  duties  will  stil]  ^ 
volve  on  the  agents.  For  the  agent  of  the  superior  will  have  the  dntjrf 
examination  of  the  last  title  granted,  and  of  any  subsequent  links  in  the  piv 
gress  of  titles  and  ascertainment  of  the  proper  duties  exigible  on  the  entir  of 
the  vassal,  and  to  be  exigible  thereafter,  and  he  will  have  to  prepare  the  ^ 
which  has  to  state  the  result  of  such  examination,  and  ther^ifter  to  get  the 
writ  executed  by  the  superior  in  like  manner  as  the  charter  now.  Again,  ^ 
agent  of  the  vassal  must,  in  the  case  of  Crown  writs,  apply  for  the  writ,  aa^ 
present  a  draft  thereof ;  and  in  the  case  of  entries  from  subject-superiors,  b^ 
will  have  to  see  that  the  writ  is  adapted  to  the  circumstances  of  the  case,  W 
executed  in  proper  form,  and  that  the  proper  duties  are  exacted  from  his  clkot 
These  duties,  where  the  writ  is  greatly  reduced  in  length,  and  sadnes  abolish^ 
reauire  a  new  scale  of  remuneration.  In  the  opinion  of  yonr  committee,  i: 
adaition  to  regulation-fees  of  drawing,  the  following  would  be  a  proper  eeaie 
of  chaiges  in  eveiy  case  where  an  entry  to  lands,  feu-duties,  or  honeefi^i^ 
given: — 

Where  the  value  does  not  exceed  L.900,  .        L.0  20  ^ 

Exceeding  L.300,  and  not  exceeding  L.1000,  .  .  .  10^ 
Exceeding  L.1000,  for  each  additional  L.1000,  or  part  thereof,  up  to 

L.5000,  .  .  .  .  .  10  0 
Exceeding  L.5000,  for  each  additional  L.1000,  or  part  thereof,  up  to 

L.20,000,     .            .                        .                        .            .  0   5  0 

Exceeding  L.20,000,  for  each  additional  L.1000,  or  part  thereof^  0   2^ 

These  fees  to  be  chaiged  by  the  agent  of  the  raasal  in  Crown  entries,  snd  br 
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he  agent  of  the  raperior  In  entriM  by  sabjects,  a  fee  eqval  to  one-half  theteof 
•eing  chaigeable  in  the  latter  case  by  the  Yaaeal's  agent* 

They  are  of  opinion  that  these  values  should  be  fixed,  in  the  case  of  lands, 
y  valuing  these  at  26  years'  purchase  of  the  free  rent;  in  the  case  of  feu-duties 
nd  gronnd-annuals,  by  valuing  these  at  20  years*  purchase ;  and  in  the  caee  of 
ouses^  by  valuing  these  at  15  yean'  purchase  of  the  free  rent. 

Farther,  thej  are  of  opinion  that  the  agent  of  the  superior  should  be  entitled 
>  engross  in  the  cartulary,  along  with  the  writ  of  resignation  or  confirmation, 
le  conveyance  or  instrument  on  which  the  writ  is  written,  or  such  part  as  ro- 
tes to  the  lands  or  subjects  entered  to,  and  to  charge  2b.  6d  per  sheet  for  this 
Qgrossment 

In  all  the  caaee  specified  above,  where  charges  ad  valorem  are  allowed  for  the 
nwing  of  deeds,  it  shall  be  understood  to  be  optional  to  the  ag^nt  to  charge 
ither  the  fees  ad  vahrma^  or  the  regulation  fees  of  drawing,  according  to  the 
ength. 

It  will  be  seen  that  the  basis  of  the  above  proposals  is  an  exten- 
ion  of  the  principle  of  charging  accoiding  to  the  value  of  the 
ibject  conveyed,  instead  of  by  the  length  of  the  deed  making  the 
onveyance.  The  length  of  the  deed  is  no  measure  of  the  laboor 
ivolved  in  its  preparation,  or  of  the  responsibility  incurred  by  the 
)nyejancer ;  and  now  that  %o  many  clauses  are  abolished,  and  an 
ct  has  been  passed  for  the  express  pnrpose  of  making  deeds  as 
lort  as  possible,  it  was  obviously  mdispensable  to  take  away 
■ery  temptation  to  prolixity. 

Charging  ad  ^>alorem  seems  a  sonnd  principle;  and,  by  itsadoption, 
0  venture  to  think  that  the  profession  will  be  gainers,  at  least  so  far 
regards  the  first  class  of  deeds,  viz.,  deeds  creating  new,  or  trans* 
ning  old,  grants  of  land«  Thus,  take  the  case  of  a  sale  of  pro^ 
•rty  at  L.IOOO.  By  the  old  scale,  the  cost  to  the  purchaser  would 
ive  been  L.5,  5s.,  while,  nnder  the  new  scale,  the  cost  will  be  L.6, 
^andthe  difficulty,  labour,  and  expense  will  beinfinitely  less.  Per- 
tp^S  the  most  marked  feature  in  the  Act  is  the  abolition  of  the  anti*^ 
i^ted  and  usdess  instrument  of  sasine,  which,  no  donbt,  will  most 
tioQsly  affect  the  emolument  of  conveyancers,  but  it  would  appear 
om  the  charges  for  preparation  of  the  warrant  for  registration  in 
^u  of  it,  that  they  have  found  a  substitute  almost  as  valuable.  The 
vrant  is  of  the  simplest  possible  kind ;  its  preparation  might  be 
■Ousted  to  the  youngest  apprentice ;  and  yet  a  charge  for  so  doing, 
bere  the  value  does  not  exceed  L.300,  is  made  10s.  6d. ;  not 
iceeding  L.IOOO,  L.l,  Is. ;  not  exceeding  L.2000,  L.2,  2s. ;  not 
Kceeding  L.5000,  L.8,  3s. ;  not  exceeding  L.l  0,000,  L.4,  4s. ;  ex- 
^ing  L.10,000,  L.5,  5s. ;  besides  6s.  8d.  for  giving  in  and  taking 
Qt  of  record.  For  a  little  trouble,  it  is  right  that  a  small  fee  should 
s  charged,  but  we  will  not  be  surprised  to  hear  that  clients  stickle 
^^  grumble  more  at  this  item  than  at  any  other.  For  notarial  in- 
tniments  expede  on  conv^ances  for  registration,  the  notarial  fee  to 
jB  charged  appears  unexceptionable.  W  ith  regard  to  the  second 
1^  of  deeds, — -for  renewals  of  investiture, — ^the  charge,  in  addition 
^  regulatiou  fees  of  drawing,  is  regulated  entirely  by  value ;  and, 
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that  according  to  the  nature  of  the  subject,  to  be  computed  in  the 
case  of  lands  at  twenty-five  years'  purchase  of  the  free  rent ;  in  c*s< 
of  feu-duties  and  ground-annuals,  at  twenty  years*  purchase ;  and  in 
the  case  of  house  property,  at  fifteen  years'  purchase  of  the  freerenu 
It  might  have  been  better  had  the  scale  been  fixed  according  to  value, 
without  regulation  fees,  as,  finom  the  great  reduction  in  the  length  of 
this  class  of  deeds,  regulation  fees  must  be  comparatively  trifling,  and 
with  all  the  more  propriety  might  a .  uniform  rate  of  charge  be 
preserved. 

The  Christmas  Jury  Sittings. — ITie  approach  of  Christmas  re- 
minds us  of  the  continuance  of  one  of  the  most  cruel  wrongs  eier 
done  to  the  profession.  Of  all  the  provisions  of  the  last  Court  of 
Session  Act,  the  most  thoroughly  aeplorable  was  the  abbreriatiiH) 
of  the  Christmas  vacation.  It  was  a  pleasant  and  a  necessary  break 
in  the  long  session,  fix)m  the  beginning  of  November  to  nearly  tbe 
end  of  March.  It  enabled  one  to  have  a  week's  curling,  and  to 
enjoy  the  festive  season  without  the  distractions  of  business.  Bat 
the  Court  of  Session  was  in  a  finghtful  arrear  of  business,  t'he  or 
had  arisen  for  extended  sittmgs.  ^  A  parliamentary  investigation  wis 
imminent,  and  something  required  to  be  done.  The  hononiaU^ 
member  for  Greenock  had  given  notice  of  a  motion  that  thesittioi? 
should  commence  for  the  Winter  Session  on  the  15th  of  October; 
which  did  not  seem  at  all  to  meet  the  wishes  or  the  feelings  of  p^ 
sons  of  influence.  The  motion  dropt  bam  the  roll  of  the  House  rf 
Commons ;  but  the  reason  has  never  been  explained.  The  Bill  i 
1857  was  one  promoted  by  the  Government,  and,  perhaps,  he  is  ik^ 
responsible  for  it ;  but  the  result  has  given  more  dissatis&ction  tluB 
any  other  measure  we  recollect  of  in  recent  years — a  dissatisfiicti(* 
which  has  been  especially  expressed  at  the  abri^ment  of  the  Chnsi* 
mas  recess,  from  three  weeks  to  a  fortnight.  This  appears  to  liare 
been  resorted  to,  in  order  to  satisfy  the  popular  clamour  for  extendt^ 
sittings,  and  to  avoid  the  necessity  of  begmning  at  a  reasonable  tioie 
in  October. 

During  that  Christmas  recess,  there  must  by  law  be  juiy  sitting 
and  there  must  also  be  held  the  Circuit  Court  at  Glasgow,  wbki 
generally  occupies  a  week.  The  time  which,  in  all  civilised  oodb* 
tries,  is  sacred  fix)m  business,  must  thus  be  encroached  upon ;  and. 
as  may  be  expected,  both  jurors  and  witnesses  cannot  be  ^^ 
sessed  of  that  equanimity  of  temper  which  is  necessary  to  justice 
These  arrangements  were  made  without  any  consultation  with  tb 
great  legal  bodies  in  Scotland  ;  and  the  Court  of  Session  is  scarce]/ 
to  be  censured,  although  it  has  done  something  which  is  plainly  "^ 
consistent  with  the  statute  law  of  the  land,  in  order  to  remove  tk 
grievance. 

By  the  Act  1  Wm.  IV.  cap.  69,  sec.  9,  it  is  enacted,  "That  ^ 
causes  remaining  untried,  ana  entered  as  ready  for  trial  at  die  ter- 
Miination  of  the  winter  or  summer  sessions,  or  at  the  commencement 
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:be  Cliristmas  recess,  shall  be  tried  at  the  sittings  of  the  Court,  to 
held  immediately  after  these  periods  respectively." 
Jflder  this  statute  parties  have  a  right  to  have  their  causes  tried, 
ing  the  Christmas  Recess  ;  and,  therefore,  we  dispute  the  lega- 
of  the  notice  that  has  been  issued  by  both  Divisions,  that  "?fo 
ses  can  be  tried  at  these  sittings,  except  such  as  shall,  by  order  of 
Court,  on  the  application  of  either  party,  have  been  specially  set 
n  for  trial." 

'his  is  practically  repealing  an  Act  of  Parliament ;  and,  in  the 
sent  day,  we  are  fefe  in  denying  the  right  of  the  Court  so  to  do. 
I  party  chooses  to  give  notice  of  trial  for  the  Christmas  sittings, 
beg  respectfully  to  deny  the  right  of  the  Court  to  refuse  to  allow 
'  to  go  to  trial.  It  is  quite  plain,  that  this  order  of  the  Court,  if 
rted  in,  may  give  rise  to  very  disagreeable  discussions  ;  and  that 
better  course  is  at  once  to  make  a  representation  in  the  proper 
rter,  to  restore  the  Christmas  Recess  to  three  weeks,  as  it  nas 
1  from  time  immemorial,  and  to  commence  the  sitings  of  the 
rt  at  same  period  in  October. 

\  connection  with  this  subject,  we  may  give  expression  to  the 
faction  which  has  been  generally  occasioned  by  the  Lord  Pre- 
i»t  having  availed  himself  of  the  powers  contained  in  20  and  21 
'J  c.  56,  to  equalize  the  labours  of  the  Judges  of  the  Outer 
^'  He  has  transferred  twenty  causes  from  the  long  Debate 
of  the  popular  Lord  Ardmillan,  to  the  not  less  able  Lord 
Qolme.  This  is  the  first  attempt  to  check  that  caprice,  on  the 
^f  the  agents,  to  which  we  had  recently  occasion  to  refer. 

««  Stnall  Debt  Court, — The  Lord  Advocate  has  been  receiving 
piitation  from  the  Edinburgh  Chamber  of  Commerce,  relative 
^  enlargement  of  the  iunsdiction  of  the  Small  Debt  Court. 
f  think  that  the  same  form  of  procedure  might  be  advantage- 
f  employed  in  all  cases  where  the  sum  in  dispute  does  not  exceed 
^-  This  is  a  very  natural  desire  on  their  part.  In  large  towns 
"ourt  is  chiefly  frequented  bv  tradesmen,  for  the  constitution 
■^^ok  debts.  Tne  action  is  often  unopposed ;  and,  if  the  pro- 
1^  18  sufficient  for  the  ends  of  substantial  justice  in  questions 
'vinff  L.12,  there  is  no  good  reason  why  tne  limit  should  not 
onsiderably  extended.  It  is  perfectly  true  that  the  money  value 
>  measure  of  the  importance  of  a  suit.  A  question  as  to  a  ffew 
^^  may  involve  principles  of  the  gravest  Kind  and  most  diffi- 
^Pplication.  But  the  experience  of  the  new  forms  of  the  Act 
o53,  has  demonstrated  that,  in  the  great  majority  of  questions 
are  brought  before  the  Sheriff,  a  bare  notice  of  the  ground  of 
^  and  of  the  line  of  defence,  is  sufficient  for  all  practical  pur- 
^'  The  Sheriff  is  chiefly  called  on  to  deal  with  such  matters  as 
^^^  for  the  implement  of  contract,  damages  for  the  breach, 
^Pensation  for  injuries,  and  questions  of  that  class.  In  these 
^^,  the  record  mav  be  of  the  slenderest  form  ;  the  real  struggle 
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Ukea  place  on  the  question  of  fact|  as  it  is  presented  in  tlie  prout 
This  lorm  of  proceeding  has  given  the  amplest  satisfactioii  m  all 
parts  of  the  country,  in  cases  of  very  cousidei'able  value;  and,  if  a 
pursuer  is  prepared  to  dispense  with  notice  of  the  line  of  defence, 
or  if  it  were  provided  that,  where  the  defender,  after  citation,  means 
to  raise  a  collateral  question — ^such  as  set  off — notice  should  be  given 
before  the  hearing,  there  could  be  no  reason  whatever,  why,  in  all 
cases  under  a  much  larger  amount  tlian  at  present,  the  Sherid 
Court  should  be  made  a  Small  Debt  Court.  The  only  different; 
would  be,  that  instead  of  the  proof  beuig  fixed  at  some  distant  dav, 
the  inquiry  would  be  gone  into  on  the  spot,  and  a  decision  vooid 
be  attamed  with  one  attendance,  instead  ol  several.  But  we  do  dU 
think  it  would  be  prudent  to  go  the  length  of  L.50  at  one  leap. 
Extend  the  jurisdiction  only  to  L.25 — the  margin  now  competent 
in  the  Court  of  Session.  We  believe,  therefore,  that  the  Luni 
Advocate  expressed  what  is  the  general  opinion  of  the  profesaoo, 
when  he  inoicated  an  inclination  in  favour  of  a  change  to  tb; 
extent.  At  the  same  time,  if  a  change  is  to  be  made,  it  most  iK<t 
be  unconditional.  At  the  present  moment,  the  way  in  which  busi- 
ness is  conducted  in  the  Small  Debt  Court,  is  very  discreditable. 
There  is  no  possibility  of  review,  and  the  Judge  knows  it.  A 
Slieriff  sitting  in  liis  Small  Debt  Court  is  the  only  absolutely  i^^ 
sponsible  man  in  this  country.  Should  it  excite  surprise  thai  i 
frequent  miscarriage  of  justice  is  the  consequence!  Tne  party  btf 
no  professional  assistance— he  cannot  explain  what  he  wouud  h&  at; 
or,  he  has  come  away  without  evidence  to  support  his  case ;  ^ 
if  his  witnesses  are  in  attendance,  the  Court  is  in  too  ff^ 
a  hurry  to  hear  them.  Thus,  no  doubt,  a  speedy  judgment  is  i^ 
tained,  but  a  judgment  at  a  frightful  sacrifice, — the  sacrifice  t.^ 
the  care,  the  patience,  the  deliberation,  the  thorough  iuvestigatioa 
— ^in  short,  the  sacrifice  of  all  the  qualities  for  which  a  Couit 
of  justice  is  re8[)ected,  and  firom  whicn  its  decisions  receive  their 
value.  Anv  new  measure,  therefore,  for  the  extension  of  the  sph^ 
of  the  Small  Debt  Court  must  have  two  leading  features ;  W^ 
must  be  entitled  to  appear  by  coimsel  or  agent ;  and,  in  all  casa 
above  a  certain  sum,  an  appeal  should  lie  to  tlie  Supreme  C<^ 
on  questions  of  law,  or  the  admission  or  rejection  of  evidence.  Tl^ 
right  of  appeal  would  be  rarely  taken  advantage  of — possiUj  ^ 
not  one  case  in  a  hundred,  but  tlie  very  fact  that  such  an  app^ 
might  be  brought,  would  secure  for  the  other  ninety-nine,  the  i^ 
liberate  consideration  which,  unhappilv,  is  at  present  so  pain^/ 
wanting.  In  the  shortrsighted  legislation  ox  recent  years,  thi» 
salutary  principle  has  been  completly  ignored,  with  a  view,  it  is  saU* 
to  save  time,  and  prevent  the  accumulation  of  forms,  and  the  ca- 
tion of  an  enonnous  process.  But  there  is  no  reason  why  the  ri^^>< 
of  review  should  involve  any  such  difficul^.  In  the  first  place,  the 
appeal  should  be  taken  to  the  Court  of  Session,  or  the  Ciwuii 
Court,  direct ;  secondly,  it  should  be  presented  in  the  form  of  a  c*k- 
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prepared  by  the  parties  of  consent,  and — if  they  differ  by  the  Judge, 
whose  decision  is  impugned — ^briefly  setting  forth  the  fisicts,  and 
stating  the  questions  submitted  for  the  opimon  of  the  Court  above. 
This  is  the  form  in  use  in  Ent^land,  in  appeals  from  the  County 
Courts.  Since  last  year  it  has  been  employed  for  bringing  the 
decisions  of  Justices  under  the  cognisance  of  the  Supreme  Courts, 
and  its  operation  in  practice  has  given  unmixed  satisfaction.  It  is 
botli  inexpensive  ana  expeditious ;  and  the  occasional  reversal  of  a 
jud/rment  has  a  most  salutary  influence  on  the  Court  below.  In 
fact,  a  right  of  review  is  an  act  of  justice  to  the  Judge  himself.  He 
could  then  know  that  if  he  went  wrong,  the  error  is  not  beyond 
remedy.  As  the  Lord  Advocate  very  justly  observes,  "To  a  Judge 
deciding  a  great  number  of  cases  under  L.50,  some  of  them  of 
much  aifficulty,  it  would  be  a  great  relief  to  him,  and  a  source  of 
satis&ction  to  the  litigants,  to  know  that  there  was  at  least  one 
Judge  of  Ap])eal,  by  whom  an  erroneous  judgment  would  be  cor- 
rected." We  hope  that,  on  the  meeting  of  Parliament,  the  Lord 
Advocate  will  avail  himself  of  his  pi'eseut  tenure  of  power,  to  hand 
do^n  his  name  to  posterity,  in  connection  with  a  measure  which 
would  undoubtedly  oe  one  of  the  most  popular  with  die  profession 
and  the  public  that  could  be  devised. 

Stamps, — We  have  been  requested  to  call  attention  to  a  matter 
of  some  importance  to  theprofession,  the  operation,  namely,  of  the 
Stamp  Laws  affecting  Writs  of  Confirmation  and  Resignation, 
under  the  Lands  Titles  Act. 

The  Inland  Bevenue,  we  are  informed,  regard  those  writs  as 
subject  to  the  58.  duty  imposed  on  charters.  Hence,  any  deed  upon 
^hich  a  writ  is  engrossed,  has  to  be  presented  at  the  Stamp  Office 
in  Edinburgh,  to  be  forwarded  to  Somerset  House,  for  the  piupose 
of  being  stamped  with  the  5s.  die.  This  necessarily  occasions  con- 
siderable trounle  afid  delay,  and  must  be  treated  by  tlie  agents  here 
and  in  the  provinces,  as  a  grievance  of  which  it  would  be  well  to  get 
rid.  With  regard  to  existing  deeds,  possibly  there  is  no  remedy  for 
the  evil ;  but,  as  to  future  deeds,  upon  which  it  is  intended  to 
engross  a  wri^  one  would  fancy  that  it  could  very  easily  be  averted, 
by  extending  these  deeds  upon  a  stamp  embracing  the  5s.  duty ;  see- 
ing, that  if  the  full  duty  be  paid,  tne  prime  object  of  the  Stamp 
Laws  is  attained. 

This  oonrse,  however,  is  questionable ;  as  a  stamp,  we  are  in- 
formed, can  refer  solely  to  one  deed,  and,  should  the  deed  be  en- 
grossed on  a  higher  stamp  than  the  statute  requires,  it  is  regarded 
«'i^  written  upon  a  wrong  stamp,  although  valid  by  sufferance. 
Hence,  the  stamp  embracing  tlie  5s.  duty  would  be  held  to  refer 
only  to  the  deed  upon  which  the  writ  was  to  be  engrossed,  and  a 
separate  stamp  of  5s.  would  require  afterwards  to  be  imposed  as 
applicable  to  flie  writ. " 

Now,  on  referring  to  the  statute  55  Geo.  IH.,  c.  184,  which, 
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although  considerably  altered  in  its  details,  is  still  considered  to  be 
the  leading  Stamp  Act,  we  find,  that  by  section  10  it  is  enacted, 
"  That  from  and  after  the  passing  of  this  Act,  all  instruments  for 
or  upon  which  any  stamp  or  stamps  shall  have  been  used  of  an  im- 
proper denomination  or  rate  of  duty,  but  of  equal  or  greater  value 
m  tne  whole  with  or  than  the  stamp  or  stamps  which  ought  re^- 
larly  to  have  been  used  thereon,  shall  nevertheless  be  deemed  valid 
and  effectual  in  the  law.*' 

If  the  difficulty  arise  under  the  above  enactment,  which  all  will 
admit  to  be  a  very  considerate  one,  it  appears  to  us  that  the  words 
"  shall  have  been  used,*'  most  pointedly  refer  to  instruments  which 
shall  have  been  engrossed  prior  to  the  passing  of  the  Act,  on  higher 
stamps  than  are  required  by  that  Act. 

But  even  although  the  objection  be  good,  it  is  none  the  te 
desirable  that  the  evil  should  be  remedied ;  and  it  has  been  snggestei 
that  the  profession  should  bring  the  matter  before  the  Commissionen 
of  Inland  Revenue,  who  will  at  once  see  the  expediency  of  adopting 
some  such  course  as  that  suggested,  by  which  not  only  the  profes- 
sion, but  their  own  officials,  will  be  saved  from  much  unnecessanr 
trouble  and  inconvenience. 
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FIRST  DIVISION. 

John  Kirklamd  avd  Son  v.  Nisbet  hvd  Compart. 

Cmitr€tct—Jury  Trial — Evidence— MercantiU  Usa^, 

This  case  went  to  trial  on  22<i  March  1858,  before  the  Lord  PresideDt  arJ 
a  jury,  on  the  question,  Whether  the  defender  had  wrongfully  refused,  except 
to  a  partial  extent,  to  take  delivery  of  certain  sugars,  and  to  pay  the  piin 
thereof;  and  whether  they  were  owing  the  pursuers  L.125d,  6s.  9d.>  or  any 
part  thereof,  with  interest,  etc.  ?  The  pursuers  were  merchaDts  in  Madni^ 
and  the  defenders  were  merchants  in  Glasgow.  There  had  been  a  course  d 
dealing  between  the  parties,  the  defenders  commissioning  the  purbuers  to  s^^ 
them  certain  quantities  of  sugar ;  and,  on  the  present  occasion,  various  letten 
and  other  documents  were  founded  on  as  establishing  a  contract,  which  gare 
rise  to  the  present  action.  At  the  trial  a  witness  for  the  pursiiers  was  cro^ 
examined  by  the  counsel  for  the  defenders,  who  proposed  to  put  a  letter,  s<i- 
dressed  by  the  pursuers  to  the  defenders,  in  reply  to  an  order,  and  being  the 
leading  document  in  the  case,  into  his  hands,  and  after  reading  it,  to  ask  the 
question,  "  What  would  the  employer  be  entitled  to  expect? "  The  pursucn 
objected  to  this  question.  The  objection  was  sustained,  and  the  oeleoders 
excepted.  The  verdict  was  against  them,  and  their  exception  was  now  di^ 
cussed.  They  pleaded,  that  where  the  language  of  a  contract  was  arobiguoo^- 
which  they  contended  this  was — it  was  competent  to  examine  persons  in  tbr 
fititne  trade  in  regard  to  it.  The  object  of  the  question  was  to  ascertain  wbether. 
in  the  opinion  of  the  witness,  the  contract  referred  to  in  the  letter  was  abeoluie 
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'  conditional.  The  object  was  not  to  bring  mercantile  usage  to  bear  upon 
3  construction.  Taylor  on  Evidence  (Ed.  1848),  p.  937;  Smith  «.  Wilson, 
Bam.  and  Adolph,  728 ;  Wilson,  9 ;  Clark  and  Fin.,  656.  ^^te<i^There 
no  technical  expression  in  this  letter  which  requires  explanation,  and  there- 
re  the  witness  is  asked  his  opinion  upon  a  question  which  it  is  the  province 
the  jodge  and  the  jury  to  determine.  Taylor  on  Evidence,  pp.  64-6  ;  Calder, 
ith  Sept.,  6,  W.  and  S.,  410 ;  Haldane,  28th  Mav  1842 ;  4  Session  Cases, 
K)7.  Held,  that  looking  to  the  circumstances  in  which  the  question  was  put, 
id  baring  reference  to  the  time  at  which  it  was  put,  the  question  was  properly 
sallowed.  Ilad  the  object  been  to  establish  the  meaning  of  the  document 
r  reference  to  mercantile  usage,  the  question  might  have  been  put,  but  that 
mfessedly  was  not  the  object,  and  therefore  it  trenched  upon  the  province  of 
^e  jury,  whose  duty  it  was  to  construe  the  letter  in  connection  with  the 
mm  other  documents  submitted  to  them. 

HroH  Biooab'b  Tbustees  v.  Mrs  Isabella  Latno  and  Othess. — Nov.  17. 

Claxjoe —  Construction —  Vetting . 

By  tmst  settlement  the  late  Hugh  Biggar  left  to  his  wife  the  life-rent  of  his 
hole  property,  and  after  her  deatn  and  that  of  the  testator,  he  directed  his 
Qstees  to  convert  his  estate  into  cash,  and  pav  over  the  whole  residue  to  his 
%  John  Biggar,  whom  failing,  to  the  lawful  children  of  his  body.  By  a 
x^icil  to  this  settlement,  the  testator,  in  the  event  of  his  spouse  surviving  him, 
^"clared  that  she  should  succeed  to  the  whole  residue,  ana  should  have  power 
>  <lispo8e  of  the  same  ;  but  that  whatever  residue  should  remain  unbequeathed 
t  her  death,  should  accrue  to  the  lawful  children  of  hb  son  John  Biggar,  and 
ae  survivor  of  them ;  whom  failing,  to  the  said  John  Biggar  himself ;  and 
uliDg  John  Biggar,  to  Dr  Michael  Russell  and  his  heirs ;  and,  in  the  event  of 
HJ!  spouse  predeceasing  him,  he  left  the  whole  residue  to  the  said  lawful 
bjldren  of  his  son  John  Biggar,  and  the  survivor  of  them ;  whom  failing,  to 
ohn  Biggar  himself,  and  then  to  Dr  Michael  Russell  and  his  heirs.  The 
jstator^s  wife  predeceased  him.  At  his  own  death,  his  son,  John  Biggar,  was 
^ve>  and  three  of  his  children.  One  of  them,  Mrs  Isabella  Bigear  or  Laing, 
0^  cUimed  a  third  of  the  residue  of  his  estate.  The  other  two  children  were 
<9o  believed  to  be  now  alive,  as  also  John  Biggar,  but  all  of  them  were  resident 
'  America,  and  Mrs  Laing  alone  claimed  in  the  process.  It  was  also  believed 
l^t  John  Biffgar  had  contracted  a  second  marriage,  but  whether  he  had  any 
^aren  by  that  marria^^e  did  not  for  certain  appear.  In  these  circumstances, 
.  ^<^stator's  sole  surviving  trustee  brought  a  multinlepoinding  and  exonera- 
!*^^^  pleaded  that  she  was  bound  to  retain  the  fund  in  vMdio,  which  con- 
l^ted  of  the  whole  residue  of  the  estate,  until  it  should  appear  whether  John 
•?gar  should  have  any  more  children.  The  residue  was  given  to  his  children 
^<^  class,  whom  failing,  to  John  Biggar  himself.  This  included  children  bom 
^^  to  be  bom.  That  was  the  natural  construction  of  the  phitise,  and  there 
^85  nothing  in  the  other  clauses  of  the  deed  to  contradict  it.  Eccles,  17th 
'^^y  1856,  18,  Session  Cases  1903 ;  Hardman,  6th  June  1828,  6,  S.  920 ; 
^tieniman,  26th  June  1868,  6  S.  1019 ;  Shaw,  6,  S.,  Appendix-  At  any  rate 
rh  ^^^  could  only  be  required  to  denude  on  fiduciary  caution.  Replied— 
.  .  ^^d  did  not  contemplate  a  trust  of  long  endurance.    It  made  no  pro- 

sion  for  the  accumulation  of  interest  or  otherwise.  The  presumption,  there- 
^e,  was,  that  the  parties  intended  to  be  benefited  were  the  children  alive  at 
^«  Qate  of  the  testator's  death.  That  fixed  the  period  of  payment  and  of  dis. 
itrmll'*^'''  And  distinguished  thie  case  from  the  cases  cited.  Any  other  con- 
po  vi-*^  would  defeat  the  destination  to  John  Biggar,  wliich  contemplated  the 
P  asibility  of  his  tdidng  the  succession  in  some  event,  no  matter  what,  but 
W'lv  *^  ^^^  vesting  was  to  be  postponed  till  his  death,  was  an  impossibility. 
^^^^  <m  Executors  (Ed.  1866),  p.  981;  Pearson,  28th  June  1826,  F.  C. 
th  If      ^^  the  children  intended  to  be  benefited  were  the  children  alive  at 

^  ^tator's  death.    That  was  the  fixed  period  of  payment,  and  therefore  the 
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claim  of  Mra  Laing  to  a  third  share  of  the  reeidue  tatUined.  JiUd— Also, 
that  the  claimant  was  not  bound  to  find  oaation  for  repayment,  in  the  event  d 
fature  children  emeiging  and  claiming  a  share ;  bnt^  O&sirMi— That  thii 
decision  would  not  be  oonclnsiye  against  such  claim. 

John  Mathbr  «.  John  Smith. — Nom.  23. 

Procew — Riponinp — Dectw  ly  Default, 

The  pursuer  of  this  action  having  become  bankrupt,  the  dependenee  vii 
intimated  to  his  trustee,  who  refused  to  sist  himself.  The  pursunr  was  then  or- 
dained to  find  caution,  but  failed,  and  decree  by  default  was  pronounced  a^init 
him.  He  reclaimed,  and  prayed  to  be  reponed.  A  remit  was  accordiDgl; 
made  to  the  Lord  Ordinary  for  that  purpose,  but  he  again  failed  to  obtempa 
the  order,  and  decree  was  pronouncea  against  him.  On  a  second  Reclaimii^ 
Note,  a  second  remit  was  made,  and  an  order  pronounced  by  the  Lord  Ordi- 
nary, to  lodge  a  bond  of  caution  within  ten  days.  A  third  time  the  punofr 
failed  to  obtemper  the  order  ;  and  decree  having  been  again  pronounced  aguKt 
him,  he  for  the  third  time  reclaimed,  and  prayed  to  be  repoued.  The  respondeat 
objected  to  the  competency  of  the  Keclaiming  Note — (1)  In  respect  the  inter- 
locutor  reclaimed  against, having  been  pronounced  in^btt),  the  record  ought  te 
have  been  appended  to  the  Reclaiming  Note  (A.  S.  1828,  sec.  72,  HopetnoUt 
24th  May  1839, 1  Session  Cases,  792  ;  Fraser,  Idth  Nov.  iaS3;  Buniside,  Stb 
Dec.  1827i  6  S.  229)  ;  (2)  In  respect  the  interlocutor,  having  been  pronotmce^ 
on  a  remit  from  the  Court,  was  reviewable  only  to  the  extent  of  ascertainiai 
whether  it  had  been  pronounced  in  terms  of  the  remit  (Monro,  15tb  M 
1845,  7  Session  Cases,  1 044).  Replied— (I )  There  is  no  closed  record.  t!i«^ 
fore  there  is  no  record  to  append  (Wilson  v.  Stevenson,  13th  June  183^*  '^ 
Session  Cases,  962) ;  (2)  The  pursuer  only  wants  to  follow  out  the  remit,  td 
to  be  allowed  to  lodge  the  bond  of  caution,  which  he  had  had  difficoltr  ii 
getting  si^cd,  owing  to  the  absence  of  the  cautioner.  Held — ^That  the  o^e^ 
tions  could  not  be  sustained,  and  that  such  formal  objections— at  all  tiisi 
ungracious — ^must  in  this  instance,  being  misuccessml,  be  visited  ^ 
expenses.  Further,  that  there  was  no  statutory  objection  to  receiving  di 
bond.  The  Lord  Ordinary's  order  was  not  peremptory,  and  might  hsve  he^ 
prorogated  ;  but  no  prorogation  was  asked  for.  Tne  correspondence,  bover^r. 
produced,  showed  that  the  pursuer  had  been  endeavouring  to  get  the  M 
executed,  and  the  explanation  offered  as  to  the  cautioner's  absence  vss  ik< 
unimportant.  Therefore,  in  the  special  circumstances  of  this  case,  the  hd 
allowed  to  be  received,  but  a  sum  of  expenses  awarded  against  the  pursuer  i« 
his  delay  in  lodging  the  bond,  equal  to  that  awarded  against  the  defender  fv 
his  persevering  objections  to  its  being  received. 


SECOND  DIVISION. 

MaTTHBW  v.  PATtTLLO. — AoV.  13. 

Summafy  Petition — Competency — Act  20  and  21  Vict.,  c.  66y  mc  4. 

This  was  a  petition  for  recal  of  arrestments  and  discharge  of  inbibitioiup^ 
sented  by  a  judicial  factor  appointed  by  the  Court,  with  the  view,  as  it  wse 
alleged,  of  enabling  him  to  proceed  with  the  management  of  the  estate.  T}*e 
arrestments  bad  been  used  oy  the  respondent  on  a  decree  pronounced  bj  \^ 
Second  Division  of  the  Court,  but  were  alleged  to  have  all  fallen  and  lecow 
inept.  The  petition  was  to  the  Lords  of  Council  and  Session,  and  wa»  piv- 
sented  in  the  Second  Division.  It  was  objected,  that  the  petition  was  not  iocideirt 
to  any  depending  cause,  and  was,  under  the  recent  Act,  incoinpetait.  It  ** 
contended  that  it  should  have  been  brooght  befoi-e  the  Junior  £ord  Ordiiisrf  • 
Held  (tLtter  consultation  with  the  other  Division)  that  the  petition  vss  com- 
petent.     The  grounds  of  judgment  were  not  stsled. 
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Febousson  Blaib  V,  All£n,  N<w.  16. 

Migatim-^Reoenue — Income  Tax,    ConsSruetion — SuUutes  6  and  6  Victoria, 

c.  35  ;  16  and  17  Victoria,  c.  34. 

By  an  antenuptial  marriage  contract,  a  husband  bound  himself  and  his  heirs 
id  representatives,  to  pay  to  his  widow  after  his  death  and  during  all  the 
;ys  of  her  life,  an  annuity  of  L.1200  sterling,  '<  exempted  from  all  deductions 
iiatsoever,"  and  an  additional  annuity  equal  to  four  per  cent,  on  the  sum 
e  should  receive  from  her  father  as  her  portion  The  husband  died,  leaving 
I  only  child,  a  son,  in  pupilarity.  In  an  action  against  him  and  his  factor 
?o  UUoriSf  the  widow  concluded  for  decree  (I)  of  declarator  that  she  watj 
ititled  to  payment  of  her  annuity  without  deduction  of  the  annuity  tax  paid 
lereoQ  by  the  fitctor  loco  tutoris;  (2)  for  payment  of  it  without  such  deduc- 
'^p;  and  (3)  for  payment  of  sums  deducted  from  former  payments  in  respect 
f  income  tax.  Ileid  (affirming  the  judgment  of  Lord  Mackenzie,  Ordinary) 
^amiag  that,  on  a  sound  construction  of  the  contract,  it  should  be  held  to 
ive  been  agreed  to  pay  the  annuity  to  the  pursuer  without  deduction  of  in- 
me  tax,  that  such  a  contract  was  void,  under  the  provisions  of  the  103d  sec- 
>n  of  the  Act  6  and  6  Vict.,  c.  35,  as  reviewed  by  the  Act  of  16  and  17  Vict., 
^,  sect.  5  ;  and  that,  in  accounting  with  the  pursuer  for  her  annuities,  the 
fenders  were  entitled  to  deduct  income  tax. 

Audioritic9  cited. — ^Bullock  v.  Beaton,  8th  Feb-  1853,  xv.  D.,  p.  373 ;  Wall 
Wall  (1847),  xv.  Symond's  Cases  in  Chancery,  p.  513 ;  Home  v.  Synge,  xv. 
St.,  p.  440;  Cheyue  v.  Cheyne's  Trustees,  14th  Feb.  1857,  decided  by  Lord 
ickenzie,  Ordinary,  and  acquiesced  in — nut  reported. 

Pratt  v.  Abbbgrombt. — Nov,  18. 

Lease — Succession — Special  Stipulation —  Title  to  Sue. 

A  Set  of  printed  regulations,  with  reference  to  which  the  whole  farms  be- 
^og  to  a  large  propiietor  were  let,  excluded  heirs  portioners  from  succes- 
n  to  leases.  After  communings  between  the  landlord  and  Pratt,  an  intending 
■^t,  terms  for  a  nineteen  years  lease  of  a  farm  were  agreed  on,  of  wliich  a 
^morandum  was  made  and  signed  by  both,  stating  the  rent  to  be  paid,  the 
^ngement  as  to  houses  and  buildings,  interest  to  be  paid  on  money  expended 
drains,  the  rotation  of  crop,  and  only  making  reference  to  the  regulations 
<^B/'A11  march  ditches,  etc.,  to  be  kept  according  to  regulations."  This 
snorandum  was  handed  to  the  landlord*s  agent,  in  order  that  he  might  pre- 
^  a  lease  in  terms  of  it.  The  entry  to  the  farm  was  arranged  to  be  at 
oitsunday  1849.  The  agent  prepared  a  missive  offer  for  the  farm,  which 
s  tenant  signed,  and  the  agent  accepted  for  the  landlord.  Afterwards  it  was 
'^d  between  the  landlord's  overseer  and  Pratt,  that  Pratt's  entry  should  be 
^e  term  of  Martinmas  1848  ;  the  outgoing  tenant  having  left  at  Wbitsun- 
7  previous,  when  the  landlord  had  taken  the  farm  into  his  own  hands, 
^tt  took  over  from  the  outgoing  tenant  the  waygoing  crop,  and  commenced 
labour  and  dung  the  lands ;  he  died  in  February  1849,  leaving  three  daugh- 
"^^  The  farm  was  let  by  the  landlord  to  another  tenant.  In  an  action  of 
^^es  at  the  instance  of  Fratt*8  eldest  daughter,  against  the  landlord's  heir, 
^  loBg  sustained  by  her,  through  being  deprived  of  the  succes:  ion  to  the  lease : 
B  Court  He^cl— (affirming  the  judgment  of  the  Lord  Ordinary,  Lord  Cowan 
iteming),  that  the  missive  offer  accepted  by  the  agent  for  the  landlord  could 
^  be  looked  at  as  constituting  a  lease,  the  agent  not  having  power  to  act  as 
ctor.  That  the  memorandum  (which  was  stamped),  and  tlie  possession  foi- 
^i^g  it  might  do  BOy  but  that  it  did  not  specify  that  the  reguLitions  for  the 
^agement  of  the  estate  should  be  binding  on  the  tenant,  therefore,  assuming 
Jt  a  lease  was  thereby  constituted,  the  whole  daughters  of  Pratt  were  en- 
^^cd  to  succeed  to  it,  and  the  pursuer  alone  had  no  title  to  sue  this  action  for 
inaageg.  *^ 

^^^'  n.  NO.  XXIV. — DECEMBER  18.58.  O  Q  U  Q 


586  ENGLISH  CASES.  [D^C. 

Hbogie  v.  Hkoois. — Nov.  26. 

Cumpeftsaliim — Partnership — DitaoUUion  of  Oopartntrii. 

Walter  H^gie  charged  James  Heggie  for  payment  of  a  debt  of  L15Q.  A 
Buspension  of  the  charge  waB  raided  on  the  ground  that  Walter  was  due  to 
the  suspender  a  larger  sum,  by  which  the  debt  charged  for  was  more  tW> 
eompensated,  being  a  debt  due  to  the  dissolved  firm  of  James  and  John  Heg- 
gie,  of  which  the  suspender  was  in  right  of  one-half.  The  terms  of  the  arrange* 
menta  between  the  parties,  and  the  dissolution  of  the  firm  of  John  and  Jstna 
Ueggie,  were  proTcd.  Held  that  the  suspender  was  entitled  to  conapensate 
the  claim  of  tne  charger,  by  bis  chum  against  the  charger  for  the  half  of  the 
debt  due  to  John  and  James  Heggie,  which,  on  the  dimolution  of  that  hm, 
had  vested  in  the  suspender  gui  Juris. 

White  v.  RoBEarsoN. — Nov.  24. 
Imprisonmmt — Alment — Act  of  Qrttce — Ee-InearcercUion  after  Liberatm. 

White  was  imprisoned  for  debt  at  the  instance  of  Robertson  on  19th  lUj- 
On  loth  June,  he  obtained  an  order  against  the  incarcerating  creditor  for  coq> 
signment  of  aliment  at  the  rate  of  Is.  6d.  per  diem.  A  sum  was  accordioflj 
consigned ;  but,  on  llth  August,  only  6d.  of  the  sum  remained.  On  the  moia* 
ing  of  that  day,  he  obtamed,  without  intimation  to  the  incarcerating  credits 
a  certificate  of  iio  aliment,  from  the  governor  of  the  jail,  and  a  warrant  of  li| 
ration  from  the  Sheriff,  and  was  set  at  liberty.  He  was  again  apprehen' 
however,  and  was  re-committed  to  prison  on  the  same  diligence,  and  for 
same  debt  immediately  afterwards,  and  without  any  change  in  his  cirtumf 
ces.  He  then  presented  the  note  of  suspension  and  libt^raiion,  on  the  groi 
that  such  a  proceeding  was  illegal  and  oppressive.  The  respondent  stated. 
a  sum  of  L.3  had  been  sent  on  the  11th,  and  pleaded  that  the  liberatioD 
been  premature,  and  that  the  certificate  of  no  aliment  should  not  have 
granted,  without  intimation  to  him,  or  so  long  as  any  part  of  the  sumoons 
remained.  The  Court  held — that  the  liberation  had  been  irregubu*  aod 
mature,  and  adhered  to  an  interlocutor  by  the  Lord  Ordinary  on  the 
(Lord  Gurriehill),  refusing  Che  note,  with  expenses. 

Complainer*s  Authorities, — Morison,  3d  June  1820  ;  M^Kenzie,  14tii  I 
1830,  8  Sh.  306 ;  Crawford,  llth  March  1836,  14  Sh.  688. 

Authority  for  Respondmt.-^Fender  v.  M<  Arthur,  28th  Jan.  1846  ;  Deoo 
1st  February  1845,  7  D.  378. 


f QgliBJi  Cutn. 


Marbiaob — Promise  to  Marry — ImpedimenL — In  an  action  for  dAO^ 
for  breach  of  promise  of  marriage,  defendant  pleaded,  that  after  the  pn>»^ 
he  be<»me  afflicted  with  dangerous  bodily  disease,  which  had  oocasioaed  f^f 
quent  and  severe  bleeding  from  the  lungs,  by  reason  of  which  he  was  ineapa» 
of  marriage  without  great  danger  of  life,  and  therefore  unfit  for  the  d^^^j 
state.  The  Court  of  Q.  B.  were  equally  divided  as  to  whether  this  was  a^ 
answer  to  the  action.  Erie,  J.  (with  wliom  Wightman,  J.,  concuired).-;-J"' 
plaintiff  contends  that  a  contract  to  marry  is  not  subject  to  implied  cosditiei^ 
peculiar  to  itself,  and  that  a  reasonable  time  for  marrying  is  to  be  oiea»a|v^ 
ny  the  lapse  of  time,  and  not  by  the  circumstances  of  each  party;  aod  tbii 
when  the  time  is  come,  the  woman  has  a  right  either  to  a  husband,  *^r- 
damages  in  lieu  thereof ;  and  that  the  fatal  consequences  of  the  ma^^a:^'  J' 
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le  hoflband  is  either  immaterial  to  the  wife,  or  a  ground  for  greater  damage, 
\  a  widow  may  get  more  of  her  former  husband's  assets  than  a  wife.  But 
lere  b  no  authority  to  support  thb  view,  and  there  seems  to  me  to  be  much 
aaon  and  authority  against  it.  A  contract  to  marry  has  some  peculiar  inci- 
ints  arising  from  its  nature ;  the  contract  has  been  held  to  be  avoided  by 
e  immonuity  of  the  plaintiff,  whether  man  or  woman,  per  Lord  Kenyon, 
>nlke8  ».  Sellway,  3  Esp.  236 ;  per  Abbott,  C.  J.,  In  Irvine  v.  Greenwood, 
0.  and  P.  350 ;  by  brutal  and  violent  manners  and  threats  of  ill-usage  by  the 
an,  per  Lord  EUenborougb,  in  Leeds  o.  Cook,  4  Eps.  258;  by  the  bad  character 
the  man,  per  Gibbs,  O.J.  in  Baddeley  v.  Mortlock,  1  Holt  N.  P.  Rep.  151 ; 
'SQch  ill-health  as  an  aggravated  abscess  on  the  breast  of  the  man,  per 
)rd  Kenyon,  in  Atchinson  v.  Baker,  Peake's  Add.  Cas.  103.  All  these 
|<ig€8  hare  assumed  that  the  purpose  of  the  contract  was  comfort  in  ooha- 
itioQ,  and  that  some  causes  of  prooable  misery  rendered  it  void.  The  French 
1%  according  to  Pothier,  admitted  ill-health  to  a  cenain  degree  to  avoid 
le  contract.  These  are  cases  of  bodily  disease  and  moral  disease;  there  is 
>  doubt  that  intellectual  disease  would  avoid  it,  as  the  marriage  would  be 
ui  if  the  mind  was  unsound.  It  has  also  been  held  that  the  cause  of  action 
r  breach  of  promise  of  marriage  dies  with  the  person,  and  cannot  be  enforoed 

the  exectttor.~(Ohamberhan  v.  Williamson,  2  M.  and  S.  408.)  The  prin- 
ce to  be  deduced  from  these  cases  seems  to  me  to  be,  that  a  contract  to  marry 
^med  in  law  to  be  made  for  the  purpose  of  mutual  comfort,  and  is  avoided 
by  the  act  of  God  or  the  opposite  party,  the  circumstances  are  so  changed 
to  make  intense  misery  instead  of  mutual  comfort  the  probable  result  of 
rfonning  the  contract.  Within  this  principle  the  plea  here  is  a  vidid  de- 
>M.  The  near  approach  of  death  bv  a  fiatal  disease  precludes  anv  hope  of 
nonal  comfort  from  cohabitation,  anci  if  death  is  knowingly  hastened  thereby, 
^  party  by  performing  the  contract  might  incur  the  criminal  guilt  of  inten- 
vaUy  causing  death.  Thus  fiir  I  have  oonsidered  the  case  as  S  the  contract 
d  been  to  many  on  a  given  day,  and  on  that  dav  the  defendant  did  not 
•ny,  being  prevented  by  dangerous  illness.  But  the  promise  here  was  to 
^ny  in  a  reasonable  time,  and  on  such  a  promise  the  circumstances  of  each 
^y  are  to  be  considered  in  deciding  when  the  reasonable  time  has  arrived. 
^  test  lies  not  in  the  number  of  days,  but  in  the  reasons  that  produced  the 
'*y  originaily,  and  the  alteration  in  the  situation  of  the  parties  when  the 
1^  u  supposed  to  have  arrived.  On  such  a  contract  it  is  in  the  extreme  un- 
*n>Qable  to  say  that  the  time  «for  performing  it-  is  come,  when  immediate 
Uh  would  be  a  probable  consequence  of  doing  so,  and  when,  if  delay  was 
1^1  either  hiAith  might  be  restored  or  the  release  by  death  obtained.  If 
•'defendant  was  confined  by  a  dangerous  wound,  from  which  he  might  recover 
he  rested  awhile  undisturbed,  it  seems  to  me  certain  that  he  would  have 
%bt  to  some  delay ;  and  whether  the  wound  in  the  lungs  be  by  a  deadly 
^pon  or  a  deadly  disease,  if  the  consequence  to  health  are  the  same,  the 
^t  of  the  party  to  an  extension  of  the  time  ought  to  be  the  same.  I  have 
^^n  the  plea  as  if  notice  had  not  been  averred  ;  and  I  am  of  opinion, 
'the  reasons  above  given,  that  the  defendant  is  entitled  to  succeed  on  this 
^ence^  althoagh  he  gave  no  notice  of  his  state  before  thb  plea  was  pleaded. 
^  Campbell,  C.  J.  (with  whom  Grompton,  J.,  agreed)  said-— Here  the  de- 
^nt  does  not  seek  to  excuse  himself  for  refusing  to  marry  the  plaintiff 
"^}n  a  reasonable  time,  giving  her  notice  of  the  temporary  impediment,  but 
Mers  the  contract  as  tp90  facto  at  an  end  by  his  supervening  bodily  inca- 
^^y-  The  counsel  for  the  defendant  argued,  that  in  his  dangerous  state  of 
^1  fte  described  in  the  plea,  he  is  in  the  same  situation  as  if  bv  disease,  or 
^^Qt,  or  violence,  he  had  suffered  mutilation.  In  that  case  ne  certainly 
^  not  have  maintained  an  action  against  the  ladv  for  refusing  on  that 
^«nt  to  marry  him.  But  I  am  by  no  means  preparea  to  say,  that  if  she  had 
IV  ki^  ^  married  by  him  and  he  had  refused  to  marry  her,  he  would  not 

^  been  liable  to  an  action.    By  such  a  marriage  she  could  not  have  become 
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the  mother  of  children ;  bat  she  might,  nevertheless,  have  been  affeeiioofttely 
attached  to  &itn,  and  might  innocently  hare  desired  to  enjoy  the  eoMortitia 
ffitcB  with  him  ;  she  might  have  obtained  rank  and  station  in  aociety  as  his 
wife,  and  as  his  widow  she  might  have  been  dowabie  of  his  lends.    The  d^ 
fendant  suggests  the  imposibility  of  entering  into  the  married  state  under  snch 
circatnstances ;  but  he  may  well  pay  damages  for  refusing  to  do  so.    If  the 
third  plea  eonld  be  considered  as  in  excuse  only,  without  treatins^  the  contnet 
a»  dissolved,  I  am  of  opinion  that  it  is  bad,  for  not  averring  that  before,  or  &i 
tiie  expiration  of  the  reasonable  time  within  which  the  marriage  ought  to  hate 
1»een  solemnised,  the  plaintiff  had  notice  of  the  defendant's  dangerous  st&te  ef 
health,  which  constituted  the  impediment,  or  at  least  alleging  some  ressoo  (aa 
from  the  suddenness  of  the  illness  which  overtook)  why  he  did  not  gire  k?r 
notice.    Without  any  notice  to  the  plaintiff  of  the  defendants  illnetsa,  it  tm^ 
improbably  have  happened,  that  when  the  time  for  the  celebration  of  the  Dii- 
riage  approached  she  made  all  usmil  and  becoming  preparations  for  her  chaoge 
of  condition,  and  attired  as  a  bride  she  may  even  "have  expected  hhn  at  the 
altar  to  fulfil  his  vow.     The  plea  merely  alleges  that  the. plaintiff  had  no'icf 
before  the  commencement  of  the  action ;  and  the  jury  found  that  do  »qc1i 
notice  had  been  given.»(Hall  9.  Wriglit,  31  L.  T.  Rep.  297.) 

Stoppaoe  IK  Tbansitu, — Goods  were  shipped  by  order  to  A.,  and  by  th-^ 
bi  11  of  lading  they  were  made  deliverable  to  A.  on  paying  freight.  On  the  arrirs 
of  the  goods,  being  in  embarrassed  circumstances,  and  not  wishing  if  he  stvpH 
business  to  accept  the  goods,  he  declined  to  receive  them  ;  but  they  were  t&f^' 
wards  landed  and  locked  up  in  his  warehouse,  it  being  his  intention  tow«f 
houae  them  for  the  venders  if  he  could  do  so.  The  venders  then  deinaoits 
back  the  goods,  on  which  A.  wrote  a  letter  to  them,  stating  that  he  hadc<^ 
suited  his  solicitor  to  ascertain  if  he  could  retnrn  them,  as  his  affairs  weres 
his  creditors*  hands,  and  that  his  solicitor  had  informed  him  that  he  cooldi' 
do  so.  The  goods  were  afterwards  assigned  to  trustees  for  the  benefit  of  SS 
creditors.  Under  these  circumstancea,  the  Court  of  Ex.  Ch.  (afiirmiag  tbi 
judgment  of  the  Court  of  Q.  B.)  held  that  the  acceptance  of  the  goods  bvi 
was  complete;  the  gtrantUiu  was  at  an  end,  and  the  venders  had  no  powHft 
stop  them  in  transitu.  The  court  also  held  that  there  was  no  resciseioD^^^ 
contract  between  the  vendor  and  the  vendee.— (Heinecke  v.  Earle  and  OtkA 
31  L.  T.  Rep.  357.) 

CoNTBAOT — AgeM^ — Per  Procuration. — The  defendant  M^Guire  carried  t> 
business  as  a  corn-factor  in  London  personally,  and  by  his  brother,  AU(^ 
M'Guire,  at  Limerick,  where  he  had  large  stores,  with  his  name  over  the  ^^ 
and  from  which  Martin  shipped  ffrain  to  him  in  London.  In  August  l^U 
charter-party  was  entered  into  at  Limerick,  signed  "Thos.  M^Guire, /ter  fv 
M.  M'Guire."  An  action  being  brought  on  this  charter-party  against  de^> 
ant.,  it  was  urged  that  it  was  signed  without  authority.  It  was  proved  thi: 
MaHin  informed  his  brother,  the  defendant,  on  every  occasion  of  the  diar^j 
of  a  ship,  and  that  the  brother  never  chartered  a  ship  without  receiving  <^ , 
fendant's  authority,  but  that  he  had  not  done  so  on  the  occasion  in  qnesiitf' 
On  these  facts,  Martin  B.  directed  the  jury  that  they  were  at  liberty  to  ii^ 
from  the  fact  that  Martin  M'Guire  had  for  a  long  time  signed  cbarter-partiA 
for  the  defendant,  and  acted  as  his  agent,  that  he  had  authority  to  o^n  tb  f 
charter-party,  and  that  the  jury  might  properly  give  the  amount  of  dsma£rt 
claimed  ;  and  the  jury  returned  a  verdict  for  the  plaintiff  for  L.191, 58. 9d.  A 
rule  having  been  obtained  calling  on  the  plaintiff  to  show  cause  why  the  verd^  I 
should  not  be  set  aside,  the  court  held  the  direction  to  be  right.  Pollock,  C  J 
—I  think  that  the  manner  in  which  questions  of  this  sort  should  be  deodM 
whether  it  be  in  the  case  of  a  bill  of  exchange  or  a  charter-party,  or  any  coa^ 
mercial  instrument  whatever,  or  a  contract  of  sale  of  merchandise,  ghould  K 
decided  on  this  principle — ^has  the  person  who  is  to  be  chaiged  with  liabuity 
under  this  commercial  instrument,  or  with  the  contract,  whatever  it  n»j  bf. 
has  he  authorised  and  permitted  the  person  who  has  professed  to  set  •*  '^ 
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^^ent,  so  to  act  in  such  a  manner  and  to  such  an  extent  as  that  from  what  has 
•ccurred  pnblicly  the  public  have  a  right  to  reasonably  conclude  that  pertions 
v-ho  are  dealing  with  the  defendant,  would  draw  from  the  nature  of  the  facts 
hat  the  person  so  acting  is  a  general  agent  ?  If  that  be  so,  in  my  judgment 
he  party  is  bound,  although  as  between  him  and  the  agent  he  takes  care  to 
ive  oti  every  occasion  special  instructions.  And  I  think  it  makes  no  difference 
rhatever  whether  the  agent  professes  to  act  in  the  name  of  his  principal,  as  if 
e  were  the  principal,  or  whether  he  professes  to  act  as  the  agent,  signing  as 
i.  B.  agent  for  C.  D.,  or  whether  he  professes  to  act  under  a  power  of  attorney. 
'he  term  ''procuration  "  does  not  appear  to  me  altogether  necessarily  to  imply 
bat  it  is  under  procumtion.  I  believe  that  expression  is  frequently  used  by 
arsons  who  are  in  employment,  and  who  have  no  power  of  doing  it  at  all.  All 
Hat  the  expression  **•  per  procuration "  means  is  this :  '^  I  am  an  agent  not 
living  any  authority  of  my  own  in  the  case ;  I  am  authorised  by  my  principal 
•0  eater  into  this  contract  f  and  it  appears  to  me  that  the  error,  if  I  may  ven- 
tre to  say  so,  into  which  my  brother  Shee  has  fallen  is  this,  in  mistaking  or 
onfounding  the  duty  of  a  man  to  make  the  inquiry  so  as  to  be  satisfied  that 
he  partj  is  the  agent,  with  the  question  whether  the  information  that  he  ob 
u'ued  is  satisfactory  or  not.  The  case  of  Alexander  v.  M^Kenzie,  6  C.  B.  766, 
[^  chiefly  founded  upon  the  prior  case  of  Atwood  v.  Munnings,  7  B.  and  C 
78,  which  I  perceive  was  argued  by  myself  on  one  side,  and  Lord  Wensley- 
^le  on  the  other,  a  great  many  years  ago ;  in  the  case  of  Attwood  v.  Mun- 
ing^i  the  agent  was  the  man's  own  wife,  and  the  authority  was  no  doubt  quite 
>«cial;  it  was  not  the  authority  that  a  man  gives  to  a  shopman  to  sell  goods 
<uiDg  his  absence,  and  to  carry  on  the  concern,  possibly,  while  he  is  abroad ; 
m  was  the  case  of  a  particular  and  especial  authority  to  perform  certain  acts 
If  certain  specified  objects;  and  therefore  the  Court  expressed  itself,  particu- 
^iy  Holy  rood,  J.,  who  spoke  with  reference  to  that  case,  and  it  frequently 
Appens,  that  where  a  judgment  is  given  either  by  the  court  or  by  a  particular 
t^ge,  a  form  of  expression  is  used  with  reference  to  one  set  of  circumstances 
^t  really  and  truly  ought  to  be  applicable  to  different  circumstances  ;  and  in 
K)king  at  the  cases  with  reference  to  the  authorities  which,  in  the  profession 
Qd  by  the  bench,  are  received  with  great  respect — ^if  you  are  to  know  what  is 
lie  judgment  on  the  case  itself,  it  is  not  sufficient  merely  to  take  the  judgment, 
00  must  know  what  were  the  facts  and  the  circumstances  of  the  case  to  which 
^judgment  would  be  applicable,  otherwise  you  would  be  continually  mi&- 
^-  Now  there  Holyrooyd,  J.,  says,  "  I  agree  in  thinking  that  the  powers  in 
iQestion  did  not  authorise  this  acceptance.  The  word  procuration  gave  due 
iptice  to  the  plaintifi^  and  they  were  bound  to  ascertain  before  they  took  the 
'111  that  the  acceptance  was  agreeable  to  the  authority  given."  There  is  no 
oubt,  if  persons  profess  to  act  as  trustees  and  to  convey  an  estate,  the  person 
^ho  takes  a  conveyance  from  them  is  bound  to  ascertain  that  they  had  the 
<ithority  to  convey  it.  But  that  sort  of  doctrine  is  not  in  the  slightest  degree 
Pplicabie  to  a  man  carrying  on  a  mercantile  concern  on  behalf  of  another.  It 
fould  be  monstrous  if  it  was  supposed  that  you  cannot  go  into  a  shop  in  Cheap- 
|<ie  and  purchase  an  article  without  asking  the  shopman,  where  you  know 
hat  he  is  not  the  principal,  „  Sir,  let  me  see  the  authoiity  you  have  to  sell  an 
tide  of  such  value  as  tnis,  or  to  sell  anything  at  all/'  He  may  be  employed 
Qereiy  to  sweep  the  shop  ;  and  it  appears  to  he  quite  idle  to  apply  the  doc- 
fine  of  the  necessity  of  ascertaining  whether  what  a  man  is  doing  is  within  the 
cope  of  his  authority,  to  the  general  matters  of  the  business  of  life — ^it  would 
^  perfectly  absurd.  The  business  of  London  could  not  go  on  if  that  doctrine 
*as  to  be  applied  in  that  way.  Then  he  says,  in  that  case,  and  in  the  case 
ust  referred  to,  Littledale,  J.,  says,  "  I  am  of  the  same  opinion.  It  is  said  third 
xjTsons  are  not  bound  to  inquire  into  the  making  of  a  bill,  but  that  is  not  so 
^here  the  acceptance  appears  to  be  per  procuration."  Then  you  are  bound  ; 
10  doubt,  if  you  meet  with  a  bill,  for  the  first  time,  accepted  by  procuration, 
'^  you  choose  to  deal  with  it  without  making  the  inquiry,  the  loss  will  &ll 


590  ENGLISH  CARES.  [Dec. 

upon  jou  if  it  turns  out  that  the  party  had  no  authority.  Bat  the  practical 
queition  is,  what  is  the  extent  of  the  inquiry  that  you  are  to  make  ?  and,  after 
making  the  inquiry,  what  is  the  sort  of  answer  that  may  be  aadafiactoriljr  giTeiu 
and  which  will  protect  you,  though  it  should  turn  out  that  the  authority  h^ 
heen  exceeded  ?  I  apprehend  that  it  is  this  :  if  you  see  a  bill  accepted  by  A. 
on  behalf  of  B.  and  Co.,  and  you  have  no  dealings  with  them,  and  know 
nothing  about  them,  in  idl  probiabiiity  a  great  many  persons  who  might  take 
such  a  bill,  would  take  it  for  granted  that  there  was  nmther  forgery  nor  fnad 
in  the  matter,  and  that  they  might  safely  take  it.  But  if  you  are  to  oomplj 
with  what  the  law  requires,  and  to  make  the  inquiry,  to  what  extent  are  yoQ 
to  go  1  I  must  say  I  tnink  you  are  not  bound  to  go  to  a  man  and  aay,  "&, 
produce  me  the  power  of  attorney  or  authority  to  accept  this  bill.*'  If  too 
find  a  person  who  has  accepted  a  bill  as  agent  or  by  procuration,  as  a  derk  in 
the  house,  that  he  has  accepted  bills  of  that  sort  for,  from  day  to  day,  month 
to  month,  and  year  to  year,  and  done  it  in  the  course  of  his  employment  in  tbf 
house  in  which  he  is  employed  regularly  as  clerk,  doing  this  thing  contiDoallj 
— ^if  you  find  this,  you  have  done  enough  ;  you  need  not  ask  for  a  power  uf 
attorney  or  authority ;  nor  need  you  go  to  a  man  and  say,  **  Is  this  on  account 
of  the  house."  It  is  quite  sufficient.  There  is  no  notice  of  irregularity,  no 
other  notice  giren  ;  in  fact,  it  is  accepted  by  him  as  the  agent  of  the  house,  and 
you  find  that  he  ts  in  the  house  acting  as  the  agent,  and  recognised  as  theag«i)t 
of  the  house.  If  you  find  it  done  in  that  way  by  him  as  the  agent,  you  Deed 
do  no  more.  I  should  certainly  hold,  if  it  turned  out  that  the  individual  nerer 
accepted  a  bill,  except  according  to  a  schedule  laid  before  him  in  the  monunf 
of  all  the  bills  that  were  to  be  accepted,  that  that  would  not  prevoit  a  party 
being  bound,  if  there  is  a  bill  accepted  under  those  cireumstanoea.  Persons  ut 
supposed  to  carry  on  their  business  according  to  the  ordinaiy  amngements  of 
mankind  generally  ;  therefore,  if  a  man  is  permitted  to  conduct  a  bnaineaB  a 
the  agent  of  the  defendant  was,  to  conduct  it  entirely  in  the  absence  of  tlie 
principal,  in  my  judgment  it  was  a  question  for  the  jury  to  say  whether,  t& 
cording  to  the  ordinary  mode  in  which  business  was  carried  on — aye,  and  'i 
must  be  carried  on,  or  it  cannot  be  carried  on  at  aU — it  b  for  the  juiy  to  saj 
whether  the  reasonable  conclusion  to  be  drawn  from  these  circumstances,  wii 
not  that  the  man  was  a  general  agent ;  and  if  that  was  the  reasonable  cooehi- 
sion,  I  think  the  defendant  is  bound,  though  it  should  turn  out  that  he  had  d^ 
termined  the  extent  of  the  agency  by  all  sorts  of  ruVes  and  regnlationsi  whk)! 
were  not  consistent.  It  seems  to  me,  therefore,  that  the  cases  dted  by  05 
brother  Shee  do  not  apply  at  all  to  cut  down  what  I  have  always  understocxi 
for  many  years  to  be  the  general  rule  in  Westminster  Hall,  that  i£  a  man  hoU^ 
out  by  his  conduct  another  person  as  his  agent  by  permitting  that  person  to  act 
in  that  <^aracter  in  all  sorts  of  ways,  and  to  appear  to  the  world  as  a  genen] 
agent,  he  is  to  he  taken  to  be  the  general  agent  of  the  partv  for  whom  he  ar^s 
and  who  is  hound  by  that  general  agency,  though  he  may  have  in  the  parties 
lar  instance  gone  beyond  his  authority.  It  is  perfectly  well  known  that,  evn 
in  the  case  of  a  special  agent,  if  you  send  a  servant  to  sell  goods,  or  a  horse,  kf 
instance,  if  you  limit  him  to  the  price  at  which  he  is  to  sell  it,  and  he  goes  t^ 
the  market  and  sells  it  for  less,  you  are  bound  to  sell  it,  as  he  was  your  agent . 
there  even  the  violation  of  a  particular  authority  is  considered  not  as  rendering 
the  transaction  null  and  void  ;  you  had  given  nim  authority  to  do  the  act  hf 
had  done,  although  he  may  not  have  acted  entirely  in  oomormity  with  jronr 
instructions.  Upon  those  grounds  it  appears  to  me  that  the  direction  p^ff^ 
by  my  brother  Martin  was  entirely  in  conformity  with  the  principles  dT  tbe 
English  law. -.(Smith  v.  M'Guire,  31  L.  T.  Rep.  248.) 

Sale — Svb- Vendee — Lien. — Gbods  were  sold  by  one  Asken,  and  alloved  t4» 
remain  in  sellei-'s  warehouse — the  vendee*s  name  being  entered  in  the  books  tf 
the  person  to  whom  they  were  deliverable.  The  vendee  vended  to  a  sub-vw- 
dee ;  and,  on  his  presenting  a  delivery  order,  the  seller  entered  his  name  in  bu 
books  as  the  person  in  right  of  the  goods,  but  without  informing  him  thereof 
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The  sub- vendee  gave  the  vendee  bills  for  the  price  (which  were  duly  retired)  ; 
and  obtained  partial  delivery.  The  vendee  having  become  insolvent,  and  his 
acceptances  dishononred — Heldf  that  the  seller  had  no  lien  on  the  goods  resold 
to  the  sub- vendee  and  remaining  in  his  warehouse  at  the  time  of  the  insol- 
Tencjr.  » It  is  established  law,"  (said  Lord  Campbell),  '<  that  if  a  vendee  has  a 
delivery-order  from  a  vendor  of  goods  lying  at  a  warehouse,  and  he  lodges  it 
with  the  wareboQseman,  and  the  warehonsman  accepts  the  delivery-order,  the 
warehouseman  becomes  the  agent  of  the  purchaser,  and  the  vendor  cannot  set 
up  any  lien  for  the  price.  That  is  the  result  of  the  cases,  and  commerce  could 
not  be  safely  conducted  unless  that  principle  were  acted  on.  Here  the  goods 
ve  in  possession  of  the  defendant  as  warehouse-keeper.  The  plaintiff  purchases 
>rom  AJskew,  has  a  delivery-order  from  Askew  and  lodges  it  with  the  aefendant, 
Who  makes  no  objection  whatever,  and  says  nothing  as  to  his  lien,  and  leads  the 
ptamtiffs  to  believe  that  he  holds  the  goods  for  them.  If  the  defendant  meant 
to  claini  his  lien  as  against  Askew,  he  ought  to  have  communicated  that  to  the 
piaiotiffd ;  but  he  says  nothing  of  the  sort,  and  he  leads  them  to  believe  that,  by 
sending  a  delivery-order  of  their  own,  they  may  at  any  time  obtain  possession  of 
toe  goods.  Therefore  the  case  is  the  same  as  if  the  defendant  had  by  express 
words  said,  *'  I  accept  this  delivery-order,  and  hold  the  goods  as  your  agent." 
It  is  quite  clear  that,  if  the  plaintiffs  had  been  aware  of  any  contingent  lien  that 
^ight  be  set  up  against  the  insolvent  estate  of  Askew,  they  would  have  exer- 
^3sed  the  right  which  they  immediately  possessed  of  having  the  goods  delivered 
ip  to  them.  Therefore,  the  title  of  the  purchaser  being  acknowledged,  the  pur- 
chaser has  a  right  to  treat  the  warehouseman  as  his  agent,  and  no  contingent 
ijsbt  of  the  warehouseman  can  affect  it.  This,  as  observed  by  my  brother 
•^mpton  during  the  argument,  is  very  analogous  to  the  law  regarding  stoppage 
*  tratmtu^  whidi  is  very  strong  to  show  that  a  subsequent  lien  cannot  be  set 
^because an  unpaid  vendor  cannot  set  up  the  right  of  stoppage  in  transitu  as 
l^t  a  bond  fide  assignee  of  the  bill  of  lading.  Therefore,  I  think  that  the 
^ntiflb  are  entitled  to  recover. — (Pearson  v,  Dawson,  31  L.  T.  Ren.  177.) 
Railway — Passengei/^s  Luggctge, — ^On  the  10th  Dec.  1856,  plaintiff  was 
oing  down  as  a  passenger  by  defendants'  railway  to  Tun  bridge  VVeUs.  He  had 
iveral  small  parcels,  which  he  carried  iu  hi:*  hands,  and  one  or  two  larger  ones, 
^ch  he  desired  to  be  placed  in  the  luggage- van.  lie  had,  in  particular,  a 
ftrcel  containing  two  pots  of  chocolate,  and  a  small  article  of  Tunbridge  ware, 
^pped  round  by  two  coats  and  a  maud,  and  secured  by  a  strap.  He  desired 
porter  at  the  station  to  put  a  label  on  this  parcel  for  Tunbrige  Wells,  and 
*>ce  it  in  the  luggage-van.  The  porter  refused  to  label  the  parcel  or  place  it 
1  the  van.  The  station-master  was  sent  for,  and  he  came  ;  but  he  renised  to 
flow  it  to  be  either  labelled  or  placed  in  the  van,  and  said  it  must  eo  with  him 
\  the  carriage.  Plaintiff  left  the  parcel  in  their  charge,  requiring  tneni  to  label 
'  uid  send  it  on  to  Tunbridge  Weils.  On  arriving  at  his  destination  he  found 
^  parcel  had  not  been  forwarded.  The  following  day  he  inquired  in  London 
^oj  the  parcel  had  not  been  sent  as  directed,  and  what  had  become  of  it  He 
^&s  referred  to  the  '^  lost  luggage  office,''  and  on  inquirv,  there  his  parcel  was 
n>daced,  but  a  demand  of  6d.  was  made  for  it.  This  tne  plaintiff  refused  to 
Ay»  and  the  defendants  kept  pomession  of  the  property.  The  same  conduct 
'u  repeated  on  subsequent  occasions,  and  he  brought  an  action  to  recover  the 
arcels.  6  Will  IV.,  c.  75,  sect.  1 31 ,  says, '« that  without  extra  charge,  it  shall 
e  lawful  for  any  person  travelling  upon  or  along  said  railway,  to  take  with 
im  two  articles  of  clothing  not  exceeding  forty  pounds  weight."  The  court 
eld  that  the  Company  were  bound  to  carry  the  package  under  the  ordinary 
esponsibilities  as  carriers.  Willis,  J.,  plaintiff,  did  not  prevent  the  parcels 
rom  being  pat  into  the  carriage  absolutely,  but  from  being  put  in  so  as  to  re- 
icve  the  Company  from  responsibilitv.  Then  the  question  arises  whether  he 
las  entitled  to  have  it  earned  with  responsibility  resting  on  the  Company, 
Qd  not  on  himself.  I  think  that  is  settled  by  the  Idlut  section  of  the  Act, 
rhich  makes  it  incumbent  on  the  Company  to  carry  articles  of  clothing  to 
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the  extent  of  forty  poands.— (Munster  v.  S.  £.  Railway  Company,  31 L.  T. 
Bep.  200.) 

Bond — Penalfy—Ooniraet  in  Restraint  of  Trade. — The  declaration  wm  on » 
bond  for  L.dOO,  setting  out  the  condition  and  assigning  breaches.    The  condi- 
tion, after  reciting  that  the  defendant  and  one  Brydon  had  contracted  to  sell 
to  the  plaintiff  for  L.l  50  the  good  will  of  their  business  as  suigeons,  etc.,  which 
thev  had  carried  on  in  partnership  at  Wadhurst,  and  that  upon  such  sale  they 
had  agreed  to  enter  into  the  said  oond,  conditioned  as  thereinafter  mentioiH 
stated  that,  *'  if  either  of  them,  the  said  6.  B.  I.  or  W.  A.  B.,  did  or  shoiiM, 
within  the  period  of  three  years  from  the  date  thereof,  either  alone  or  in  co- 
partnership with  any  other  person  or  persons  whatsoever,  practise  or  attempt 
to  practise  the  professions  of  surgeon,  etc.,  or  carry  on  or  engage  in  the  basine» 
of  chemist  or  druggist,  etc.,  within  the  distance  of  one  mile  in  any  direction 
from  the  parish  church  of  Wadhurst  aforesaid,  etc.,  then  and  in  any  or  either 
of  the  said  cases,  if  the  said  G.  B.  I.  or  W.  A.  B.,  their  executors  or  administrt- 
tors,  or  either  of  them,  should  and  did  forthwith  well  and  truly  pay  or  cao^ 
to  be  paid  unto  the  said  W.  M.,  his  executors,  administrators  or  assigns^  the 
full  sum  of  L.dOO,  without  making  any  deduction  or  abatement  thereout  what- 
soever, the  said  bond  and  obligation  should  be  Toid  and  of  no  effect,  or  other- 
wise should  remain  in  full  force  and  virtue."    The  declaration  assigned  various' 
breaches  in  respect  of  the  defendant  having  attended  patients  within  the  i]^ 
fined  limits,  and  averred  that  he  had  not  paid  the  sum  of  L.dOO.     At  thetml 
before  Williams,  J,  at  the  spring  assizes  for  the  county  of  Sussex,  it  was  proved 
that  the  defendant  had  attended  pntients  within  the  limits  as  alleged  in  th- 
declaration,  and  by  the  direction  of  the  judge  the  verdict  was  entered  for  tb^ 
plaintiff  for  L.dOO,  with  leave  for  the  defendant  to  move  to  have  the  verdirt 
reduced  to  L.25,  that  sum  being  assessed  by  the  jury  as  the  damages  recover- 
able by  the  plaintiff  in  case  the  court  should  be  of  opinion  that  the  sam  d 
L.SOO  was  iuberted  in  the  bond  as  a  penalty,  and  not  as  liquidated  damages.  The 
Court  held  that  the  L.dOO  was  not  a  penalty  but  liquidate  damages,  and  plaintif 
entitled  to  retain  verdict  for  L.dOO. — (Mercer  v.  Irving,  dl  L.  T.  Rep.  197.) 

Pi«Lic  Company — Shareholder — Mandacious  Reports. — A  shareholder  (Ayn' 
in  the  Deposit  and  General  Life  Assurance  Co.  resisted  being  placed  on  the  ii:". 
of  contributories,  on  the  ground  that  he  was  induced  to  become  a'sharehoMe! 
by  misrepresentation.  It  appeared  that  at  a  meeting  of  the  Company,  tb^ 
Board  presented  a  false  statement  of  its  condition,  representing  it  as  flourishio? 
when  it  was  in  fact  insolvent,  and  it  was  resolved  to  issue  new  shares,  the  tm^ 
object  of  which  was  to  raise  monev  to  carry  on  the  concern.  Believing  the$ 
statements,  Mr  Ayre  was  induced  to  accept  some  of  the  new  shares,  and  he 
actually  executed  the  deed  for  200  of  them.  The  M.  R.  held,  that  althoo?!^ 
misrepresentations  made  by  a  secretary  or  manager  do  not  bind  the  compan.^ 
inasmuch  as  an  officer  cannot  be  considered  an  agent  of  the  company  for  ihi 
purpose  of  committing  a  fraud  (unless  directed  by  the  company  expressljt 
make  such  statement),  yet  that  where  the  company  adopts  the  misrepresenta: 
tions  and  circulates  them,  and  thereby  induces  others  to  join  them,  the  person* 
so  imposed  upon  are  not  liable  as  contiibutories.  In  the  present  case  the  Ci>Q> 
pany  had  brought  an  action  against  Mr  Ayre  for  calls  due  upon  his  shares,  an' 
obtained  judgment ;  and  now  the  M.  R.  held  such  judgment  not  to  be  bindin^^ 
upon  a  court  of  equity,  but  that  it  might  at  least  relieve  him  from  farther 
liability  as  a  contributory.  The  directors,  he  said,  were  bound  to  know  the  re^ 
state  of  the  Company,  and  it  was  their  duty  also  to  take  care  that  this  real  ao'^ 
actual  position  of  the  Company  might  be  ascertained  by  the  books  of  the  C^w- 
)iany,  and  it  would  not  therefore,  in  my  opinion,  have  availed  the  directors  it 
the  books  had  shown  a  large  balance  of  assets  over  liabilities,  if  the  real  fsf^ 
was  otherwise.  But  that  question  does  not  arise  here,  for  in  this  case,  by  the 
books  as  they  stood,  it  appeared  that  oven  after  applying  the  furniture  »n^ 
selling  the  premises,  they  would  not  be  able  to  discharge  all  the  liabilities  of 
the  Company  ;  and  in  this  state  of  things  they  publish  their  report  and  dcclsrf 
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od  p^  a  dividend  of  fi  per  cent.,  oongratalate  the  Bhareholden  upon  the  sac- 
sss  of  the  andertaking,  and  recommend  an  issne  of  new  shares,  not  for  the 
arpose  of  paying  of  debts,  and  the  delusive  measure  of  obtaining  funds  to  pay 
ie  dividend,  but  because  the  loan  and  agency  department  which  had  turned 
it  so  highlj  profitable  had  not  been  originally  contemplated,  and  had  not 
»n  provided  for  in  the  paid-up  capital,  a  further  amount  of  which  would  be 
quiied  for  the  full  development  of  this  branch  of  the  Company's  business, 
bich  was  so  profitable,  and  which  it  was  so  highly  desirable  to  continue  and 
Uend.    I  have  no  hesitation  in  saying  that  that  statement  was  Incoirect  and 
iflleading,  and  that  it  must  have  deluded  any  person  who  believed  it  into  a 
||oUr  erroneous  opinion  of  the  state  of  the  concern  and  its  future  prospects. 
'  aether  the  directors  personally  knew  that  their  statements  were  delusive  and 
^troe  is,  in  my  opimon,  wholly  immaterial.    They  were  bound  to  know  it. 
neymuat  be  held  to  know  it.    They  were  the  vouchers  to  the  public  of  the 
fxuncy  of  their  statements.    They  were  the  company  itself  by  its  proper 
Ipu  announcing  to  the  public  the  state  of  the  concern,  and  the  company  can 
up  no  benefit  and  derive  no  advantage  from  the  fact  of  having,  by  such  de- 
sire BtatementB,  induced  strangers  to  become  shareholders  of  the  concern. 
this  had  been  an  ordinary  partnership — if,  for  instance,  three  partners  had 
ild  this  language  to  two  strangers,  and  thereby  induced  those  strangers  to 
iter  into  obligations  and  embark  with  them  in  the  concern,  whatever  might 
ive  been  the  rights  of  creditors  as  against  such  strangers  so  induced  to  join 
ith  the  three  original  partners,  as  between  those  partners  and  the  deluded 
f^^T9  the  latter  would  be  reUeved  by  this  court  from  all  obligations  which 
«y  had  thus  been  induced  to  enter  into.    The  case  is  the  same  here.    The 
fttements  made  by  the  directors  in  their  official  character  to  a  public  meeting 
e  the  statemente  of  the  company.    The  company,  and  all  the  shareholders 
astiiuting  that  company  at  the  time  when  the  statements  are  made,  are  bound 
f  those  statements  as  between  them  and  strangers,  and  no  strangers  thus  in- 
deed to  take  shares  can  be  held  to  be  bound  to  contribute  towards  the  payment 
the  liabilities  contracted  by  the  company,  who,  by  false  stetements  or  by 
Audulent  concealment,  have  induced  those  pei-sons  to  join  them.    The  first 
oriQce  of  a  court  of  equity,  as  I  have  often  remarked,  is  to  enforce  truth  in 
'S  dealings  of  all  men,  a  literal  adherence  to  which  is  the  foundation  of  the 
^tnnes  of  equity.    If  a  man  make  a  promise  for  the  purpose  of  inducing,  and 
ereby  does  induce,  another  to  do  a  particular  act  and  incur  liabilities,  equity 
.  compel  that  man  to  keep  that  promise.     If  a  man  enter  into  an  obligation, 
^^y  is  not  satisfied  with  a  pecuniary  payment  to  discharge  it,  but  compels 
»&  to  perform  the  actual  obligation  he  undertook.     It  is  equally  the  province 
^uity  to  prevent  any  man,  or  body  of  men,  from  gaining  any  advantage  by 
^assertion  of  that  which  is  false,  or  by  the  suppression  of  that  which  is  true. 
^\^A^  ^oubt  puto  directors  of  a  company  frequently  in  a  position  of  consider- 
««  difliculty,  as  the  company  may  be  one  which  they  really  believe,  and  pro- 
M>iy  truly,  will  eventually  thrive,  and  which  may  be  wholly  destroyed  by  a 
^^plete  disclosure  of  its  affairs :  but  I  express  my  unhesitating  opinion  that, 
■*i^  directors  do  make  such  full  disclosures,  not  merely  may  they  incur 
^^ous  consequences  to  themselves  personally,  but  neither  they  nor  their  share- 
Wers  can  derive  any  advantage  in  a  court  of  equity  from  having,  by  such 
^^  deluded  strangers  to  join  them.    In  this  case  I  am  of  opinion  that  Mr 
-/tiT^  >o  deluded,  and  that  he  ought  not  to  be  on  the  list  of  contributories. 
|"Uhe  Deposit  and  General  Life  Assurance  Company  exparU  Ayre,  31  L.  T. 

p^H^'^^R— 5/flc*^.--Action  for  beiuB;  called  a  **  Blackleg."— It  was  con- 
rhAt  (<  ^^^  ^^^  words  were  not  actionable.  At  the  trial  a  witness  was  asked 
OT^  *u*^®  'wderstood  by  the  word  blackleg  V  to  which  the  answer  was,  "  aper- 
„V"^ cheats  at  cards."  Pollock  O.B.— I  am  of  opinion  this  rule  should  be 
e  absolute.    The  question  is,  whether  un  action  can  be  maintained  for  calling 

'>U  II — ^jjj^^  jjjjy^  DBCBMBBR  1868.  H  H  H  H 
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ft  man  a  "  blackleg,'*  witliovt  proof  by  eridenee  of  apedal  damage.  It  appes^ 
to  me  that  it  cannot.     There  was  no  evidence  given  in  this  case  to  render  tkt 
word  actionable,  if  indeed  evidence  were  admisBible  for  snch  a  parpoaa,  wUck  1 
think  it  was  not.   The  word  **  blackleg"  has  been  ased  long  enough  to  be  under 
stood  by  the  public  as  wdl  a»  by  experts ;  and  in  my  opinion  it  is  for  the  judge,  tm 
not  for  a  witness,  to  instruct  the  jury  as  to  its  meaning.    I  anderbtaod  "^  bbck 
leg**  to  mean  a  person  who  gets  his  liviog  by  frequenting  raoe-coursn  »A 
places  where  gumes  of  chance  or  skill  are  played,  giving  as  small  odds  ss  ^. 
can  when  he^bets  or  plays ;  but  not  necessarily  that  he  is  an  hafaitnal  chetf. 
It  was,  therefore,  not  actionable  to  call  a  man  a  blackleg  any  more  than  it  wa^ 
to  call  him  a  mere  cheat,  swindler  or  villain,  all  of  which  no  donbt  coD?eyf^ 
offensive  charges,  and  subjected  the  party  so  named  to  reproach.    The  U». 
however,  wisely  held  that  mere  words  of  heat  were  not  actionable  nukes  ap- 

5 lied  to  a  man  in  his  trade  or  followed  by  special  damage.  Tlie  term  bladdez 
id  not  necessarily  impute  indictable  practices.  It  was  no  donbt  applicable  i« 
gamblers  and  cheats,  bnt  a  man  might  be  a  gambler  and  not  a  cheat, altlwss'r 
the  habitual  gambler  was  a  reprehensible  person.  In  the  DietioBary  referred 
to,  *'  blackleg  was  defined  as  ''^  a  word  applicable  to  notorioas  gamblers  aai 
cheats  ;"  but  that  does  not  appear  to  roe  to  advance  the  case  much.  One  of  tU 
witnesses  upon  the  trial  of  the  cause  was  asked,  **  What  did  yon  nadenttiul 
l>y  the  word  blackleg  V  In  my  opinion  he  should  have  been  asked,  ^  is  m; 
the  general  understanding  of  the  term  blackleg?"  When  an  expert  is  cslW 
to  explain,  the  question  usually  is,  '*  What  is  the  general  meaning  of  tbif 
word  among  those  who  use  it  ? "  It  is  doubtful  whether  it  is  open  to  tbt 
plaintiff  to  attach  to  this  word  by  evidence  a  sense  more  seriens  than  thtf 
which  it  ordinarily  bears;  but  if  he  can,  the  witness  does  not  prove  it,  for  br 
only  gave  his  own  individual  idea  of  the  sense,  and  not  that  which  it  woald  tt 
ceive  generally  according  to  common  acceptation.  Martin,  B. — I  am  narj 
there  should  be  any  difference  of  opinion  among  the  members  of  the  court  a]A 
such  a  point  as  tbii«,  but  I  have  always  understood  the  test  to  be  in  these  casa 
where  there  is  no  special  damage — Do  the  words  spoken  impute  to  the  pu? 
complaining  the  commission  of  an  indictable  offence,  and  in  what  sense  vs 
the  language  understood  by  the  peraons  present  who  heard  it  ?  If  the  lai^n^ 
used  imputes  an  indictable  offence,  it  is  actionable,  and  all  that  the  partv  ht 
to  prove  is  the  use  of  the  words  spoken  and  the  sense,  or  their  understsBdiis 
of  the  meaning  of  them,  by  those  who  heard  them.  The  8  and  9  Vict  e.  10^ 
s.  17f  makes  every  one  who  cheats  at  cards  or  games,  and  wins,  liable  to  he 
punished  for  obtaining  money  by  folse  pretences.  The  question  is,  wbetbtf 
the  term  **  blackleg^  means  one  who,  by  habitual  malpractices,  wins  monev  i^f 
fraud.  I  am  of  opinion  that  that  is  its  meaning.  But  let  ua  look  st  ^ 
evidence  given  at  the  trial  as  to  what  wfts  the  meaning  given  to  it  by  a  wiuxs 
present  at  the  public-house  at  the  time  the  words  were  used,  and  who  besri 
what  passed.  The  witness  said  he  believed  or  understood  it  to  mean  a  pen.: 
who  enters  into  games  of  cards  and  cheats  at  them.  Did  the  words  so  u^ 
imply  an  indictable  offence,  and  did  the  bystanders  so  understand?  Tt* 
learned  judge  left  this  to  the  jury,  and  they  found  in  the  affirmative.  I  thio^ 
this  was  correct,  and  that  the  rule  should  be  discharged.  Bramwell,  B.-^ 
concur  in  the  regret  expressed  by  ray  brother  Martin,  that  there  should  be  tnj 
difference  of  opinion  among  us  upon  this  subject ;  but  what  we  have  to  aseer- 
tain  in  these  cases,  in  my  opinion,  is,  in  what  sense  the  words  spoken  wouU  be 
reasonably  understood,  according  to  the  English  language.  And  if  the  vord 
used  in  this  case  was  a  proper  English  word,  it  was  for  the  judge  to  deteniti»« 
its  meaning ;  but  if  a  slang  term,  then  an  expert  may  be  called.  For  nifself  I 
don*t  know  which  it  is.  If  it  is  English,  an  inuendo  is  unnecessary.  If  it  i^ 
slang,  it  is  proved  that  the  defendant  uttered  a  word  which  chaiged  Ui« 
plaintiff^ with  being  a  fraudulent  gamester.  Either  way,  therefore,  I  think  the 
action  maintainable,  and  that  the  plaintiff  proved  his  case,  and  tbis  rule  shouU 
be  discharged.     Watson,  B.—I  tliink  this  rule  ought  to  be  made  absolute.   « 
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an  action  for  slander,  not  of  a  man  in  his  trade,  and  without  special  damage. 
he  charg;e  should  be,  under  the  circumstances,  one  for  which  criminal  pro- 
^ings  could  be  instituted.  What  does  the  word  blackleg  impute  f  I 
trtainly  cannot  find  anything  in  it  that  imputes  a  criminal  charge;  then  an 
uendo  is  given  to  it  in  the  declaration;  but  it  was  not  proved.  The  question 
the  trial  should  have  been  of  the  witness,  '^  What  meaning  has  the  term 
)lackleg'  obtained  in  common  use  ?  "  Take  the  word  "  cheat" — a  word  which 
not  actionable :  it  would  not  do  to  ask  a  witness  what  he  understood  by 
at  word.  There  was  no  eyidence  in  this  case  to  show  that  the  general  or 
"dinaiy  understanding  of  the  word  "  blackleg^'  was  a  libellous  one  ;  if  it 
eant  a  professed  gamester,  who  played  at  cards  night  and  day,  it  would  not 
J  actionable.  In  Daines  v.  Hartky,  3  Ex.  200,  Pollock,  C.  B.  says  :— "  The 
foper  coarse  for  a  counsel  who  proposes  to  get  rid  of  the  plain  and  obvious 
leamng  of  the  words  imputed  to  a  defendant  as  spoken  of  the  plaintiff,  is  to 
s*  the  witness  not  '  What  did  you  understand  by  those  words  ? '  but  '  Was 
|ere  anything  to  prevent  those  words  from  conveying  the  meaning  which 
Warily  the  words  convey  V  Because,  if  there  was,  evidence  of  that  may  be 
ven,  and  then  the  question  may  be  put  where  you  have  laid  the  foundation 
r  it.  The  question  then  may  be  put,  *  What  did  you  understand  by  them  ?' 
hen  it  appears  that  something  occurred  by  which  the  witness  underatood  the 
>rds  in  a  sense  different  from  their  ordinary  meaning.  If  words  are  uttered 
printed,  the  ordinary  sense  of  those  words  is  to  be  taken  to  be  the  meaning 
the  speaker ;  but  no  doubt  a  foundation  may  be  laid  by  showing  something 
*  which  has  occurred.  Some  other  matter  may  be  introduced  ;  and  then, 
||Qi  that  has  been  done,  the  witness  may  be  asked,  with  reference  to  that 
her  matter,  what  was  the  sense  in  which  he  understood  the  words ;  but  the 
ere  question,  'What  did  you  understand  with  reference  to  such  an  expre»- 
A-  We  think  is  not  the  correct  mode  of  putting  the  question.  In  this 
^  no  foundation  was,  I  think,  laid  for  the  question  put  to  the  witness  as 
^hat  he  understood  bjr  the  word.— (Bamet  v.  Allan,  31  L.  T.  Rep.  217.) 
)e  judges,  being  equally  divided  in  opinion,  the  rule  would  have  dropped  ; 
*»  to  enable  the  parties  to  take  it  to  a  court  of  error  by  way  of  appeal,  or- 
^d  RuU  to  be  disckaraed. 

8CCCE88IOK  Duty.— B.,  by  will  dated  1821,  devised  estates  to  his  brother  C. 
^  »^%  remiunder  to  his  nephew  D.,  and  died.  In  March  1848  C.  and  D.  ex- 
''^d  a  disentailing  deed,  and  apportioned  the  estates,  subject  to  an  annuity 
MOOO  to  D.  during  the  joint  lives  of  himself  and  C,  with  remainder  to  D. 
^lue,  and  then  to  his  sons  in  succession.  On  the  death  of  C.  in  1855,  D. 
^  into  possession  of  the  estates.  lie  was  held  to  be  liable  to  succession  dnty 
successor  under  the  will  of  B.—( Attorney- General  v.  Sibthorpe,  31  L.  T. 
^.  2l8.) 
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REGULATING  THE  PROCEDURE  OP  JUDICIAL  FACTORS  UNDER 
THE  STATUTE  I&th  and  20th  VICTORIA,  Cap.  79. 

26th  November  1857. 

FheLobos  of  Council  and  Session,  in  pursuance  of  the  powers 
ested  in  them  by  the  164th  and  165th  sections  of  the  Act  of  Par- 
iament  passed,  in  the  19th  and  20th  year  of  Her  present  Majesty's 
eign,  cap,  79,  intituled,  "  An  Act  to  amend  and  consolidate  the 
'^aws  relating  to  Bankruptcy  in  Scotland,"  Do  hereby  ENACT 
ind  DECLARE,  as  follows,— 
1.  That  every  petition  presented  to  the  Court  under  §  164  of 
^i  Statute,  tor  the  appointment  of  a  judicial  factor  on  the 
>tates  of  persons  deceased,  shall  be  in  the  form,  and  as  nearly  as 
aj  be  in  the  terms,  set  forth  in  the  Schedule  No.  I.,  hereto  an- 
3xed. 

2.  That  every  such  petition  shall  be  printed  and  boxed,  according 
the  Dresent  practice,  and  shall  be  also  boxed  for  the  Accountant 
Bankruptcy. 

3.  Besides  intimation  on  the  walls  and  Minnte-Book  in  common 
nn,  of  which  certificates  shall  be  produced,  intimation  shall  be 
ide  in  the  Edinburgh  Gazette,  according  to  the  forms  in  Schedule 
^*  n. ;  and  a  full  coT)y  of  the  petition  shall  be  served  on  such  of 
e  persons  named  in  tne  petition,  as  representatives  of  the  deceased, 

are  not  parties  thereto ;  and  a  copy  of  the  Edinburgh  Gazette^ 
Qtaining  tne  intimation,  and  an  execution  or  acknowledgment  of 
^ice  ofthe  petition,  shaU  be  produced  before  the  petition  is  dis- 
used of. 

^^  The  Court  shall  not  make  the  appointment  of  the  judicial 
ctor,  until  the  lapse  of  fourteen  days,  or  such  other  time  as  the 
3urt  may  fix,  after  both  the  publication  of  the  notice  in  the  Gazette^ 
d  the  date  of  service  (wnen  such  service  is  required^  of  the 
tition  on  the  representatives  of  the  deceased.  Provided,  nowever, 
at  the  Court,  if  in  any  case  it  shall  see  cause  to  do  so,  may  make 

interim  appointment  of  such  factor  at  any  earlier  date. 

5.  The  judical  factor,  before  extracting  his  appointment,  and  en- 
ing  upon  the  administration  of  the  estate,  shall  find  caution,  to 
3  satisfaction  of  the  clerk  of  Court,  for  his  intromissions  and  the 
e  performance  of  the  duties  of  his  office;  and  on  the  bond  of 
ition  being  executed,  it  shall  be  transmitted  by  the  clerk  to  the 
)cess  to  the  Accountant  in  Bankruptcy. 

6.  When  not  otherwise  expressed  in  the  interlocutor  appointing 
i  judicial  factor,  the  time  for  finding  caution  shall  be  limited  to 
'ee  weeks  from  the  date  of  appointment,  the  Court  reserving 
V7er,  on  cause  shown  by  application  made  at  any  time  before  the 
piry  of  that  period,  to  prorogate  the  time  for  finding  caution;  and, 
case  of  &ilure,  to  find  caution  within  the  time  thus  allowed,  the 
pointment  shall  ipso  facto  fall. 


2  ACT  OF  6EDEBUHT. 

7.  On  the  death  or  insolyencv  of  the  caationer  of  any  fictor,  sncb 
factor,  on  the  same  coming  to  his  knowledge,  shall  forthwith  ^iTe 
notice  in  writing  to  the  Accountant  in  Bankruptcy  of  such  death  or 
insolvency,  and  the  Accountant  shall,  as  soon  aa  toe  &ct  shall  oome 
to  his  knowledge  by  means  of  such  notice  or  otherwise,  require  nev 
caution  to  be  fbundi 

8.  The  factor  shall  immediately,  on  extracting  his  appmntment, 
proceed  to  inquire  into  and  ascertain  the  nature  and  extent  of  the 
estate  belon^ng  to  the  deceased,  and  shall  be  entitled  to  enter  into 
immediate  possession  of  the  same,  and  of  all  writs  and  documents 
of  importance  belonging  thereto ;  and  he  shall  make  up  such  title 
to  the  estate,  heritable  and  moveable,  as  shall  enable  him  to  manage, 
dispose  of,  and  realize  the  same  in  terms  of  the  Statute. 

9.  In  order  to  ascertain  the  claims  upon  the  estate  the  factor 
shall,  within  eight  days  of  extracting  his  appointment,  cause  to  be 
inserted  in  the  Edinburgh  Gazette^  a  notice,  in  the  form,  or  as  nearlj 
as  inay  be,  set  forth  in  the  Schedule  No.  III.,  hereto  annexed,  and 
he  shall  also  insert  a  similar  notice  in  such  newspapers  as  may  9ffest 
to  him  to  be  proper. 

10.  The  factor  shall  examine  the  claims  of  the  creditors,  in  oitk 
to  ascertain  whether  the  debts  are  justly  due  from  the  estate  of  tbe 
deceased,  and  may  call  for  further  evidence  in  support  of  the  daims. 
and  may,  if  he  sees  fit,  require  the  creditors  to  constitute  the  sasr 
by  decree  in  a  competent  Court,  in  an  action  to  which  the  hc!U 
snail  be  called  as  a  defender. 

11.  The  factor  shall,  within  six  months  at  latest  from  the  date  a 
which  his  appointment  shall  have  been  extracted,  lodge  with  tki 
Accountant  a  full  inventory  of  the  estate  of  the  deceased,  and  shd 
produce  therewith  or  exhibit  all  such  writs  and  documents  of  iic 
portance  belonging  to  the  estate  as  may  have  been  obtained  by  bisH 
and  shall  at  the  same  time  report  a  state  of  the  debts  appearing  to 
be  due  by  the  deceased,  distinguishing  those  for  which  claims  hi^ 
been  lodged  by  creditors,  and  the  evidence  upon  which  the 
rest,  and  the  claims  made  and  lodged  with  him  by  persons  inte 
in  the  succession  of  the  deceased,  and  the  grounds  thereof^  and 
append  thereto  a  vidimus  of  the  estate  ot  the  deceased,  e8timat£( 
the  probable  value  thereof  when  realized,  and  the  amount  of  dainu'l 
creaitors  thereon,  and  of  other  persons  interested  in  the  suooessior 
and  the  said  inventory,  when  adjusted  and  signed,  as  after  mentioi 
with  the  state  of  debts  and  vidimus  of  the  estate,  shall  remain  in 
possession  of  the  Accountant;  and  all  creditors  and  persons 
terested  in  the  succession  of  the  deceased,  or  their  agents^  s 
have  access  to  see  the  same  in  the  hands  of  the  Accountant,  at 
office. 

12.  The  Accountant,  before  adjusting,  approving  and  sigai 
the  inventoiy  of  the  estate  lodged  oy  the  factor,  shaU  examine  io 
the  same,  and  call  for  all  necessary  documents,  to  enable  him  t 
ascertain  the  circumstances  of  the  estate  and  the  sufficiency  of  tk 
inventory,  so  that  it  may  form  a  clear  rule  of  chargd  against  tii 
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factor ;  and  if  at  any  time  thereafter  any  new  claims,  or  property 
belonging  to  the  estatOi  shall  be  discovered,  the  factor  shall  report 
the  same  forthwith  to  the  Accountant,  in  order  to  snch  addition  or 
alteration  being  made  on  the  inventory  as  may  thereby  be  rendered 
necessary. 

13.  The  inventory  of  the  estate  so  lodged,  when  adjusted  and  ap 
proved  of  by  the  Accountant,  shall  b^  signed  by  him  and  the  factor, 
and  shall  form  the  charge  against  the  ractor ;  and  the  Accountant 
shall  then  fix  within  what  period  the  factor  shall  prepare  a  state  of 
fiinds  and  scheme  of  division,  to  be  considered  and  approved  of  by 
the  Court,  with  power  to  the  Accountant  to  prorogate  the  time  for 
preparing  snch  state  of  funds  and  scheme  of  division  as  shall  seem 
to  him,  having  regard  to  the  circumstances  of  the  case,  to  be  neces- 
sary or  expedient. 

14.  When  the  factor  desires  special  powers  to  be  granted  to  him 
by  the  Court,  he  shall  submit  the  proposal  by  note  to  the  Account- 
ant, who,  after  making  such  inquiries  as  may  appear  to  him  to  be 
projper,  shall  report  his  opinion  thereon  in  writing,  and  that  report 
shall  be  produced  with  the  application  to  the  Court. 

15.  When  the  judicial  factor  shall  have  prepared  the  state  of 
Ainds  and  scheme  of  division,  he  shall  lay  the  same  before  the  Ac- 
countant, along  with  all  writings  and  documents  upon  which  it  pro- 
ceeds, and  shall  afford  to  the  Accountant  all  explanations  thereon 
which  may  be  required  by  him.  And  the  Accountant  shall  make 
a  report  in  writing  on  the  said  state  of  funds  and  scheme  of  division, 
containing  such  observations  thereon  as  he  shall  think  fit  and  proper 
to  be  submitted  to  the  Court. 

16.  Immediately  on  the  Accountant's  report  being  made,  the 
factor  shall  lodge  the  same  in  Court,  and  shall  transmit  to  each 
person  who  has  lodged  with  him  a  claim  on  the  estate  of  the  de- 
ceased, a  notice  by  post  intimating  that  the  state  of  funds  and 
scheme  of  division,  and  report  thereon,  have  been  lodged  in  Court, 
^d  stating  the  amount  for  which  the  creditor  has  been  ranked,  and 
whether  his  claim  is  to  be  paid  in  full,  or  by  a  dividend,  and  the 
amount  thereof,  and  in  case  of  claims  rejected,  stating  that  fact ; 
and  a  notice,  according  to  the  form  in  Schedule  No.  IV.,  hereto 
annexed,  shall  also  be  inserted  in  tlie  Edinburgh  Gazette;  and  if 
^y  persons,  other  than  those  who  have  lodged  claims  with  the 
factor,  shall  be  stated  in  the  petition  to  the  Court,  or  in  the  books, 
deed  of  settlement,  or  other  papers  of  the  defunct,  to  be  creditors  of 
the  estate  or  interested  therein  ;  or  if  the  factor  shall  otherwise  have 
reason  to  believe  that  other  persons  are  in  either  of  these  predica- 
ments, he  shall  give  notice  by  letters,  through  the  post-office,  to 
such  persons,  that  no  dividend  is  allotted  to  them  in  the  scheme  of 
dividend. 

17.  All  creditors,  and  other  persons  interested  in  the  succession 
of  the  deceased,  shall  be  entitlea  to  examine  the  state  of  funds  and 
scheme  of  division  lodged  in  Court,  and  also  the  claims  and  the 
vouchers,  or  evidence  thereof,  lodged  with  the  factor ;  and  any  credi- 
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tor,  or  other  person,  dissatisfied  with  the  state  of  funds  and  scheme 
of  division,  may  lodge  a  note  of  objections  thereto,  signed  by  connsd, 
with  the  clerk  of  the  process,  within  three  weeks  from  the  last  date 
of  snch  notices ;  and  till  the  lapse  of  said  period  of  three  weeks,  the 
Couit  shall  not  be  moved  to  approve  of  the  state  of  funds  and  scheme 
of  division. 

18.  If  objections  are  lodged  to  the  state  of  fiinds  and  scheme  of 
division,  the  Court  shall  dispose  of  the  same,  after  hearing  couns^ 
for  the  objecting  creditors  and  judicial  factor,  and  making  all  neces- 
sary investigation  in  regard  to  the  same.  If  the  obiections  be  sas-  : 
tained  to  any  extent,  the  necessary  alteration  shall  be  made  en  the 
said  state  and  scheme. 

19.  When  the  scheme  of  division  is  adjusted,  it  shall  be  approved 
of  by  the  Court ;  and  the  factor  shall  pay,  deliver,  or  convev  to  the 
parties  therein  set  forth,  the  sums  or  subjects  allocated  to  tLem  re- 
spectively in  the  said  scheme  of  division. 

20.  TiMiere  a  partial  division  of  funds  among  the  creditors  who 
have  claimed  mav  be  made  with  safety  to  the  interests  of  all  con- 
cemed,  the  judicial  factor  may,  with  the  approval  of  the  Accountant^ 
prepare  a  state  of  the  funds  and  first  scheme  of  division,  and  that  at 
as  early  a  period  after  the  time  notified  for  lodging  the  claims  of 
creditors  upon  the  estate,  as  he  may  be  enabled  to  do  it ;  and  the 
same  having  been  submitted  to  the  Accountant,  and  reported  on  1^ 
him  to  the  Court,  and  notice  having  been  given,  in  terms  of  section 
1  &,  to  each  creditor,  of  such  state  of  funds  and  first  scheme  of  div^ 
sion  having  been  lodged,  the  Court  may,  six  months  having  elapoei' 
from  the  day  of  the  death  of  the  deceased,  on  considering  the  santti 
approve  of  that  scheme  of  division,  and  the  factor  shall  pay,  deliver, 
or  convey,  in  terms  thereof;  provided  always^  that  dividends  corr^ 
spending  to  the  amount  of  the  claims  of  creditors,  whose  debts  have 
not,  at  that  period,  been  admitted  by  the  judicial  factor,  or  whose 
debts  are  ftiture  or  contingent,  and  also  the  ftiU  amount  of  saeii 
debts  as  are  claimed  as  prererable,  but  the  preference  is  not  admitted 
by  the  factor,  shall  be  retained  and  set  apart  to  meet  such  claims,  if  ulti- 
mately sustained,  or  when  the  same  shall  become  payable  or  prestahk 

21.  The  judicial  factor  shall  lodge  all  the  money  coming  intob 
hands  in  some  one  of  the  banks  in  Scotland  established  by  Act  d 
Parliament  or  Boyal  Charter,  in  a  separate  account,  or  on  deposit 
such  account  or  deposit  being  in  his  own  name,  as  judidal  factor  oo 
the  estate ;  and  the  factor  shall  not  keep  in  his  hands  more  than  L.iO 
of  money  belonging  to  the  estate  for  more  than  ten  days ;  and  it  shall 
be  the  duty  of  the  Accountant  to  report  to  the  Court  any  fiiilure  d 
the  factor  in  this  respect. 

22.  The  factor  shall  be  entitled,  out  of  the  first  of  the  fiinds 
realized  by  him,  and  without  waiting  for  the  expiry  of  six  months 
from  the  death  of  the  deceased,  to  pay  the  deathbed  and  ftmeral  ex- 
penses of  the  deceased,  rent,  taxes,  and  such  servants'  wages  as  an- 
privileged  debts,  and  interest  becoming  due,  or  past  due,  to  creditor> 
^^aving  preference  over  the  estate. 
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23.  When  the  inventory  of  the  estates  of  the  deceased  shall  be 
lodged  by  the  &ctor  with  the  Acconntant,  a  term  shall  be  fixed  by 
the  Accountant  for  the  factor  lodging  his  first  account  of  charge  and 
discharge  of  his  intromissionswith  the  estate, together  with  an  account 
current,  showing  the  state  of  the  money  in  his  hands  from  day  to  day, 
ID  order  to  the  same  being  examined  and  audited  by  the  Accountant ; 
and  80  long  as  the  factor's  management  of  the  estates  continues,  he 
shall,  once  a  year  or  oftener,  as  the  Accountant  may  direct  (the 
dates  to  be  fixed  by  the  Accountant),  render  to  him  similar  accounts 
of  charge  and  discharge  of  his  intromissions  with  the  estate  and  ac- 
counts current,  and  which  accounts  shall  be  accompanied  with  all 
proper  vonchers,  and  be  audited  by  the  Accountant. 

24.  The  Accountant,  on  auditing  the  accounts,  shall  fix  the 
amount  of  the  factor's  commission  for  the  period  embraced  by  the 
audit;  and  if  he  has  made  any  corrections  on  the  account,  he  shall, 
if  required  by  the  factor,  explain  such  corrections,  and  his  reasons 
for  making  them. 

25.  The  factor,  when  he  shall  find  it  to  be  necessary  to  have  the 
services  of  a  law-agent  in  matters  properly  belonging  to  that  pro- 
fession, shall  be  entitled  to  employ  one  not  connected  with  him  as  a 
partner,  whose  accounts  shall,  by  an  order  of  the  Accountant,  be 
submitted  to  the  Auditor  of  Court  for  taxation,  reserving  to  the 
Accountant  to  disallow,  upon  grounds  to  be  specified  by  him,  the 
whole  or  any  part  of  accounts  incurred  to  a  law-agent,  but  such  dis- 
allowance to  be  subject  to  the  review  of  the  Court,  on  objections 
thereto  by  the  factor ;  and  a  note  of  such  objections  shall  be  lodged 
and  boxed  within  ten  days  of  the  Accountant's  deliverance  being 
intimated  to  the  factor,  or  his  known  agent. 

26.  Any  outlays  incurred  by  the  Accountant,  in  regard  to  special 
Imports  made  by  him  to  the  Court,  shall,  by  order  or  decree  of  the 
Court,  form  a  charge  against  the  estate,  and  shall  be  satisfied  and 
Nd  by  the  factor,  the  account  for  such  outlays  being  first  audited 
hy  the  Auditor  of  Court,  unless  the  Court  shall  see  cause  to  subject 
the  factor  personally  in  the  whole  or  any  part  of  such  outlay  of  the 
Accountant,  in  which  case  the  factor  shall  be  bound  to  relieve  the 
estate  of  such  outlay. 

27.  If  the  factor  shall  misconduct  himself,  or  fail  in  the  discharge 
of  his  duty,  he  shall  be  liable  to  the  forfeiture  of  the  whole  or  any 
part  of  his  commission,  and  to  removal  from  his  office,  and  topay- 
Dient  of  expenses,  or  to  one  or  more  of  these  penalties,  as  the  Cfourt 
inay  determine,  besides  being  liable  in  reparation  of  any  loss  or 
damage  sustained  by  the  estate  in  consequence  of  his  misconduct  or 
failure. 

29.  When  the  factor  shall  apply  to  the  Court  for  his  discharge, 
he  shall  present  a  petition  to  the  Court,  with  a  report  by  tne 
Accountant  regarding  his  management  of  the  estate,  and  his  right 
to  be  discharged  of  his  office.  Tnat  petition  shall  be  intimated  to 
the  representatives  of  the  deceased  ;  and  a  notice  thereof  shall  be 
inserted  in  the  Edinburgh  Gazette^  in  the  terms  of  the  Schedule  No, 
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y .y  hereto  annexed ;  and  the  petition  shall  not  be  disposed  of  ontil 
the  lapse  of  fourteen  days  after  such  publication  in  the  Gazette;  and 
after  such  inquiry  as  may  be  necessary,  the  Court  shall  dispose  of 
the  petition ;  and,  if  the  Court  shall  grant  the  discharge,  they  shall 
order  the  bond  of  caution  to  be  delivered  up. 

30*  All  proceedings  which  in  this  Act  are  appointed  to  take 
place  by  or  before  the  Court,  shall,  although  the  same  be  addressd 
to  the  Liords  of  Council  and  Session,  be  brought  before,  dealt  vitb 
and  disposed  of  by,  the  Junior  Lord  Ordinary  officiatiDg  in  the 
Outer  House,  or  by  the  Lord  Ordinary  officiating  on  the  Bills  la 
time  of  vacation,  subject  to  the  review  of  the  Inner  House,  in  con- 
formity with  the  4  th  section  of  the  Statute  20th  and  21st  Victoria, 
cap.  56. 

And  the  Lords  appoint  this  Act  to  be  engrossed  in  the  Books  d 
Sederunt,  and  to  be  printed  and  published  in  the  usual  form. 

DUN.  MCNEILL,  I^.D. 


APPENDIX. 
No.  L 


'  Division. 
Clerk. 


Unto  the  Bight  Honourable  the  Lords  of  Council  and  Sessios, 

The  PETITION  of  [here  state  the  names  and  deeigfw^i 
the  Petitioners,  and  whether  they  apply  in  the  character  f 
creditors  or  of  persons  having  interest  in  the  sueeesdi^^ 
tJie  party  deceased^] 

Humbly  Sheweth, 

That  [naming  and  designina  the  party  deceased],  died  on  the 
day  of  and  left  no  settlement,  appointing  trusts 

or  other  parties  to  manage  his  estate,  or  part  tnereof  {orthoii^ 
trustees,  or  other  parties  appointed  by  him  to  manage  his  estate,  ^^ 
not  accepted  or  acted). 

That  the  petitioner  (or  petitioners)  [here  state,  if  creditors,  ^ 
nature  and  amount  of  Hie  debt  due  to  them  by  the  deceased;  and  If* 
constituted,  vouched,  or  established,  and  referring  to  the  evidence  oji^ 
existence  of  the  debt,  as  produced  with  the  petition;  or,  if  per^ 
having  an  interest  in  the  succession,  the  nature  of  their  inierest  in  ^ 
succession.'] 

That  the  estate  of  the  said  deceased  ' 

so  far  as  known  to  the  petitioner  {or  petitioners),  consists  of  [A^ 
state  the  nature  of  the  estate,  whether  of  heritable  or  moveable,  stock 
in  trade,  interest  in  a  partnership,  professiofial  business,  or  tchai^ 
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eke  it  mav  be, — State  any  other  faete  which  may  appear  to  be  of  imn 
pofianee  m  the  particular  eaeeJ\ 

That  the  following  persons  are,  to  the  best  of  the  petitioner's 
knowledge  and  belief,  the  legal  representatives  of  the  deceased,  or 
have  an  interest  in  his  estate.  [Here  state  the  names  and  designations 
of  those  personsy  their  degree  of  relationship^  or  the  nature  of  their  in- 
terest  in  the  sttccession.^ 

That  the  following  persons  are,  to  the  best  of  the  petitioner's 
knowledge  and  belief  s^l  the  creditors  of  the  deceased  [name  and 
dmgn  them.1 

That  the  JPetitioner  is  (or  petitioners  are)  entitled,  under  Section 
164  of  the  "Bankruptcy  (Scotland)  Act,  1856,"  to  make  the  pre- 
seni  application  for  the  appointment  of  a  judicial  factor  over  the 
estate  of  the  said  deceased,  with  the  powers  therein  conferred* 

May  it  therefore  please  your  Lordships  to  appoint  intimation  of 
this  petition  to  be  made  on  the  walls,  and  in  the  Minute- 
Book,  in  common  form,  and  in  the  Edinburgh  GazetU^  and 
otherwise  in  such  other  form  and  way,  and  to  such  persons, 
as  to  your  Lordships  may  seem  fit ;  and  thereafter,  on  re- 
suming consideration  of  the  same,  to  appoint  such  fit  person 
as  to  your  Lordships  shall  seem  proper  to  be  judicial  factor 
on  the  estate  of  the  said  deceased  ;  and  that, 

with  all  the  powers  of  the  Statute ;  he  always  finding  caution 
before  extract ;  or  to  do  otherwise  in  the  premises,  as  to  your 
Lordships  shall  seem  proper. 

(Signed  by  Counsel.) 

No.n. 

Notice  to  be  Inserted  in  the  Edinburgh  Gazette* 

To  the  Creditors  and  other  persons  interested  in  the  succession  of 
the  deceased  {naming  and  designing  him.) 

A  PBTITZON  has  been  presented  to  the  Court  of  Session, 

Division,  Mr  Clerk,  by 

a  creditor  (or  creditors),  to  the  amount  required  [or  by 

having  an  interest  in  the  succession  of  the  said  deceased 
],  the  said  deceased  having  left  no  settlement 
appointing  trustees^  or  other  parties  having  power  to  manage  his 
^^te  (or  as  the  case  may  be,  tlie  trustees^  under  the  deceasects  settle-' 
^nt,  not  accepting  or  acting),  praying,  under  the  Act  19  and  20 
Vict,  cap.  79)  §  164,  for  the  appointment  of  a  Judicial  Factor  upon 
said  estate ;  and  which  Petition  will  be  again  moved  in  Court,  on 
or  after  the        day  of  y  of  idl  which  notice  is  hereby 

given. 

(Sigaature  of  Petitioner's  Agent,  and  adding  his 
place  of  Bunnesa. )  • 
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No.  III. 

To  the  Creditors  and  other  persons  interested  in  the  saccesdon  of 
the  deceased  (designing  him.) 

A.  B.  {naming  and  designing  him)j  having  been  appointed  by  the 
Court  of  Session  Judicial  Factor  on  the  estate  of  the  said  deceased 

under  the  Act  19  and  20  Vict.,  cap.  79,  §  164, 
requires  all  the  lawful  Creditors  of  the  said 
and  other  persons  interested  in  his  estate,  to  lodge  with  the  Jadidal 
Factor, 

within  four  months  after  the  date  of  this 
notice,  a  statement  of  their  claims  as  creditors  of  the  deceased,  or  as 
otherwise  interested  in  his  estate;  with  such  vouchers  or  other 
written  evidence  as  they  may  have  to  found  upon  in  support  of  their 
claims ;  in  order  to  the  same  being  considered  and  reported  upon  bv 
the  Judicial  Factor. 

(Date) 

(Signature  and  address  of  Judicial  Factor.) 

No.  IV. 

To  the  Creditors  and  other  persons  interested  in  the  successioD  cf 
the  deceased  {designing  Am.) 

A.  B.  Judicial  Factor  upon  the  Estatt 

of  the  said  deceased  hereby  intimat^^ 

that  he  has  prepared  and  lodged  in  Court, 
Division,  Mr  Clerk,  a  State  of  Funds  and  Sch^ne 

of  Division  of  the  said  Estate,  to  be  considered  and  approved  of  i? 
the  Court,  of  which  all  concerned  are  hereby  required  to  take  notice. 

Pate) 

(Signature  and  address  of  Jadicial  Factor.) 

No.  V. 

To  the  Creditors  and  other  persons  interested  in  the  succession  d 
the  deceased  {designing  him.) 

A.  B.  Judicial  Factor  on  the  Estate  of 

the  deceased  has  presented  a  Petition 

to  the  Court  of  Session,  Division,  Mr  Clerk, 

for  his  discharge  of  the  office  of  Judicial  Factor,  of  which  notice  i^ 
hereby  given,  and  that  the  Petition  will  be  again  moved  in  Coort. 
on  or  afler  the  day  of 

(Date) 

(Signature  and  address  of  Judidal  Fsefor) 
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TO 


REGULATE  THE  BUSINESS  OF  THE  OFFICE  OF  CLERK  OF 

THE  BILLS. 

Edinburgh,  FA,  10, 1858. 

'he  Lobds  of  Council  and  Sbssiok,  taking  into  consideration 
mt,  by  an  Act  passed  in  the  20th  and  21st  years  of  Her  present 
^jesty,  c.  18,  intituled  "  An  Act  to  Regulate  Procedure  in  the 
jill-Chamber  in  Scotland,"  the  oflBce  of  one  of  the  Clerks  of  the 
►ills  in  the  Bill-Chamher  has  been  abolished,  and  it  is  provided, 
lat  there  shall  in  fntnre  be  only  one  Clerk  of  the  Bills,  who  shall 
ischarge  all  the  duties  attached  to  the  office ;  and  that,  bj  the  said 
^ct,  the  said  Lords  are  empowered  and  reqnired  to  make  such 
^vision,  by  Act  of  Sederunt,  as  they  may  deem  necessary  or  ex- 
tent, for  the  performance  of  the  business  of  the  Office  of  the 
fcrk  of  the  Bills,  and  are  empowered  also  to  make,  firom  time  to 
^e,  by  Act  of  Sederunt,  such  alterations  and  Airther  provision  for 
»e  same  as  they  may  deem  fit — Do  therefore  Enact  and  Declabe, 
hat  on  and  after  the  15th  February  1858,  the  following  Regula- 
ons  shall  take  effect  :— 

\  The  hours  of  attendance  in  the  Bill-Chamber,  during  the 
tting  of  the  Court,  shall  be  as  follows :  From  10  o'clock  forenoon 
^  ^2  o*c1ock  noon,  and  from  2  to  4  o'clock  afbemoon,  except  on 
^turdays,  when  there  shall  be  no  afternoon  attendance. 

II.  During  Vacation,  the  hours  of  attendance  in  the  Bill-Chamber 
^all  be  from  10  o'clock  forenoon  to  12  o'clock  noon,  and  fit)m  2  to 

0  clock  afternoon,  except  on-  Saturdays,  when  there  shall  be  no 
ftemoon  attendance. 

HI.  At  4  o'clock  afternoon  during  Session,  and  3  o'clock  during 
^iion,  the  Clerk  of  the  Bills  shall  transmit  to  the  Lord  Ordinary's 
^^se  the  papers  to  be  advised ;  and  at  the  same  hours,  the  Clerk 
^  ^he  Bills  snail  attend  the  Lord  Ordinary  with  papers  lodged  in 
«e  afternoon  requiring  despatch. 

ly.  Daring  Session  the  Clerk  of  the  Bills  shall  attend  at  the 
^f^^  Ordinary's  Bar  and  in  court  from  10  o'clock  forenoon  till 
^  o'clock  noon,  and  thereafter  as  long  as  any  Bill-Chamber  case 

h 
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requires  to  be  attended  to  there.  He  shall  laj  the  papers  lodged 
with  him  before  the  Lord  Ordinary,  and  write  the  interlocutors  ther^ 
on,  and  if  certificates  of  the  interlocatora  are  required  immediatek 
he  shall  fximish  them  to  the  Agent.  He  shall  attend  all  hearings 
and  debates,  and  write  the  interlocators  in  all  cases  not  taken  to 
avizandum.  He  shall  receive  the  advised  papers  firom  the  Lon! 
Ordinary's  Clerk,  and,  as  soon  as  possible,  shall  send  them  to  the 
Eegister  Office.  During  Session,  when  the  Lord  Ordinary  is  no: 
in  Court,  and  during  Vacation,  he  shall  transact  the  above  busioei< 
with  the  Lord  Ordmary  during  the  same  hours,  attending  at  iIk 
Register  Office  when  not  required  at  the  Judge's  house. 

V.  All  extracts  of  interlocutors  pronounced  by  the  Lord  Ordinarj 
or  the  Court  under  the  Bankruptcy  (Scotland)  Act  1856,  «8<1 
Bankruptcy  and  Real  Securities  Act  1857,  shall  be  prepared  and 
issued  by  the  Clerk  of  the  Bills  in  the  same  manner  as  extracts  were 
formerly  issued  under  the  Statute  2d  and  3d  Victoria,  cap.  41. 

VI.  The  Clerk  of  the  Bills  shall  discharge  all  the  duties  attached 
to  the  office,  and  which  were  formerly  in  use  to  be  discharged  bythi 
Court  Clerk  and  the  Office  Clerk. 

Vn.  All  former  Acts  of  Sederunt  at  present  subsisting  in  relatiGa 
to  proceedings  in  the  Bill-Chamber,  in  so  ftr  as  not  hereby  altefetif 
shall  continue  in  force. 

*  And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  i 
Sederunt,  and  to  be  printed  and  published  in  common  form. 

DUN.  MCNEIL,  LP.D, 


ANNO  VICESIMO  PRIMO 

VICTOEIJl    REGINiE. 


CAP.  XX. 

An  Act  for  granting  a  Stamp  Duty  on  certain  Drafts  or 
Orders  for  the  Payment  of  money. — I2lst  May  1858.] 

Most  Gracious  Sovereign, 
We,  Year  Majesty's  most  dutiful  and  loyal  Subjects,  the 
Commons  of  the  United  Kingdom  of  Great  Britain  and 
Irelandin  Parliament  assembled,  towards  raising  the  Supply 
granted  to  Your  Majesty,  have  freely  and  voluntarily  re- 
solved to  give  and  grant  unto  Your  Majesty  the  Stamp 
Duty  herein  mentioned;  and  do  therefore  most  humbly 
beseech  Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Adyice  and  Consent  of  tbe  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same,  as  follows : 

I.  From  and  after  the  Twenty-fourth  Day  of  May  One  After  24th 
thousand  eight  hundred  and  fifty-eight,  all  Drafts  or  Orders  JJJtaln^ 
for  the  Payment  of  any  Sum  of  Money  to  the  Bearer  on  Drafts  to 
Demand,  which  being  drawn  upon  any  Banker,  or  any  abie^wiST' 
Person  or  Persons  acting  as  a  Banker,  and  residing  or  a  stamp 
transapting  the  Business  of  a  Banker,  within  Fifteen  Miles  ^"*y^'^^- 
of  the  Place  where  such  Drafts  or  Orders  are  issued,  are 

now  exempt  from  Stamp  Duty,  shall  be  chargeable  with 
the  Stamp  Duty  of  One  Penny  for  every  such  Draft  or 
Order. 

II.  The  Duty  by  this  Act  granted  shall  be  under  theTheDut/ 
Care  and  Management  of  the  Commissioners  of  Inland  [he'cm  of 
Revenue  for  the  Time  being ;  and  all  the  Powers,  Provi-  the  Com. 
•ions,  and  Regulations,  Pains  and  Penalties,  contained  in  "f^an" 
or  imposed  by  any  Act  or  Acts  relating  to  any  Duties  of  Rerenue. 
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^^d  ^      the  same  Kind  or  Description  payable  in  (jreat  Britain 
visions  oir  and  Ireland  respectivelj,  and  in  force  at  the  Time  of  the 
former       passing  of  this  Act,  ^hall  respectively  be  in  fiill  Force  and 
appfy^     Effect  with  respect  to  the  Duty  by  this  Act  granted,  and 
this  Act.    to  the  Paper  and  Instruments  chargeable  therewith,  so  far 
as  the  same  are  or  shall  be  applicable,  and  shall  be  ob- 
served, applied,  enforced,  and  put  in  execution  for  and  in 
the  collecting  and  securing  of  the  said  Duty  hereby  granted, 
and  otherwise  in  relation  thereto,  so  far  as  the  same  shsill 
be  consistent  with  the  express  Provisions  of  this  Act,  as 
fully  and  effectually  to  all  Intents  and  Purposes  as  if  the 
same  had  been  herein  repeated  and  specially  enacted  with 
reference  to  the  said  Duty  by  this  Act  granted.  j 


J 


REGULATIONS 


BVLATfVB  TO 


PRODUCTIONS  AT  TRIALS  OF  EXCHEQUER  CAUSES. 


W'lTH  a  view  to  carry  into  Execution  the  purposes  of  the  Act  19 
md  20  Victoria,  Cap.  56,  it  is  hereby  ordered,  in  terms  of  44th 
Jection  of  the  said  Statute  : — 

I.  That  all  Goods  and  Articles  seized,  connected  with  the  Cause, 
lay  be  produced,  put  in  evidence,  and  made  use  of  at  the  Trial, 
otwitbstanding  they  have  not  been  previously  lodged  with  the  De- 
ute  or  Assistant  Clerk ;  provided  always,  that  reasonable  access  to 
Qch  Groods  and  Articles  shall  be  given  to  the  Parties  in  the  Cause, 
n  application,  for  eight  days  before  the  Trial. 

II.  That  all  Writings,  Plans,  Maps,  Models,  or  other  Productions, 
lay  be  pat  in  evidence,  and  made  use  of  at  the  Trial  without  being 
deviously  lodged  with  the  Depute  or  Assistant  Clerk ;  provided 
'^ays,  that  a  written  Notice,  containing  a  List  thereof,  and  speci* 
'ing  where,  and  in  whose  custody,  to  the  best  of  the  knowledge  and 
-lief  of  the  Party  giving  the  Notice,  such  intended  Productions  are, 
mil  be  given  to  the  opposite  Party,  or  his  Agent  in  the  Cause, 
ght  days  before  the  Trial ;  and  that,  on  application,  access  shall  be 
lyen  to  such  Party  or  Agent  to  the  Productions  contained  in  such 
^^tj  in  so  far  as  in  the  custody  or  power  of  the  Party  giving  the 
'notice ;  and  provided  that  Productions,  of  which  such  Notice  has 
ot  been  previously  given,  may  of  consent  be  put  in  evidence  at  the 
r^al,  or  may  on  special  grounds  be  directed  to  be  put  in  evidence 
t  the  Trial  by  the  presiding  Judge. 

ni.  That  it  shall  be  competent  for  any  Party  citing  Witnesses 
P  Havers  to  a  Trial,  to  cause  to  be  annexed  to  the  Citation  of  such 
witnesses  or  Havers,  a  List  or  Specification  of  Writings,  Maps, 
ians.  Models,  or  other  Productions,  which  such  Witnesses  or 
favers  are  called  upon  to  produce  at  the  Trial;  and  such  Wit- 
^sses  and  Havers,  when  so  cited,  shall  be  bound  to  bring  with 
^em  to  the  Trial  the  Writings  and  others  mentioned  in  such  List 
f  Specification. 

(Signed)        Dun.  M'Neill. 

j.  moncreiff. 
Ja8.  Craufurd. 
Edinburgh,  February  26,  1858. 
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ACT  OF  SEDERUNT 


TO  BBOULATB 


BORROWING  AND  RETURNING  OF  PROCESSES  AND  RELATIVE 
MATTERS,  AND  THE  ATTENDANCE  OF  THE  CLERKS  AT  THE 
REGISTER  HOUSE. 


Edutbuboh,  7tk  July  185S. 

The  Lords  of  Council  and  Session,  considering  the  expedieocr 
of  better  regulating  the  borrowing  and  returning  or  Processes,  and 
relative  matters,  and  the  attendance  of  the  Clerks  at  the  Begister 
House,  do  hereby  enact  and  declare  as  follows : — 

1.  In  addition  to  the  Inventory  at  present  in  use,  and  separ&te 
Inventories  of  Productions,  a  full  Inventory,  with  correspondiBj 
numbers,  but  in  a  consecutive  form,  to  be  called  Duplicate  Inven- 
tory, shall  be  provided  and  kept,  in  which  shall  be  entered  each  step 
of  Process,  hicluding  each  Production.  The  principal  Inventoij, 
and  all  separate  Inventories,  shall,  at  all  times,  remain  with  tk 
Clerk  to  tne  Process,  and  be  accessible  in  his  hands  only;  andl 
shall  be  the  duty  of  the  Agent,  who  is  at  present  bound  to  lodge  i 
Process  Inventory,  to  provide  and  lodge  at  the  same  time  the  abon 
duplicate  Inventory,  which  duplicate  shall  at  all  times  accompsBj 
the  Process,  when  borrowed  and  returned,  and  when  sent  to  ayizas- 
dum  ;  and  it  shall  be  the  duty  of  the  Agent  returning  the  ProoaSj 
to  keep  such  duplicate  Inventory  complete,  by  adding  thereto,  os 
each  occasion,  the  additional  pleadings  and  productions  lodged  for 
his  client, — the  Agent  being,  in  all  cases,  entitled,  in  respect  of  sodt 
duplicate  Inventory,  to  the  same  copying  fees,  according  to  tt? 
length,  which  he  would  otherwise  be  entitled  to,  under  exutingi^ 

fulations,  in  respect  of  cof/ying  a  Process  Inventory  or  Inventorvc^ 
Productions. 

2.  The  Clerks  shall  (except  as  after  mentioned)  recdve  btck 
no  Process,  or  part  of  a  Process,  without  at  once  either  compaiiflg 
it  with  the  principal  Inventory  and  Keceipt  in  presence  of  the  Agent 
or  his  Clerk,  and  scoring  the  Receipt ;  or,  in  the  case  of  a  partial 
return,  marking  on  the  principal  Inventory  the  numbers  so  returned; 
or  otherwise,  if  the  whole  numbers  borrowed  be  not  then  returned, 
or  if  the  Process  be  bulky  so  that  it  cannot,  at  the  time,  be  conveni- 
ently examined,  the  Clerks  shall  not  receive  back  such  Process,  or 
part  of  a  Process,  without  a  separate  slip  or  note  accompanying  the 
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same,  dated  and  signed  or  initialed  by  the  Agent  or  his  Clerk, 
specifying  the  nomters  so  returned ;  and  it  shall  be  the  datj  of  the 
Clerk,  in  all  cases  where  he  receives  back  a  Process,  or  part  of  a 
Process,  withoat  at  once  scoring  the  Beceipt,  or  making  a  marking 
on  the  Inventory  as  aforesaid,  as  the  case  may  be,  to  examine  the 
same  before  the  close  of  the  following  day  at  latest,  and  to  give 
notice  to  the  Agent  of  any  inaccuracy,  if  there  be  such,  in  the  slip 
or  note  aforesaid,  and  if  no  notice  to  the  Agent  be  delivered  or  put 
into  the  Post-OflBce,  in  the  course  of  such  following  day,  stating 
that  such  slip  or  note  is  inaccurate,  the  accuracy  thereof  shall  be 
PTesamed,  and  the  Agent  shall  be  equally  exonered  as  if  the  Receipt 
m  been  scored,  or  a  marking  made  as  aforesaid. 

3.  It  shall  be  the  duty  of  the  A^nt  returning  the  whole  or  any 
part  of  a  Process,  to  see  that,  in  all  cases,  the  numbera  so  returned 
are  previously  arranged  in  their  regular  order  according  to  the  In- 
ventory, and  the  Clerk  may  refuse  to  receive  any  Process,  or  part 
of  a  Process,  the  iftimbers  of  which  are  not  so  arranged.  The  busi- 
ness of  each  Agent  or  his  Clerk  shall,  in  all  cases,  be  attended  to  in 
the  order  in  which  they  enter  the  OfBce. 

4.  The  foregoing  Rules  and  Regulations  shall  be  equally  applicable 
to  Bill-Chamber  cases  and  procedure,  and  to  the  Clerk  or  Clerks  to 
the  Bills,  as  to  other  cases  and  procedure,  and  to  the  other  Clerks. 

5.  The  Inner  House  and  Outer  House  Assistant-Clerks  shall 
•ttend  at  the  Register  House,  and  keep  their  Offices  open  for  per- 
formance of  their  official  duties  during  the  following  hours  :  viz. — 
In  Session  time  every  lawful  day  from  2  to  half-past  3  o'clock  P.M., 
and  from  B  to  8  o'clock  p.m.,  with  the  exception  of  Mondays,  when 
the  hours  shall  be  from  11  o'clock  a.m.  to  2  o'clock  p.m.,  and  from 
6  to  8  o'clock  P.M.,  and  with  the  farther  exception  of  Saturdays, 
when  no  attendance  at  the  Register  House  shall  be  necessarv.  In 
time  of  Vacation  or  Recess,  the  hours  of  such  attendance  shall  be 
from  11  o'clock  A.M.  to  1  o'clock  p.m.  on  Tuesdays,  Wednesdays, 
and  Thursdays. 

6*  This  Act  of  Sederunt  shall  come  into  operation  from  and  after 
the  20th  day  of  July  current. 

7.  All  existing  Rules  and  Regulations  are  hereby  repealed,  in  so 
&r  as  necessary  to  give  effect  to  uiis  Act  of  Sederunt,  but  no  farther. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  the  usual  manner. 

Dun.  M'Neill,  LP.D. 


ACT  OF  SEDEEUNT 


MAKUrO 


CERTAIN  ADDITIONS  TO,  AND  ALTERATIONS  UPON,  THE  TABLE 
OP  FEES  FOR  PRACTITIONERS  BEFORE  THE  COURT  OF  SES- 
SION. 

Edimbuxoh,  7th  Jmfy,  1858. 

The  Lords  of  Council  and  Session  considering  that  the  Table 
of  Fees  for  Practitioners  before  the  Court  of  Session,  which,  with 
certain  additions  and  alterations,  was  enacted  aiKl  made  perpetnal 
by  the  Act  of  Sederunt  17th  July  1841,  has,  in  some  respects,  be- 
come unsuitable  or  inapplicable  m  consequence  of  changes  since 
introduced  into  the  forms  and  mode  of  judicial  procedure,  Do 
Hereby  Enact  and  Declare,  that  the  said  Table  of  Fees,  as  pre- 
sently in  force,  shall  henceforth  be  acted  on,  with,  and  subject  t^^, 
the  following  alterations  and  additions. 

There  shall  be  exigible,  under  the  head  of  ^^  Bill-Chamber  Pro- 
ceedings :" — 

For  ordering  and  procuring  copies  and  certified  comes  of  Interio' 
cutors  and  Extracts,  the  same  charge  as  in  the  Outer  House. 

Under  the  head  of  "  Outer  House  Procedure,"  in  place  of  Article 
2d9  the  following  shall  be  substituted : — 

For  instructing  Counsel  (where  no  fee  is  paid)  and  attendsDce  at 
the  calling  in  the  Motion  Roll,  6s.  8d.  But  there  shall  be  do 
charge  for  attendance  unless  the  cause  be  called;  nor  where 
the  calling  proves  abortive,  unless  this  shall  occur  without  faul^ 
or  neglect  of  the  Agent.  , 

When  the  case  is  in  the  Debate  Roll,  then  at  the  conclusion  of  evesf  I 
debate,  L.2,  2s.  But  no  other  charge  shall  be  made  for  attest  | 
ance  in  respect  of  the  case  being  in  the  Debate  Roll, — howet^  , 
long  the  deoate  mav  have  continued,  or  however  often  the  case 
may  have  been  called  for  such  debate, — ^unless  the  attendan<^ 
shall  have  been  unusually  and  unavoidably  prolonged,  and  the 
Lord  Ordinary  shall  certify,  by  marking  on  the  Interlocotof 
sheet  that  an  extra  sum,  the  amount  of  which  he  shall  8tflte| 
should  be  allowed ;  and  in  such  case,  the  extra  sum  so  certified 
shall  also  be  chargeable. 

Note. — ^The  above  chai^  for  the  debate  is  intended  also  to 
cover  watching  when  the  case  is  in  the  Debate  Roll  witii- 
out  being  called. 
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Under  the  ^i^eneral  head  of  **  Outer  House  and  Inner  House,'*  the 
following  shall  be  added : — 

1.  For  Examining  Papers  lodged  by  opposite  party,  and  ascertain- 

ing new  matter,  and  to  what  extent  additional  information 
may  be  required,  where  no  memorial  is  prepared  in  conse- 
qnence,  the  same  fee  as  allowed  for  revising  papers  drawn 
by  Counsel,  according  to  the  length. 

2.  Pemsbg  and  Considering  Reports  obtained  under  remit,  or 

Productions  made  or  recovered  under  a  diligence,  whether 
copies  be  afterwards  made  or  not,  where  no  memorial  is 
prepared  in  consequence,  to  be  charged  according  to  time 
occupied. 

3.  Attendance  on  Reporter  with  Proceedings,  etc.,  and  getting 

him  to  accept  remit,  6s.  8d. 
4*  Attendance  on  Reporter,  getting  up  his  Report,  and  Settling 
his  Fee,  6s.  8d. 

5.  Attendance  on  Commissioner  under  Commission  and  Diligence, 

and  getting  up  his  Report  with  Prodactions,  etc.^  and  Paying 
his  Fee,  6s.  8d. 

6.  Writing    Commissions   or  Diligences    against    Witnesses    or 

Havers,  and  other  similar  writings,  and  duplicates  thereof, 
when  necessary, — first  sheet,  6s. ;  every  other,  4s. 

7.  Preparing  for  Hearing  or  Advising  in  Inner  House,  and  for 

Debates  in  Debate  Roll  in  Outer  House,  where  no  memorial 
is  prepared  at  the  stage  of  the  cause,  13s.  4d. 

8.  For  exaoiining  Reclaiming  Note  and  Appendix  of  opposite 

party,  to  ascertain  correctness  thereof,  6s.  8d. 

9.  For  each  day  in  which  a  case  stands  in  the  Inner  House  Rolls, 

though  not  called,  6s.  8d. 

10.  Drawing  Note  to  Extractor  for  Extract,  Lodging  same.  Trans- 

mitting Process,  and  Procuring  Extract,  6s.  8d. 

11.  Inquiries,  if  paper  of  opposite  party  lodged,  3s.  4d.    But  this 

to  be  charged  only  once  as  to  each  paper. 

12.  Attending  Consultation  with  Counsel  at  Chambers,  at  any  im- 

portant stage  of  a  cause,  where  no  memorial  is  charged, 
6s.  8d.  per  hour,  over  and  above  the  charges  for  attendance 
with  papers  and  fee,  and  fixing  the  consultation. 

The  enactments  in  the  table,  under  the  head  of  ^^  Proceedings  in 
fury  Causes,''  are  hereby  repealed,  and  in  place  thereof,  it  is  enacted 
Lnd  declared  that  the  same  charges  shall  be  allowed  in  Jury  Causes 
is  in  other  causes  in  the  Court  of  Session,  with  the  following  addi- 
ions  and  variations : — 

1.)  In  respect  a  Jury  Trial  is  generally  attended  with  an  extra  de- 
gree of  trouble,  there  shall  continue  to  be  allowed  (as  at  pre- 
sent) for  the  day  of  Trial,  if  the  Trial  shall  not  exceed  four 
hours,  L.2,  2s.;  exceeding  four  hours,  and  not  exceeding 
six,  L.3,  3s.,  and  for  each  additional  hour  above  six,  6s.  8d. 
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(2.)  For  perusing  Record,  Productions,  and  Precognitions,  etc^ 
betore  Trial,  and  preparing  for  same,  from  ISs.  4d.  toL.3, 3s., 
according  to  the  time  occupied  and  importance  of  the  case. 

(3.)  A  Copy  of  the  Precognitions  for  the  use  of  the  Agent  at  the 
Trial,  to  be  allowed^ 

(4.)  In  addition  to  the  same  charge  as  in  ordinary  Court  of  Session 
cases,  for  Notices  of  Motions,  there  shall  be  allowed,  after 
Issues  are  adjusted,  for  each  Notice  of  Motion  lodged  in  Pro- 
cess, and  Boxed  to  the  presiding  Judge,  3s.  4d. 


PROCEEDINGS  in  SEQUESTRATIONS  under  the 

BANKRUPT  ACT. 

1.  For  receiving  instructions  and  explanations  to  apply  for  Se- 

questration, 6s.  8d. 

2.  Attendance  obtaining  deliverance  on  the  application,  6s,  8d. 

3.  Transmitting  to  Sheriff-Clerk,  3s.  4d. 

4.  Drawing  Abbreviate  of  Sequestration,  and  getting  same  entered 

in  Register  of  Inhibitions,  6s.  8d. 

5.  Inserting  Advertisement  in  each  Gazette — whether  the  Edin- 

burgh or  London  Gazette — besides  the  usual  fees  of  drawing 
the  Advertisement,  according  to  the  length,  3s.  4d. 

6.  Obtaining  deliverance  declaring  Election  of  Trustees  and  Com- 

missioners, 6s.  8d. 

7.  Taking  out  Bond  of  Caution,  getting  it  signed  bj  Trustee  ssi 

Commissioners,  and  lodging,  6s.  8a. 

8.  Taking  out  Act  and  Warrant,  and  transmitting  same  to  A^ 

countant  in  Bankruptcy,  6s.  8d. 

9.  Drawing  Abbreviate  of  Trustees'  Confirmation,  and  copying  and 

recording  the  same,  6s.  8d. 
10.  Framing  Note  when  first  Dividend  payable,  and  List  of  Com- 
missioners, and  lodging  same,  6s.  8d. 

The  other  charges  in  Sequestrations  to  be  the  same  with  charge 
for  similar  or  analogous  business  in  the  Bill  Chamber. 

And  the  Lords  enact  and  declare  that  this  Act  of  Sederunt  siiill 
come  into  operation  from  and  after  the  20th  day  of  July  carrent; 
and  they  appoint  the  same  to  be  recorded  in  the  Books  of  Sederootf 
and  printed  and  published  in  the  usual  manner  for  the  informatioo 
of  all  concerned. 

Dun.  McNeill,  IPJ>. 


ANNO  VICESIMO  PRIMO  ET  VICESIMO  SECUNDO 

VICTOBIJl  REaiNJl. 


CAP.  XXVI. 

An  Act  to  abolish  the  Property  Qualificationa  of  Members 
of  ParliamenU — [28th  June  1858.] 

Whereas  by  the  several  Acts  and  Parts  of  Acts  here- 
in-after mentioned  Provisions  have  been  made  for  requiring, 
on  the  Part  of  Members  of  the  House  of  Commons  elected 
for  England  and  Ireland  respectively,  certain  Qualifications 
in  respect  of  Property :  And  whereas  it  is  expedient  that 
tbe  said  Provisions  should  be  repealed :  Be  it  tnerefore  en- 
acted by  the  Queen's  most  Excellent  Majesty,  by  and  with 
tbe  Advice  and  Consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled, 
iuid  by  the  Authority  of  the  same,  as  follows : 

I.  The  several  Acts  and  Parts  of  Acts  herein-after  men- so  much  of 
tioned,  (that  is  to  say,)  an  Act  of  the  Ninth  Year  of  the  ^  ^^^ 
Reign  of  Queen  Anne^  intituled  An  Act  for  securing  tA^sso.  2. 
Freedom  of  Parliamenty  by  farther  qualifying  the  Members  ^Jk^p'^Q 
^itin  the  House  of  Commons^  an  Act  of  the  Thirty-third  c.  37.', 
Year  of  the  Reign  of  King  George  the  Second,  intituled  An^^^-  vict. 
Ad  to  enforce  and  render  more  effectual  the  Laws  relating  to 39  ^'40  q. 
the  Qualification  of  Members  to  sit  in  the  House  of  CommonSy^-  c  67., 
an  Act  of  the  Fifty-ninth  Year  of  the  Reign  of  King  George^f{^f;^^^ 
tbe  Third,  intituled  An  Act  for  further  regulating  the  Qwa/i-4i  G.  3.  c- 
fication  of  Members  to  serve  in  the   United  Parliament  o/i^aistothe 
Great  Britain  and  Ireland,  and  an  Act  of  the  Session  of  Quaiiflca- 
Parliament  holden  in  the  First  and  Second  Years  of  the^°JJJ^„ 
Keijm  of  Her  present  Majesty,  intituled  An  Act  to  amend e\ected  to 
tfie  Laws  relating  to  the  Qualification  of  Metnbers  to  ^^^^pJJlament 
in  Parliamenty  and  so  much  of  an  Act  of  Parliament  of  repealed. 
Englandy  and  of  an  Act  of  Parliament  of  Ireland^  respec- 
tively passed  in  the  Fortieth  Year  of  King  George  the  Third, 
and  respectively  intituled  An  Act  for  the  Union  of  Great 
Britain  and  Ireland,  as  provides  that  the  Qualifications  in 
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respect  of  Property  of  the  Members  elected  on  the  Part  of 
Ireland  to  sit  in  the  House  of  Commons  of  the  United 
Kingdom  shall  be  respectiyely  the  same  as  were  then  pro- 
videa  by  Law  in  the  Cases  of  Elections  for  Counties  and 
Cities  and  Boroughs  respectively  in  that  Part  of  Gnd 
Britain  called  England^  unless  any  other  Provisions  should 
thereafter  be  made  in  that  respect  by  Act  of  Parliament  of 
the  United  Kingdom,  and  so  much  of  an  Act  of  the  Fortj. 
first  Year  of  the  Reign  of  King  George  the  Third,  intitulel 
An  Act  for  regulating^  until  the  First  Day  of  May  (h 
thousand  eight  hundred  and  twOy  the  Trial  of  controtertd 
Elections  or  Returns  of  Members  to  serve  in  the  United  Parlia- 
ment of  Great  Britain  andf  Ireland/c>r  that  Part  of  the  Unitei 
Kingdom  called  Ireland,  and  for  regulating  the  QuaUjicatio^ 
of  Members  to  serve  in  the  said  United  Parliament^  as  relate: 
to  the  Qualifications  of  Members  elected  to  serve  in  Farlia- 
Repeal  of  ment,  shall  be  repealed :  Provided  always,  that  the  Bepea! 
^^tto*^*  of  the  said  recited  Acts  and  Parts  of  Acts  respectivelv  siiali 
Yive  anv  not  be  construed  to  revive  or  re-enact  any  Act  or  fart  of 
heretofore  Act  heretofore  repealed  by  any  of  the  said  Acts  or  Parts  c 

repealed,      a    x  a-     i  J        J 

Acts  respectively. 


Cap.  XLVII. 

An  Act  to  Amend  the  Law  of  False  Pretences, — [23d  Jfi-y 

1858.] 

Whereas  it  is  expedient  to  amend  the  Law  relating  to 

False  Pretences :  Be  it  enacted  by  the  Queen*8  most  jEj^- 

cellent  Majesty,  by  and  with  the  Advice  and  Consent  of  the 

Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 

Parliament  assembled,  and  by  the  Authority  of  the  same,  t^ 

follows : 

Any  Per-       I.  If  any  Person  shall  by  any  False  Pretence  obtain  t'K 

'n°  si***L°"  Signature  of  any  other  Person  to  any  Bill  of  Excbanij?- 

tare  to  Bill  Promissory  Note,  or  any  valuable  Security,  with  Intent  w 

'^h  n*"  &   cheat  or  defraud,  every  such  Offender  shall  be  guilty  of  a 

by  False  'Misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at 

d  "^**^~  the  Discretion  of  the  Court,  to  be  sentenced  to  Penal  &r- 

gSn^  of    vitude  for  the  Term  of  Four  Years,  of  to  suffer  such  oikti 

Mi8&.      Punishment  by  Fine  or  Imprisonment,  or  by  both,  as  th*; 

raeanor.      Qq^j^  gj^g^jj  award. 


OATHS.  21 


Cap.  XLVIU. 

An  Act  to  svbstitute  One  Oath  for  the  Oaths  of  Allegiance^ 
Supremacy,  and  Abjuration ;  and  for  the  Belief  of  Her 
Mamt^a  Subjects  profeeeing  the  Jewish  Religion. — [23d 
July  1858.] 

Whersab  it  is  expedient  that  One  Oath  should  be  substi- 
tpted  for  the  Oaths  of  Allegiance,  Supremacy,  and  Abjura- 
tion now  required  by  Law :  Be  it  therefore  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows  : 

I.  Instead  of  the  Oaths  of  Allegiance,  Supremacy,  and  Oath  to  be 
Abjuration,  where  the  same  are  now  by  Law  required  to  bejjj^^^^"' 
taken,  and  taken  and  subscribed  respectively,  the  following  Oaths  of 
Oath  shall  be  taken  and  subscribed  :  si**rei°^' 

'  I  A,B,  do  swear.  That  I  will  be  faithful  and  bear  trueacy,  and 

*  Allegiance  to  Her  Majesty  Queen  Victoria,  and  will  defend  Abjara- 

*  Her  to  the  utmost  of  my  Grower  against  all  Conspiracies  and 
'  Attempts  whatever  which  shall  be  made  against  Her  Per- 

*  son,  Crown,  or  Dignity,  and  I  will  do  mv  utmost  Endeavour 
^  to  disclose  and  make  known  to  Her  Majesty,  Her  Heirs 
'  and  Successors,  all  Treasons  and  traitorous  Conspiracies 
^  which  may  be  formed  a^inst  Her  or  them  ;  and  I  do  faith- 
'  fully  promise  to  maintain,  support,  and  defend,  to  the  ut- 

*  roost  of  my  Power,  the  Succession  of  the  Crown,  which 
^  Succession,  by  an  Act,  intituled  "  An  Act  for  the  further 
^  '^  Limitation  of  the  Crown,  and  better  securing  the  Bights 
'  ^^  and  Liberties  of  the  Subject,"  is  and  stands  limited  to 
^  the  Princess  Sophia  Electress  of  Hanover,  and  the  Heirs 
^  of  Her  Body  being  Protestants,  hereby  utterly  renouncing 
^  and  abjuring  any  Obedience  or  Alle^ance  unto  any  other 

*  Person  claiming  or  pretending  a  Bight  to  the  Crown  of 
'  this  Bealm ;  and  I  do  declare,  that  no  Foreign  Prince, 
^  Person,  Prelate,  State,  or  Potentate  hath  or  ought  to  have 
^  any  Jurisdiction,  Power,  Superiority,  Pre-eminence,  or 
'  Authority,  ecclesiastical  or  spiritual,  within  this  Bealm : 

'  And  I  make  this  Declaration  upon  the  true  Faith  of  a 
'  Christian.  So  help  me  GOD.' 

n.  Where  in  the  Oath  hereby  appointea  the  Name  of  The  Name 
Her  present  Majesty  is  expressed  or  referred  to,  the  NaraeJ^*^®®°^®* 
^1  the  Sovereign  of  this  Kingdom  for  the  Time  being,  by  the  Time 
n'rtoe  of  the  Act  "for  the  further  Limitation  of  the  Crown,  ^»"«^o^ 
^  and  better  securing  the  Bights  and  Liberties  of  the  Sub-oath!° 
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^^  iecV  shall  be  substituted  from  Time  to  Time}  with  proper 
Words  of  Reference  thereto. 
Oath  ap.        III.  The  Oath  hereby  appointed  shall  be  taken  and  sab* 
Sifa  Act^U)^^^''^^  in  the  same  Cases,  and  by  and  before  the  samePer- 
be  taken  in  sons,  and  at  the  same  Times  and  Places,  as  the  Oaths  of 
ellwand  Allegiance,  Supremacy,  and  Abjuration  are  respectively  now 
in  like  man- directed  to  be  taken,  and  taken  and  subscribed ;  and  the 
present***  taking  and  subscribing  of  the  Oath  hereby  appointed  shall 
Oattis.       have  the  like  Effect  as  the  taking,  and  taking  and  sabscribln^ 
respectively  of  the  Oaths  of  Allegiance,  Supremacy,  aoil 
Abjuration  would  have  had  if  this  Act  had  not  been  passed; 
ana  the  Refusal,  Neglect,  or  Omission  to  take  and  subscribe 
the  Oath  hereby  appointed  shall  be  attended  with  the  like 
Disabilities,  Incapacities,  Penalties,  Liabilities,  and  Conse- 
quences as  now  by  Law  provided  in  the  Case  of  Refiisal 
Neglect,  or  Omission  to  take,  or  take  and  subscribe  respect- 
ively the  Oaths  of  Allegiance,  Supremacy,  and  Abjnration; 
and  all  Provisions  now  in  force  shall  be  construed  and  tab 
effect  accordingly :  Provided  always,  that  no  Person,  having 
before  the  Commencement  of  this  Act  taken  the  Oaths  ^' 
Allegiance,  Supremacy,  and  Abjuration,  shall  be  reqnii^' 
to  take  and  subscribe  the  Oath  hereby  appointed,  unless  aci 
until  he  would  be  by  Law  required  to  take  the  said  Oitb 
of  Allegiance,  Supremacy,  and  Abjuration  in  case  this  Ad 
had  not  been  passed. 
Form  of        IV.  Provided  always.  That  every  Peracwi  of  the  Pennass 
tion'for"    ^f  ^^^  People  called  Quakers,  and  every  other  Person  is« 
Quakers,    by  Law  permitted  to  make  his  solemn  Affirmation  or  Dec!^ 
'  ration  instead  of  taking  an  Oath,  shall,  instead  of  taking  tci 

subscribing  the  Oath  nereby  appointed,  make  and  snbscnl)^ 
a  solemn  Affirmation  in  the  Form  of  the  Oath  hereby  sp 
pointed,  substituting  the  Words  "  solemnly,  sincerelV)  af 
truly  declare  and  affirm"  for  the  Word  "swear,"  andomii- 
ting  the  Words  "  And  I  make  this  Declaration  upon  thetra^ 
Faith  of  a  Christian.     So  help  me  God ;"  and  the  makio? 
and  subscribing  of  such  Affirmation  by  a  Person  herein^*" 
fore  authorised  to  make  and  subscribe  the  same,  with  sow 
Omission  as  aforesaid,  shall  have  the  same  Force  and  £ff^ 
,     as  the  taking  and  subscribing  by  other  Persons  of  the  Oi^ 
hereby  appomted. 
Peraona         V.  Ana  whereas  by  a  certain  Act  passed  in  the  Nintk 
the  jfwui  Year  of  the  Reign  of  King  George  the  Fourth,  intituled  J* 
Religion  to  Act  for  repealing  so  mtich  of  the  several  Acts  as  ifnposes  m 
darationin^^^^^^^y  of  receiving  the  Sacrament  of  the  Lor€Ps  Supper  o^ 
certain      a  Qualification  for  certain  Offices  and  EmpUnmentSj  a  ceitajQ 
c^ea.       Declaration  is  prescribed  to  oe  taken  in  the  Cases  in  the  saia 
8&9vic/^?^  mentionea:   And  whereas  by  an  Act  passed  in  tht 
52.    ^  *  Ninth  Year  of  the  Reign  of  Her  present  Majesty,  intltn!e<i 
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An  Act  for  the  Relief  of  Persons  of  the  Jewish  Religion 
elected  to  Municipal  Offices^  a  certain  other  Declaration  was 
permitted  to  be  taken  in  certain  Cases  by  Persons  professing 
the  Jewish  Religion^  instead  of  the  Declaration  required  to 
be  made  and  sabscribed  by  the  said  Act  of  King  George  the 
Fourth :  And  whereas  it  is  right  to  extend  the  Benefit  of  the 
last-recited  Act  to  all  other  Cases  in  which  the  Declaration 
set  forth  in  the  said  Act  of  the  Ninth  Year  of  the  Reign  of 
King  George  the  Fourth  is  by  Law  required  to  be  taken  : 
Be  it  enacted^  That  in  all  Cases  which  are  not  within  the 
Provisions  of  the  said  Act  of  the  Ninth  Year  of  the  Reign 
of  Her  Majesty,  in  which  any  other  of  Her  Majesty's  Sub- 
jects are  required  by  Law  to  make  and  subscribe  the  Decla- 
ration set  forth  in  the  said  Act  of  the  Ninth  Year  of  the 
Reign  of  £jng  George  the  Fourth,  Her  Majesty's  Subjects 
professing  the  Jewish  Religion  shall  be  required  instead 
thereof  to  make  and  subscribe  the  Declaration  set  forth  in 
the  said  Act  of  the  Ninth  Year  of  the  Reign  of  Her  present 
Majesty,  which  Declaration  shall,  with  respect  to  such  Per- 
son professing  the  Jewish  Religion,  be  of  the  same  Force  and 
£ffect  as  if  he  made  and  subscribed  the  said  Declaration  by 
the  said  Act  of  the  Ninth  Year  of  the  Reign  of  King  George 
the  Fourth,  and  shall  be  made  and  subscribed  at  the  same 
Times  and  Places  respectively,  and  preserved  of  Record  in 
the  same  Manner,  as  the  last-mentioned  Declaration  is  now 
by  Law  required  to  be  made,  subscribed,  and  preserved, 

VI.  Provided  also,  That  nothing  in  this  Act  contained  Act  not  to 
shall  be  held  to  alter  or  affect  the  Provisions  of  an  Act  passed  ^5m  cSio- 
in  the  Tenth  Year  of  King  George  the  Fourth,  Chapter  He  Relief 
Seven,  "  for  the  Relief  of  His  Majest/s  Roman  Catholicj|^*Q  4  ^  7 
'*  Subjects.** 


Cap.  XLIX. 

An  Act  to  provide  for  the  Relief  of  Her  Majesty s  Subjects 
professing  the  Jewish  Religion, — [23d  July  1858.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows : 

L  Where  it  shall  appear  to  either  House  of  Parliament ^^*jjf  ^ 
that  a  Person  professing  the  Jewish  Religion,  otherwise  en- House  of 
titled  to  sit  and  vote  in  such  House,  is  prevented  from  so^*J^^?°' 
sitting  and  voting  by  his  conscientious  Oojection  to  take  the  the  Form  of 
Oath  which  by  an  Act  passed  or  to  be  passed  in  the  present  ^J^  ^  ^^ 
Session  of  Parliament  has  been  or  may  be  substituted  for  thesteadof  the 
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AUe^  ^^    Oaths  of  Allegiance,  Sopremac^,  and  Abjuration  in  the  Fora 

ftctbyfT*  therein  requiredy  such  House,  if  it  think  fit,  may  resolyetkt 

Penonpror  thenceforth  any  Person  professing  the  Jewish  Belif^on,  in 

J^wisf  Re-^^^S  the  said.  Oath  to  entitle  him  to  sit  and  vote  as  afore- 

ligion,  to    said,  may  omit  the  Words  "  and  I  make  this  Declaration 

to  8it\nd°  '^pon  *l*e  true  Faith  of  a  Christian,"  and  so  long  as  such 

▼oteiDsochBesolution  shall  continue  in  force  the  said  Oath,  When  taken 

"*••      and  subscribed  by  any  Person  professing  the  Jewish  Kelipw 

to  entitle  him  to  sit  and  vote  in  that  House  of  Parliament 

may  be  modified  accordingly ;  and  the  taking  and  snbscKh- 

ing  by  any  Person  professing  the  Jewish  Keligion  of  the 

Oath  so  modified  shall,  so  far  as  respects  the  Title  to  sit  and 

vote  in  such  House,  have  the  same  Force  and  Effect  as  the 

taking  and  subscribing  by  other  Persons  of  the  said  Oath  in 

the  Form  required  by  the  said  Act. 

As  to  the       IL  In  all  other  Cases,  except  for  sitting  in  Parliament  si 

o°fcf -^^     aforesaid,  or  in  qualifyingto  exercise  the  Right  of  Present*- 

other"*      tion  to  any  Ecclesiastical  Benefice  in  Scotland^  whenever  any 

Cues.       of  Her  Majesty's  Subjects  professing  the  Jewish  Religion 

shall  be  required  to  take  the  said  Oath,  the  Words  *^  and 

I  make  this  Declaration  upon  the  true  Faith  of  a  Christian* 

shall  be  omitted. 

Act  Dot  to      II  I.  Nothing  herein  contained  shall  extend  or  be  constroed 

8on8*\o-^'^  extend  to  enable  any  Person  or  Persons  professing  the 

fessing  the  Jewish  Religion  to  hold  or  exercise  the  OflSoe  of  Guai'diass 

H^lont?*"*"^  Justices  of  the  United  Kingdom,  or  of  Regent  of  t» 

hold  cer-    United  Kingdom,  under  whatever  Name,  Style,  or  Title  soi  * 

tainOfficea.  QflBce  may  be  constituted,  or  of  Lord  High  Chancellor,  Lori 

Keeper  or  Lord  Commissioner  of  the  Great  Seal  of  Gf<^ 

Britain  or  Ireland^  or  the  Office  of  Lord  Lieutenant  or 

Deputy  or  other  Chief  Governor  or  Governors  of  Irdani 

or  Her  Majesty's  Hi^h   Commissioner   to    the   Genem 

Assembly  of  the  Church  of  Scotland. 

Rights  of       IV.  Where  any  Right  of  Presentation  to  any  Ecclesiastic*! 

^™"^^"  Benefice  shall  belong  to  any  Office  in  the  Gift  or  Appoint- 

Ecciesias*  ment  of  Her  Majesty,  Her  Heirs  or  Successors,  and  sud 

fice^  08-"*®"  Office  shall  be  held  by  a  Person  professing  the  Jewish  B^ 

sessedby   liglon,  the  Right  of  Presentation  shall  devolve  upon  and  be 

PereoM     exercised  by  the  Archbishop  of  Canterbury  for  the  TinJ* 

S^e  Jewish  being ;  and  it  shall  not  be  lawful  for  any  Person  professing 

Keiiffiontothe  Jewish  Religion,  directly  or  indirectly,  to  advise  Her 

upon  the    Majesty,  Her  Heirs  or  Successors,  or  any  Person  or  P®"^^ 

Arch-        holding  or  exercising  the  Office  of  Guardians  of  the  Unitec 

Canter.     Kingdom,  or  of  Regent  of  the  United  Kingdom,  under  what- 

bury  for  the  ever  Name,  Style,  or  Title  such  Office  may  be  constituted, 

beiJfp.        or  the  Lord  Lieutenant  or  Lord  Deputy,  or  any  other  CW 

Governor  or  Governors  of  Ireland,  touching  or  concerninii 

the  Appointment  to  or  Disposal  of  any^ Office  or  Preferment 
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io  the  United  Church  of  England  and  Ireland  or  in  the 
Chjuch  of  Scotland;  and  if  such  Person  shall  offend  in  the 
Premises  he  shall,  being  thereof  convicted  b j  due  Course  of 
Law,  be  deemed  guilty  of  a  high  Misdemeanor,  and  disabled 
for  ever  from  holding  any  Omce,  Civil  or  Military,  under 
the  Crown* 


Cap.  LVI. 

An  Act  to  amend  the  Law  relating  to  the  Confirmation  of 
Executors  in  Scotland,  and  to  extend  over  all  Farts  of  the 
United  Kingdom  the  Effect  of  such  Confirmation^  and  of 
Grants  of  Probixte  and  Administration* — [23d  July  1858.J 

Whereas  it  is  expedient  to  amend  the  Law  relating  to  the 
Confirmation  of  Executors  in  Scotland^  and  to  extend  over 
the  United  Kingdom  the  Effect  of  such  Confirmation,  and 
of  Grants  of  Probate  and  Administration  :  Be  it  enacted  by 
^e  Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parhament  assembled,  and  by  the 
Authority  of  the  same,  as  follows  : 

I.  From  and  after  the  Twelfth  Day  of  November  OnePractice  of 
thousand  eight  hundred  and  fifty-eight,  the  Practice  of  rais-gjj^j.^^^ 
mg  Edicts  of  Executry  before  the  Commissary  Courts  in  Executry 
Scotlandy  for   the  Decemiture  of  Executors  to  deceased 'o^«*»®' 
Persons,  shall  cease,  and  it  shall  not  be  competent  to  any 
Person  to  obtain  himself  decerned  Executor  in  virtue  of  any 
such  Edict  raised  subsequently  to  the  Date  aforesaid. 

n.  Prom   and  after  the  Date  aforesaid  every  Person  Petition  to 
desirous  of  being  decerned  Executor  of  a  deceased  Person  ^**y'"Q*be 
as  Disponee,  Next  of  Kin,  Creditor,  or  in  any  other  Charac-subBti- 
ter  whatsoever  now  competent,  or  of  havm^  some  other^**^^* 
Person,  possessed  of  such  Character,  decerned  Executor  to 
a  deceased  Person,  shall,  instead  of  appljrin^,  as  heretofore, 
for  an  Edict  of  Executiy  fi:om  the  Commissary,  present  a 
Petition  to  the  Commissary  for  the  Appointment  of  an 
Executor,  which  Petition  shall  be  in  the  Form  as  nearly  as  Form  of 
naay  be  of  the  Schedule  ^A.)  hereunto  annexed,  and  shall  Pe|'^»"jj" 
be  subscribed  by  the  Petitioner  or  by  his  Agent.  (a.)^  * 

III*  Such  Petition  shall  be  presented  to  tne  Commissary  tq  ^Y^^^^ 
of  the  County  wherein  the  Deceased  died  domiciled,  and  in  Petition  to 
the  Case  of  Persons  dying  domiciled  furth  of  Scotland^  or^J  p**^*^"'" 
^ithout  any  fixed  or  known  Domicile,  having  Personal  or 

Moveable  Property  in  Scotland^  to  the  Commissary  of  Edin-- 

^nrgh. 

IV.  Every  such  Petition,  in  place  of  being  published  atMo«J«o^ 

/ 
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p^titr^n"^  the  Kirk- door  aud  Market  Cross,  as  Edicts  of  Executry 
liare  been  in  use  to  be  published,  shall  be  intimated  b^  the 
Commissary  Clerk  affixing  on  the  Door  of  the  ComouaBaiy 
Court  House,  or  in  some  conspicuous  Place  of  the  Cooit  and 
of  the  Office  of  the  Commissary  Clerk,  in  such  Maimer  u 
the  Commissary  may  direct,  a  full  Copy  of  the  Petition,  a&d 
by  the  Keeper  of  the  Record  of  Edictal  Citations  at  E^ 
burgh  insertmg  in  a  Book,  to  be  kept  by  him  for  that  Far- 
pose,  the  Names  and  Designations  of  the  Petitioner  and  if 
the  deceased  Person,  the  Fisice  and  Date  of  his  Death,  and 
the  Character  in  which  the  Petitioner  seeks  to  be  decerned 
Executor,  which  Particulars  the  Keepei^r  of  the  Record  of 
Edictal  Citations  shall  cause  to  be  printed  and  published 
weekly,  along  with  the  Abstracts  of  the  Petitions  for  General 
and  Special  Services,  in  the  Form  of  Schedule  (B.)  here- 
unto annexed ;  Provided  always,  that  to  enable  the  Keeper 
of  the  Record  of  Edictal  Citations  to  make  such  Publicadoiii 
the  Commissary  Clerk  shall  transmit  to  him  the  said  Par- 
ticulars, and  to  enable  the  Commissaiy  Clerk  to  ffiant  the 
Certificate  after  mentioned,  the  Keeper  of  the  Kecordof 
Edictal  Citations  shall  transmit  to  the  Commissary  Gl^k  a 
Copy,  certified  by  the  said  Keeper,  of  the  printed  and  nub- 
lished  Particulars,  all  in  such  Form  and  Manner  ana  oo 
Payment  of  such  Fees  as  the  Court  of  Session  by  Act  of 
Sederunt  may  direct. 
STi^Umil!      ^*  '^^^  Commissary  Clerk,  after  receiving  the  certifiei 
tion  of    '  Copy  of  the  printed  and  pubhshed  Particulars,  shall  fortb' 
PeUtion.    ^i(ji  certify  on  the  Petition  that  the  same  has  been  inti- 
mated and  published,  in  Terms  of  the  Provisions  of  this  Act 
in  the  Form  of  Schedule  (C.)  hereunto  annexed,  and  sach 
Certificate  shall  be  sufficient  Evidence  of  the  Facts  th^ 
Additional  set  forth :  Provided  always,  that  where  a  Second  PetitioB 
of  PeUtion  ^^^  Confirmation  is  presented  in  reference  to  the  same  Per- 
in  certain  soual  Estate,  the  Commissary  shall  direct  Intimation  of  sncii 
Cases.       Petition  to  be  made  to  the  Party  who  presented  the  FW 

PetitionT 
Procedure      VI.  On  the  Expiration  of  Nine  dajs  afi;er  the  Cominb- 
onPetition.gajy  Clerk  shall  have  certified  the  Intmiation  and  Publio- 
tion  of  a  Petition  for  the  Appointment  of  an  Executor  as   ] 
afi)resaid,  the  same  may  be  caQed  in  Court,  and  an  Execu- 
tor decerned,  or  other  Procedure  may  take  place,  accordiB^ 
to  the  Forms  now  in  use  in  case  of  Edicts  of  Executry,  ana 
Decree      with  the  like  Force  and  Effect ;  and  Decree  Dative  maj  ^ 
^^^"^      extracted  on  the  Expiration  of  Three  lawfiil  Days  after  it 
Proviso  AS  has  been  pronounced,  but  not  sooner :  Provided  alwavs,  that 
to  Caution.  jjQ^j^j^g  jj^y^j^  contained  shall  alter  or  affect  the  Law  «» 
to  Executors  finding  Caution  ;  and  that  Bonds  of  ^  Caution 
for  Executors  may  be  partly  printed  and  partly  written. 
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VII.  Provided  always,  that  nothing  herein-befbre  con-  Not  to 
tained  shall  alter  or  affect  the  Course  of  Procedure  now  in Jentp?o!' 
use  before  the  Commissaries  in  Confirmations  of  Executors  c«dare- 
Nominate. 

VIIL  Inventories  of  Personal  Estates  of  deceased  Persons  ^^^®.  '"" 
and  relative  Testamentary  Writings  may  be  given  up  and&c,  m^ 
recorded  in,  and  Confirmations  may  be  granted  and  issued*^  ^®*^^^- 
by,  any  Commissary  Court  to  which  it  is  competent  to  apply  coufirma- 
in  virtue  of  the  Provisions  of  this  Act  for  the  Appointment  tionB  may 
of  an  Executor  Dative  to  the  Deceased.  ^.*^*"^ 

IX.  From  and  after  the  Date  aforesaid  it  shall  be  com-  inventory 
petent  to  include  in  the  Inventory  of  the  Personal  Estate  ^JJJ^^^ 
and  Effects  of  any  Person  who  shall  have  died  domiciled  insooai 
Scotland  any  Personal  Estate  or  Effects  of  the  Deceased  ^J»^Jj^^ 
situated  in   England  or  in   Ireland^   or  both  :   Provided  United 
that  the  Person  applying  for  Confirmation  shall  satisfy  the^*"^^*^™* 
Commissary,  and  that  the  Commissary  shall  b^  his  Inter- 
locutor find  that  the  Deceased  died  domiciled  m  Scotland^ 

which  Interlocutor  shall  be  conclusive  Evidence  of  the  Fact 
of  Domicile :  Provided  also,  that  the  Value  of  such  Personal 
^tate  and  Effects  situated  in  England  or  Ireland  respec- 
ti^'ely  shall  be  separately  stated  in  such  Inventory^  and  such 
Inventory  shall  he  impressed  with  a  Stamp  corresponding 
to  the  entire  Talue  of  the  Estate  and  Effects  included  there- 
in, wheresoever  situated  within  the  United  Kingdom. 

X.  Confirmations  shall  be  in  the  Form,  or  as  nearly  as^y"»*l<^ 
may  be  in  the  Form,  of  Schedules  (D.)  and  (E.)  hereunto  conflraa- 
annexed ;  and  such  Confirmations  shall  have  the  same  Force '«>"■• 
and  Effect  with  the  like  Writs  framed  in  Terms  of  the  Acts 

of  Sederunt  passed  on  the  Twentieth  December  One  thou- 
sand eight  hundred  and  twenty-three  and  the  Twenty-fifth 
February  One  thousand  eight  hundred  and  twenty-four,  or 
at  present  in  use. 

XI.  Oaths  and  Affirmations  on  Inventories  of  Personal  Oaths 
Estates  given  up  to  be  recorded  in  any  Commissary  Court  ^^^^JJ*  ^ 
^^y  be  taken  either  before  the  Commissary  or  his  Depute,  be  taken. 
OT  the  Commissary  Clerk  or  his  Depute,  or  before  any 
Commissioner  appointed  by  the  Commissary,  or  before  any 
Magistrate  or  Justice  of  the  Peace  within  the  United  King- 
dom or  the  Colonies,  or  any  British  ConsuL 

Xn.  Prom  and  after  the  Date  aforesaid,  when  any  Con-{?^^^™f- 
'irmation  of  the  Executor  of  a  Person  who  shall  in  manner  duced  in 
aforesaid  be  found  to  have  died  domiciled  in  Scotland^  ^l^^^Co^rt  of 
includes,  besides  the  Personal  Estate  situated  in  SeotlandyEng]B,nd, 
?lso  Personal  estate  situated  in  England,  shall  be  produced  J^^"JJ^«^' 
in  the  Principal  Court  of  Probate  m  England^  ana  a  Copy  the  Effect 
thereof  deposited  with  the  Registrar,  together  with  a  ce^^-Q^  Admin^ 
t'fied  Copy  of  the  Interlocutor  of  the  Commissary  finding iJtration"' 
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that  sncli  deceased  Person  died  domiciled  in  Scotland,  SQch 
Confirmation  shall  be  sealed  with  the  Seal  of  the  said  Court, 
and  retomed  to  the  Person  producing  the  same,  and  shall 
thereafter  have  the  like  Force  and  Effect  in  England  as  if  a 
Probate  or  Letters  of  Administration,  as  the  Case  may  be, 
had  been  granted  by  the  said  Court  of  Probate. 
Confinna-      XIII.  Ftom  and  aft»r  the  Date  aforesaid,  where  anj 
dnceS^    Confirmation  of  the  Executor  of  a  Person  who  shall  so  fe 
Probate     found  to  have  died  domiciled  in  Seotlandj  which  indnde^ 
Dubi?D?Ind  besides  the  Personal  Estate  situated  in  Scotland^  ako  Per- 
fleaied/to   sonal  Estate  situated  in  Ireland,  shall  be  produced  in  the 
Eff^t^U    Court  of  Probate  in  DubUn,  and  a  Copy  thereof  depoated 
Probate  or  with  the  Registrar,  together  with  a  certified  Copy  of  the 
trauon!*"   Interlocutor  of  the  Commissary  finding  that  such  aecetsed 
Person  died  domiciled  in  Scotland^  such  Confirmation  shall 
«        be  sealed  with  the  Seal  of  the  said  Court,  and  returned  to 
the  Person  producing  the  same,  and  shall  thereafter  ha^e 
the  like  Force  and  Effect  in  Ireland  as  if  a  Probate  or 
Letters  of  Administration,  as  the  Case  may  be,  had  been 
granted  by  the  said  Court  of  Probate  in  Dublin, 
L^tera  Jf     ^^^'  ^rom  and  aft«r  the  Date  aforesaid,  when  anv  Pro- 
Admtaia-  bate  or  Letters  of  Administration  to  be  granted  by  Ae 
teaUon  pro-  Court  of  Probate  in  England  to  the  Executor  or  Adminis- 
Commift^    trator  of  a  Person  who  shall  be  therein,  or  by  any  Note  or 
uarv  Court  Memorandum  written  thereon  signed  by  the  proper  OfBcff. 
fiel  to"^"  stated  to  have  died  domiciled  in  England,  or  by  the  Conn 
hare  Effect  of  Probate  in  Ireland  to  the  Executor  or  Administrator  a 
maSoSf'""  a  Person  who  shall  in  like  Manner  be  stated  to  hare  died 
domiciled  in  Ireland,  shall  be  produced  in  the  Commissary 
Court  of  the  County  of  Edinburgh,  and  a  Copy  thereof  (^^ 
posited  with  the  Commissary  Clerk  of  the  said  Court;  the 
Commissary  Clerk  shall  endorse  or  write  on  the  Back  or 
Face  of  such  Grant  a  Certificate  in  the  Form  as  near  ^ 
may  be  of  the  Schedule  (F.)  hereunto  annexed ;  and  snci 
Probate  or  Letters  of  Administration,  being  duly  stampei 
shall  be  of  the  like  Force  and  Effect  and  have  the  safflf 
Operation  in  Scotland  as  if  a  Confirmation  had  been  grant«<i 
by  the  said  Court.  . 

For  swur-  XV-  In  any  of  the  aforesaid  Cases  where  the  decsm, 
Stamp^  Person  shall  l>e  stated  in  or  upon  the  Probate  or  Letters  jrf 
Duties,  Administration  to  have  been  domiciled  in  England  or  ij 
&a,  to  be  Ireland,  as  the  Case  may  be,  such  Probate  or  Letter  ^ 
deemed  Administration  shall,  for  the  Purpose  of  securing  the  Fa}- 
S"*2n  the  ment  of  the  full  and  proper  Stamp  Duties,  be  deemed^"J 
Property  in  considered  to  be  granted  for  and  in  respect  of  the  whole  « 
KUiSm!*  the  Personal  and  Moveable  Estate  and^  Effects  of  the  De- 
ceased in  the  United  Kingdom,  witliin  the  Meaning  of  tne 
Act  of  Parliament  passed  in  the  Fifty-fifth  Year  of  the 
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ign  of  Ejng  Georaeliie  Third,  Chapter  One  hundred  and 
[hty-fonr,  and  of  all  other  Acts  of  I'arliament  granting  or 
ating  to  Stamp  Duties  on  Probates  and  Letters  of  Ad- 
Qistration  in  England  and  Ireland  respectively ;  and  the 
Bdavit  required  by  Law  to  be  made  on  applying  forPro- 
te  or  Letters  of  Administration  in  England  or  Ireland  as 
the  Value  of  the  Estate  and  Effects  of  the  Deceased ; 
1  also  where  the  Commissary  shall  in  manner  aforesaid  Inventory 
d  that  the  Deceased  was  domiciled  in  Scotland^  the  In-*^,^JJ|^Jj^*^® 
ntory  required  by  Law  to  be  exhibited  and  recorded  in  Property. 
e  proper  Commissary  Court  in  Scotland  before  obtaining 
onfirmation,  or  intermitting  with  or  entering  upon   the 
Msession  or  Management  of  the  Personal  or  Moveable 
Jtate  or  Effects  of  the  Deceased  in  Scotland^  shall  respeo- 
ely  extend  to  and  include  the  whole  of  the  Personal  and 
iveable  Estate  of  the  deceased  Person  in  the  United 
Jigdom,  and  the  Value  thereof;  and  the  Stamp  Duties 
the  Tune  being  chargeable  on  Probates  and  Letters  of 
hninistration  and  on  Inventories  respectively   shall  be 
irgeable  upon  any  Probate  or  Letters  of  Administration 
he  granted,  and  any  Liventory  to  be  exhibited  and  re- 
fded  as  aforesaid  respectively,  for  and  in  respect  of  the 
lole  of  the  Personal  and  Moveable  Estate  and  Effects  of 
i  Deceased  in  the  United  Kingdom  and  the  Value  there- 
;  and  the  said  AiBdavit  shall  also  separately  specify  the 
line  of  the  said  Estate  and  Effects  in  Scotland. 
XVI.  For  the  Purpose  aforesaid,  and  also  for  granting  Provisions 
ilief  where  too  high  a  Stamp  Duty  shall  have  been  paid^^XtT 
a»y  such  Probate  or  Letters  of  Administration,  or  In- apply  to 
'^tory,  the  Provisions  contained  in  Sections  Forty,  Forty- bate^Tet- 
^^>  Forty-two,  and  Forty-three,  of  the  said  Act  passed  mtem  oV  Ad- 
f^  Fifty-fifth  Year  of  His  Majesty  King  George  the  Third,  ™^;;|'i;j^d 
lating  to  Probates  and  Letters  of  Administration  granted  inTentories 
Englandy  and  the  like  Provisions  in  the  Act  passed  in  theP\*[^^°5^^*J^ 
%-8ixth  Year  of  the  said  King,  Chapter  Fifty-six,  relat- 
g  to  Probates  and  Letters  of  Administration  granted  in 
tland^  and  the  Provisions  contained  in  the  Act  passed  in 
e  Forty-eighth   Year  of  the   said  King,  Chapter  One 
i^dred  and  forty-nine,  relating  to  Inventories  in  Scotland^ 
'^  also  all  other  Provisions  contained  in  the  said  Acts  re- 
^tively,  or  in  any  other  Act  or  Acts  relating  to  Probates 
^^  Letters  of  Administration  and  Inventories  respectively, 
'^"  ?Pply  to,  the  Probates  and  Letters  of  Administration 
'  ^nich  effect  is  given  by  this  Act,  and  to  the  whole  of  the 
^J^nal  and  Moveable  Estate  of  the  Deceased  for  or  in  re- 
>ect  of  which  the  same  shall,  in  pursuance  of  this  Act,  be 
^Tiied  to  be  granted,  wheresoever  situate  in  the  United 
'^gdom ;  and  also  to  the  Inventories  in  which  the  whole 
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of  the  Personal  and  Moveable  Estate  of  the  Deceased. 

wheresoever  situate  in-the  United  Kingdom,  ought,  in  dot- 
suance  of  this  Act,  to  be  included,  in  as  full  and  ample  i 
Manner  as  if  all  such  Provisions  were  herein  enacted  m  re- 
ference to  such  Probates,  Letters  of  Administration,  an^ 
Inventories  resi>ective]y. 
Affidavitaa     XVII.  Provided,  Tliat  in  any  Case  where,  on  applying: 
to  be  made^of  Probate  or  Letters  of  Administration,  it  shall  be  rsmmi 
on  apply,  to  be  Stated  as  aforesaid  that  the  Deceased  was  domiciled  a 
Probate  or  Efigland  or  in  Irelandy  the  Affidavit  so  as  aforesaid  reqnM 
Adminis-   by  Law  shall  specify  the  Fact  according  to  the  Deponents 
traUon.      j^^^f^  ^hjch  shall  be  sufficient  to  authorise  the  same  to  k 
so  stated  in  or  upon  the  Probate  or  Letters  of  Administra- 
tion ;  Provided  also,  that  any  such  Statement,  and  the  In- 
terlocutor of  the  Commissarv  finding  that  the  Deceased  «x^ 
domiciled  in  Scotland^  shall  be  Evidence,  and  have  efiect  for 
the  Purposes  of  this  Act  only, 
se^ront        XVIIL  It  shall  be  competent  to  the  Court  of  Sesaoo. 
to  be  pas-  and  they  are  hereby  authorised  and  required,  firom  Timeiv 
sed  for  foi-  Time,  to  pass  such  Acts  of  Sederunt  as  shall  be  necessan 
PurpMM   and  proper  for  regulating  in  all  respects  the  Proceeding? 
of  this  Act.  under  this  Act  before  the  Commissary  of  JEdinburph  and  otk 
Commissaries  in  Scotland^  and  following  out  the  Puipfl^' 
of  this  Act,  and  also  the  Fees  to  be  paid  to  Agents  kifoff 
the  said  Courts,  and  to  the  Commissary  Clerks  and  otk 
Officers  of  Court,  and  the  Expense  of  Pubncationof  Petitk:^ 
Former         XIX,  All  former  Acts,  and  Acts  of  Sederunt  made^ 
Acta  of      virtue  thereof,  so  far  as  inconsistent  with  the  present  Act 
repealed  if  are  hereby  repealed ;  and  this  Act  may  be  amended  or  re- 
incoiiais-    pealed  by  any  Act  to  be  passed  during  the  present  Sesaofl 
thu  Ac^    of  Parliament,  and  may  be  cited  as  the  «  Confirmati<Hi  ^^ 

Probate  Act,  1858." 
utto'Jf Sf*       •^•^'  '^^^  ^^^  "  Commissaiy  *'  shall  include  Commi'' 
TeriM°     sary  Depute,  and  the  Term  "  Commissary  Clerk"  sliaD Id- 
elude  Commissary  Clerk  Depute. 


SCHEDULES  to  which  the  foregoing  Act  infers. 

SCHEDULE  (A.) 

Form  of  a  Petition  for  Appointment  of  an  Eaecuior  to  a  deeeasf^ 

Person, 

Unto  the  Honourable  the  Commissary  of  [specify  the  County}  the 
Petition  o{  A.B,  [here  name  and  design  the  Peti^aner]; 

Humbly  sheweth, 
That  the  late  CD,  [here  name  and  design  the  deeeassdPt^^r^ 
whom  an  Executor  is  sought  to  he  appointed]  died  af  [specify  n.^^^^ 
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)r  about  the  [specify  DaU\  and  had  at  the  Time  of  his  Death  his 
naiy  or  principal  Domicile  in  the  Comity  of  [specify  CountUy  or 
rth  of  Scothma/'  or  "  without  any  fixed  Domicile,"  or  "  without 
known  Domicile/'  as  the  Case  may  be"]. 

'hat  the  Petitioner  is  the  only  Son  and  Next  of  Kin  [or  state 
i  other  Relationship^  Charactery  or  Title  the  Petitioner  hae^  giving 
Right  to  apply  for  the  Appointment  of  ExecuUyr]. 

May  it  therefore  please  your  Lordshipto  decern  the  Petitioner 
Executor  Dative  qu&  Next  of  Kin  to  the  said  CD,  [or 
state  the  other  Character  in  which  the  Petitioner  claims  to 
be  appointed  Eaecutor]. 

According  to  Justice,  &c.,. 

[Signed  by  the  Petitioner  or  his  Agent'] 

SCHEDULE  (B.) 

I  of  Petitions  for  the  Appointment  of  Executors  in  Commissary 

Courts  in  Scotland, 


ooniv      iName  and  Designa- 
'•      I  tion  of  Petitioner. 

iaburgh. .  A.B.^  Writer  in 
Edinburgh. 


Title  of 
Petitioner. 


Next  of 
Kin. 


Name  and  Designa- 1     Place  and  Date 
tion  of  Defunct.     I         of  Death. 


CD.,  Merchant  in 
Edinburgh. 


No.  George  St., 
Edinburgh,  Ist 
January  1857. 


SCHEDULE  (C.) 

^  of  Certificate  by  Commissary  Clerk  of  Publication  of  a  Petition 
for  me  Appointment  of  an  Executor. 

^  A.B.y  Conunissary  Clerk  [or  "  Commissary  Clerk  Depute,"  as 
Case  may  be]  of  the  County  o{  [specify  County\  hereby  certify  that 
^  Petition  was  intimated  by  affixing  a  Copy  thereof  on  the  Door  of 
Court-house  [if  some  other  Place  has  been  directed  by  the  Com- 
'^^ry?  ^ecify  u\j  on  the  [specify  Date],  and  by  being  published  by 
'  Keeper  of  the  Record  or  EcUctal  Citations  at  Edinburgh,  in  the 
^^  KoU  of  Petitions  for  the  Appointment  of  Executors  in  the 
nimissary  Courts  of  Scotland,  printed  and  published  on  [specify 
^]  A.B. 

SCHEDULE  (D.) 

^^ofa  Testament  Dative  or  Confirmation  of  the  Executor  of  a 
Person  wlio  has  died  without  naming  one. 

h  A,3,y  Commissary  of  the  County  of  [specify  County\  consider- 
?  that  by  my  Decree,  dated  [fip^ctj^  Date'jj  I  decerned.  CD.  Ex- 
^tor  Dative  qa4  Next  of  Kin  [or  otiier  Character,  as  the  Case 
^y  i«]  of  the  late  E.F.y  who  died  at  [specify  Place],  on  [specify 
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Date]y  and  seeing  that  the  said  CD.  has  since  given  tip  on 
an  Inventory  of  we  Personal  Estate  and  Effects  of  the  said  EJ,  t 
the  Time  of  his  Death  situated  in  Scotland,  [or  situated  in  Scotland 
and  England,  or  in  Scotland  and  Ireland,  or  in  Scotland,  Englani 
and  Ireland,  as  the  Case  may  &«,]  amounting  in  Value  to 
Pounds,  which  Inventory  has  been  recorded  in  my  Court  Booh 
of  Date  [specify  Date\j  and  that  he  has  likewise  found  Csatioii 
for  his   Acts  and  Intromissions  as  Executor :  Therefore  I,  in  Her 
Majesty's  Name  and  Authority,  make,  constitute,  ordain,  and  oe- 
firm  the  said  CD.  Executor  Dative  qu&  [specify  Character]  totfe 
Defunct,  with  full  Power  to  him  to  udift,  receive,  administer,  and 
dispose  of  the  said  Personal  Estate  and  Effects,  and  grant  Discha^: 
thereof,  if  needful  to  pursue  therefor,  and  generally  every  other  Thm^ 
concerning  the  same  to  do  that  to  the  Office  of  Executor  Dative  qui 
[specify  Character]  is  known  to  belong ;  providing  alwaj^'s,  that  be 
shall  render  just  Count  and  Reckoning  for  his  Intromissions  there- 
with when  and  where  the  same  shall  be  legally  required. 

Given  under  the  Seal  of  Office  of  the  Commissaiiot  Uf^h 
County]^  and  signed  by  the  Clerk  of  Court  at  [aperiff 
Placejf  the  [specify  Date^. 

To  be  signed  by  the  Commissary  Clerk  or  his  DepvlCy  and  siald 
with  the  Seal  of  O^e. 

SCHEDULE  (E.) 

Form  of  a  Testament  Testamentar  or  Confirmation  of  an 

Executor  Nominate. 

I,  A.B,<,  Commissary  of  the  County  of  [specify  County^,  consititf- 
ing  that  the  late  CD.  died  at  [specify  Place\y  upon  [specifjj  1^^; 
and  that  by  his  last  Will  [or  other  writing  containing  the  Nonm- 
Hon  of  Executor\  dated  [specify  Date]^  and  recorded  in  my  ^f^\ 
Books  upon  [specify  Date],  the  said  CD.  nominated  and  appoin'^^ 
E.F.  to  be  his  Executor,  and  that  the  said  E.F.  has  given  up  on  0^^ 
an  Inventory  of  the  Personal  Estate  and  Effects  of  the  said  C.l^-^ 
the  Time  of  his  Death  situated  in  Scotland,  [or  situated  in  Scoij^'^ 
and  England,  or  situated  in  Scotland  and  Ireland, or  situated  iu  Ny** 
land,  England,  and  Ireland,  as  the  Case  may  ie],  amounting  in  ^if 
to  Pounds,  which  Inventory  has  likewise  been  recor^^- 

in  my  Court  Books  of  Date  [specify  Date']  :  Therefore  I,  in  By 
Majesty's  Name  and  Authority,  ratify,  approve,  and  confirm  the>  " 
mination  of  Executor  contained  in  the  loresaid  last  Will  [or  <^' 
Writing  containing  the  Nomination  of  Executor] ;  and  I  give  an 
commit  to  the  said  E.F.  full  Power  to  uplifl,  receive,  administ^f- 
and  dispose  of  the  said  Personal  Estate  and  Effects,  grant  Discbargi^l 
thereof,  if  needful  to  pursue  therefor,  and  generally  every  otne' 
Thing  concerning  the  same  to  do  that  to  the  Office  o(  an  Executor 
Nominate  is  known  to  belong;  providing  always,  that  he  ^^^-^ 
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ender  jnst  Count  and  Beckoning  for  his  Intromissions  therewith 
vhen  and  where  the  same  shall  be  legally  required. 

Given  under  the  Seal  of  0£5ce  of  the  Commissariot  of  [spedj 
County]}  and  signed  by  the  Clerk  of  Court  at  [specif 
Flacejy  ihe  [specify  Date']. 

To  be  signed  by  the  Commissary  Clerk  or  his  DeputSj  and  sealed 
with  the  Seal  of  Office. 

SCHEDULE  (F.) 

^  I,  A£^  Commissary  Clerk  [or  Commissary  Clerk  Depute]  of  the 
bounty  of  Edinburgh,  hereby  certify  that  this  Grant  of  Probate  has 
or  these  Letters  oi  Admimstration  have]  been  produced  in  the 
'Ommissaiy  Court  of  the  said  County,  ana  that  a  Copy  thereof  has 
een  deposited  with  me. 


Cap.  LX. 

n  Act  to  amend  the  Joint  Stock  Companies  ActSy  1856  and 
1857,  and  tht  Joint  Stock  Banking  Companies  Acty  1857. 
"-[23d  July  1858.] 

HEBEAS  by  the  Nineteenth  Section  of  "  The  Joint  Stock  20  and  21 
ompanies  Act,  1857,"  it  is  amongst  other  things  provided,  Vict.  0.  li. 
at  where  a  Company  is  in  course  of  being  wound  up 
>luntarily,  and  Proceedings  are  taken  for  having  the  same 
^^d  up  by  the  Court,  the  Court  may,  instead  of  making 
1  Order  that  the  Company  should  be  altogether  wound  up 
f  the  Court,  direct  that  the  voluntary  Wmding  up  should 
jntinue,  but  subject  to  such  Supervision  of  the  Court,  and 
^th  such  Liberty  for  Creditors,  Contributories,  and  others 
•  apply  to  the  Court,  and  generally  upon  such  Terms  and 
•bject  to  such  Conditions  as  the  Court  thinks  just :  And 
tereas  it  is  expedient  to  make  further  Provision  for  enabling 
ompanies  to  be  wound  up  in  manner  directed  by  the  said 
Nineteenth  Section  :  And  whereas  it  is  expedient  to  explain 
id  amend  the  Acts  herein-after  referred  to  as  the  Joint 
tock  Companies  Acts,  that  is  to  say,  "  The  Joint  Stock 
ompanies  Act,  1856,"  "  The  Joint  Stock  Companies  Act, 
^57,"  and  "  The  Joint  Stock  Banking  Companies  Act, 
S57:"  Be  it  enacted  by  the  Queen's  most  r^xcellent  Majesty, 
y  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
^i  Temporal,  and  Commons,  in  this  present  Parliament 
^mblea,  and  by  the  Authority  of  the  same,  as  follows : 

9 
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Short  I,  Xhj3  Act  may  be  cited  for  all  Purposes  as  "  The  Joint 

^'        Stock  Companies  Amendment  Act,  1858/'  and  it  shaU  be 
included  in  the  Expression  "  Joint  Stock  Companies  Acts," 
as  herein-after  used,  unless  there  is  something  in  the  Con- 
text inconsistent  with  its  being  so  included. 
Petition         H.  A  Petition  praying  wholly  or  in  part  that  a  voluntary 
in^  up!  '    Winding-up  may  continue,  subject  to  the  Supervision  of 
•nbjeet  to  the  Court,  shall,  for  the  Purpose  of  giving  Jurisdiction  to 
Sapervi.    ^.j^^  Court  over  Suits  and  Actions,  and  over  the  Appointment 
of  a  Receiver,  be  deemed  to  be  a  Petition  for  winding  up 
the  Company  by  the  Court ;  and  in  determining  whether 
a  Company  is  to  be  wound  up  alt^zether  coinpulsorily  or 
under  the  Provisions  of  the  said  Nineteenth  Section,  the 
Court  may  have  regard  to  the  Wishes  of  the  Majority  in 
Number  and  Value  of  the  Creditors  as  proved  to  it  by  any 
•    sufBcient  Evidence, 
Power  of        in.  Where  any  Order  is  made  by  the  Court,  in  pursuance 
proMeSng  ^^  t^^  s^id  Nineteenth  Section,  for  the  Continuance  of  a 
under        voluntary  Winding-up,  the  Court  may  in  such  Order  or  ia 
of20  S?2i  *"*y  subsequent  Order  appoint  any  additional  Liquidator  or 
Vict.  c.  14. Liquidators;   and  any  Liauidator  or  Liquidators  so  ap- 
iSdftlonai  P^^"^  ^7  *^®  Court  shall  nave  the  same  powers,  be  subject 
Uqnida-    to  the  same  Obligations,  and  in  all  respects  stand  in  the 
^n«         same  Position  as  itthey  had  been  appointed  by  the  Companv: 
The  Court  may  from  Time  to  Time  remove  any  Liquidator 
or  Liquidators  so  appointed  by  the  Court,  and  fill  up  as; 
Vacancy  occasionea  by  such  Icemoval,  or  by  the  Death  « 
Besignation  of  any  such  Liquidator  or  Liquidators :  Th^ 
Court  shall  in  the  Appointment  of  a  Liquidator  or  Liquids 
tors  under  this  Section  consult  any  Creditor  or  Classes  o: 
Creditors  it  may  think  expedient  to  consult  for  the  Purpose 
of  ascertaining  what  Appointments  are  most  for  the  Intere^ 
of  the  Creditors. 
Ord^'  **f        ^^'  Where  an  Order  is  made  by  the  Court,  in  pursuance 
Coart  ^     of  the  said  Nineteenth  Section,  K>r  the  Continuance  of  & 
X^^^id     voluntary  Winding-up,  the  Liquidators  appointed  to  condoct 
i9tii  Sec-   ^'ich  Winding-up  may,  subject  to  any  Order  made  by  tb 
Won.         Court,  exercise  all  Powers  given  to  them,  without  the  Inttf- 
vention  of  the  Court,  in  the  same  Manner  as  if  the  Company 
were  being  wound  up  altogether  voluntarily ;  but,  save  s^ 
aforesaid,  any  Order  made  oy  the  Court,  in  pursuance  of  tb« 
said  Nineteenth  Section,  for  the  Continuance  of  a  voluntary 
Winding-up,  shall  for  all  Purposes,  including  the  Applica- 
tion of  any  Provision  relating  to  fraudulent  Preference,  be 
deemed  to  be  an  Order  of  the  Court  for  windinc  up  th« 
Company  by  the  Court,  and  shall  confer  ftill  Autnoritj  on 
the  Court  to  make  Calls,  or  to  enforce  Calls  made  by  the 
Liquidators,  and  to  exercise  all  other  Powers  which  it  might 
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have  exercised  of  its  own  Motion,  or  on  the  Application  of 
the  official  Liquidators,  if  an  Order  had  been  maae  fbr  wind- 
ing up  the  Company  altogether  by  the  Court. 

V .  Where  an  Order,  Interlocutor,  or  Decree  has  been  '^^" 
made  in  Scotland  for  winding  up  a  Company  compulsor{ly,^^hidmff- 
or  where  an  Order,  Interlocutor,  or  Decree  has  been  made"P»  <» 
in  pursuance  of  the  said  Nineteenth  Section  for  the  Con-a^^  of " 
tinnance  of  a  voluntary  Winding-up,  it  shall  be  competent  ^lontary 
to  the  Court  in  Scotland  during  Session,  and  to  the  LordnpJ'by'*"  ' 
Ordmary  on  the  Bills  during  Vacation,  on  Production  by  Decree  or 
the  Liquidators  of  a  List  certified  by  them  of  the  Names  of  ^J^^. 
the  Contributories  liable  in  Payment  of  any  Calls  which  bntoriet   * 
they  may  wish  to  enforce,  and  of  the  Amount  due  by  eachJ^J^  ^ 
Contributory  respectively,  and  of  the  Date  when  the  same  pay  Gaila. 
became  due,  to  pronounce  forthwith  a  Decree  against  such 
Contributories  for  Payment  of  the  Sums  so  certified  to  be 
due  by  each  of  them  respectively,  with  Interest  firom  the 
said  Date  till  Payment  at  the  Rate  of  Five  Pounds  per  Cen- 
tum per  Annum,  in  the  same  Way  and  to  the  same  Efiect 
as  if  they  had  severally  consented  to  Registration  for  Exe- 
cution, on  a  Charge  of  Six  Days,  of  a  legal  Obligation  to 
pay  such  Calls  and  Interest ;  and  such  Decree  may  be  ex- 
tracted immediately,  and  no  Suspension  thereof  shall  be 
competent,  except  on  Caution  or  Consignation,  unless  with 
«pecial  Leave  of  the  Court  or  Lord  Oroinary. 

VI.  Where  an  Order  has  been  made  for  winding  up  aAcUom 
Company  compulsorily,  or  where  an  Order  has  been  madejj"^*^^ 
in  pursuance  of  the  said  Nineteenth  Section,  for  the  Con-stayed, 
tinuance  of  a  voluntary  Winding-up,  no  Suit,  Action,  or 

other  legal  Proceeding  shall  be  proceeded  with  or  com- 
menced against  the  Company  or  the  Public  Officer  thereof, 
or  any  Member  of  the  Company  in  respect  of  a  Debt  of  the 
Company,  except  with  the  Leave  of  the  Court,  and  subject 
to  such  Terms  as  the  Court  may  impose, 

VII.  Where  an  Order  has  been  made  for  winding  up  aiy«P«ct^«n 
Company  compulsorily,  or  where  an  Order  has  been  made,°      ^  ' 
in  pursuance  of  the  said  Nineteenth  Section,  for  the  Con- 
tinuance of  a  voluntary  Winding-up,  the  Court  may  make 

such  Order  as  it  thinks  just  as  to  the  Inspection  by  the 
Creditors  and  Contributories  of  Books  and  Papers  of  the 
Company,  and  such  Books  and  Papers  may  be  inspected  by 
Creditors  or  Contributories,  in  conformity  with  such  Order 
of  the  Court,  but  not  further  or  otherwise. 

Viil.  Where  an  Order  has  been  made  in  pursuance  of ^PP®"'*- 
the  said  Nineteenth  Section  for  the  Continuance  of  a  volun- JJ^Snury 
tary  Winding-up,  and  such  Order  is  afterwards  superseded  Liquidn. 
by  an  Order  directing  the  Company  to  be  wound  up  com-j^icilf 
pnlsorily,  the  Court  may  in  such  last-mentioned  Order,  orLiqnida. 

lora. 
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in  any  sabaequent  Order,  appoint  the  voluntary  Liqnidaton 

or  any  of  them,  either  provisionally  or  permanently,  and 

either  with  or  without  the  Addition  of  any  other  Persons,  to 

be  official  Liquidators. 

Power  of        IX.  Where  the  Court  makes  an  Order  for  winding  up  a 

giTe^Dfe-    Company  compulsorily,  it  may,  if  it  thinks  fit,  provide  by 

eretion  to  that  or  any  subsequent  Order  that  the  official  Liquidators 

liqtddA.    '^^y  exercise  any  specified  Powers  without  the  Literreution 

tor*.         of  the  Court. 

General         ^*  Where  an  Order  has  been  made  for  winding  up  a 
Scheme  of  Company  compulsorily,  or  where  an  Order  has  been  made. 
tio?iM^    '^^  pursuance  of  the  said  Nineteenth  Section,  for  the  Offl" 
be  sane-     tinuance  of  a  voluntary  Winding-up,  the  Liquidators  may, 
ConJl**^   with  the  sanction  of  the  Court,  and  upon  such  Notice  to 
Creditors  as  to  the  Court  shall  seem  fit,  at  any  Stage  of  the 
Winding-up,  pay  any  Classes  of  Creditors  in  full,  or  make 
such  other  Arrangement  with  Creditors  as  the  Court  may 
sanction ;  and  any  general  or  partial  Scheme  of  Liquidation, 
if  approved  of  by  the  Court,  shall  be  binding  on  all  tlie 
Creaitors  and  Contributories  of  the  Company. 
2?!f !J^        XI.  The  Practice  hitherto  in  use  in  the  Court  of  Chan- 
F^etfoe     eery  in  England  in  winding  up  Companies,  under  ^  The 
Winm^lf.  J^!°*^  ^^^^  Companies  Winding-up  Act,  1848,"  and  "The 
up  Acto.    Joint  Stock  Companies  Winding-up  Ac^  1849,"  including 
the  Service  of  Summonses,  Notices,  and  other  Documeots 
by  Post,  and  including  the  Payment  of  a  Per-centage  is 
lieu  of  Fees  to  the  Suitors  Fee  Fund,  the  Non-entir «' 
Orders  at  the  Begistry  Office,  and  all  Powers  and  Juri^"- 
tions  given  to  the  said  Court  of  Chancery  by  the  said  Acts, 
and  not  conferred  by  the  Joint  Stock  Companies  Acts 
shall  be  applicable  to  the  winding  up  under  the  said  Joint 
Stock  Companies  Acts  of  Companies  by  the  Court  of  Chan- 
cery and  Courts  of  Bankruptcy  in  England^  until  Rules  for 
regulating  such  Winding-up  are  made  in  pursuance  of  the 
Powers  fcr  that  Purpose  given  by  the  said  Joint  St«i 
Companies  Acts ;  and  the  Courts  of  Chancery  and  Courts 
of  Bankruptcy  in  England  may  adopt  such  Practice,  Powe^ 
and  Jurisdictions  to  the  same  Extent  as  if  the  Companies 
were  being  wound  up  under  "  The  Joint  Stock  Companies 
Winding-up  Act,  1848,"   and  « The  Jomt  Stock  Com- 
panies Winding-up  Act,  1849  ;"  and  in  the  Case  of  Com- 
panies engaged  in  working  any  Mines  vrithin  and  subject 
to  the  Jurisdiction  of  the  Stannaries,  and  registered  under 
the  Joint  Stock  Companies  Acts,  1856,  1857,  the  lii^ 
Practice,  Powers,  and  Jurisdiction  may,  by  Rules  to  w 
made  under  the  Ninety-eighth  Section  of  "Tiie  Joint  Stock 
Companies  Act,  1856,"   oe  adopted  and  exercised  by  the 
Court  of  the  Vice-Warden  of  the  Stannaries,  so  ftr  « such 
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Practice^  Powers,  and  Jnrisdiction  are  or  can  be  made  ap- 
plicable to  that  Court. 

Xn.  Any  Order  made  by  the  Court  in  England  for  or  Order 
in  the  Course  of  the  Winding-up  of  a  Company  under  theJEngj^^ 
Joint  Stock  Companies  Acts  shall  be  enforced  in  Scotlandto  be  en- 
^ud  Ireland  in  the  Courts  that  would  respectively  have  had  J^"nd° 
Jurisdiction  in  respect  of  such  Company  if  the  registeredand  Scot- 
Office  of  the  Company  had  been  estaolished  in  Scotland  or^^' 
Irelandy  and  in  the  same  Manner  in  all  respects  as  if  such 
Order  had  been  made  by  the  Courts  that  are  hereby  re- 

Jnired  to  enforce  the  same;  and  in  like  Manner  Orders, 
Qterlocators,  and  Decrees  made  by  the  Court  in  Scotland 
for  or  in  the  Course  of  the  winding  up  of  a  Company  shall 
be  enforced  in  England  and  Ireland^  and  Orders  made  by 
the  Court  in  Ireland  for  or  in  the  Course  of  winding  up  a 
Company  shall  be  enforced  in  England  and  Scotland^  by  the 
Courts  which  would  respectively  have  had  Jurisdiction  in 
the  Matter  of  such  Company  if  the  registered  OfiSce  of  the 
Company  were  established  in  the  Division  of  the  United 
Kingdom  where  the  Order  is  required  to  be  enforced,  and 
in  the  same  Manner  in  all  respects  as  if  such  Order  had  been 
made  by  the  Court  required  to  enforce  the  same  in  the  Case 
of  a  Company  within  its  own  Jurisdiction. 

Xni.  Where  any  Order,  Interlocutor,  or  Decree  made  Mode  of 
by  one  Court  is  required  to  be  enforced  by  another  Court,  ^"^^"J^ 
as  herein-before  provided,  an  OflSce  Copy  of  the  Order,  den  to  be 
Interlocutor,  or  Decree  so  made  shall  be  produced  to  the«^*wce^ 
proper  Officer  of  the  Court  required  to  enforce  the  same,  and  courts!' 
the  Production  of  such  Office  Copy  shall  be  sufficient  Evi- 
dence of  such  Order,  Interlocutor,  or  Decree  having  been 
made,  and  thereupon  such  last-mentioned  Court  shall  cause 
Buch  Order,  Interlocutor,  or  Decree  to  be  registered,  or  shall 
take  such  other  Steps  in  the  Matter  as  may  be  requisite  for 
enforcing  such  Order,  Interlocutor,  or  Decree,  in  the  same 
Manner  as  if  it  were  the  Order,  Interlocutor,  or  Decree  of 
the  Court  enforcing  the  same. 

XrV,  Where  a  Company  is  being  wound  up  altogether  Power  for 
voluntarily,  the  Liquidators  may  apply  to  the  Court,  or  toj^'^j^*" 
the  Lord  Ordinary  on  the  Bills  m  Scotland  in  Time  of Toiimtary 
Vacation,  by  Petition,  Motion,  the  Presentation  of  a  Special  ^*J|^'°^' 
Case,  or  in  such  other  Manner  as  the  Court  may  direct,  top^  to 
determine  any  Question  arising  in  the  Matter  of  such  Wind-^X'*  '^"^ 
ing-up,  or  to  exercise,  as  respects  the  enforcing  any  Calls, 
or  in  respect  of  any  other  particular  Matter,  all  or  any  of 
the  Powers  which  the  Court  miffht  exercise  if  the  Company 
were  being  wound  up  compulsonly ;  and  the  Court,  or  Lord 
Ordinary  m  the  Case  aforesaid,  if  satisfied  that  the  Deter- 
mination of  such  Question  or  the  required  Exercise  of  Power 
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will  be  just  and  beneficial,  may  accede,  whoQy  or  partiallT. 
to  such  Application,  upon  sncn  Termd  and  sabject  to  snd: 
Conditions  as  the  Court  thinks  fit,  or  it  may  tnake  snch 
other  Order,  Interlocutor,  or  Decree  on  such  Application  as 
the  Court  thinks  just. 
Power  of        XV.  Where  any  Company  is  being  wound  up  altogether 
to  Sf  up"^  voluntarily,  or  is  being  wound  up  subject  to  the  ProTisions 
Vacaoclea  of  the  said  Nineteenth  Section,  the  Company  in  General 
^n.^^    'Meeting  may  fill  up  any  Vacancy  occasioned  by  the  Dea^ 
or  Resignation  of  any  Liiqmdator  or  Liquidators  appointe: 
by  the  Company. 
Power  for       XVI.  In  case  of  any  Company  being  wound  up  compul- 
tonTio^    sorily,  the  Liquidators  may  invest  any  Moneys  for  the  Time 
inrett.       being  in  their  nands,  or  standing  to  their  Credit  in  the  Bank 
of  JSngland,  arising  from  such  Winding-up  in  Govermnen: 
Securities,  including  Exchequer  Bills. 
Maoner  of      XVII.  In  fixing  the  Amount  payable  by  any  Contribo- 
CiOl"^  *   tory,  in  pursuance  of  the  Joint  Stock  Companies  Acts  or 
any  of  them,  he  shall  be  debited  with  the  Amount  of  all 
Debts  due  from  him  to  the  Company,  including  the  Amount 
of  the  Call,  and  shall  be  credited  with  all  Sums  due  to  hit 
from  the  Company  on  any  independent  Contract  or  Dealing 
between  him  and  the  Company,  and  the   Balance,  aitef 
making  such  Debit  and  Creoit  as  aforesaid,  shall  bedeemetl 
to  be  the  Sum  due. 
Calls  XVlil.  All  Calls  made  or  to  be  made  on  any  Slia!^ 

^J2?'*  holder  or  Contributory,  in  pursuance  of  any  of  the  Joint 
Bankrapts'  Stock  Companies  Acts,  shall,  in  the  event  of  such  Shan:' 
▼enfcl^''  ^^J^^r  ^^  Contributory  becoming  bankrupt  or  insolvent,  bt 
Estates.     pToveable  against  his  Estate. 

SecUon  16.     XIX.  The  Sixteenth  Section  of  "  The  Joint  Stock  Con> 

Vi^  c  H  P*^/^  ^^*'  1857,"  shall  be  repealed ;  and  in  lieu  thereof 

regaled,    oe  it  enacted  as  follows  :  The  Liquidators  shall  have  Power 

and  this     to  compromise  all  Calls  and  Liabilities  to  CaDs,  Debts,  ar'l 

tobe^sub-  Liabilities  capable  of  resulting  in  Debts,  and  all  Claims 

stituted.     whether  present  or  fiiture,  certain  or  contingent,  ascertain^^^^ 

or  soundmg  only  in   Damages,  subsisting  or  supposoJ  ''^ 

subsist  between  the  Company  and  any  Contributoiy  or  ij- 

leged  Contributory,  or  other  Debtor  or  Person  appreben  '• 

ing  Liability  to  the  Company,  upon  the  Receipt  of  sucl 

Sums,  payable  at  such   Times,  and  generally  upon  sucl: 

Terms  as  may  be  agreed  upon,  with  Power  for  the  LiQui^la- 

tors  to  take  any  Security  for  the  Discharge  of  such  Peb^^ 

or  Liabilities,  and  to  give  complete  Discharges  in  respect  oi 

all  or  any  such  Calls,  Debts,  or  Liabilities ;  subject  to  tli? 

Proviso,  that  where  an  Order  has  been  made  by  the  ConJt 

for  winding   up   a   Company  compulsorily,  or  where  an 

Order  has  been  made,  in  pursuance  of  the  said  Nineteentli 
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ectioD,  for  the  Continuance  of  a  voluntary  Winding-up, 
)  such  Compromise  shall  be  made,  except  in  accordance 
ith  the  Directions  of  the  Court,  as  expressed  generally  in 
17  Order  made  by  the  Court,  or  as  given  in  each  parti- 
Jar  Case,  and  after  giving  such  Notice  to  Creditors,  or 
ly  Porrion  of  them,  as  the  Court  shall  direct ;  and  that 
here  a  Company  is  being  wound  up  altogether  volun- 
rily  no  such  Compromise  shall  be  eflfected,  except  with 
e  Sanction  of  a  Special  Resolution  of  the  Company,  or  of 
jieneral  or  particular  Power  delegated  to  the  Liquidators 
y  a  sDecial  Kesolution. 

XX.  Where  any  Order  is  made  for  winding  up  a  Com-P«»ecn. 
any  compulsorily,  or  for  the  Continuance  of  a  voluntary  Jf^un^ent 
Vinding'Xipy  subject  to  the  Provisions  of  the  said  Nine- Directors 
•enth  Section,  if  it  appear  in  the  Course  of  such  Winding- ^^^^^^ 
P  that  any  past  or  existing  Director,  Manager,  Public  ▼oiuntary 
officer,  Gt  Member  of  such  Company  has  been  guilty  of  ^'i"^*"«" 
IV  Offence  in  relation  to  the  Company  for  which  he  is 
•inmially  responsible,  the  Court  may,  on  the  Application 
^any  Person  interested  in  such  Winding-up,  or  01  its  own 
Motion,  direct  the  official  Liquidators,  or  tne  Liouidators 
^  the  Case  may  be),  to  institute  and  conduct  a  Prosecu* 

<w  or  Prosecutions  for  such  Offence,  and  to  Order  the  Costs 
id  Exi 


k^°^P  that  any  past  or  existing  Director,  Manager,  Jj^JJgj^' 
jihlic  Officer,  or  Member  of  such  Company  has  been  gmlty  &o.,  in  case 


any  Offence  in  relation  to  the  Company  for  which  ne  iSp^^JJ^ 
^minally  responsible,  it  shall  be  lawful  for  the  Liquidators,  winding- 
^  the  previous  Sanction  of  the  Court,  to  prosecute  such'^P- 
'ftnder,  and  all  Emenses  properly  incurred  by  them  in 
^ch  Prosecution  shall  be  payable  out  of  the  Assets  of  the 

^Y  W  ^^  P™"*y  ^  ^  ^^^  Liabilities. 
XXlL  This  Act  shall  applv  in  Cases  where  an  Order  AppUoi^- 
^  been  abeady  made  for  wincUng  up  a  Company  compul-J^J^Sxtatin^ 
'^"y>  or  where  an  Order  has  been  made,  in  pursuance  of  Winding. 
^?.  NineteenUi  Section,  for  the  Continuance  of  a  voluntary '^P' 
k  inding-up,  or  where  a  Company  is  in  the  Course  of  being 
Ty^  altogether  voluntarily. 

^^ELL  Any  Company  or  Copartnership,  consisting  of^^JJ^ 
^ven  or  more  Persons,  having  by  its  Constitution  a  Capi-t«r  for 
^  of  fixed  Amount,  divided  into  Shares,  also  of  fixed  P'^jT^g; 
laount,  if  it  legally  carried  on  the  Business  of  Banking  op. 
Jviously  to  «  The  Banking  Companies  Act,  1857,"  is  en- 

.^  to  roister  itself  or  to  continue  registered  under  "  The 
oint  Stock  Banking  Companies  Act,  1857,"  for  the  Pui- 

^  of  winding  up  under  that  Act,  and  if  it  legally  carried 


40  21'  ET  22*  VICTORUE,  CAP.  6$. 

on  any  other  Business  than  Banking,  except  that  of  In8Q^ 

ance,  previously  to  the  passing  of  "  The  Joint  Stock  CSom- 

panies  Act,  1856,'*  is  entitled  to  register  itself  or  to  continue 

registered  under  "  The  Joint  Stock  Companies  Act,  1856," 

or  the  Joint  Stock  Companies  Acts,  1856,  1857,  for  4e 

Purpose  of  winding  up  under  those  Acts. 

Appiioa-        XXrV.  This  Act  shall  extend  to  the  Provisions  of  the 

Act  to       Joint  Stock  Companies  Acts,  1856, 1857,  incorporated  witi 

other  Aou. «  The  Joint  Stoct  Banking  Companies  Act,  1857." 


Cap.  LXV. 

An  Act  to  amend  an  Act  of  the  last  Session,  to  render  nm 
effectual  the  Police  in  Counties  and  Burghs  in  Scotland. 
—[2d  August  1858.] 

so  &  31  Whereas  b^  the  Eighth  Section  of  an  Act  passed  in 
Vict  0. 72.  ^Q  ]gj5^  Session  of  Parliament,  intituled  An  Act  to  rendff 
more  effectual  the  Police  in  Counties  and  Burghs  in  Scot- 
land, it  is  enacted,  that  it  shall  be  lawful  for  the  Sheriff  of 
any  County  within  whose  Jurisdiction  the  Works  of  anj 
Railway,  Canal,  or  other  public  Work  of  a  similar  Natur? 
shall  be  in  progress  of  Construction,  upon  the  Applicatici 
of  the  Company  or  other  Parties  carrying  on  any  such  publk 
Work,  or  for  any  Two  Justices  of  the  Peace  of  such  County 
usually  acting  in  the  District  in  or  through  which  any  sDch 
public  Work  may  be  in  the  Course  or  Construction,  on 
similar  Application,  to  give  Directions  for  the  Purpose  of 
keeping  tne  Peace:  And  whereas  it  is  expedient  that 
Justices  of  the  Peace  should  be  authorized  to  make  such 
Application  to  the  Sheriffs  of  Counties,  and  that  the  pover 
of  giving  Directions  should  be  confined  to  such  Sherffi* 
Be  it  therefore  enacted  by  the  Queen's  most  ExceUetf 
Majesty,  by  and  with  the  Advice  and  Consent  of  theLonlj 
Spiritual  and  Temporal,  and  Commons,  in  this  pres^^ 
Parliament  assembled,  and  by  the  Authority  of  the  same^  ss 
follows : 
STiSited  I-  The  Eighth  Section  of  the  said  recited  Act  is  hereby 
Act  re-     repealed. 

Kww'to  ^^-  ^*  *^^  ^  ]bwM  for  the  Sheriff  of  any  Connty 
appoint  within  whose  Jurisdiction  the  Works  of  any  Bailwaf, 
CoD8tabilj8  9^^9  or  other  public  Work  of  a  similar  Nature  shall  be 
to  keep  in  Progress  of  Construction,  upon  the  Application  of  th 
^puhUQ  Company  or  other  Parties  carrying  on  any  such  pnbbc 
Work*.      Work,  or  of  any  Two  Justices  of  the  Peace  of  such  County 
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isuaUj  acting  in  the  District  in  or  through  which  any  such 
Public  Work  may  be  in  the  Course  of  Construction,  to 
lireet  firom  Time  to  Time  the  Chief  Constable  of  such 
younty  to  appoint  such  additional  Number  of  Constables 
IS  such  Shenff  may  think  fit  for  the  special  Purpose  of 
seeping  the  Peace,  and  for  the  Security  of  Persons  and 
i*roperty  against  Crimes  and  unlawful  Acts,  within  the 
jimits  of  such  public  Works  and  within  a  Mile  therefrom, 
ind  such  Constables  so  appointed  shall  be  specially  charged 
ivitt  such  Duties,  and  shall  have  all  the  Powers,  Privileges, 
ind  Duties  of  other  Constables  appointed  under  the  said 
•ecitedAct;  and  such  Sheriff  shall  decern  the  Company 
M*  other  Parties  canning  on  such  public  Works  to  make 
ayment  to  the  Clerk  of  Supply  of  the  County  of  the 
>  ages  and  Allowances  of  such  Constables  so  appointed,  at 
3cli  Bate  and  at  such  Time  and  in  such  Manner  as  the 
heriflF  shall  appoint :  Provided  always,  that  the  Rate  so 
ud  shall  not  exceed  the  highest  Bate  paid  for  the  Time 
J  any  other  Constable  of  flie  County ;  and  where  the 
ompany  or  other  Parties  carrying  on  any  public  Work 
lall  refuse  or  neglect,  within  Fourteen  Days  next  afler  the 
temand  thereof,  to  pay  any  such  Wages  and  Allowances 
*  any  Part  thereof  as  snail  by  such  Sheriff  have  been  di- 
eted to  be  paid,  it  shall  be  lawftd  for  such  Sheriff  forth- 
^  to  cause  the  same  to  be  levied,  together  with  the 
xpense  of  levying  the  same,  by  Poinding  and  Sale  of  the 
oods  and  Effects  of  the  Company  or  other  Parties  liable  to 
7  such  Wages  and  Allowances. 

01.  The  said  recited  Act  and  this  Act  shall  be  read  and  Recited 
«»trued  as  One  Act.  5.2  Tct 

to  be  as 
.  One. 

Cap.  LXX. 

^  Act  to  amend  the  Act  of  the  Fifth  and  Sixth  Years  of 
Ber  present  Majesty^  to  consolidate  and  amend  the  Laws 
relating  to  the  Copyright  of  Designs  for  ornamenting 
Articles  of  Manufacture.— I2d  August  1858.] 

HEREAS  by  an  Act  passed  in  the  FifUi  and  Sixth  Years 
the  Reign  of  Her  present  Majesty,  intituled  An  Act  to5&  6  Vict 
^solidate  and  amend  the  Laws  relating  to  the  Copyright  of^'  ^^' 
^gns  for  ornamenting  Articles  of  Manufacture^  herein- 
ter  called  «  The  Copyright  of  Designs  Act,  1842,"  there 
*«  granted  to  the  Proprietor  of  any  new  and  original 
^ign  in  respect  of  the  Application  of  any  such  Design  to 
lamenting  any  Article  ot  Manufacture  contained  in  the 
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Tenth  Class  therein  mentioned,  with  the  Exceptions  theran 
mentioned,  the  sole  Right  to  apply  the  same  to  any  Aiticb 
of  Manufacture,  or  any  such  Substances  as  therein  men- 
tioned, for  the  Term  of  Nine  Calendar  Months,  to  be  com- 
puted from  the  Time  of  such  Design  being  registered  a^ 
cording  to  the  said  Act :  And  whereas  it  is  expedient  tbt 
the  term  of  Copyright,  in  respect  of  the  Application  of 
Designs  to  the  ornamenting  of  Articles  of  Mann&ctoR 
comprised  in  the  said  Tenth  Class,  should  be  extended,  aoJ 
that  some  of  the  Provisions  of  the  said  Act  should  be  al- 
tered, and  that  Aurther  Provision  should  be  made  for  the 
Prevention  of  Piracy,  and  for  the  Protection  of  Copyrigkt 
in  Designs  under  the  Acts  in  the  Schedule  hereto  annexed, 
and  herein-after  called  "The  Copyright  of  Designs  Act:" 
Be  it  therefore  enacted  by  the  (Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lori 
Spuritual  and  Temporal,  and  Conunons,  in  this  present  Par- 
liament assembled,  and  by  the  Authority  of  the  same,  as 
follows ;  that  is  to  say. 
Short  Title.     I.  In  citing  this  Act  for  any  Purpose  whatsoever,  it  shaJ 
be  sufficient  to  use  the  Expression   ^  The  Copyright  ot 
Designs  Act,  1858." 
Copyright      IlT  The  said  Copyright  of  Designs  Acts  and  this  Act 
ActoT^"'  shall  be  construed  together  as  One  Act. 
this  Act  to     m.  In  respect  of  the  Application  of  any  new  and  oc- 
be  as  One.  ginal  Design  for  ornamenting  any  Article  of  ManufiictuP 
?f*Te?m  Sf  contained  in  the  Tenth  Class  mentioned  in  « The  Copj; 
Copiright  right  of  Designs  Act,  1842,"  the  Term  of  Copyright  shall 
TeSth*"'    ^  Three  Years,  to  be  computed  from  the  Time  of  sooi 
Clan  men- Design  being  registered,  in  pursuance  of  the  Provisions  ol 
W v^ct"  The  Copyright  of  Desims  Acts,"  and  of  this  Act:  Pn>: 
c.  100.       vided  nevertheless,  that  &e  Term  of  such  Copyright  ^ 
expire  on  the  Thirty-first  of  December  in  the  Second  Tet* 
after  the  Year  in  which  such  Design  was  registered,  vl)^* 
ever  may  be  the  Day  of  such  Kegistration. 
Copyright      IV.  Nothing  in  the  Fourth  Siection  of  "  The  Copyi?^' 
"roSdicJd  ^^ I^^ip^s  ^'^  1 842,"  shall  extend  or  be  construed  to ^• 
^^Artides  tend  to  deprive  the  Proprietor  of  anv  new  and  original  D^ 
marked,     sign  applied  to  ornamenting  any  Article  of  Manufec^ 
contained  in  the  said  Tenth  Class  of  the  Benefits  of  "Tk 
CoDvright  of  Designs  Acts,"  or  of  this  Act :  Provided  there 
shall  have  been  printed  on  such  Articles  at  each  End  of  th^ 
original  Piece  thereof  the  Name  and  Address  of  such  P^ 
prietor,  and  the  Word  "Registered,"  together  with  the 
Vears  for  which  such  Design  was  registered. 
Pattern  V.  And   be  it  declared.  That  the  Eegistration  of  a^.T 

"Setered  ^^^^^  ^^  Portion  of  an  Article  of  Manu&cture  to  which  a 
*  Design  is  applied,  instead  or  in  lieu  of  a  Copy,  Drawing 
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Print)  Soecification,  or  Description  in  Writing,  shall  be  as 
valid  ana  effectual  to  all  Intents  and  Purposes  as  if  such 
Copy,  Drawing,  Print,  Specification,  or  Description  in 
Writing  had  been  furnished  to  the  Registrar  under  "  The 
Copyridit  of  Designs  Acts." 

vX  The  Proprietor  of  such  extended  Copyright  shall,  on  Proprietor 
Application  by  or  on  behalf  of  any  Person  producing  or  Number*** 
vending  any  Article  of  Manufacture  so  marked,  give  the  ami  Date 
Number  and  the  Date  of  the  Kegistration  of  any  Article  o^ll^l*^"^' 
Manufacture  so  marked ;  and  any  Proprietor  so  applied  to 
who  shall  not  give  the  Number  and  Date  of  such  Registrar 
tion  shall  be  subject  to  a  Penalty  of  Ten  Pounds,  to  be  re- 
covered by  the  Applicant,  with  fiill  Costs  of  Suit,  in  any 
Court  of  competent  Jurisdiction. 

Vn.  Any  Person  who  shall  wilfully  apply  any  Mark  of  Penalty  on 
Reristration  to  any  Article  of  Manufacture  m  respect  where-  {Jcrw  nol*^" 
of  tpe  Application  of  the  Design  thereto  shall  not  have  been  so  marked, 
registered,  or  after  the  Term  of  Copyright  shall  have  ex- 
pired, or  who  shall,  during  the  Term  of  Uopyright,  without 
the  Authority  of  the  Proprietor  of  any  registered  Desi^, 
wilfiiUy  apply  the  Mark  printed  on  the  Piece  of  any  Article 
of  Manuracture,  or  who  shall  knowin^y  sell  or  issue  any 
Article  of  Manufacture  to  which  such  Mark  has  been  wil- 
fally  and  without  due  Authority  applied,  shall  be  subject  to 
a  Penalty  of  Ten  Pounds,  to  be  recovered  by  the  Proprietor 
of  such.  Design,  with  ftdl  Costs  of  Suit,  in  any  Court  of 
competent  Jurisdiction. 

VLH.  Notwithstanding  anytliing  in  "  The  Copyright  of  Proceed- 
Designs  Acts,"  it  shall  be  lawful  for  the  Proprietor  of  Copy-pJ^^entiou 
right  in  any  Design  under  "The  Copyright  of  Designs  of  Piracy 
Acts,"  or  this  Act,  to  institute  Proceedings  m  the  County  JJuuted  in" 
Court  of  the  District  within  which  the  Piracy  is  alleged  totiie  Coanty 
have  been  committed,  for  the  Becovery  of  Damages  which  ^*^"'** 
he  may  have  sustainc^l  by  reason  of  such  Piracy :  Provided 
always,  that  in  any  such  Proceedings  the  Plaintiff  shall  de- 
liver with  his  Plaint  a  Statement  of  Particulars  as  to  the 
Date  and  Title  or  other  Description  of  the  Registration 
whereof  the  Copyright  is  alleged  to  be  pirated,  and  as  to 
the  alleged  Piracy ;  and  the  Defendant,  if  he  intends  at  the 
Trial  to  rely  as  a  Defence  on  any  Objection  to  such  Copy- 
right, or  to  the  Title  of  the  Proprietor  therein,  shall  give 
Notice  in  the  Manner  provided  in  the  Seventy-sixth  Sec- 
tion of  the  Act  of  the  Ninth  and  Tenth  Victories  Chapter 
Ninety-five,  of  his  Intention  to  rely  on  such  special  Defence, 
and  shall  state  in  such  Notice  the  Date  of  Publication  and 
other  Particulars  of  any  Designs  whereof  prior  Publication 
is  alleg^  or  of  any  Objection  to  such  Copyright,  or  to  the 
Title  of  the  Proprietor  to  such  Copyright;  and  it  shall  be 
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lawful  for  the  Judge  of  the  County  Court,  at  the  Instance 
of  the  Defendant  or  Plaintiff  respectiYely,  to  require  any 
Statement  or  Notice  so  deUrered  d j  the  rlamtiff  or  of  the 
Defendant  respectively  to  be  amended  in  such  Manner  as 
the  said  Judge  may  think  fit. 

IX.  The  Frovifflons  of  an  Act  of  the  Ninth  and  Tenth 
Vtctorioj  Chapter  Ninety-five,  and  of  the  Twelfth  and 
Thirteenth  Vtctorioy  Chapter  One  hnndred^  as  to  Proceed- 
ings in  any  Plaint,  and  as  to  Appeal,  and  as  to  Writs  of 
Prohibition,  shall,  so  fiu*  as  they  are  not  inconmstent  with 
or  repugnant  to  the  Provisions  of  this  Act,  be  applicable  to 
any  Proceeding  for  Piracy  of  Copyright  of  Designs  under 
the  said  Copynght  of  Designs  Acts  or  this  Act 

SCHEDULE  referred  to  in  the  foregoing  Act. 

5  &  6  Vict.  c.  100. 
[10  Aug.  1842.] 


The  Pro- 

feedings  of 
Couoty 
Conrts 
Acts  appli- 
cable to 
proceed- 
iDirs  for 
Piracy  of 
Designs. 


6  &  7  Vict.  c.  65. 
[22  Aug.  1843.] 

18&14Vict.  c.  104. 
[14  Aug.  1850.] 

14  Vict.  c.  8. 
[11  April  1851.] 


An  Act  to  consolidate  and  amend  the  Laws 
relating  to  the  Copyright  of  Designs  for 
ornamenting  Articles  of  Manu&ctuie. 

An  Act  to  amend  the  Laws  relating  to  the 
Copyright  of  Designs. 

An  Act  to  extend  and  amend  the  Acts  rdat* 
ing  to  the  Copyright  of  Designs. 

An  Act  to  extend  the  Provisions  of  the  De- 
signs Act,  1850y  and  to  ^ve  Protection 
from  Piracy  to  Persons  exhibiting  new  In- 
ventions in  the  Eadiibition  of  the  Works  of 
Industry  of  all  Nations  in  One  Thousaffl 
eight  hundred  and  fifty-one. 


Cap.  LXXV. 

An  Act  to  amend  the  Law  relating  to  Cheap  Trains^  and^ 
restrain  the  Exercise  of  certain  Powers  by  Canal  Compa- 
nies being  also  Railway  Companies. — [2d  August  1858.] 

7  &  8  vioL  Whereas  by  the  Act  passed  in  the  Session  of  Parliament 
-  "  held  in  the  Seventh  and  Ei^th  Years  of  the  Reign  of  Her 
present  Majesty,  Chapter  Eighty-five,  Section  Six,  it  i5 
enacted,  amongst  other  things,  with  respect  to  the  Cheap 
Trains  thereby  required  to  be  provided  in  certain  Cases, 
that  the  Fare  or  Charge  for  each  Third-Class  Passenger  by 
any  such  Train  shall  not  exceed  One  Penny  for  each  MI? 
travelled :  And  whereas  it  is  expedient  to  amend  the  sai<l 
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Act  in  manner  herein-after  mentioned :  And  whereas  it 
is  also  expedient  to  amend  the  Act  passed  in  the  Ninth 
Year  of  the  Keign  of  Her  present  Majesty,  Chapter  Forty- 
two,  intituled  An  Actio  enable  Canal  Companies  to  become 
Carriers  of  Goods  upon  their  Canals^  by  restraining  as  herein- ^  *  ^  Vict, 
after  mentioned  the  Exercise  of  certain  Powers  therein  con-*^' 
tained:  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritaal  and  Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  Authority  of  tne  same,  as 
follows : 

I.  When  the  Distance  travelled  by  any  Third-class  Pas- For  Frac- 
senger  by  any  Train  run  in  compliance  with  the  Provisions  Qn^^^iUe 
relating  to  Cheap  Trains  contained  in  the  said  Act  of  the  One  Penny 
Seventh  and  Eighth  of  Victoria^  Chapter  Eighty-five,  is  a^^w^, 
Portion  of  a  Mile,  and  does  not  amount  to  One  Mile,  the  and  for' 
Fare  for  such  Portion  of  a  Mile  may  be  One  Penny,  or  J"^*ij|°" 
when  such  Distance  amounts  to  one  Mile,  or  Two  or  more  Haifa  Mile, 
Miles,  and  a  Portion  of  another  Mile,  the  Fare  or  Charge  ^^^*J^®^^^*** 
for  such  Portion  of  a  Mile,  if  the  same  amounts  to  or  ex-amouuu  to 
ceeds  One  Half-Mile,  may  be  One  Halfpenny :  Provided  ^"«    Mile 
always,  that  for  Children  of  Three  Years  and  upwards,  butone""Haif- 
nnder  Twelve  Years  of  Age,  the  Fare  or  Charge  shall  notP^'^^'y  ™ay 
exceed  Half  the  Charge  for  an  adult  Passenger.  becharged. 

II.  After  the  passing  of  this  Act,  no  Fare  heretofore  ^ate* 
charged  to  or  received  ftom  any  Third-class  Passenger  bychar^^d'* 
any  such  Train  as  aforesaid  shall  in  any  Proceeding  to  bepotexcet-d- 
hereafter  instituted  be  deemed  to  have  exceeded  the  Ratean^wed*°by 
prescribed  in  such  Case  by  the  said  Act  of  the  Seventh  this  Clause 
and  Eighth  of  rictoria,  Chapter  Eighty-five,  if  the  sameS^'J^^^^^^! 
shall  not  have  exceeded  the  Kate  of  One  Farthing  for  eachce^ive. 
entire  Quarter  of  a  Mile  travelled. 

in.  Notwithstanding  anything  contained  in  the  said  re-Canai 
cited  Act  of  the  Ninth  Year  of  Her  Majesty,  it  shall  not  be^^^™^**^]^* 
lawful  for  any  Canal  or  Navigation  Company,  being  also  a  Ran  way 
Railway  Company,  or  entitled  to  work  any  Railway  con-^°^°"jP*{j|^» 
itructed  under  the  Authority  of  any  Act  of  Parliament,  Leases    of 
lereafter  to  accept  a  Lease  of  the  whole  or  any  Part  of  the.^"***^"  '*"- 
[Undertaking  of  any  other  Railway  and  Canal  Company  ordaii^  "aal 
)f  any  Canal  or  Navigation  Company,  or  of  the  Tolls,  Dues,***®"**^- 
>r  Charffes  upon  or  in  respect  or  the  whole  or  any  Part  of 
iny  such  Undertaking,  except  under  the  Powers  of  some 
Vet  or  Acts  heretofore  passed  or  to  be  hereafter  passed  in 
trhich  the  parties  to  any  such  Lease  shall  be  specifically 
lamed  and  authorised  to  enter  into  the  same. 
IV.  This  Act  shall  continue  in  force  for  One  Year  next  Act  to  be 
fter  the  passing  thereof,  and  thence  to  the  End  of  the  thenjj/;^'^/^'' 
pxt  Session  of  Parliament. 
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An  Act  to  simplify  the  Forms  and  diminish  the  Expenuof 
completing  Titles  to  Land  in  Scotland. — [2d  Augost 
1868.] 

Whereas  it  is  expedient  to  simplify  the  FormB  asJ 
diminish  the  Expense  of  completing  Titles  to  Land  k 
Scotland:  Be  it  enacted  by  the  Queen's  most  Excdlei& 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 
Instra.  L  From  and  after  the  First  Day  of  October  in  the  pre- 

SSrw  no  ^^^  Year,  it  shall  not  be  necessary  to  expede  and  record  an 
lunger  ne.  Instrument  of  Sasine  on  any  Conveyance  of  Lands,  but  it 
batCoii-    ^^^  ^  competent  and  sufficient  for  the  Person  or  Persons 
▼eyauces    in  whose  Favour  the  Conveyance  is  granted,  instead  (I 
re*oiSed    ®^P®^^"g  ^^^  recording  such  Instrument  of  Sasine,  to  recori 
instead,     the  Conveyance  itself  in  the  Register  of  Sasines  app&i^ 
ble  to  the  Lands  therein  contained ;  and  the  Convejaocc. 
being  presented  for  Registration  with  a  Warrant  of  fieg^^ 
tration  thereon,  in  or  as  nearly  as  may  be  in  the  Fonn  d 
Schedule  (A.)  No.  I.  hereto  annexed,  specifying  the  Persia 
or  Persons  on  whose  Behalf  it  is  so  presentee^  and  sigt^ 
by  such  Person  or  Persons,  or  his  or  their  Agent,  and  bei^ 
so  recorded  along  with  such  Warrant,  shall  have  the  ssas^ 
legal  Force  and  Eflect  in  all  respects  as  if  the  Conveyafl4^ 
so  recorded  had  been  followed  by  an  Instrument  of  Sa^^ 
duly  expede  and  recorded  at  the  Date  of  recording  the  saii 
Conveyance,  according  to  the  present  Law  and  Practice,  ii^ 
favour  of  the  Person  or  Persons  on  whose  Behalf  the  C<jfr 
veyance  is  presented  for  Registration. 
Not  necea-     ll.  Where  a  Conveyance  of  Lands  shall  be  contained  r 
lecor^d  the  *  ^^^^  granted  for  further  Purposes  and  Objects,  such  t 
whole  Con- a  Marriage  Contract,  Deed  of  Trust,  or  Deed  of  Settr 
veyance.    ment,  it  shall  not  be  necessary  to  record  the  whole  of  su^ 
Deed,  but  it  shall  be  competent  and  sufficient  to  es^^ 
and  record  in  the  appropriate  Register  of  Sasines  a  Notarii- 
Instrument  setting  forth  generally  the  Nature  of  the  D^^; 
and  containing  at  length   those   Portions   of   the  De^ 
by  which  the  Lands  are   conveyed,  and  by  which  R^ 
Burdens,  Conditions,  or  Limitations  are  imposed;   ^^^ 
where  a  Deed  conveys  separate  Lands  or  separate  Interest^ 
in  the  same  Lands  to  the  same  or  different  [Persons,  it  sh^^ 
not  be  necessary  to  record  the  whole  of  such  Deed,  bat  ^ 
shall  be  competent  and  sufficient  to  expede  and  reconi  *^ 
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Foresaid  a  Notarial  Instrument  setting  forth  generally  the 
latnre  of  the  Deed,  and  containing  at  length  the  Part 
*  Parts  of  the  Deed  by  which  particular  Lands  are  con- 
jved  to  the  Person  or  Persons  in  whose  Favour  the 
otarial  Instrument  is  expede,  and  the  Part  of  the  Deed 
hich  specifies  the  Nature  and  Extent  of  the  Right  and 
iterest  of  such  Person  or  Persons,  with  the  Keal  Burdens, 
onditions,  and  Limitations,  if  any,  and  such  Notarial  In- 
Tument  shall  be  in  or  as  nearly  as  may  be  in  the  Form  of 
schedule  (B.)  hereto  annexed. 

ni.  Immediately  before  the  Testing  Clause  of  any  Con-ciauae  di- 
;eyance  it  shall  be  competent  to  insert  a  Clause  of  Direc-pj^^  ^^ 
ion,  in  or  as  nearly  as  may  be  in  the  Form  of  Schedule  ConTey- 
C.)  hereto  annexed,  specifying  the  Part  or  Parts  of  the^^JlJ* 
Conveyance  which  the  Granter  thereof  desires  to  be  recorded 
1  the  Register  of  Sasines,  and  when  such  Clause  is  so  in-> 
'Hed  the  Keeper  of  the  Register  shall  record  such  Part  or 
^arts  only,  together  with  the  Clause  of  Direction  and  the 
esting  Clause,  and  the  recording  of  such  Part  or  Parts  of 
ie  Conveyance,  together  with  the  Clause  of  Direction  and 
3e  Testing  Clause,  and  the  Wan'ant  of  Registration  as 
«fcre  provided,  shall  have  the  same  legal  Force  and  Effect 
s  if  a  Notarial  Instrument  containing  such  Part  or  Parts 
f  the  Conveyance  had  been  duly  expede  and  recorded  in 
wour  of  the  Party  on  whose  Behalf  the  Conveyance  is  pre- 
ented :  Provided  always,  that,  notwithstanding  such  Clause 
»  Direction,  it  shall  be  competent  for  the  Party  entitled  to 
resent  the  Conveyance  for  Registration  to  record  the  whole 
conveyance,  or  to  expede  and  record  a  Notarial  Instrument 
IS  herein-before  provided,  in  the  same  Manner  as  if  the 
■conveyance  had  contained  no  such  Clause  of  Direction ;  and 
^'nere  a  Notarial  Instrument  shall  be  expede  as  herein- 
«fore  provided,  no  Part  or  Parts  of  the  Conveyance  directed 
^  be  recorded  shall  be  omitted  from  such  Instrument. 
IV.  It  shall  not  be  necessary  to  expede  and  record  aninstra- 
Dstrument  of  Resignation  ad  remanenUam  on  any  Pro- 5^™^ 
oratory  of  Resignation  ad  remanentiamy  or  on  any  Convey- Uon  ad  rc- 
•^e  containing  an  express  Clause  of  Resignation  ad  '•^»w«w-no  "*q'**™ 
W»«m,  but  it  shall  be  competent  and  sufiBcient  for  thenecesMiry, 
■^perior  in  whose  Favour  the  Resignation  under  such  Pro- J^'  ncwin 
J'atory  or  Conveyance  is  authorised  to  be  made  to  record  favour  of 
JJ^be  appropriate  Register  of  Sasines  such  ProcuratorySopcrior 
r  Conveyance,  with  a  Warrant  of  Registration  thereon,  or^rded 
F^xpede  and  record  a  Notarial  Instrument,  as  nearly  as*n«t«»^ 
*y  oe  in  the  Form  of  Schedule  (B.) ;  and  such  Procura- 
cy or  Conveyance  and  Warrant,  or  such  Notarial  Instru- 
1^^  being  so  recorded,  shall  have  the  same  Effect  as  if  an 
^nunent  of  Resignation  ad  remaneniiam  had  been  expede 
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on  such  Procuratory  or  Convejance,  and  had  been  recorded 
in  the  Register  of  Sasines,  according  to  the  present  Law 
and  Practice  at  the  Date  of  recording  such  Procnntory  or 
Conveyance  or  Instrument ;  and  all  Instruments  of  B«i^ 
nation  ad  remanentiam  may  be  in  or  as  nearly  as  may  be  in 
the  Form  of  Schedule  (D.),  and  when  in  such  Form  maj 
be  recorded  in  the  appropriate  Register  of  Sasin^  at  any 
Time  during  the  Life  of  the  Party  in  whose  Favour  tfe 
Resignation  is  made,  and  the  Date  of  Presentment  ri 
Entry  set  forth  on  any  Instrument  of  Resiraation  in  si»i 
Form  by  the  Keeper  of  the  Register  shall  oe  the  Date  of 
the  Resignation  and  of  the  Instrument. 
Certaiu         V.  It  shall  not  be  necessary  to  insert  in  any  Conveyance 
lon^nS-''  *  Clause  of  Obligation  to  infeft,  or  a  Precept  of  Sasine  or 
cessary  in  Warrant  for  infeftment ;  and  if  the  Lands  shall  be  disponed 
Mces*^"     *^  ^®  holden  a  me  only  or  a  me  vel  de  me^  the  Claua 
so  expressing  the  Manner  of  holding  shall  imply  that  the 
Lands  are  to  be  holden  in  the  Manner  expressed  in  the  Act 
Tenth  and  Eleventh  Vtctoriay  Chapter  Forty-eight,  Section 
Two,  with  reference  to  Obligations  to  infeft  a  me oi  ana 
vel  de  me  respectively ;  and  wnere  no  holding  is  expressed 
the  Conveyance  shall  be  held  to  imply  that  the  Lands  are 
to  be  holden  in  the  same  Manner  in  which  the  Grantor  d' 
the  Conveyance  held  or  might  have  held  the  same;  and s 
Clause  of  Resignation  in  any  Conveyance  shall  be  held " 
import  a  Resignation  in  favorem  only,  unless  speciallj  &* 
pressed  to  be  a  Resignation  ad  remanentiam :    Provide 
always,  that  nothing  herein  contained  shall  prevent  ^ 
Instrument  of  Resignation  ad  remanenHam  being  expect 
and  recorded  on  a  Conveyance  heretofore  granted,  and  ooc- 
taining  a  Clause  of  Resignation  in  the  Form  authorised  bj 
the  Act  of  the  Tenth  and  Eleventh   VtctariOf  Chapter 
Forty-eight. 
Provision       Vl.  Where  Lands  are  held  of  the  Crown  or  Prince  a»i 
Lands  are  Steward  of  Scotlandy  and  a  Confirmation  of  any  Deed  cf 
held  of  the  Instrument  of  Sasine  or  Notarial  Instrument  recorded^ 
&c?and  a  ^^^  appropriate  Register  of  Sasines  shall  be  recjuired.  * 
ConBrma-  shall  DC  Competent  to  apply  to  the  Presenter  of  Signati£^ 
Dt2d!*&o.  *^^  *  "^"^  ^^  Confirmation  to  be  written  on  such  Deed  o: 
required. '  Instrument,  instead  of  a  Charter  of  Confirmation,  and  snc^ 
Application  shall  be  made  in  the  same  Manner  in  f^ 
respects  as  when  a  Charter  of  Confirmation  is  now  appli^ 
for ;  and  on  the  Presenter  of  Signatures  being  satLsfied  titft 
the  Party  applying  would  be  entitled  to  a  Charter  « 
Confirmation,  he  shall  direct  a  Writ  of  Confirmation  in,  <^ 
as  nearly  as  may  be  in,  the  Form  of  Schedule  (E.)  to  ^ 
written  on  such  Deed  or  Instrument ;  and  such  Writ « 
Confirmation  shall  be  signed  by  the  Presenter  of  Signatures 
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and  the  Amount  of  the  Fees  exigible  in  the  Office  of  the 
Presenter  of  Signatures,  and  also  of  the  Duties  and  Casual- 
ties payable  in  Exchequer  on  account  of  the  Lands  con- 
tained in  the  Deed  or  Instrument  confirmed,  shall  be 
narked  on  the  Deed  or  Instrument  confirmed,  and  certified 
yj  the  Signatures  of  the  Auditor  of  Exchequer  and  of 
M  Presenter  of  Si^atures ;  and  on  Payment  of  such  Fees, 
Duties,  and  Casualties  being  made,  the  Deed  or  Instru- 
ment so  confirmed  shall  be  officially  transmitted  to  the 
Director  of  Chancery,  who,  or  his  Deputy  or  Substitute, 
s^^all  enter  or  cause  to  be  entered  in  a  Book  to  be  kept  for 
the  Purpose,  and  intituled  *<  The  Register  of  Confirmations 
and  Besignations,"  the  leading  Name  or  Names  or  other 
iiiort  distinctive  Description  of  the  Lands  comprehended  in 
ne  Deed  or  Instrument  confirmed,  the  Date  of  recording 
ach  Deed  or  Instrument,  the  Register  in  which  the  same 
5  recorded,  the  Name  of  the  Party  in  whose  Favour  the  Writ 
f  Confirmation  is  granted,  the  Date  of  the  Confirmation, 
nd  also  the  Name  of  the  last  entered  Vassal,  and  the  Date 
»  m  Entry,  and  the  Deed  or  Instrument  so  confirmed 
^all  thereafter  be  delivered  to  the  Party  applying  for  Con- 
nnation,  or  his  Agent ;  and  the  Confirmation  so  granted 
Jail  in  all  respects  be  as  effectual  as  a  Charter  of  Confir- 
•ation  accordin£[  to  the  present  Law  and  Practice,  and 
mi  be  held  to  confirm  the  whole  prior  Deeds  and  Instru- 
ents  necessary  to  be  confirmed,  in  order  to  complete  the 
ivestiture  of  the  Party  obtaining  the  Confirmation. 

'II.  Where  Lands  are  held  of  a  Subject  Superior,  and  a  Provision 
Confirmation   of  any  Deed  or  Instrument  of  Sasine  orJ^^^J^"^" 
notarial  Instrument  recorded  as  aforesaid  shall  be  required,  a  Subject 

shall  be  competent  for  the  Superior  to  confirm  such  Deed^^J^^g^'^j^ 
^  Instrnment  by  a  Writ  of  Confirmation  to  be  written  smmtion of 
pon  such  Deed  or  Instrument  as  nearly  as  may  be  in  the*^^^^- 
orm  of  Schedule  (E.),  and  the  Confirmation  so  gran  ted  "^^ 
jail  be  to  all  Intents  and  Purposes  as  effectual  as  a  Charter 
'Confirmation  according  to  the  present  Law  and  Practice, 
^i  the  Superior  shall  be  bound  so  to  confirm  such  Deed  or 
Mtrument,  if  required  so  to  do :  Provided  always,  that  the 
^y  requiring  such*  Confirmation   shall  be  entitled  to 
imand  an  Entry  by  Confirmation,  and  shall,  if  required, 
^uce  to  the  Superior  a  Charter  or  other  Writ  showing 
^  Tenendas  and  Reddendo  of  the  Lands  contained  in 
ich  Deed  or  Instrument,  and  shall  also  at  the  same  Time 
V  or  tender  to  the  Superior  such  Duties  or  Casualties  as 
*  may  be  entitled  to  demand ;  and  the  Confirmation  so 
f^ted  shall  be  held  to  confirm  the  whole  prior  Deeds  and 
^struments  necessary  to  be  confirmed  in  order  to  complete  ' 

>e  Investiture  of  the  Party  obtaining  the  Confirmation. 
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ProTteioD       Vin.  Where  Lands  are  held  of  the  Crown,  or  Prince 
lundsare  *"^  Steward  of  Scotland^  and  a  new  Investiture  byBfiag- 
held  of      nation  shall  he  required,  it  shall  be  compet^it  for  the  Fartj 
the  Crown,  jfi  j^ght  of  the  Deed  which  is  the  Warrant  for  Kesignation 
BewtoTeft.  to  apply  to  the  Presenter  of  Signatures  for  a  Writ  of  Resig- 
^^  ^y    nation,  to  be  written  on  such  Deed,  instead  of  a  Charter  of 
S^%c.    Resignation ;   and  the  Application  shall  be  made  in  the 
required,    game  Manner  in  all  respects  as  when  a  Charter  of  Besigni- 
tion  is  now  applied  for ;  and  on  the  Presenter  of  Signature 
being  satisfied  that  the  Party  applying  would  be  entitled  to 
a  Charter  of  Resignation,  he  shall  direct  a  Writ  of  Resig- 
nation, in  or  as  nearly  as  may  be  in  the  Form  of  Schedule 
(F.),  to  be  written  on  the  Deed  which  is  the  Warrant  for 
Kesignation  ;  and  the  Writ  of  Resignation  shall  be  fflgned 
by  the  Presenter  of  Signatures,  and  the  Amount  of  tbe 
^ees  exigible  in  the  OflSce  of  the  Presenter  of  Signatures) 
and  also  of  the  Duties  and  Casualties  payable  in  Ezcheqoef 
on  account  of  the  Lands  resigned,  shall  be  marked  on  the 
Deed,  and  certified  by  the  oignatnres  of  the  Auditor  of 
Exchequer  and  of  the  Presenter  of  Signatures ;  and  oq 
Payment  of  such  Fees,  Duties,  and  Casualties  being  made. 
the  Deed  shall  be  officially  transmitted  to  the  Director  of 
Chanceiy,  who,  or  his  Deputy  or  Substitute,  shall  enter  or 
cause  to  be  entered  in  ^^  The  Register  of  ConfinnatioB> 
and  Resignations,"  the  leading  Name  or  Names  or  otk 
short  distinctive  Description  of  the  Lands  resigned,  tk 
Name  of  the  Party  in  whose  Favour  the  Writ  is  grantti' 
the  Date  of  the  Writ,  and  also  the  Name  of  the  last  entered 
Vassal,  and  the  Date  of  his  Entry;  and  the  Deed  sU 
thereafter  be  delivered  to  the  Party  applying  for  the  samet 
or  his  Agent,  and  the  Deed,  with  the  Writ  of  Resignauoc 
so  written  upon  it,  shall  in  all  respects  be  as  efifectaala^i^' 
a  Charter  of  Resignation  of  the  Lands   had   been  dolr 
obtained  according  to  the  present  Law  and  Practice,  a^i 
shaUy  to  all  Intents  and  i^urposes,  operate  as  a  Confirmatioi 
of  the  whole  prior  Deeds  and  Instruments  necessary  to  ^ 
Confirmed  in  order  to  complete  the  Investiture  of  the  Part; 
obtaining  such  Writ ;  and  it  shall  be  competent  to  recoil 
in  the  appropriate  Register  of  Sasines  the  Deed,  with  tb 
Writ  01  Resignation    written   thereon,  and   Warrant  ^^ 
Registration  also  written  thereon,  and  the  recording  of  tk 
same  shall  have  the  same  legal  Force  and  Eflbct  in  al 
respects  as  if  a  Charter  of  Resignation  had  been  granted,  anJ 
such  Charter  had  been  followed  by  an  Instrument  of  Sarins 
duly  expede  and  recorded  at  the  Date  of  recording  suci 
Deed  and  Writ,  according  to  the  present  Law  and  Practice. 
in  &vour  of  the  Party  on  whose  BehaUT  the  Deed  and  Wn^ 
are  presented  for  Registration :  Provided  always,  that  ^ 
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recording  of  such  Deed  along  with  such  Writ  shall  not 
have  the  Effect  of  an  Instrument  of  Sasine  following  on 
such  Deed. 

IX.  Where  Lands  are  held  of  a  Subject  Superior,  and  aproTteion 
new  Investiture  by  Resignation  shall  be  required^  it  shall  J^J^^^ 
be  competent  for  the  Superior  to  grant  in  favour  of  the  held  of  m 
Party  in  right  of  the  Deea  which  is  the  Warrant  for  R^8ijg*|"^jjj^ 
nation  a  Writ  of  Resignation  as  nearly  as  may  be  in  thea^^new 
Form  of  Schedule  (F.),  which  shall  be  written  on  such^"^**^^'*'* 
Deed,  and  the  Deed  with  the  Writ  of  Resignation  written  J[uoii,  So. 
tljereon  shall  be  to  all  Intents  and  Purposes  as  effectual  asi^^r«<^- 
it  a  Charter  of  Resignation  had  been  granted  in  the  usual 
Form,  according  to  the  present  Law  and  Practice,  and  the 
Superior  shall  be  bound  to  grant  such  Writ  of  Resignation 
instead  of  a  Charter  of  Resignation,  if  required  so  to  do  : 
Provided  always,  that  the  Party  requiring  such  Writ  shall 
be  entitled  to  demand  an  Entry  by  Resignatioo,  and  shall, 
if  required,  produce  to  the  Superior  a  Charter  or  other 
Writ  showing  the  Tenendas  and  Reddendo  of  the  Lands 
resigned,  and  shall  also  at  the  same  Time  pay  or  tender  to 
the  Superior   such   Duties  or   Casualties  as  he   may  be 
entitled  to  demand ;  and  the  Writ  of  Resignation  shall  to 
all  Intents  and  Purposes  operate  as  a  Confirmation  of  the 
whole  prior  Deeds  and  Instruments  necessary  to  be  con- 
Hrmed  in  order  to  complete  the  Investiture  of  the  Party 
obtaining  the  Writ ;  and  it  shall  be  coinpetent  to  record  in 
the  appropriate  Register  of  Sasines  the  Deed  with  the  Writ 
of  Resignation  written  thereon,  and  Warrant  of  Registra- 
tion also  written  thereon,  and  the  recording  of  the  same 
shall  have  the  same  legal  Force  and  Effect  m  all  respects 
a^  if  a  Charter  of  Resignation  had  been  granted,  and  such 
Cl^arter  had  been  followed  by  an  Instrument  of  Sasine  duly 
expede  and  recorded  at  the  Date  of  recording  the  said  De^ 
and  Writ,  according  to  the  present  Law  and  Practice,  in 
favour  of  the  Party  on  whose  Behalf  the  Deed  and  Writ 
are  presented  for  Registration  :   Provided  always,  that  the 
i^cording  of  such  Deed  along  with  such  Writ  shall  have 
the  Effect  of  an  Instrument  of  Sasine  following  on  such 
Deed. 

X.  In  muting  Charters  of  Confirmation  or  Resignation  AstoChar^ 
or  other  Charters  by  Progress  it  shall  be  competent  andpj!^^[g^ 
snflicient  to  refer  to  the  Tenendas  and  Reddendo  of  the 
Lands  therein  contained,  as  set  forth  at  Length  in  any 
Charter  or  other  Writ  recorded  in  any  Public  Registeri  and 
Subject  Superiors  shall  be  bound,  if  required,  to  grant  such 
Charters  containing  such  Reference,  in  like  Manner  as  they 
are  now  bound  to  grant  similar  Charters  according  to  the 
Forms  at  present  in  use. 


62  21*  ET  22*  VICTORLfi,  CAP.  76. 

ft 

Aflto Write  XI.  Where,  according  to  the  present  Law  and  Practice, 
TOiwtot  I^^'ecepts  from  Chancery  or  Precepts  of  Clare  constat  are  in 
use  to  be  granted,  it  shall  be  competent  and  sufficient  to 
grant  a  Wnt  of  Clare  constat  in  or  as  nearly  as  may  be  in 
the  Form  of  Schedule  (G.),  and  to  record  such  Writ  of 
Clare  constat  with  the  W  arrant  of  Registration  thereon  io 
the  appropriate  Register  of  Sasines,  and  the  same  being  so 
recorded  shall  have  the  same  legal  Force  and  Effect  in  all 
respects  as  if  a  Precept  from  Chancery  or  Precept  of  Clan 
constat  had  been  granted,  and  an  Instrument  of  SaaiiK 
thereon  had  been  duly  expede  and  recorded  at  the  Date  of 
recording  the  said  Writ,  according  to  the  present  Law  and 
Practice,  in  favour  of  the  Person  or  Persons  on  whose 
Behalf  such  Writ  is  presented  for  Registration;  and 
Superiors  shall  be  bound  to  grant  such  Writs  of  Clare  con- 
stat, if  required  by  the  Heir  entitled  to  demand  the  same: 
Provided  always,  that  the  Heir  shall,  if  required,  prodoce  a 
Charter  or  other  Writ  showing  the  Tenendas  and  Reddendo 
of  the  Lands  in  which  his  Ancestor  died  vest,  and  shall  also 
at  the  same  Time  pay  or  tender  to  the  Superior  such  Doties 
or  Casualties  as  he  may  be  entitled  to  demand ;  and  where 
the  Lands  are  held  of  the  Crown  or  of  the  Prince  and 
Steward  of  Scotland^  or  where  the  Heir  is  required  by  the 
Superior,  he  shall  also  produce  a  Decree  of  General  or  of 
Special  Service  establishing  his  Right  to  succeed  to  tk 
Lands ;  and  where  the  Lands  are  held  of  the  Crown  cr 
Prince  and  Steward  of  Seotlandy  the  Application  for  snA 
Writ  of  Clare  constat  shall  be  made  in  the  same  Manner  in 
all  respects  as  when  a  Precept  from  Chancery  is  now  applied 
for ;  and  such  Writ  of  Clare  constat  shall  be  recorded  in 
Chancery  as  Precepts  are  now  in  use  to  be  recorded,  and 
all  Precepts  from  Chancery,  Precepts  and  Writs  of  Clare 
constat,  shall  operate  as  a  Confirmation  of  the  wiiole  Deei^ 
and  Instruments  necessary  to  be  confirmed  in  order  to  com- 
plete the  Investiture  of  the  Parties  obtaining  such  Precept^ 
or  Writs. 
AatoNota-  XH.  Where  a  Party  shall  have  granted  or  shall  grants 
melite'^'Cteneral  Conveyance  of  his  Lands,  whether  by  Beedtnod* 
favour  of  causa  or  inter  vivos,  it  shall  be  competent  to  the  Disponec 
DSponees!  ^^^^^  ^^^^  Conveyance,  or  to  any  other  Party  who  shall 
have  acquired  Right  to  such  Conveyance,  in  whole  or  w 
part,  by  Service,  Assignation,  Adjudication,  or  otherwise, 
to  expede  and  record  a  Notarial  Instrument  in  or  as  nearly 
as  may  be  in  the  Form  of  Schedule  (H.) ;  and  on  sach 
Notarial  Instrument  being  duly  recorded  in  the  appropriate 
Register  of  Sasines,  such  Disponee  or  such  other  Part/ 
acquiring  Right  as  aforesaid  shall  be  in  all  respects  in  the 
same  position  as  if  a  Disposition  had  been  executed  hj  tn^ 
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GniDtor  of  the  General  Conveyance^  in  fiivoor  of  the  Party 
espediDg  the  Notarial  Instrnment,  of  the  Lands  contained 
in  sach  Notarial  Instrument,  with  such  Manner  of  holding, 
a  any,  as  is  expressed  in  the  General  Conveyance,  and  if 
no  particular  Manner  of  holding  is  therein  expressed,  then 
to  be  holden  in  the  same  Manner  as  the  Grantor  of  the 
General  Conv^ance  held  or  might  have  held  the  same, 
and  as  if  such  Disposition  had  been  followed  by  an  Instru- 
ment of  Sasine  of  the  said  Lands  in  his  Favour,  duly 
expedeand  recorded  at  the  Date  of  recording  such  Notarial 
In^troment,  according  to  the  present  Law  and  Practice, 
except  in  the  Case  where  the  Subjects  contained  in  such 
Notarial  Instmment   are   Heritable   Securities,   in  which 
Case  the  Party  so  expeding  and  recording  the  Instrument 
shall  be  in  the  same  I'osition  as  if  an  Assignation  of  such 
Heritable  Securities  had  been  executed  in  his  Favour  by 
the  Grantor  of  the  General  Conveyance,  and  as  if  such 
Assi^ation  had   been   duly  recorded  in   the  appropriate 
Register  of  Sasines  at  the  Date  of  recording  such  Notarial 
Instrument:  Provided  always,  that  where  such   Notarial 
Instrument  shall  be  expede   by  a  Party  other  than  the 
original  Disponee  under  such  General   Conveyance,  the 
Notarial  Instrument  shall  set  forth  the  Title  or  Series  of 
Titles  by  which  the  Party  in  whose  Favour  the  Instrument 
is  expede  acquired  Right  to  such  Conveyance,  and   the 
Nature  and  Extent  of  his  Right. 

XIII.  It  shall  be  competent  to  any  Party,  in  right  of  an  ab  to  As- 
unrecorded  Conveyance,  to  assign  the  Conveyance  in  or  as^'^n^'^ons 
nearly  as  may  be  in  the  Form  of  Schedule  (I.),  No.  1,  andcord'ed" 
Ae  Assignation,  or,  in  the  event  of  there  being  more  thanConvey- 
One,  the  successive  Assignations,  may  be  recorded  in  the^"""* 
appropriate  Resistor  of  Sasines  along  with  the  Conveyance 
itself,  and  a  Warrant  of  Registration  thereon,  in  or  as 
nearly  as  may  be  in  the  Form  of  Schedule  (A.),  No.  2,  and 
it  shall  be  competent  to  write  the  Assignation  or  ALSsigna* 
tions  on  the  Conveyance  itself  in  or  as  nearly  as  may  be  in 
the  Form  of  Schedule  (I.),  No.  2 ;  and  the  Conveyance, 
with  such  Warrant  of  Registration,  along  with  the  Assijg- 
nation  or  Assignations,  separate  from  or  written  upon  the 
Conveyance,  being  so  recorded,  shall  operate  in  favour 
of  the  Assignee  on  whose  Behalf  they  are  presented  for 
Registration,  as  fully  and  effectually  as  if  the  Lands  con- 
tained in  the  Assignation,  or,  if  there  be  more  than  One, 
the  last  Assignation,  had  been  disponed  by  the  original 
Conveyance  in  favour  of  such  Assignee,  and  the  Conveyance, 
with  the  Warrant  of  Registration,  had  been  recorded  in  the 
Manner  herein-beibre  provided  of  the  Date  of  recording 
such  Conveyance  and  Assignation  or  Assignations. 
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^i» toNoto-     XIV.  Where  any  Party  aball  have  acquired  Bigbt  by 

menu lii^  (^^neral  Conve)'ancey  Service,  Attigiiation,  AdjndicatiaQ, 

ikvourof   or  otherwise,  to  an  unrecorded  Conveyance,  granted  in 

fcquiriiifc   ^<^^<>ur  of  another  Person,  it  shall  be  competent  to  sach 

Rights  to   Party  tu  expede  a  Notarial  Instrament  in  or  as  neari;  as 

Sr^e^^"*y  be  in  the  Form  of  Schedule  (K),  settmg  forth  the 

ancM.       Conveyance  and  the  Title  or  Series  of  Titles  by  which  ite 

acquired  Right  to  the  same,  and  the  Nature  and  Extent  of 

his  Right,  and  to  record  the  Conveyance  along  with  tk 

Notarial  Instrument  in  the  appropriate  Register  of  Sasinei 

or  where  it  is  not  desired  to  record  the  whole  of  the  Coo- 

veyance  it  shall  be  competent  to  expede  a  Notarial  Instm- 

ment  in  or  as  nearly  as  may  be  in  the  Form  of  Schedale 

(B.),  setting  forth  generally  the  Nature  of  the  Deed,  and 

containing  at  Length  those  portions  of  the  Deed  by  whidi 

the  Lands  in  regard  to  which  the  said  Instrument  is  expede 

are  conveyed,  and  by  which  Real  Burdens,  Conditions,  or 

Limitations  are  imposed,  and  also  setting  forth  the  Title  or 

Series  of  Titles  by  which  the  Party  acquired  Right  to  the 

Conveyance,  and  the  Nature  and  Extent  of  his  Right,  and  to 

record  such  Notarial  Instrument  in  the  appropriate  Blister 

of  Sasines ;  and  on  the  Conveyance,  with  a  Warrant  of 

Registration  thereon,  along  with  such  Notarial  Instrament 

in  the  Form  of  the  said  Schedule  (K.),  or  on  such  Notarial 

Instrument  in  the  Form  of  the  said  Schedule  (B.)  being  » 

recorded,  the  Party  expeding  the  Instrument  diall  be  in  tb 

same  Position   as  if  the   original  Conveyance  bad  beet 

granted  to  himself,  and  along  with  a  Warraint  of  Begistn* 

tion  thereon   had  been   recorded  in  the  Manner  heretn- 

befbre   provided   of  the  Date  of  recording   the  Notarial 

Instrument. 

Partjcniar      XV.  Where  Lands  have  been  particularly  described  in 

SoTof*     *"*y  P^'^*^  Convejrance,  or  other  Writ,  duly  recorded  in  the 

Lands  ood- appropriate  Register  of  Sasines,  it  shall  not  be  necessary,  ic 

prlor^re-    ^^7  Subsequent  Conveyance  or  Writ  containing  or  referring 

corded      to  the  whole  or  any  Part  of  such  Lands,  to  repeat  the  pa^ 

^^^J^^JJJJticular  Description  of  the  Lands  at  Length,  but  it  shall  be 

t<i,  &c.       sufficient  to  specify  the  leading  Name  or  Names  or  otber 

short  distinctive  Description  of  the  Lands  conveyed,  ^n<l 

the  Name  of  the  County  and  Parish  or  supposed  Parish. 

and  to  refer  to  the  particular  Description  contained  in  the 

prior  Conveyance  or  other  Writ  so  recorded,  in  or  as  nearlj 

as  may  be  in  the  Manner  set  forth  in  Schedule  (L.),  No.  Ij 

and  the  Specification  and  Reference  so  made  shall  be  beM 

to  be  equivalent  to  the  full  Insertion  of  the  particaUr 

Description  contained  in  such  prior  Conveyance  or  other 

Writ  so  recorded,  and  shall  have  the  same  Effect  as  if  the 

particular  Descriptiou  had  been  inserted  exactly  as  it  is  ^^ 
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forth  in  such  prior  Conveyance  or  other  Writ ;  and  in  any 
other  sabsequent  Conyeyance  or  Writ  it  shall  be  competent 
and  sufficient  to  use  such  leading  Name  or  Names  or  short 
distinctive  Description,  with  the  Addition  of  the  Name  of 
the  County  and  x^arish  or  supposed  Parish,  and  to  make 
Reference  to  the  Conveyance  or  Writ  in  which  such  leading 
Name  or  Names  or  short  distinctive  Description  shall  have 
been  so  specified,  without  again  referring  to  the  several 
Conveyances    or    other  Writs   containing  the    particular 
Description  of  such  Lands ;  and  in  such  Case  the  Use  of 
such  leading  Name  or  Names  or  short  distinctive  Descrip- 
tion, with  the  Addition  and  Beference  before  provided,  shall 
be  held  to  be  equivalent  to  the  full  Insertion  of  the  particular 
Description  contained  in  the  several  Conveyances  or  other 
Writs  recorded  and  specified  as  aforesaid. 

XVI.  Where  several  Lands  are  comprehended  in  One  Several 
Conveyance  in  favour  of  the  same  Person  or  Persons,  itve3"edb7"'* 
shall  be  competent  to  insert  a  Clause  in  the  Conveyancetbe  same 
declaring  that  the  whole  Lands  conveyed,  and  therein  par-^^  coming. 
tiealarly  described,  shall  be  designed  and  known  in  future  by  tended 
One  general  Name  to  be  therein  specified;  and  on  the^"n®Jjj^"* 
Conveyance  containing  such  Clause  being  duly  recorded  iuName. 
the  appropriate  Register  of  Sasines,  it  shd^l  be  competent  in 
ail   subsequent   Convevances  or  other  Writs  to  use  the 
general  Name  specified  in  such  Clause  as  the  Name  of  the 
several  Lands  declared  by  such  Clause  to  be  comprehended 
under  it,  and  a  Conveyance  of  such  several  Lands  undar 
the  general  Name  so  specified  shall  be  as  effectual  in  all 
respects  as  if  the  Conveyance  contained  a  particular  Descrip- 
tion of  each  of  such  several  Lands:  Provided  always,  that 
Heference  be  made  in  such  Conveyances  and  Instruments 
of  Sasine  and  Notarial  Instruments  to  a  prior  recorded 
Conveyance  or  Instrument  of  Sasine  or  Notarial  Instrument 
or  other  Writ  in  which  such  Clause  and  Description  are 
contained ;  provided  also,  that  it  shall  not  be  necessary  in 
snch  Clause  to  comprehend  under  One  general  Name  the 
whole  Lands  contained  in  the  Conveyance  in  which  such 
Clause  is  inserted,  but  that  it  shall  be  competent  to  com* 
prehend  certain  Lands  under  one  g^ieral  Name,  and  certain 
other  Lands  under  another  general  Nam^  it  being  clearly 
specified  what  Lands  are  comprehended  under  each  general 
I4ame;  and  such  Clause  of  Beference  shall  be  in  or  as 
nearly  as  may  be  in  the  Terms  set  forth  in  Schedule  (L«), 
No.  2,  hereto  annexed. 

ICYIL  Where  Lands  are  or  shall  hereafter  be  held  under Destina- 
a  Deed  of  Entail  it  shall  not  be  necessary  to  repeat  the^^^j|||* 
Destination  contained  in  such  Entail  at  Length  in  the  may  be  re- 
Conveyancesi  Instruments  of  baaine,  Notarial  Instruments,  ^^''''^^' 
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or  other  Writs  necessary  to  transmit,  renew,  or  complete  a 
Title  under  such  Entail,  but  it  shall  be  sufficient  to  refer  to 
the  Destination  as  set  forth  at  full  Length  in  the  Deed  of 
Entail  recorded  in  the  Register  of  Tailzies,  if  the  same 
shall  have  been  so  recorded,  or  as  set  forth  at  full  LengA 
in  any  Conveyance,  Instrument  of  Sasine,  Notarial  Iiutra- 
ment,  or  other  Writ  duly  recorded  in  the  appropriate 
Register  of  Sasiiies  forming  Part  of  the  Progress  of  Title 
Deeds  of  the  Lands  comprehended  under  the  said  Entail 
such  Reference  being  made  in  the  Terms  or  as  nearly  as 
may  be  in  the  Terms  set  forth  in  Schedule  (L.),  No.  ^ 
hereto  annexed ;  and  the  Reference  so  made  to  such  Desti- 
nation shall  be  equivalent  to  the  full  Insertion  thereof,  and 
fhall  to  all  Intents  and  in  all  Questions  whatever  have  the 
same  legal  Effect  as  if  the  Destination  in  the  recorded  Deed, 
Instrument,  or  other  Writ  referred  to  had  been  inserted  at 
Lengthy  notwithstanding  any  Law  or  Practice  to  the  con- 
trary, or  any  Injunction  to  the  contrary  contained  in  such 
Deed  of  Entail,  and  notwithstanding  any  Enactments  or 
Provisions  to  the  contrary  contained  in  any  Act  or  Acts  of 
Parliament  now  in  force,  all  which  are  hereby  repealed,  so 
far  as  inconsistent  herewith,  but  no  farther. 
Certain  XVIIL  Where  a  Deed  of  Entail  contains  an  express 

Eiitaiu  no  Clause  authorising  Registration  of  the  Deed  in  the  Be^ster 
longer  ne-  of  Tailzies  it  shall  not  be  necessary  to  insert  Clauses  of  Pnv 
'^*''^^'     hibition  against  Alienation,  contracting  Debt,  and  altering 
the  Order  of  Succession^  but  such  Clause  of  Registration 
shall  have  in  every  respect  the  same  Operation  and  Effect 
as  if  such  Clauses  of  Prohibition  had  been  inserted  according; 
to  the  present  Law  and  Practice,  and  duly  fenced  witii 
irritant  and  resolutive  Clauses. 
Recording      XIX.  All  Conveyances  and  Procuratories  of  Resignation 

anOTB?ntr^  *'*''*^**^^''*>  ^^^^  Warrants  of  Registration  written 
Register  thereon,  and  all  Notarial  Instruments  and  Instruments  of 
*'^^"*^?®*  Resignation  ad  remanentiafn^  hereby  authorised  to  be  re* 
cordcKi  in  the  Register  of  Sasines,  may  be  recorded  at  anj 
Time  in  the  Life  of  the  Party  on  whose  Behalf  the  same  sbill 
be  presented  for  Registration  in  the  same  Manner  aslnstro- 
ments  of  Sasine  are  recorded,  and  the  Keepers  of  sm 
Register  are  hereby  authorised  and  required  to  record  the 
same  accordingly,  when  presented  for  that  Purpose ;  and  the 
Date  of  Entry  in  the  Minute  Book  shall  be  held  to  be  the 
Date  of  Registration,  and  the  Date  of  Registration  of  ail 
such  Conveyances,  Procuratories  of  Resignation  ad  reiff' 
nentuxm^  Notarial  Instruments,  and  Instruments  of  Besig- 
nation  ad  remanentiam,  shall  be  equivalent  to  the  Date  ot 
Registration  of  Instruments  of  Sasine  and  Instruments  of 
Resignation  ad  retnanentiam  according  to  the  existing  L^^ 
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and  Practice ;  and  Extracts  of  all  such  Conveyances,  Pro- 
caratoriesof  Besignation,  Warrants  of  Registration,  Notarial 
Instraments,  and  Instmments  of  Resignation  ad  remanent 
tiam  so  recorded  shall  make  faith  in  all  Cases  in  like 
Manner  as  the  recorded  Conveyances,  Procuratories,  War- 
rants, and  Instmments  themselves,  except  where  any  snch 
Conveyance,  Procaratory,  Warrant,  or  Instrument  so  re- 
corded shall  be  offered  to  be  improven. 

XX.  Nothing  contained  in  this  Act  shall  prevent  theP<'«Mnt 
Constitution,  Transmission,  or  Completion  of  Land  Rights  coonfey- 
bjthe  Forms  in  use  prior  to  the  passing  of  this  Act.  uicm  may 

XXI.  Where   a   Judicial   Factor   or  other   Judicial  ^^^ 
Manager  shall  applv  by  Petition  for  Authority  to  complete  compiedng 
a  Title  to  any  Lands  forming  Part  of  the  Estate  under  his?^  ^n  * 
Management,    and  where  uie  Petition  shall  specify  the  Factor. 
Lands  to  which  such  Title  is  to  be  completed,  the  Warrant 
granted  for  completing  such  Title  shall  also  specify  the 

Lands  to  which  such  Title  is  to  be  completed,  and  such 
Warrant  shall  have  the  legal  Operation  and  Effect  of  a 
Disposition  of  the  Lands  in  favour  of  such  Judicial  Factor 
or  Manager  from  the  Party  whose  Estate  is  under  Judicial 
Management,  to  be  holden  in  the  same  Manner  as  such 
Party  held  or  might  have  held  the  same,  except  in  the 
Case  where  the  Subjects  contained  in  such  Warrant  shall 
be  Heritable  Securities,  in  which  Case  such  Judicial  Factor 
or  Manager  on  recording  such  Warrant  in  the  appropriate 
Heeister  of  Sasines  shall  be  in  the  same  Position  as  if 
SQcn  Party  had  granted  in  his  Favour  an  Assignation  of 
snch  Heritable  Securities,  and  as  if  such  Assignation  had 
been  recorded  in  the  appropriate  Register  of  Sasines  at  the 
Date  of  recording  such  W  arrant. 

XXn.  It  shall  be  competent  to  a  Trustee  on  a  seques-Hode  of 
trated  Estate,   or   to   Liquidators,   official  or  voluntary,  ^ISflg'^ 
appointed  for  the  Purpose  of  winding  up  a  Joint  Stock  Trustee 
Company,  to  expede  a  Notarial  Instrument,  setting  forth  S^"**" 
the  Act  and  Warrant  of  Confirmation  in  favour  of  such  and  by'Li- 
Trnstee,  or  the  Appointment  of  such  Liquidators,  official  ^^^^^^J^ 
or  voluntary,  respectively,  and  specifying  the  Lands  belong- stock  Com- 
ing to  the  Bankrupt  or  Company  to  which  a  Title  is  to  beP*"'^*- 
completed,  and  the  Title  by  which  such  Lands  are  held  by 
the  Buikrupt  or  Company,  in  or  as  nearly  as  may  be  in 
the  Form  ot  Schedule  (M.)  hereto  annexed,  and  to  record 
snch  Notarial  Instrument  in  the  appropriate  Register  of 
Sasines,  and  on  such  Notarial  Instrument  being  so  recorded 
such  Trustee  or  such  Liquidators  shall  be  held  to  be  in  all 
I'espects  in  the  same  Position  as  if  the  Kankrupt'or  Com- 
pany had  granted  a  Conveyance  of  the  Lands  contained  in 
the  Notarial  Instrument  in  favour  of  such  Trustee  or  snch 

k 


58  21*  £T  22*  YICTORLSy  CAP.  76. 

Liquidaton,  to  be  holden  in  the  same  Manner  as  the 
Bankrupt  or  the  Company  held  or  might  haye  held  the 
same,  and  as  if  such  Conveyance  had  been  followed  by  ao 
Instrument  of  Sasine  of  said  Lands  in  favoor  of  such 
Trustee  or  of  such  Liquidators,  duly  expede  and  recorded 
at  the  Date  of  recording  such  Notarial  Instrument,  eieq)t 
in  the  Case  where  the  Subjects  contained  in  such  Notanal 
Instrument  are  Heritable  Securities,  in  which  Case  SQcb 
Trustee  or  such  Liquidators,  on  recording  the  Instrnmeot 
in  the  appropriate  Register  of  Sasines,  shall  be  in  the  saioe 
Position  as  if  an  Assignation  of  such  Heritable  Secuhtiea 
had  been  granted  in  favour  of  such  Trustee  by  the  Bank- 
rupt, or  in  favour  of  such  Liquidators  by  the  CompaBj, 
and  as  if  such  Assignation  had  been  duly  recorded  in  the 
appropriate  Register  of  Sasines  at  the  Date  of  reocNrding 
such  rTotarial  Instrument. 
Mode  of  XXUI.  In  order  to  facilitate  the  exUngnishinff  of  Mi<i- 
SjjX^'  superiorities  not  defeasible  by  the  Vassal  it  shall  be  com- 
riorities.  potent  to  any  Subject  Superior,  whether  himself  entered 
with  his  Superior  or  not,  to  relinquish  his  Right  of  Supe- 
riority in  favour  of  his  immediate  Yaasal,  by  granting  « 
Deed  of  Relinquishment  in  the  Form  and  as  nearly  as  mtj 
be  in  the  Terms  of  Schedule  (N,  No.  1.)  hereto  annexed; 
and  on  the  Deed  of  Relinquishment  being  accepted  by  the 
Vassal  by  an  Acceptence  written  on  such  Deed  in  tk 
Terms  set  forth  in  the  Schedule  (N,  No.  2.)  hereto  annexed 
and  being  followed  by  a  Writ  of  Investitaie  by  the  Ovtf* 
superior  as  herein-after  provided,  also  written  upon  the 
Deed  of  Relinquishment,  and  on  such  Deed  with  the 
Acceptance  and  Writ  of  Investiture  written  thereon  being 
thereafter  recorded  in  the  appropriate  R^'ster  of  Sasio^ 
the  Superiority  so  relinquisned  shall  be  held  to  be  extin- 
guished!, and  the  Vassal  and  his  Successors  in  the  Ltods 
uiall  hold  the  same  as  immediate  Vassals  of  the  Over- 
superior  by  the  Tenure  and  for  the  Reddendo  by  and  fof 
which  such  relinquished  Superiority  was  held,  snd  tk 
Vassal  and  his  foresaids  shall  be  entitled  to  apply  fof^^' 
Entry  to  such  Oversuperior  accordingly  as  his  immediate 
Superior;  and  such  Relinquishment  by  a  Superior  who 
shall  not  have  completed  his  Title  to  the  Superiority  reiio- 
quished  shall  not  infer  a  passive  Representetion  on  bis  Pai^ 
nor  any  Liability  for  the  Debts  of  the  Person  last  inftn 
therein,  beyond  the  Price  or  Consideration,  if  any,  which 
he  mav  receive  for  such  Relinquishment. 
investitiire  X^J^IV.  On  |he  Application  of  the  Vassal  in  the  reliflj 
by  Over-  quished  Superiority,  and  on  Production  by  him  of  the  Deed 
•uper  or.  ^^  Relinquishment,  and  Acceptence  thereof,  and  on  his  pav- 
ing or  tendering  such  Duties  and  Casualties  as  may  be 
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exigible  by  the  Oversuperior,  the  Orersuperior  shall  be 
bound  to  receive  the  Vassal  as  his  immeoiate  Vassal  by 
Writ  of  Investitare  in  or  as  nearly  as  may  be  in  the  Form 
of  the  Schedule  (N,  No.  3.)  to  be  written  on  the  Deed  of 
Relinqnishmenty  and  the  Tenendas  and  Reddendo  contained 
in  the  Title  Deeds  of  the  relinquished  Superiority  shall  be 
inserted  therein  in  room  of  those  contained  in  the  former 
Investiture  held  under  the  relinquished  Superiority;  and 
where  the  Lands  are  held  of  the  Crown  or  of  the  Prince 
and  Steward  of  Scotland  such  Writ  of  Investiture  shall  be 
obtained  from  the  Presenter  of  Signatures  in  the  same 
Manner  as  is  herein-before  directed  in  regwi  to  Confirma- 
tions written  on  the  Deeds  confirmed :  Provided  always, 
that  the  Party  applying  for  such  Writ  of  Investiture  shall 
lodge  or  cause  to  be  lodged  in  the  Office  of  the  Presenter 
of  Signatures  a  Draft  of  the  proposed  Writ,  in  the  same 
Manner  as  when  a  Crown  Charter  or  Precept  is  now  applied 
for ;  and  the  Deed  of  Relinquishment,  with  the  Acceptance 
and  Writ  of  Investiture  thereon,  shall  be  officially  tran»* 
mitted  to  the  Director  of  Chancery,  and  recorded  in  the 
same  Manner  in  which  Crown  Charters  are  now  in  use  to  be 
recorded,  and  shall  thereafter  be  delivered  to  the  Vassal  or 
his  Agent  on  payment  of  the  same  Fees  as  are  now  payable 
for  recording  a  Charter  in  Chancery ;  and  the  Investiture 
completed  upon  such  Belinquishment  of  the  Superiority 
shall  be  as  effectual  as  if  the  Granter  of  the  Deed  of  Itelin« 
qoishment  had  completed  his  Title  to  the  Superiority,  and 
had  thereafter  conveyed  the  same  to  the  Vassal,  and  the 
latter,  after  having  completed  his  Titles  under  the  Over* 
superior,  had  resigned  cui  remanefvtiam  in  his  own  Hands : 
Provided  always,  that  the  Investiture  so  completed  shall 
not  in  any  respect  ext^id  the  Rights  or  Interests  of  such 
Oversuperior,  and  that  he  shall  be  entitled  to  no  more  than 
the  Duties  and  Casualties,  taxed  or  untaxed,  to  which  he 
would  have  been  entitled  if  the  Granter  of  the  Deed  of  Be- 
linqnishment  had  remained  his  Vassal. 

X^XV.  Where  the  Right  of  Superiority  so  relinquished  AppHca- 
shall  form  Part  of  an  Estate  held  under  a  Deed  of  strict ^o°  ®^. 
Cntai],  such  Relinquishment  shall  not  operate  as  a  Contra- tailed  Sa"* 
vention  of  such  Entail,  anything  contained  in  the  Deed  ofp«rio"ti«*«. 
Kntail  or  any  Act  of  Parliament  notwithstanding ;  and  the 
Price  agreed  to  be  paid  for  such  Superiority  so  relinquished, 
if   any,  shall  be  consigned  by  the  Vassal  in  One  of  the 
Chartered  Banks  in  Scotland^  subject  to  the  Orders  of  the 
Oourt  of  Session,  and  shall  be  applicable  and  applied  in  such 
and  the  like  Manner  and  to  sucn  and  the  like  Purposes  as 
Purchase  Money  or  Compensation  coming  to  Parties  having 
limited  Interests  is  made  applicable,  under  the  Lands  Clauses 
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Consolidation  (Scotland)  Act,  1845,  or  under  the  Act  of  the 
Eleventh  and  Twelfth  Vietoria,  Chapter  Thir^-six,  intituled 
An  Act  for  the  Amendment  of  the  Law  of  Entail  in  Scot- 
land, or  under  an  Act  of  the  Sixteenth  and  Seventeenth 
Victoria^  Chapter  Ninety-four,  intituled  An  Act  to  extend  thi 
Benej/Ue  of  the  Act  of  the  Eleventh  and  Twelfth  Years  ofBff 
present  Majeetufor  the  Amendment  of  the  t/xw  of  £niatl«i 
8a)dand ;  and  for  that  Purpose  it  shall  be  competent  to 
the  Heir  of  Entail  in  possession  to  present  a  somnuirr 
Petition  to  the  Court  of  Session,  praying  to  have  the  Price 
so  applied,  and  such  Petition  shall  set  forth  the  Karnes, 
Designations,  and  Places  of  Abode  of  those  Heirs  of  Entail 
whose  Consents  would  be  required  to  the  Execution  of  an 
Instrument  of  Disentail ;  and  on  such  Petition  being  served 
on  such  Parties,  and  beingintimated  in  the  Minute  Book  and 
on  the  Walls  in  common  Form,  it  shall  be  competent  for  the 
Court  to  direct  the  Price  to  be  applied  to  such  of  the  said  Par- 
poses  as  may  appear  to  them  to  be  most  expedient :  Provided 
always,  that  wnere  the  Sums  agreed  to  be  paid  for  all  the 
Superiorities  which  form  Part  of  an  entailed  Estate  shall 
not  exceed  the  Sum  of  Two  Hundred  Pounds  such  Suns 
shall  belong  to  the  Heir  in  Possession,  and  the  Court  shall 
direct  such  Sums  to  be  paid  to  him :  Provided  also,  that  the 
Price  of  such  Superiorities  may  be  applied  by  the  Heir  in 
Possession  to  such  Purposes  and  in  such  Manner  as  may  i^ 
authorised  by  any  Private  Act  of  Parliament  authoiisa' 
the  Sale  of  we  entailed  Estate  or  any  Portion  thereof,  aS'- 
the  Application  of  the  Price  thereof. 
I  Price  of         X  A  Vl.  Where  the  Lands  of  which  tbe  Superiority  ^ 

I  Saperiori.  go  relinquished  shall  be  held  by  the  Vassal  under  a  Deed  of 

ei^iied  strict  Entail,  the  Vassal  in  such  Lands  shall  be  entitled^^) 
l*ndsmiw  he  is  hereby  authorised  to  grant  a  Bond  and  Dispositioa 
^  the  i»  Security  over  the  entailed  Estate  for  the  fiiU  Amount  t^' 
entailed  the  Price  paid  for  the  relinquished  Superiority,  together  wtii 
Estate.  jj2  Expenses  incurred  in  the  relative  JProceedings,  includi%' 
the  estimated  Expense  of  such  Bond  and  Disposition^ 
Security,  and  his  granting  such  Bond  and  DispositioD  i^ 
Security  shall  not  operate  as  a  Contravention  of  soA 
Entail,  anything  contained  in  the  Deed  of  Entail  or  any 
Act  of  Parliament  notwithstanding :  Provided  always,  that 
such  Bond  and  Disposition  in  Security  shall  be  granted 
with  the  Consent  of  those  Heirs  of  Entail  whose  Consents 
would  be  required  to  the  Execution  of  an  Instrument  ot 
Disentail  of  the  Lands,  or  under  the  Authority  of  a  Judicial 
Warrant  or  Decree  of  the  Court  of  Session  pronounced  on 
a  summary  Petition  by  the  Heir  of  Entail  in  possession 
praving  for  such  Warrant;  and  the  Proceedings  under 
sucn  Petition  shall  be  the  same  or  as  nearly  as  may  be  the 
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same  as  the  Proceedings  under  a  Petition  to  charge  an  entailed 
Estate  with  P^visions  to  younger  Children,  as  authorised 
by  the  said  Acts  of  the  Eleventh  and  Twelfth  Vtctarioj 
Chapter  Thirty-six,  and  Sixteenth  and  Seventeenth  VictoritZy 
Chapter  Ninety-four :  Provided  always,  that  it  shall  not  be 
necessaxy  that  such  Petition  should  be  publicly  advertised 
in  the  Gazette  or  any  Newspaper,  but  that  Service  and 
Intimation  only  shall  be  made  in  cx>mmon  Form. 

XX Vn.  In  Actions  of  Constitution  and  Adjudication  DUipoce 
against  an  Apparent  Heir  on  account  of  his  Ancestor's  ^j^J™^^^ 
Debt  or  Obligation,  for  the  Purpose  of  attaching  the  An-HebvT 
cestor's  Heritable  Estate,  it  shall  not  be  necessary  to  raise 
a  separate  Summons  of  Constitution  and  a  separate  Sum- 
mons of  Adjudication,  but  both  Actions  may  be  combined 
in  One  Summons,  whether  the  Heir  renounce  the  Succes- 
sion or  not;  and  Actions  of  Constitution,  and  Actions  of 
Constitution  and  Adjudication,  against  an  Apparent  Heir, 
on  account  of  his  Ancestor's  Debt  or  Obligation,  for  the 
Puipose  of  attaching  the  Ancestor's  Heritable  Estate,  and 
Actions  of  Adjudication  against  such  Heir  on  account  of 
his  own  Debt  or  Obligation,  for  the  purpose  of  attaching 
such  Estate,  may  be  insisted  in  at  any  Time  after  the  Lapse 
of  Six  Months  from  the  Date  of  ms  becoming  Apparent 
Heir,  anv  Law  or  Practice  to  the  contrary  notwithstanding ; 
and  in  all  such  Cases  a  Decree  of  Adjudication  shall  beheld 
eauivalent  to  and  shall  have  the  legal  Operation  and  Eflect 
ox  a  Conveyance  from  such  Ancestor  of  tne  Lands  adjudged 
in  favour  of  the  Adiudger,  to  be  holden  in  the  same  Manner 
as  the  Ancestor  held  or  might  have  held  the  same,  except 
in  the  Case  where  the  Subjects  contained  in  the  Decree  of 
Adjudication  are  Heritable  Securities,  in  which  Case  the 
Adjudger  or  other  Party  in  right  of  the  Decree  on  recording 
the  Decree  in  the  appropriate  Register  of  Sasines  shall  be 
in  the  same  position  as  if  an  Assignation  of  such  Heritable 
Securities  had  been  granted  in  his  Favour  by  the  Ancestor 
whose  Estate  is  adjudged,  and  as  if  such  Assignation  had 
been  duly  recorded  in  uie  apnropriate  Register  of  Sasines  at 
the  Date  of  recording  such  Decree ;  but  the  Right  of  the 
Saperior  to  the  Composition  payable  by  an  Adjudger  as 
due  under  the  existing  Law  is  hereby  reserved  entire,  and 
the  Adjudger  by  recording  the  Decreet  of  Adjudication  in 
the  Register  of  Sasines,  and  such  Adjudger  or  any  Person 
in  his  Kight  by  expeding  and  recording  m  such  Register  a 
Notarial  Instrument  proceedin^^  on  such  Decreet,  with  or 
without  any  connecting  Title,  m  virtue  of  this  Act,  shall 
become  indebted  in  such  Composition  to  the  Superior,  and 
shall  be  bound  to  pay  the  same  on  the  Superior  tendering  a 
Charter  of  Confirmation,  whether  such  Charter  shall  be 
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accepted  or  not,  and  the  Saperior  shall  be  entitled  to  recover 

such  Composition  as  accoros  of  Law. 

ProhibU        XX  V  ill.  Where  the  Investiture  of  any  Lands  has  im- 

tion         posed  or  shall  impose  a  Prohibition  against  SuUnfeadation 

Sabinfen-  or  against  alternative  holding  nothing  contained  in  this 

<i«tioo  not  Act  shall  operate  to  authorise  Subinfeudation  or  an  shenup 

fected. '    ^^^  holding  in  respect  to  such  Lands ;  and  nothing  in  this 

Act  contained  shall  be  construed  to  take  away  or  impair 

any  of  the  Rights  or  Bemedies  competent  to  a  Supcm 

against  his  Vassal  lying  out  unentered. 

Obiiga-         XXIX.    Where   any   Obligation,  Burden,   C(mditi«ffl, 

^inte^  Qualification,  or  other  Matter  has  been  or  shall  be  appwnted 

be  ioMitedto  be  inserted  or  referred  to  in  the  Instruments  of  Sasine  or 

me^^'  of  Resignation  ad  retnanentiam  applicable  to  any  Lands^ 

Saiineshiuisuch  Obligation,  Burden,  Condition,  Qualification,  or  other 

In  Nouruu^^^^*^  ®^*^  ^  inserted  or  referred  to  in  any  Notarial  Id- 

instrn-      strumeut  applicable  to  such  Lands  to  be  e^qpede  in  virtae 

"w****-       of  this  Act. 

c&M  of         XXX.  Where  a  General  Service  only  is  intended  to  be 
^^y  Do-  *^*™®^  through  by  an  Heir,  it  shall  not  be  necessaiy,  if  the 
micUe  te    Deceased  died  upwards  of  Forty  Years  prior  to  the  Date  of 
unknown,  presenting  the  Petition  for  General  Service  as  Heir  to  him, 
to  state  or  prove  the  County  within  which  the  Deceased 
had  his  ordinary  or  principal  Domicile  at  the  Time  of  his 
Death,  or  that  such  Domicile  was  furth  of  Scotland;  bnt  io 
such  Cases  it  shall  be  sufficient  (so  far   as  r^ards  the 
Domicile  of  the  Deceased)  for  the  Heir  to  state  in  bis 
Petition,  and  if  required  in  the  Court  of  Service  to  nuke 
Oath,  that  he  is  unable  to  prove  at  what  Place  the  Deoeased 
had  his  ordinary  or  principal  Domicile  at  the  Time  of  his 
Death :  Provided  always,  that  in  eveiy  such  Case  the  Fetiti(xi 
for  General  Service  as  Heir  to  the  Deceased  shall  be  dealt 
with,  and  all  relative  Procedure  shall  be  regulated,  in  or  as 
nearly  as  may  be  in  the  same  Manner  as  if  it  had  be^ 
proved  that  the  Deceased  had  at  the  Time  of  his  Death  bi-^ 
ordinary  or  principal  Domicile  fiirth  of  Scotland, 
Power  to        XXjQ.  In  case  of  any  Error  or  Defect  in  any  Notarial 
^"Ste^  Instrument  expede  in  virtue  of  the  Act  Eighth  and  Ninth 
Convev-     Victoria^  Chapter  Thirty-five,  or  in  an v  Notarial  Instnunept 
^tif'the  *    ^  ^  expede  m  virtue  of  that  Act  or  of  the  present  Act,  or  in 
Original,    the  recording  of  any  such  Instrument,  or  of  any  Instrament 
Warrant    ^^  Resignation  ad  remanentiam^  or  in  the  recording  of  any 
of  Regis.    Conveyance  or  Procuratory  of  Besignation  ad  remanentm 
tratioD,&c.^y  Warrant  of  Registration  to  be  recorded  in  the  Register 
of  Sasines  in  virtue  of  the  present  Act,  it  shall  be  oosopetent 
of  new  to  make  and  record  a  Notarial  Instrument  or  IiistrB- 
ment  of  Resignation,  or  of  new  to  record  the  Conveyance 
or  Procuratory  of  Resignation  with  the  original  or  a  ne* 
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Warrant  of  Begistration,  as  the  Case  may  require;  and 
such  new  Notarial  Instrument  or  Instrument  of  Kesignation 
so  expede  and  recorded,  or  such  Conveyance  or  Procuratoiy 
of  Besignation  so  of  new  recorded  with  the  original  or 
new  Warrant  of  Registration,  as  the  Case  may  require, 
shall  fiom  the  Date  of  recording  thereof  have  the  same 
Effect  as  if  no  previous  Notarial  Instrument  or  Instru- 
ment of  Besignation  had  been  expede  or  recorded,  or  as 
if  such  Conveyance  or  Procuratory  of  Besignation  and 
original  Warrant  of  Begistration  had  not  been  previously 
recorded. 

XXXn.  It  shall  not  be  necessary  to  append  the  Seal  Not  neees- 
appointed  by  the  Treaty  of  Union  to  be  kept  and  used  in  Seot-^^y^^^ 
landj  in  place  of  the  Great  Seal  thereof  formerly  in  use,  to  ^  Crown 
any  Charter  from  Her  Majesty  or  Her  Boyal  Successors,  or  C^""f*«"- 
the  Seal  of  His  Boyal  Highness  the  Prince  and  Steward  of 
Scotland  to  any  Charter  from  His  Boyal  Highness  or  His 
Boyal  Successors,  unless  the  Beceivers  of  such  Charters 
shsul  require  the  appropriate  Seal  to  be  appended ;  and  in 
framing  such  Charters  hereafter  the  Statement  with  refer- 
ence to  the  Seal  ^^  that  the  same  is  accordingly  appended" 
now  in  use  to  be  inserted  in  the  Testing  Clause  shall  be 
omitted,  except  in  Cases  where  the  Seal  is  actually  appended; 
and  such  Cnarter  shall  be  in  all  respects  as  valid  and 
effectual  without  the  Seal  as  if  the  same  had  been  appended 
thereto. 

XXXin.  The  Act  of  the  Sixth  and  Seventh  of  His  late  Recorded 
M^esty  King  William  the  Fourth,  Chapter  Thirty-three,  ^°J»*™;^^ 
intituled  An  Act  to  amend  and  regulate  the  Law  of  Scotland  to  be  dial- 
og to  Eravwrea  in  Instruments  of  Sasine  and  of  JRegistration}^^^  ®" 
ad  remanentiam,  shall  extend  and  be  applicable  to  Notarial  of  En- 
Instruments,  and  Instruments  of  Besignation  ad  r^manen*  Bures. 
tiam  authorised  by  this  Act,  and  to  Notarial  Instruments 
expede  and  to  be  expede  under  the  Act  of  Eighth  and  Ninth 
of  Victoria^  Chapter  Thirty-one. 

XXXIV.  All  Deeds,  Writs,  and  Instruments  whatever, Deeds  and 
mentioned  or  not  mentioned  in  this  Act,  having  a  Testing  Jj^^JJJ^ 
Clause,  may  be  partly  written  and  partly  printed  or  en- be  partly 

S-aved :  Provided  always,  that  in  the  Testing  Clause  thejjjj*®^^, 
ate,  if  any,  and  the  Names  and  Designations  of  the  Wit- printed  or 
nesses,  and  the  Number  of  the  Pages  of  the  Deed  or  Instru-*°P»v«d- 
ment,  if  the  Number  be  specified,  and  the  Name  and  Designa- 
tion of  the  Writer  of  the  written  Portions  of  the  Body  of  the 
Deed,  Writ,  or  Instrument,  and  of  the  written  Portions  of 
the  Testing  Claiise,  shall  be  expressed  at  Length  in  Writing ; 
and  such  JDeeds,  Writs,  and  Instruments  shall  be  valid  and 
effectual  in  the  same  Manner  as  if  they  had  been  wholly  in 
Writing. 


64  ar  ET  M*  VICTORLfi,  cap.  76. 

Extent  of       XXXV.  This  Act  shall  not  extend  or  apply  to  the 
^^         Titles  of  Lands  held  by  Burga^  Tenore,  or  by  any  similar 
Mode  of  Tenure  known  and  effectual  in  Law. 
utiSJ'V       XXXVI.  The  following  Words  in  this  Act  and  in  the 
Termsf     Schedules  annexed  to  this  Act  shall  have  the  several  Mean- 
ings hereby  assigned  to  them^  unless  there  be  something  in 
the  Subject  or  Context  repugnant  to  such  Construction ; 
that  is  to  say,  the  Word  "  Deed"  and  the  Word  "  Con- 
veyance" shall  extend  to  and  include  Original  Charten, 
Charters  and  Writs  of  Resijgnation,  Charters  of  Adjadi* 
cation  and  of  Sale,  Dispositions,  Bonds  and  Dispositions 
in  Security,  Bonds  of  Annuity  and  of  Annual  Bent,  and 
other  Heritable  Bonds,  Feu  Contracts,  Contracts  of  Ground 
Annual,  Decrees  of  Adjudication,  Decrees  of  Sale  and  of 
Special  Service,  Precepts  from  Chancery,  Precepts  and 
writs  of  Clare  constat,  Write  of  AcknowledCTient,  Con- 
tracts of  Excambion,  and  other  Deeds  and   Decrees  bv 
which  Lands   are  conveyed,  or  Righte  in  Lands,  either 
absolute  or  redeemable  or  in  Security,  are  constituted  or 
conveyed,  and  official  Extracte  of  any  such  Deeds,  Convev- 
ances,  and  Decrees,  and  all  Codicils,  Deeds  of  Nomination, 
Decrees  of  Declarator,  and  other  Writings  bearing  Refer- 
ence to  Conveyances  separately  granted,  and  naming  or 
appointing  Persons  to  exercise  or  enjoy  the   Rights  or 
Powers  conferred  by  such  Conveyances,  shall  be  aeem€(i 
and  taken  for  the  Piirposes  of  this  Act  to  be  Parts  of  ik 
Conveyances  to  which  they  separately  bear  Reference ;  the 
Word  '^  Lands"  shall  extend  to  and  include  Lands,  Houses. 
Teinds,  Fishings,  Patronages,  Mills,  Min^  Minerals,  and 
in  general  all  Heritable  Subjects,  Securities,  and  Rights ; 
the  Word  ^^  Instrument"  shall  extend  to  and  include  all 
Notarial  Instrumente   authorised  by  this  Act,   and  alao 
Instruments  of  Sasine ;  the  Words  ^'  Notarial  Instnun^ts" 
shall  include  only  the  Notarial  Instruments  authorised  bj 
tliis  Act. 
Short  XXXVn.  This  Act  may  be  cited  for  all  Purposes  ^ 

Title.        a  The  Titles  to  Land  (Scotland)  Act,  1858/' 
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SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDXJLE  (A.) 
No.  1. 

Varrant  of  Registration  to  be  written  on  a  Conveyance  when  presented 
without  Assignation  apart  or  Notarial  Instrument. 

Register  on  behalf  of  A.B.  {insert  Designation)  [or  Register,  ^c. 
Jong  with  Assignation  {or  Assignations)  {or  Writ  of  Resignation) 
hereon]  {or  otfierwise,  as  iJie  Case  may  be). 

(Signed)  A.B. 

lor']  CD.,  W.S.,  Edinburgh. 

{or^  as  the  Case  may  be,)  Agent  of  the  said 

A.B. 

No.  2. 

^arrant  of  Registration  to  be  written  on  a  Conveyance  when  presented 
with  Assignation  apart  or  Notarial  Instrument. 

Kegister  on  behalf  of  A.B.  {insert  Designation)  along  with  the 
'^ignation  [or  Assignations  or  Notarial  Instrument]  docketed  with 
jference  hereto  {or  otherwise^  as  the  Case  may  be). 

(Signed)  A.B. 

[or]  C.D.y  W.S.,  Edinburgh. 

{or,  as  the  Case  may  be,)  Agent  of  the  said 

A.B. 

SCHEDXJLE  (B.) 

Notarial  Instrument  in  favour  of  Dispones  or  his  Assignee^  ^c. 

^  ^^      ^  there  was  by  [or  on  behalf  of]  A.B.  of 

"9  Gsquire,  presented  to  me,  Notary  Pubhc  subscribing,  a  Disposi- 
^^  [or  other  Deed,  or  an  Extract  of  a  Deed,  as  the  Case  may  fcj 
'^nted  bjr  CD.  of  Y., Esquire,  and  bearing  Date  [inseHihs  Date], 
7  which  Disposition  the  said  CJ).  sold,  alienated,  and  disponed  to 
|e  said  A.B.  [or  gave,  ^nted,  and  disponed,  or  otherwise,  as  the 
««f  may  be,  to  the  said  A.B.]  [or  to  EJ^.],  and  his  Heirs  and 
'^ignees  [insert  the  Destination,  if  any,]  heritably  and  irredeemably 
'''  redeemably,  or  in  Liferent,  or  otherwise,  as  the  Case  may  be,]  all 
^<L  whole  [h^e  insert  the  Description  of  the  Subjects  conveyed ;  and 
^^  Deed  be  granted  under  the  Burden  of  a  Real  Lien  or  Servitude^ 
^  ^"^^y  other  ineumbranee,  Condition,  or  QuaUficaiion  of  the  Right, 
Sunder  Redemption,  add  here],  "  but  always  under  the  Burden  of  a 
K^al  Lien,'*  ^e.  [as  the  Case  may  be],  (if  the  Party  expeding  the 
^^^ment  be  other  than  the  original  Dispones,  add]  as  also  there 
^  Pi^dented  to  me  [here  specify  the  Title  or  Series  of  Titles  by 

I 


66  21'  ET  «•  VICTORI-fi,  CAP.  7«, 

which  the  Party  acquired  Eighty  and  the  Nature  and  Extent  of  his 
Eight\  whereupon  this  Instrument  is  taken  by  the  said  .4^.  in  the 
Hands  of  G.Ii.  [insert  Name  and  DeeianatUm  of  Notary  PMkX 
in  the  Terms  of  "  The  Titles  to  Land  (Scotland)  Act,  1858."  Li 
witness  whereof  [here  insert  a  Testing  Clause^  as  in  Instrument  of 
Sasinel. 

(Signed)  ff.iJ., 

LK.  Witness.  Notary  Public. 

L.M.  Witness. 

SCHEDULE  (C.) 

Clause  of  Direction  specif j/ina  Part  of  Deed  which  Grantor  desim  to 

be  recorded. 

And  I  direct  to  be  recorded  in  the  Kegister  of  Sasines  the  Fait 
of  this  Deed  from  its  Commencement  to  the  Words  {insert  Word*) 
on  the  Line  of  the  P&g®  [md  also  the  Part  from 

the  Words  (insert  Words)  on  the  Lme  of  the  Page 

to  the  Words  (insert  Words)  on  the  Line  of  the 

Page]  [or  I  direct  the  whole  of  this  Deed  to  be  recorded  in  the 
Begister  of  Sasines  with  the  Exception  of  the  Part]  [or  Parts,  oi 
the  Case  may  bcj  specifying  the  Part  or  Parts  excepted^  as  abom\' 

SCHEDULE  (D.) 

Instrument  of  Resignation  ad  remanentiam* 

At  there  was  by  [or^  on  behalf  o^l 

A.B,  [liere  insert  the  Nams  and  Designation  of  the  Superior]  presents 
to  me^  Notary  Public  subscribing,  a  Disposition,  dated  the 
Day  of  ,  granted  by  C.D,j  [here  insert  ^ 

Name  and  Designation  of  the  Vassal^  being  the  Vassal  in  the  Lands 
after  described,  holding  the  same  of  the  said  ^.£.  as  his  Supenor 
thereof,  by  which  Disposition  the  said  CD.  disponed  to  the  said 
A.B.^  and  his  Heirs  and  Assignees  whomsoever,  [or^  as  the  Co:^ 
may  be^  all  and  whole  [here  insert  Description  of  the  Lands'] :  ia 
virtue  of  which  Disposition  the  said  Lands  were  resigned  in  tbe 
Hands  of  the  said  A!B.  [or^  '^  in  the  Hands  of  £.jP.,  ashis  Commi'' 
"  sioner,  duly  authorised,]  conform  to  CQmmission"  [describe  ^ 
Date  and  other  Particulars  ^^  as  in  the  Hands  of  the  said  A£^ 
himself"]  [or,  "  in  the  Hands  of  EJP,y  being  the  known  Agent  oi 
^^  the  said  Ji.A,  and  as  such  duly  authorised,  in  virtue  of  the  Act  of 
^<  the  Eighth  and  Ninth  Years  of  the  Beign  of  Her  Majesty  Queen 
"  Victona,  Chanter  Thirty-five,  intituled  *  An  Act  to  simplify  the 
'<  ^  Form  and  Diminish  the  Expense  of  obtaining  Lifeftment  in 
"  ^  Heritable  Property  in  Scotland,'  as  in  the  Hands  of  the  said 
"  AJB.  himself,'^  ad  perpetuam  remanentiam,  and  to  the  Effect 
that  the  Right  or  Property  of  the  foresaid  Lands  and  others  might 
be  united  and  consohdated  with  the  Right  of  Superiority  of  tie 
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same  in  the  Person  of  the  said  AJB.  in  all  Time  coming :  Where- 
upon this  Instrument  is  taken  by  [or,  "  on  behalf  of]  the  said  A.B. 
"  and  (7.Z?./'  in  the  Hands  of  me,  ^c,  as  in  Schedule  (B  ). 

SCHEDULE  (E.) 

Crown  Writ  of  Confirmation. 

Victoria,  ^c.  We  confirm  this  Deed  [or  Decree,  or  Instrument, 
w  Gtherwisey  tu  Hie  Case  may  6«,]  in  fevour  of  C.Z?.,  but  only  in 
so  far  as  consistent  with  the  [here  specify  a  Charter  or  other  Writy 
coaUdning  the  Tenendas  and  Reddendo^  4*^.],  and  with  our  own 
Bights.  Hf  the  Reddendo  is  to  be  different  from  that  in  the  Charter 
w  odier  Writy  specify  it  here.1  Given  at  Edinburgh,  the 
I>ay  of  in  the  Year 

(Signed  by  the  Presenter  of  Signatures,) 

Note. — When  the  Writ  of  Confirmation  is  to  be  panted  by  or  on 
behalf  of  the  Prince  or  Steward  of  Scotland,  his  Highness'  other 
Titles  need  not  be  added. 

SCHEDULE  (F.) 

Crown  Writ  of  Resignation. 

Victoria,  ^c.  We,  in  respect  of  the  within  Clause  of  Resignation, 
dispone  to  CD,  the  Lands  contained  in  this  Deed  in  his  Favour  [or 
in  favour  of  A  .£.,  or  othencisej  as  the  Case  may  bCy  specifying  shortly 
^  connecting  JUle]^  but  only  in  so  far  as  consistent  with  the 
Vj^e  specify  a  Charter  or  other  Writ  containing  the  Tenendas  and 
mddendoy  ^c.']  and  with  our  own  Sights.  [Jf  the  Reddendo  is  to 
^^  differetufrom  that  in  the  Charter  or  other  Wriiy  specify  it  here*'] 
Given  at  Edinburgh,  the  Day  of  in  the 

Vear 

{Signed  by  the  Presenter  of  Signatures.) 

Note. — ^When  the  Writ  of  Resignation  is  granted  by  or  on  behalf 
of  the  Prince  or  Stew^ard  of  Scotland,  his  Highness'  other  Titles 
need  not  be  added. 

SCHEDULE  (G.) 

Crown  Writ  of  Clare  constat. 

Victoria,  ^c.  Whereas  by  Decree  of  Greneral  Service,  or  "  ot 
"  Special  Service,"  as  the  Case  may  be,  of  A.B.  [here  insert  tiie  Name 
^'nd  Designation  of  the  fiWr],  dated  [here  insert  the  Date  of  the 
Decree'jj  and  recorded  in  Chancery  [here  insert  the  Date  of  Registrar 
thn'jj  and  other  authentic  Instruments  and  Documents,  it  clearly 
appears  that  CD,  [here  insert  the  Name  and  Designation  of  t/ie 
Ancestorli  ^^  ^^*  vest  and  seised  as  of  Fee  in  [here  describe  the 
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Landsj  ^e^  and  where  there  are  CondUione  ofEnkdlj  inaeri  ticm,  or 
make  a  competent  Referenee  to  them^  and  in  EntaiU  with  Clmue  of 
Registration  as  instead  of  the  irritant  and  resolutive  Clauses^  or  of  the 
prohibitory^  irritant^  and  resolutive  Clauses^  refer  to  the  Clame  of 
Begistrationj  and  in  all  Entail  Cases  describe  the  Deed  of  Entail,  or 
other  Deed  of  Provision  by  Date  and  Date  of  Registration^  and  tiuer( 
or  competently  refer  to  the  Destination^  and  where  there  are  any  other 
Burdens  or  Qualifioations  insert  or  make  a  competent  Reference  to 
them^    And  that  in  virtue  of  [here  describe  the  Charter  or  Prece/t 
and  Sasine^  or  recorded  Charter  or  Preceptj  or  other  Writ  or  Wrix 
formina  the  last  Investiture^  by  Dates  and  Dates  of  Regietrati(m] 
And  that  the  said  A,B.  is  eldest  Son  and  nearest  and  lawfiil  H^ 
of  the  said  CD,  [or  whatever  Relationship  and  Character  of  Ewr 
Hie  Party  holds,  here  state  it']     Therefore  we  hereby  dedare  tk 
said  A,B.  to  be  the  Heir  entitled  to  succeed  to  the  said  CD.  in  the 
said  Lands  to  be  holden  of  Us  and  our  Koyal  Successors,  in  manner 
and  for  Payment  of  the  Duties  specified  in  the  [here  specify  a  Charter 
or  other    Writ  containing  the   Tenendas  and  Reddendo.     If  ^ 
Reddendo  is  different  from  that  in  the  Charter  or  other  Writ,  ^edfji 
it  here,! 

Given  at  Edinburgh,  the  Day  of  in  the 

Year 
{Signed  by  the  Director  of  Chancery  or  his  Depute  or  SubstitiiU.) 

Note. — ^When  the  Precept  is  to  be  granted  by  or  on  behalf  of  tbe 
Prince  and  Steward  of  Scotland,  his  Highness'  other  Titles  need  not 
be  added. 

SCHEDULE  (H.) 

Notarial  Instrument  in  favour  of  a  General  Disponeej  or  Aw 

Assignee,  ^x. 

At  there  was  by  [or  on  behalf  of]  A.B.  of  Z^ 

Presented  to  me,  Notary  Public  subscribing,  a  Disposition  [or  c^ 
}eed  or  Instrument'jj  recorded  in  the  [speetjfy  Register  of  Sasine  ttR-i 
Daie  of  recording^  by  which  recorded  Disposition  [or  other  Ik^ 
or  Instrument]  CD.  of  F.  was  vest  in  all  and  whole  [here  descn^ 
the  Lands] ;  as  also  there  was  presented  to  me  a  general  Dispos- 
tion  [or  other  Deed^  or  an  Extract  of  a  Deed],  granted  by  the  sd 
C.D.y  and  bearing  Date  [here  insert  Date]j  by  which  general  Dis- 
position the  said  C,D.  gave,  granted,  and  disponed  [or  otherwise^  <^ 
the  Case  may  be^  to  the  said  A.B.y  and  his  Heirs  and  Assignees 
[or  otherwise^  as  the  Case  may  be\  heritably  and  irredeemably  k 
in  Liferent,  or  otherwisCj  as  the  Case  may  be]y  all  and  sundir  tb^ 
whole  Heritable  Estate  of  which  he  was  [or  might  die]  possessed. 
[If  the  Deed  be  granted  under  any  Reed  Burden  or  CondiSiion,  or 
QuaUfeation^  add  here,  "  but  always  under  the  Burden  of  the  Real 
"  Lien,  4^c, ;"  and  if  the  Deed  be  granted  in  trusty  or  for  sp«^'' 
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PurpoHBy  addj  ^^  bat  always  in  trost  or  for  the  Uses  and  Purposes 
^  mentioned  in  said  Deed."  If  the  Party  expeding  the  Instrument  be 
other  than  the  original  Diewmee,  addy  ^^  as  also  there  was  presented 
'^  to  me"  (here  »p^fy  the  Title  or  Series  of  Titlee  by  which  the 
Party  acquired  Eighty  and  the  Nature  and  Extent  of  his  Bight^'] 
Whereapon,  ^c^  as  in  Schedule  (B.) 

SCHEDULE  (L) 

No.  1. 

Assignation  of  an  unrecorded  Conveyance. 

I  A.B.y  in  consideration  of,  ^c.  [or  otherunscj  as  tlie  Case  may  be^j 
hereby  assign  to  C.D.f  and  his  Heirs  and  Assignees  [or  otherunscy  as 
the  Case  may  be\y  the  Disposition  [or  other  Deedj  specifying  the  Nature 
of  the  Deed^y  granted  by  E.F.y  dated,  ^c.y  by  which  he  conveyed  the 
Lands  of  A.,  as  therein  described,  to  me  [or  otherunscj  as  the  Case 
^my  be^  specifying  the  connecting  TitlCy  and  the  Nature  and  Extent 
of  the  Right  conveyed*  State  also  the  Term  of  the  Assignees  Entry^ 
ani  other  ParticularSy  if  any  ought  to  be  specified].  In  witness 
whereof  [fiere  insert  a  Testing  Clause  in  the  usual  i^or7?*]. 

No.  2. 

Assignatian  of  an  unrecorded  Conveyance  written  upon  the 

Conveyance. 

I  A.B.J  in  consideration  of,  ^-c.  [or  otherunscy  as  the  Case  may  bejy 
hereby  assign  to  C.D.y  and  his  Heirs  and  Assignees  [or  otherwiscy  as 
the  Case  may  be^y  the  foregoing  Disposition  of  the  Lands  of  X.y  as 
therein  described,  granted  in  my  Favour  [or  othencisey  as  the  Case 
niay  be,  specifying  the  connecting  Title  and  the  Nature  and  Extent  of 
the  Right  conveyed.  State  also  the  Term  of  the  Assignees  Entry y 
ond  odier  ParticularSy  if  any  ought  to  be  specified].  In  witness 
thereof  [here  insert  a  Testing  Clause  in  the  usual  Form]. 

SCHEDULE  (K.) 

Notarial  Instrument  in  favour  of  an  Assignee  to  an  unrecorded 
Conveyance  to  be  recorded  along  with  the  Conveyance. 

At  there  was  by  [or  on  behalf  of]  A.B.  of  Z.y 

Esqoire,  presented  to  me,  Notary  Public  subscribing,  a  Disposition 
[or  other  Deedy  as  the  Case  may  bCy  specifyina  the  Nature  of  tJie 
I)eed]y  granted  by  CD.  of  F.,  Es<]^uire,  and  bearing  Date  [hisert 
Date jj  hv  which  Disposition  the  said  C.D.  conveyed  to  E.F.  the 
Lands  (ff  X.y  as  thM[:ein  described,  and  which  Disposition  is  to  be 
recorded  in  ^e  Begister  of  Sasines  along  with  this  Instmment ;  as 
also  there  was  presented  to  me  [here  specify  the  lUle  or  Series  of 
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Titles  by  which  A.B.  acquired  Eighty  and  the  Nature  and  £ctent  oj 
hie  RigM\y  whereupon,  ^.,  as  in  Schedule  (B*) 

(Signed)  GH^ 

LK*j  Witness.  Notary  Public 

LJH.y  Witness. 

SCHEDULE  (L.) 

No.  1. 

Clauee  of  Reference  to  particular  Description  contained  in  a  prior 

Deed. 

\After  giving  the  leading  Name  or  Names  or  other  short  distinetit^ 
Description  of  the  Lands  conveyed^  and  Hie  Name  of  the  CounUf  and 
of  the  Parish  or  supposed  Parish^  add]  "  as  particularly  described  in 
tne  Disposition  [or  other  Deed^  as  tlie  Case  may  6«,]  granted  by  CD, 
and  bearing  Date  {here  insert  Date\j  and  recordea  in  the  [spedj) 
the  Register  of  Sasines]  on  the  Day  of 

in  the  Year  ,"  [or  "  as  particularly  described  in  the 

Instrument  of  Sasine  or  Notarial  Instrument  recorded,  SrCy  orcmtk 
Case  may  be,]  [If  Part  only  of  Lands  is  conveyed^  describe  ^ 
Party  and  add  "  bemg  Part  of  the  Lands  particularhr  described,  4^e, ;" 
or,  thus  ^'  as  particularly  described,  ^c,  with  the  Exception  o^''  and 
describe  the  Part  excepted]. 

No.  2. 

Clause  of  Reference  to  Conveyance,  containing  General  Designati^ 

of  Lands. 

[After  giving  the  leading  Name  or  Names  or  other  short  dit 
tinctive  Description  of  Hie  Lands  conveyed^  and  the  Name  of  thi 
County  and  Parish  or  supposed  Parishy  add]  "  as  particularlv 
described  in  the  Disposition  [or  other  Deedy  as  the  Case  mcy  be,^ 
granted  by  (7.Z>.,  and  bearing  Date  [here  insert  Date^y  and  re- 
corded in  the  [specify  the  Register  of  Sasines]  o]>  the 
Day  of  in  the  Year  ,  and  in  which  tk 

Lands  herein  contained  are  declared  to  be  designed  and  known  l^^ 
the  said  Name  of  [here  insert  Name^  [or  "  as  particularly  describpi 
in  the  Instrument  of  Sasine  or  Notanal  Instrument  recorded,  4^- 
and  in  which  the  Lands  herein  contained  are  declared,  ^x."]  [^ 
Part  only  of  Lands  is  convey edy  then  follow  Form  for  similar  C<ui 
given  in  Schedule  (/.)  No.  1.] 

No.  3. 

Clause  of  Reference  to  Destinations  in  Entails. 

[After  inserting  such  Part  of  the  Destination  as  may  be  thoujf^^ 
necessary y  add]  ^^  and  to  the  other  Heirs  specified  and  contained  in  a 
Disposition  and  Deed  of  Entail  of  the  said  Lands  executed  br  the 
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deceased  E.F^  bearing  Date  the  Day  of  in 

Ac  Year  ,  and  recorded  in  the  Begister  of  Tailzies 

on  the  Day  of  in  the  Year  /' 

[or  "  in  the  said  Disposition  and  Deed  of  Entail  dated  and  recorded 
as  aforesaid,"  or  « in  a  Deed  [or  Instrument]  recorded  [specify 
Register  of  Sasines]  upon  the  Day  of 

in  the  Year  "]. 

SCHEDULE  (M.) 

Notarial  Instrument  in  favour  of  a  Trustee  in  a  Sequestration^  or  of 
Liquidators  of  Joint  Stock  Companies. 

At  there  was,  by  [or  on  behalf  of]  A.B,j 

as  Trustee  on  the  sequestered  Estate  of  CD.  [ory  as  Liquidator 
for  winding  up  the  {specify  Name  of  Company)\  presentedf  to  me, 
Notary  Public  subscribing,  a  Disposition  [or  other  Deed  or  Instru- 
ment] [insert  Date"]  recorded  in  the  [specify  Begister  and  Date  of 
reeordinajy  by  which  [^c,  specify  the  Title  or  Series  of  Titles  by 
vhich  me  Bankrupt  held  the  Lands'] ;  as  also  there  was  presented 
to  me  an  Extract  Act  and  Warrant  of  Confirmation  in  fiivour  of  the 
said  A,B.f  dated  [insert  Date]  [or  here  specify  the  Appointment  of 
At  Liquidator  or  Liquidators^  and  the  Date  thereof].  Whereupon 
this  Instrument,  [^c,  as  in  Schedule  {B.)]. 

SCHEDULE  (N.) 

No.  1. 

Deed  of  Relinquiskment  of  Superiority. 

I  A.B.y  immediate  lawful  Superior  of  all  and  whole  [here  describe 
the  Lands],  do  hereby  absolutely  and  gratuitously  [or  in  consideration 
of  the  Sum  of  Pounds  paid  to  me,  or,  if  the  Superiority  is 

entailedj  "  consigned  in  the  [specify  Bank]  subject  to  the  Orders 
of  the  Court  of  Session,"]  relinquish  and  renounce  my  Right  of 
Superiority  of  the  said  lands  in  favour  of  (7.Z>.,  my  immediate 
Vassal,  and  his  Successors  therein,  and  declare  that  the  said  Lands 
shall  no  longer  be  held  of  me  as  Superior,  but  shall  be  held  of  my 
immediate  lawftd  Superior  in  all  Time  to  come.  In  witness  whereof 
[here  insert  usual  Testing  Clause]. 

No.  2. 

Acceptance  by  Vassal  written  on  Deed  of  Relinquishment. 

I  C.D.J  the  immediate  Vassal  in  the  Lands  described  in  this 
Deed,  accept  the  Relinquishment  of  the  Superiority  of  the  said 
Lands.    In  witness  whereof  [here  insert  usual  Testing  Clause]. 
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No.  3. 

Crown  Writ  of  Investiture  tvritten  on  Deed  of  ReUnquishment. 

Victoria,  ^c.  We,  lawfbl  Saperior  of  the  Lands  contained  in  this 
Deedy  accept  and  receive  CD.,  and  his  Heirs  and  Saccessors  whom- 
soever, [or  otherunsey  according  to  the  Destination  contained  m  tt^ 
Title  to  the  Landsyli  in  place  of  E.F.,  and  his  Heirs  and  Snccesson, 
in  virtue  of  the  aoove  Deed  of  Relinquishment,  and  Acceptance 
thereof.  To  be  holden  the  said  Lands  by  the  said  CD.  and  Iiis 
foresaids  [specify  the  Tenendas  and  Reddendo  contained  in  the  Tttki 
of  the  relinquished  Supetiorityy  aho  insert  or  competently  refer  to  tk 
Conditions  and  lAmitations^  if  any^  under  which  the  Lands  an  held 
bv  the  Vassal  as  in  Writ  of  Clare  constat'].  Given  at  Edinbnrgti) 
the  Day  of  in  the  Year 

(Sigtied  by  the  Presents  of  Signatures,) 

Note. — ^When  the  Writ  of  Investiture  is  to  be  granted  by  or  on 
behalf  of  the  Prince  or  Steward  of  Scotland,  his  Highness'  other 
Titles  need  not  be  added. 
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Cap.  LXXIX. 

An  Act  to  amend  the  Law  relating  to  Cheques  or  Drafts  on 
Bankers. — [2d  August  1858.] 

Wherbas  it  is  expedient  to  amend  the  Law  relating  to 
Cheques  or  Drafts  on  Bankers :  Be  it  therefore  enacted 
by  tne  Queen's  most  Excellent  Majesty,  by  and  with  the 
Adnce  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assemblea,  and 
bj  the  Authority  of  the  same,  as  follows : 

I.  Wheneyer  a  Cheque  or  Draft  on  any  Banker,  payable  The  Cross- 
to  Bearer,  or  to  Order,  on  Demand,  shall  be  issued,  crossed  ^^^^J^ 
with  the  Name  of  a  Banker,  or  wi^  Two  transyerse  Lines  matexiai 
with  the  Words  "and  Company*'  or  any  Abbreviation l^*"*^^*^ 
thereof^  such  Crossing  shall  oe  deemed  a  material  Part  of  Dn^&cr 
the  Cheque  or  Draft,  and,  except  as  hereafter  mentioned, 
shall  not  be  obliterated  or  added  to  or  altered  by  any  Person 
whomsoever  after  the  issuing  thereof;    and  the  Banker 
upon  whom  such  Cheque  or  Draft  shall  be  drawn  shall  not 
pay  such  Cheque  or  Draft  to  any  other  than  the  Banker 
with  whose  Name  such  Cheque  or  Draft  shall  be  so  crossed, 
or  if  the  same  be  crossed  as  aforesaid  without  a  Banker's 
Name,  to  any  other  than  a  Banker. 

n.  Whenever  any  such  Cheque  or  Draft  shall  have  been  The  lawful 
issued  uncrossed,   or  shall  be  crossed  with   the   Words  fjJjjJJoe 
"and  Company"  or  any  Abbreviation  thereof,  and  without ancrossed, 
the  Name  of  any  Banker,  any  lawftil  Holder  of  such  Cheque  S^^^^o^, 
or  Draft,  while  the  same  remains  so  uncrossed,  or  crossed  pany,"  may 

with  the  Words  "and  Company"  or  any  Abbreviation JJ^^^fh 
thereof,  without  the  Name  of  any  Banker,  may  cross  the  the  Name' 
same  with  the  Name  of  a  Banker ;  and  whenever  any  such  J^^^Jj^^ 
Cheque  or  Draft  shall  be  uncrossed,  any  such  lawftil  Holder 
may  cross  the  same  with  the  Words  "and  Company"  or 
2iny  Abbreviation  thereof,  with  or  without  the  Name  of  a 
Banker ;  and  any  such  Crossing  as  in  this  Section  men- 
tioned shall  be  deemed  a  material  Part  of  the  Cheque  or 
Draft,  and  shall  not  be  obliterated  or  added  to  or  altered  by 
any  Person  whomsoever  after  the  making  thereof ;  and  the 
Banker  upon  whom  such  Cheque  or  Draft  shall  be  drawn 
shall  not  pay  such  Cheque  or  Draft  to  any  other  than  the 
Banker  with  whose  Name  such  Cheque  or  Draft  shall  be 
Bo  crossed  as  last  aforesaid. 

IIL  If  any  Person  shall  obliterate,  add  to,  or  alter  any  Persons 
such  Crossing  with  Intent  to  defraud,  or  offer,  utter,  dis-j*^^**™]^** 
pose  of,  or  put  off  with  Intent  to  defi'aud,  any  Cheque  or  crossing 
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ten^  to "     ^^^  ^^  *  Banker,  whereon  such  fraudnlent  Obliteration, 
defraad.     Addition,  or  Alteration  has  been  made,  knowins  it  to  have 
|g»ty  of    been  so  made,  such  Person  shall  be  gmltj  of  Felony,  and, 
^^'      being  convicted  thereof,  shall  be  liable,  at  the  Discretion  of 
the  Court,  to  be  transported  beyond  the  Seas  for  Life,  or  to 
such  other  Punishment  as  is  enacted  and  provided  for  those 
enil^  of  Foreeiy  of  Bills  of  Exchange  in  the  Statate  in 
diat  Case  made  and  provided. 
Banker         IV.  Provided  always.  That  any  Banker  paying  a  Cheqoe 
ra^i^bie^'  Draft  which  does  not  at  the  Time  when  it  is  preaentei 
for  ming  for  Payment  plainly  appear  to  be  or  to  have  been  crossed 
wUchSoes  ^^  aforesaid,  or  to  have  oeen  obliterated,  added  to^  or  altered 
not  p]ainijas  aforesaid,  shall  not  be  in  any  way  responsible  or  incur 
haJebwn  ^^^  Liability,  nor  shaU  such  Payment  be  questioned  bv 
croned  or  reasou  of  such  Cheoue  having  been  so  crossed  as  aforesaid, 
altered.     ^^  haviog  been  so  obliterated,  added  to,  or  altered  as  afore- 
said, ana  of  bis  having  paid  the  same  to  a  Person  other  than 
a  Banker,  or  other  thaa  the  Banker  with  whose  Name  such 
Cheque  or  Draft  shall  have  been  so  croased,  unless  such 
Banker  shall  have  acted  moMfide^  or  been  guilty  of  Kegli- 
geuoe  in  so  paying  such  Cheque, 
interpre-       V.  In  the  construction  of  tnis  Act  the  Word  ^  Banker  ** 
dl^*w^  shall  include  any  Person  or  Persons^  or  Corporation,  or 
** Banker*  Joint  Stock  Company,  acting  as  a  Banker  or  Bankers. 


Cap.  LXXXIIL 

An  Act  to  make  Prcvidon  for  the  better  Government  W 
Dieeipline  of  the  Univereitiee  of  Scotland,  and  improving 
and  regulating  the  Course  of  Study  therein ;  and  for  At 
Union  of  (Hie  two  Univereitiee  and  Colleges  of  Aberdeen. 
—[2(2  August  1858.] 

Whebbas  it  is  expedient  for  the  Advancement  of  Beligkc 
and  Learning  to  make  Provision  for  the  better  GovemiMei 
and  Discipline  of  the  Universities  in  Scotlandj  viz,f  the  li^ 
versities  of  St  Andrew* Sy  Glaagowy  Aberdeen^  and  Edinbur^^ 
and  for  improving  and  regulating  the  Course  of  Study  there- 
in: Be  it  enacted  b^  the  Queen's  most  Excellent  Majesty,  bj 

and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parnament 
ass^nblea,  and  by  the  Authority  of  the  same,  as  follows: 

ifgre^an?^'  ^'  ^J^J^  ^^^  ^^^  such  Date  as  may  be  fixed  by  the 
Marisobai  Commissioners  herein-after  appointed  bv  special  Ordi- 
AbirSin  ^"^^^  approved  by  Her  Maiestv  in  Council,  the  «  Univer- 
to  be      '  sity   andf  King's   College  of  Aberdeen''    and   "  Mwrisckal 
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College  and  University  of  Aberdeen"  shall  be  united  and"»**^  . 
incorporated  into  One  University  and  College^  in  all  TimeTUirof  * 
coming  thereafter,  under  the  Style  and  Title  of  the  "  Uni-^UnWer. 
versity  <£  Aberdeen  P  and  the  said  united  University  shall  a^. 
take  rank  among  tlie  Universities  of  Scotland  as  firom  thedeen." 
Date  of  Erection  o{  Kin^e  College  and  University,  viz.,  the 
Year  One  thousand  four  hundred  and  ninety-four,  and  all 
the  Funds,  Properties,  and  Bevenues  now  pertaining  or 
belonging  in  any  manner  of  way  to  the  ^  University  and 
£W«  (joUege^  or  to  ^^Marieehal  College  and  University,'* 
shall  in  Time  coming  thereafter  pertain  and  belong  to  the 
"  University  of  A  berdeen!* 

n.  The  Chancellor  of  each  of  the  Universities  of  /StAppoiot- 
Andreufsy  Glasgowy  and  Aberdeen  shall  be  elected  by  the^^.^^ 
other  Members  of  the  General  Council  herein-after  men-eeiion. 
tioned ;  and  in  Time  coming  there  shall  be  a  Chancellor  of 
the  University  o£  Edinburgh,  to  be  elected  in  like  Manner ; 
Provided  always,  that  the  present  Chancellors  of  Saint 
Andreufe  and  Olasaow  shall  continue  in  Office  for  Life, 
and  the  present  Chancellor  of  the  University  and  Kin^e 
College  at  Aberdeenj  and  the  present  Chancellor  of  Marir 
Bchal  College  and  University  otAberdeen,  shaU,  during  their 
joint  Lives,  bejoint  Chancellors  of  the  University  oiAber- 
deeny  and  the  Survivor  shall  be  sole  Chancellor  during  his 
Survivance,  and  thereafter  a  Chancellor  shall  be  appomted 
in  manner  herein  provided ;  provided  also,  that  the  Chan- 
cellor of  each  of  the  said  Universities  shall  hold  his  Office 
&)r  Life;  the  Chancellor  in  each  University  shall  have 
Power  to  appoint  a  Vice  Chancellor,  who  may  in  the 
Absence  of  the  Chancellor  discharge  his  Office  in  so  far 
as  regards  conferring  D^rees,  but  in  no  other  respect. 

ni.  The  Principals  m  the  Universities  of  Glaagow,  omen  at 
Aberdeen^  and  Edinburgh^  appointed  in  Time  to  come,  shall ^^' 
not,  as  such,  be  or  be  deemed  Professors  of  Divinity,  norKow,  Aber. 
flhall  it  be  a  vaUd  Objection  to  any  Person  appointed  to|^*^^i^ 
the  Office  of  Principal  in  any  of  the  said  Universities  that  not  to  be 
he  is  a  Layman,  and  no  such  Office  of  Principal  therein  ^^^  ^^ 
shall  fell  under  or  be  included  in  the  Terms  ^'  Chair  of  Theoii^?'' 
Theology"  as  used  in  an  Act  passed  in  the  Sixteenth  andiSandn 
Seventeenth  Years  of  the  Beign  of  Her  Majesty  Queen  ^*^  ^  ^' 
Victoria  (Chapter  Eighty-nuie),  intituled  An  Act  to  regut- 
late  Admieeion  to  the  JLay  Chaire  in  the  Unioenitiee  of 
Scotland. 

IV.  From  and  aft;er  the  Date  or  Dates  at  which  this  ^^^^^^ 
shall  come  into  operation,  as  herein-^fter  provided,  there  i^^nsti- 
shall  be  constituted  in  each  of  the  said  Universities  a  Uni*  (uted. 
versity  Court,  which  shall  consist  of  the  Members  and  dos- 
sess  and  exercise  the  Powers  herein-after  enacted,  ana  of 
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which  the  Rector  shall  be  the  ordinary  President,  with  a 
deliberative  and  a  casting  Vote, 
^owm         y.  Xhe  Senatas  Acaaemicnfl  of  each  of  the  sud  UmTer- 
SenaUM     cities  shiJl  consist  of  the  Prindpal  or  Principals  and  whole 
Academic  Professors  in  each  University^  and  shall  possess  and  exercise 
Prtnd|Ml.  ^^  Powers  heretofore  belonging  to  a  Senatns  Academicas 
in  so  fiur  as  the  same  are  not  modified  or  altered  by  or  in 
porsnance  of  the  Provisions  of  this  Act,  and  shall  superin- 
tend and  regulate  the  Teaching  and  Discipline  of  the  Uiii* 
versityy  and  administer  its  Property  and  Kevenues,  subject 
to  the  Control  and  Beview  oi  the  University  Court,  as 
herein-after  provided ;  One  Third  of  the  Senatus  shall  be 
a  Quorum ;  and  the  Principal,  or  the  Senior  Principal  if 
more  than  One,   shall  be  the  ordinary  President  of  the 
Senatus  Academicus,  with  a  deliberative  and  a  casting 
Vote ;  and  the  Principal  shall  be  bound  to  undertake  and 
perform  such  Duties  of  teachinj^  and  lecturing  as  maybe 
assigned  to  him  by  the  Commissioners  herein-after  appointr 
ed  auring  the  Continuance  of  their  Powers,  and  thereafter 
by  the  Ilniversity  Court. 
General         VI.  There  shall  be  in  each  Universitv  a  General  Conn- 
SThTuni  ^  consisting  of  the  Chancellor,  of  the  Members  of  the 
teraities'to  University  Court,  from  and  after  their  First  Elecdon,  of 
be  coMti-  the  Professors,  of  all  Masters  of  Arts  of  the  University,  of 
all  Doctors  of  Medicine  of  the  University  who  shall  have, 
as  Matriculated  Students  of  the  University,  given  regukr 
Attendance  on  Classes  in  any  of  the  Faculties  in  the  Uni- 
versity during  Four  complete  Sessions,  and  also  of  all  Fe^ 
sons  who  within  Three  Years  ftom  and  after  the  passing  of 
this  Act  shall  establish  to  the  Satisfaction  of  the  Conunis- 
sioners  herein-afl;er  appointed  that  they  have,  as  Matricu- 
lated Students,  given  regular  Attendance  on  the  Course  of 
Study  in  the  University  for  Four  complete  Sessions,  or 
such  regular  Attendance  for  Three  complete  Sessions  in 
the  University,  and  regular  Attendance  for  One  such  com- 
plete Session  in  any  ouer  Scottish  University,  the  Attend- 
ance for  at  least  Two  of  such  Sessions  having  been  on  the 
Course  of  Study  in  the  Faculty  of  Arts :  Provided  that  no 
Person  shall  be  a  Member  of  the  General  Council  until  he 
has  attained  the  Age  of  Twenty-one  Years  complete,  and 
has  his  Name  registered  in  a  Book  to  be  kept  for  the  Pur- 
pose by  each  University,  which  shall  be  done  on  Payment 
of  such  annual  Fee  as  shall  be  fixed  by  the  said  Commis- 
sioners ;  and  provided  also,  that  no  Person  shall  be  a  Mem- 
ber of  the  General  Council  while  he  is  a  Student  enrolled 
in  any  Class  of  the  University;  and  the  said  General 
Council  shall  assemble  Twice  every  Year,  on  such  Days  as 
may  be  fixed  by  the  Commissioners  herein-after  appointed, 
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subject  to  Alteration  thereafter  from  Time  to  Time  by 
Besolntion  of  the  said  Council^  with  the  Approval  of  the 
University  Court,  at  the  Meetings  of  which  Council  the 
Chancellor,  and  in  his  Absence  uie  Sector,  whom  fidling, 
the  Principal  or  Senior  Principal,  whom  failing,  the  Senior 
Professor,  shall  preside,  and  snail  have  a  delioeratiye  and 
also  a  casting  Vote :  It  shall  be  competent  to  such  Council 
to  take  part  in  the  Election  of  OfHce-Bearers  of  the  Uni- 
versity in  manner  herein  provided,  and  also  to  take  into 
their  Consideration  aU  Questions  affecting  the  Well-being 
and  Prosperity  of  the  University,  and  to  make  Representan 
tions  from  Time  to  Time  on  such  Questions  to  the  Univer- 
sity Court,  who  shall  consider  the  same,  and  return  to  the 
Council  their  Deliverance  thereon. 

Vn.  The  General  Council  of  the  University  of  Aberdeen  General 
shall  consist  of  the  Chancellors  or  Chancellor,  of  the  Mem-^^^ 
bers  of  the  University  Court,  of  the  Professors,  and  of  allUniTenity 
such  Graduates  and  Students  as  is  herein  above  pi^^ded^^^^' 
in  regard  to  the  other  Universities,  whether  they  be  Gra-coosUtof 
d\iates  and  Students  of  the  University  and  King^s  CoUege^^^^ 
or  of  Marischal  College  and  University.  named. 

VIIL  The  University  Court  of  the  University  of  Saint  Saku  An- 
Andreufa  shall  consist  of  the  following  Members  ;  vizy  dreuTt. 

1.  A  Rector  to  be  elected  by  the  Matriculated  Students,  University 

voting  in  such  Manner  as  shall  be  determined  hy  Jj"^^'^^ 
the  C>>mmissioners  herein-after  appointed ;  consist. 

2.  The  Senior  Principal ; 

3.  An  Assessor  to  be  nominated  by  the  Chancellor; 

4.  An  Assessor  to  be  nominated  by  the  Rector ; 

5.  An  Assessor  to  be  elected  by  the  General  Council ; 

6.  An  Assessor  to  be  elected  by  the  Senatus  Acade- 

micus: 
Four  shall  be  a  Quorum ;  and  the  Rector  and  the  Assessor 
nominated  by  him  shall  continue  in  Office  for  Three  Years, 
^d  the  other  Assessors  shall  continue  in  Office  for  Four 
Years ;  and  no  Principal  or  Professor  of  any  University 
shall  be  eligible  to  the  Office  of  Rector  or  Assessor,  except 
in  the  Case  of  the  Assessor  to  be  elected  by  the  Senatus 
Academicus. 

IX  The  University  Court  of  the  University  of  Glasgow  Oia§g<ne, 
shall  consist  of  the  following  Members ;  vti.,  Uniteraity 

1*  A  Rector  to  be  elected  by  the  Matriculated  Students,  Court,  of 
votins  bv  Nations  as  at  present,  subject  to  any  Re-J^SJ^^ 
distribution  of  Nations  or  other  Regulations  to  be 
made  by  the  Commbsioners ; 

2.  The  Principal ; 

3.  The  Dean  of  Faculties  ; 

^*  An  AjBsessor  to  be  nominated  by  the  Chancellor ; 
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5.  An  Assessor  to  be  nominated  by  the  Rector ; 

6.  An  Assessor  to  be  elected  by  the  General  Council  ot 

the  University ; 

7.  An  Assessor  to  be  elected  by  the  Senatoa  Acade 

micas: 
Neither  the  Bector  nor  any  of  the  Assessors,  w\h  the 
Exception  of  the  Assessor  to  be  elected  by  the  Senatus 
Academicus,  shall  be  a  Principal  or  Professor  oi  m 
University.    The  Rector  and  the  Assessor  nominated  i;; 
him  shall  continue  in  Office  for  Three  Years,  and  the  otk 
Assessors  shall   continue  in   Office  for  Four  Years ;  and 
Five  Members  of  the  University  Court  shall  be  a  Quorom; 
and  the  Rector  and  Dean  of  Faculties  and  Minister  of 
Glasgow  shall  no  lon^  exercise  any  Right  or  Power  as 
ordinary  Visitors  of  me  College  of  Glasgow  other  than  b 
or  may  be  conferred  on  any  of  them  as  Members  of  tbe 
University  Court 
AberdmL      X.  The  University  Court  of  the  University  of  Aherim 
Univenity  ^^^  oonsist  of  the  fiulowin^  Members ;  viz^ 
Coort»  of       1.  A  Rector  to  be  elected  by  the  Matriculated  Stodeots. 
co^t*  voting  according  to  the  present  Usage  in  MariM 

CollegSy  but  subiect  to  any  Regulations  as  to  voting 
to  be  made  by  tne  Commissioners ; 

2.  The  Principal ; 

3.  An  Assessor  to  be  nominated  by  the  Chancellor; 

4.  An  Assessor  to  be  nominated  by  the  Rector; 

5.  An  Assessor  to  be  elected  by  tne  General  Council  cn 

the  University ; 

6.  An  Assessor  to  be  elected  by  the  Senatus  Acade- 

micus  : 
Four  shall  be  a  Quorum.  The  Rector  and  the  Assessor 
nominated  by  him  shall  continue  in  Office  Three  Years, 
and  the  other  Assessors  shall  continue  in  Office  for  F<^ 
Years ;  and  no  Principal  or  Professor  of  any  Universltj 
shall  be  eligible  to  the  Office  of  Rector  or  Assessor,  esc^ 
in  the  Case  of  the  Assessor  to  be  elected  by  the  Sent^ 
Academicus. 
Edinbvrgh,      XI.  The  University  Court  of  the  University  of  i^ 


iTniveraity  ^^^^  ^^^'^  cousist  of  tue  following  Members ;  viz^ 

\  Recto 

consist.  P 


Coort,  01 
whom  to 


r       1.  A 


Rector  to  be  elected  by  the  Matriculated  Stadents 
roting  in  such  Manner  as  shall  be  determined  bj 
the  Commissioners ; 

2.  The  Principal ; 

3.  An  Assessor  to  be  nominated  by  the  Chancellor; 

4.  The  Lord  Provost  of  Edinburah  for  tiie  Time  being: 

5.  An  Assessor  to  be  nominated  by  the  Lord  Vroro^^^ 

Magistrates,  and  Town  Council  of  Edinburgh ; 

6.  An  Assessor  to  be  nominated  by  the  Rector; 
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7.  An  Assessor  to  be  elected  by  the  General  Council  of 

the  University ; 
6.  An  Assessor  to  be  elected  by  the  Senatus  Acade- 
micos : 
And  no  Principal  or  Professor  of  any  University  shall  be 
eligible  to  the  Office  of  Kector  or  Assessor,  except  in  the 
Case  of  the  Assessor  to  be  elected  by  the  Senatus  Acade* 
miens :  And  the  Rector  and  the  Assessor  nominated  bv  him 
shall  continue  in  Office  Three  Years,  and  the  other  Asses- 
sors sh^  continue  in  Office  for  Four  Years,  and  Five 
Members  of  the  University  Court  shall  be  a  Quorum. 

Xn.  The  Universi^  Court  of  each  University  shall,  Po*«"  of 
subject  to  the  Provisions  of  this  Act,  have  the  fol-cSurtT'^ 
lowing  Powers ;  viz^ 

1 .  To  review  all  Decisions  of  the  Senatus  Academicus, 

and  to  be  a  Court  of  Appeal  from  the  Senatus 
in  every  Case  except  as  herein  otherwise  provided 
for: 

2.  To  effect  Improvements  in  the  internal  Arrangements 

of  the  Umversity,  after  due  Communication  with 
the  Senatus  Academicus,  and  with  the  Sanction  of 
the  Chancellor ;  provided  that  all  such  proposed 
Improvements  shall  be  submitted  to  the  University 
Council  for  their  Consideration : 

5.  To  require  due  Attention  on  the  Part  of  the  Profes- 
sors to  Regulations  as  to  the  Mode  of  Teaching  and 
other  Duties  imposed  on  the  Professors : 

4.'  To  fix  and  regulate  from  Time  to  Time  the  Fees  in 
the  several  Classes : 

5.  Upon  sufficient  Cause  shown,  and  after  due  Investi- 

gation, to  censure  a  Principal  or  Professor,  or  to 
suspend  him  from  his  Office  and  from  the  Emolu- 
ments thereof,  in  whole  or  in  part,  for  any  Period 
not  exceedinjg  One  Year,  or  to  require  him  to  retire 
from  his  Omce  on  a  retiring  Allowance,  or  to  de- 
prive him  of  his  Office ;  and  during  the  Suspension 
of  any  Professor  to  make  due  Provision  for  the 
Teaching  of  his  Class :  Provided  always,  that  no 
such  Sentence  of  Censure,  Suspension,  or  Depriva- 
tion, or  Requisition  on  a  Professor  to  retire  from 
Office,  shall  have  any  Effect  until  it  has  been  ap- 
proved by  Her  Majesty  in  Council : 

6.  To  inquire  into  and  control  the  Administration  by  the 

Senatus  Academicus  or  Principal  and  Professors  of 
any  College  of  the  Revenue,  Expenditure,  and  all 
ihe  pecumary  Concerns  of  the  University  and  of 
any  College  therein,  including  Funds  mortified  for 
Bursaries  and  other  Purposes. 
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|>^      pasty  and  presently  exercised  by  the  Senatos  or  Faculty 
IJe/hi    thereof,  or  by  One  or  more  of  tne  Professors  ther^  or  by 


N^**hiil        Xin.  The  Right  of  Nomination  or  Presentation  to  anv 
ti^to       Professorships  within  any  of  the  said  Universities  m  Time 

Profst-  ~ 

■onhij 

▼ested 

UniTenity  any  Member  or  other  Officer  thereof,  shall  be  transferred 
"^^      to  and  in  all  Time  coming  be  exercised,  as  regards  each 
University,  by  the  University  Court  thereof,  to  be  esta- 
blished in  manner  herein-before  provided ;  and  tlie  Kgit 
of  Nomination  or  Presentation  to  the  Office  of  Prinqal 
and  to  all  Professorships  in  the  University  of  Edinburgh^ 
Times  past,  and  presently  exercised  by  tne  Town  Conndl 
of  Edinburghy  or  oy  One  or  more  of  the  Members  thereof^ 
either  by  themselves  or  conjointly  with  others,  shall  be 
transferred  from  the  said  Town  Council  or  Members  there- 
of to  and  in  all  Time  coming  be  exercised  by  Seven  Cunk 
tors  to  be  nominated  as  follows :  Within  Two  Months  firom 
and  after  the  Date  at  which  this  Act  shall  come  into  op 
ration,  as  herein-after  provided,  the  Town  Council  shall 
nominate  Four  Curators,  and  the  University  Court  of  the 
said  University  shall  nominate  the  remaining  Three  Cura- 
tors, and  the  Ciurators  shall  continue  in  Office  for  Three 
Years ;  and  in  the  event  of  Vacancies  in  the  Office  of 
Curator  occurring  from  Death,  Resignation,  or  any  other 
Cause,  the  Vacancies  shall,  as  respects  the  Four  Nomina- 
tions made  by  the  Town  Council,  oe  filled  up  by  the  Town 
Council,  and  shall,  as  respects  ike  other  Nominations^  be 
filled  up  by  the  University  Court« 
Appoint-        XIV.  The  following  Persons  (that  is  to  say),  his  Gra« 
CommL.    John  George  Douglas  Campbell  Duke  of  Argyll^  the  Righ 
sionem.     Hon.  George  Hamilton  Gordon  Earl  of  Abei^en^  the  Bight 
Honourable   Philip  Henry  Stanftape  Earl   Stanhope^  the 
Right  Hon.  WiUtam  David  Murray  Earl  of  Mansfield,  the 
Right  Hon.  Duncan  McNeill  Lord  Justice  General  and 
Lord  President  of  the  Court  of  Session,  Sir  WUliam  Gih- 
son  Craig  of  Riccartony  Baronet,  John  Inglis  Esquire,  LorJ 
Justice  Clerk  for  Scotland^  James  Craufurd  Esquire,  Ob^ 
of  the  Senators  of  the  College  of  Justice,  WiUioan  Stirli^J 
Esquire,   of  Keir,  James   moncrieff  Esquire,  Alexox^ 
HasUe  Esquire,  and  Alexander  Murray  Dunlcp  Esqoii^j 
shall  be  Commissioners  for  the  Purposes  of  this  Act,  m 
shall  have  a  Common  Seal ;  and  Four  of  the  said  Com- 
missioners shall  be  a  Quorum ;  and  the  Commissiooer!: 
may  elect  One  of  their  Number  to  be  their  permanent 
Chairman,  and  the  permanent  Chairman,  or  in  his  Absence 
One  of  the  Commissioners  elected  and  acting  as  Chainnan 
at  any  Meeting,  shall  have  both  a  deliberative  and  a  c^ 
Her  Ma-    ing  Vote.    If  any  Vacancy  occurs  in  the  Number  of  the 
jMty  may   Commissioners  by  means  of  Death,  Resignation,  or  Incapa- 
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city  to  act,  Her  Majesty  may  fill  up  such  Vacancy  by^"**? 
Warrant  under  the  Sign  Manual.     The  Powers  hereby   **^*    " 
conferred  on  the  Commissioners  shall  be  in  Force  until  the  9«<*i»a- 
First  Day  of  January  One  thousand  eight  hundred  andpow^of 
sixty-two ;  and  it  shall  be  lawful  to  Her  Majesty,  by  and  Commis- 
ymVCL  the  Advice  of  Her  Privy  Council,  to  continue  the"**"®"' 
same  until  the  First  Day  of  January  One  thousand  eight 
hundred  and  sixty-three,  and  no  longer. 

XY.  The  Commissioners  shall  possess  and  exercise  the  Powen  of 
following  Powers ;  ri?.,  rionen!^ 

1.  To  call  before  them  the  respective  Principals,  Profes-Tooiteand 
sors.  Regents,  Masters,  and  others  bearing  Office  in  q  J^® 
the  said  Universities  and  the  Colleges  therein  re- Bearers  in 
spectively ;  viz.^  the  University  of  St  AndrewSy  the^°^^®»^- 
TJniversity  of  Glasgowy  the  tfniversity  and  King's  r^utrl 
College  01  Aberdeen^  the  University  of  Edinburghy^^^^^^ 
Marischal  College  and  University  of  Aberdeen^  andmento'and 
to  examine  them  as  to  all  Rules  and  Ordinances  ^<^<^oiuit8; 
now  in  Force  in  the  said  Universities,  and  to  re- 
quire the  Production  of  all  Documents  and  Ac- 
counts relating  to  any  of  the  said  Universities  or 
Colleges : 

2.  To  revise  the  respective  Foundations,  Mortifications,  TorevlM 
Bursaries,  and  Donations  bestowed  on  any  of  the*J*«^<>°"- 
said  Universities  or  Colleges,  or  for  the  Benefit  of&*.,^and 
any  Professors,  Students,   or  others  therein;  and*oai*«>^^ 
further,  if  in  the  Case  of  any  such  Gift  or  Endow-       ** ' 
ment  which  has  taken  efiect  for  more  than  Fifty 
Years,  and  has  been  held  by  any  of  the  said  Um- 
versities  or  Colleges,  or  by  any  other  Person  in 
trust  for  or  on  behalf  of  the  same  or  of  any  Persons 
therein,  it  shall  appear  to  the  Commissioners  that 
the  Interests  of  Religion  and  Learning  and   the 
main  Design  of  the  Donor,  so  far  as  is  consistent 
with  the  Promotion  of  such  Interests,  may  be  bet- 
ter advanced  by  an  Alteration  of  the  Conditions  or 
Directions  affecting  such  Gift  or  Endowment,  it 
shall  be  lawftil  to  the  Commissioners  to  alter  or 
modify  such  Conditions  or  Directions,  and  to  frame 
a  new  Statute  or  Ordinance  for  the  Application  of 
such  Gift  or  Endowment,  in  such  Manner  as  may 
better  advance  the  Purposes  thereof: 

3.   Subject  to  the  Provisions  of  this  Act,  to  regulate  by  to  Brgn- 
Ordinance  the  Powers,  Jurisdictions,  and  Privileges' 'he 
of  Chancellors,  Rectors,  Assessors,  Professors,  and  offi^'  ^ 
all  other  Members  or  Office-Bearers  in  the  said  Uni-  Bearm ; 
versities  and  Colleges,  as  also  of  the  Senatus  Aca- 
demicuS;  the  General  Council,  and  the  University 
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Coart,  and  their  Meetings,  as  well  with  respect  to 
the  Government,  Policy,  and  Discipline  of  tbe  Uni- 
versity as  to  the  Management  and  Disposal  of  the 
Revenues  and  Endowments  thereof,  with  Power  to 
abolish  unnecessary  Offices : 

4.  Subject  to  the  Provisions  of  tliis  Act,  to  make  Be^D- 

lations  as  to  Time,  Place,  and  Manner  of  presenting 
and  electing  all  University  Officers :  Providw 
always,  that  the  existing  Rights  of  Nomination  or 
Presentation  to  any  Proressorships  shall  not,  except 
in  so  far  as  herein  expressly  otherwise  provided,  be 
thereby  affected : 

5.  To  make  Rules  for  the  Management  and  Ordering  of 

the  said  Universities,  the  Manner  and  Conditions 
in  and  under  which  Students  shall  be  admitted 
thereto,  the  Course  of  Study,  and  Manner  of  Teach- 
ing therein,  the  Amount  and  Exaction  of  Fees,  tbe 
A^ner  of  Examination,  with  the  Qualifications 
Appointment,  and  Number  of  Examiners,  and  tbe 
Amount  and  Manner  of  their  Remuneration,  tbe 
granting  of  Degrees,  whether  in  Arts,  Divinity. 
Law,  or  Medicine,  and  to  provide  that,  in  so  far  as 
shall  be  practicable,  and  in  the  Opinion  of  the  Com- 
missioners conducive  to  the  Well-being  of  the 
Universities,  and  to  the  Advancement  of  I/eaming. 
the  Course  of  Study,  the  Manner  of  Examination, 
and  the  Conditions  under  which  Degrees  are  to  k 
conferred,  shall  be  imiform  in  all  the  Universities 
of  Scotland : 

6.  To  make  Ordinances  in  order  to  feund  new  Professor- 

ships where  they  are  required,  and  to  provide  for 
the  Appointment  of  Assistants  to  such  Professors 
as  from  the  Nature  and  Duties  of  their  Professor- 
ships require  Assistance,  and  to  provide  for  the 
Remuneration  of  such  Assistants,  and  to  proWd^ 
by  whom  the  Right  of  presenting  or  apiK>intiD? 
such  new  Professors  ana  Assistants  shall  be  ex- 
ercised : 

7.  To  make  such  Provision  by  Ordinance  as  the  Com- 

missioners shall  see  fit,  as  well  fiar  the  due  Preser- 
vation, Administration,  and  Disposal  of  the  whole 
Property,  Funds,  Rents,  Revenues,  and  Endow- 
ments as  for  the  Preservation  and  Maintenance  oj 
all  the  Fabrics  and  Buildings  of  or  connected  with 
the  Universities  and  Colleges,  and  for  the  better 
Custody  and  Management  of  any  Libraries  aiJ" 
Museums  thereto  l^longing,  or  of  the  Contents 
thereof,  and  of  any  Furniture,  Apparatus,  or  Objects 
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acquired  or  to  be  acquired  for  the  Use  of  the  Uni- 
versi^,  or  of  any  Cliuss  therein  : 

8.  To  provide  by  Orainance,  as  the  Commissionere  shall  To  provide 

judge  expedient,  by  means  of  aiw  of  the  Funds,  Pto-||n^.|i  ®n^f" 
perty,  Kents,  Kevenues,  and  Endowments  of  any  Debt; 
University  or  College,  for  the  Payment  and  Extinc- 
tion of  any  Debts  forming  a  present  Burden  on  such 
Rents,  Revenues,  or  Enoowments  respectively : 

9.  To  provide  by  Special  Ordinance,  at  what  Date,  with  To  fix  Date 

reference  to  each  of  the  said  Universities,  the  Pro-'**®jA*'* 

a  to  coiDe 

visions  of  this  Act  shall  come  mto  operation  :  into  open- 

10.  To  inquire  and  report  to  Her  Majesty  how  far  it**^"* 

may  be  practicable  and  expedient  that  a  new  Uni-To  wport 
versity  should  be  founded,  to  be  a  National  Univer-dkncV^of 
sity  for  Scotland :  *^N  u^ 

1 1.  In  the  event  of  the  Erection  of  such  a  University,  to  uni^e^^^. 
make  Arrangements,  with  Consent  of  the  Scottish  j*^^^^^ 
Universities  named  in  this  Act,  or  any  of  them,  Amnge- 
for  converting  them  respectively  into  CoUeges,  One^^^J^ 
or  more,  as  tne  Case  miTy  be,  of  the  saidlfationaluniTeni. 
University,  and  for  the  due  Representation  of  such^JJiISS  of 
Colleges  in  the  Governing  Body  thereof:  the  aaid 

Provided  always,  that  all  Rules,  Statutes,  and  Ordinances  ^*fjj^ 
to  be  made  by  the  Commissioners  shall  be  published  in  the 
Edinburgh  Gazette  for  Four  consecutive  Weeks,  and  shall 
be  at  the  same  Time  laid  before  both  Houses  of  Parliament, 
if  Parliament  be  sitting,  or  if  not,  then  within  Three  weeks 
after  the  Commencement  of  the  next  ensuing  Session  of 
Parliament,  and  shall  thereafter  be  submitted  for  the  Ap- 

S^roval  of  Her  Majesty  in  Council ;  and  it  shall  be  lawful 
or  any  University  or  any  College,  and  for  the  Trustees  or 
Patron  of  any  Foundation,  Mortification,  Bursary,  or 
[Endowment,  or  for  any  other  Person  directly  affected  by 
any  such  Rule,  Statute,  or  Ordinance,  within  One  Month 
after  the  last  Publication  thereof  in  the  Gazette,  to  petition 
Her  Majesty  in  Council  to  withhold  Her  Approbation  of 
the  whole  or  any  Part  thereof,  and  it  shall  ba  lawftd  for 
Her  Majesty  in  Council  to  refer  such  Petition  to  the  Com- 
missioners, and  to  direct  that  they  shall  hear  the  Petitioner 
or  Petitioners  by  Counsel,  and  report  specially  to  Her 
Majesty  in  Council  on  the  Matter  of  the  said  Petition ;  and 
it  shall  be  lawftd  for  Her  Majesty,  by  Order  in  Council, 
either  to  declare  Her  Approbation  of  any  such  Rule,  Statute, 
or  Ordinance,  in  whole  or  in  part,  or  to  signify  Her  Dis- 
approval thereof,  in  whole  or  in  part,  and  in  case  of  such 
IHsapproval  the  Commissioners  may  proceed  to  frame  other 
Statutes  or  Ordinances  in  that  Behalf,  subject  to  the  like 
Provisions   and  Conditions  as  are  herein-before  enacted; 
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and  no  sach  Rule,  Statute,  or  Ordinance  shall  be  eflfectoal 
until  it  shall  have  been  so  published,  laid  before  Parlia- 
ment, and  approved :  Proviaed  also,  that  each  of  the  said 
Universities  shall  be  governed  and  conducted  according  to 
the  existing  Law  and  Practice,  until  the  Comnusaioners 
shall  have  made  and  published,  with  reference  to  such  Uni- 
versitj,  an  Ordinance  providing  at  what  Date  this  Act  shall 
come  into  operation,  and  such  Ordinance  shall  have  been 
approved  of  oy  Her  Majesty,  as  herein-before  provided. 
Seottiih         XVI.  If  Her  Majesty  shall  be  pleased,  at  any  Time 
2m  majr*   ^thin  liie  Duration  of  the  Commission,  to  ^rant  a  Charter 
snrrencfer  for  the  Foundation  of  a  National  University  for  Scotland, 
RnDUmr    ^^®  Scottish  Universities  named  in  this  Act,  or  any  of  them, 
DeKrtesonmay,  if  they  shall  think  fit,  surrender  to  the  Commissioners 
Chi^^    the  JPowers  of  examining  for  and  of  granting  Degrees,  with 
for  a  N»-  or  without  the  Exception  of  Degrees  in  Theology,  and  to 
venSty^"*"^^"^®  CoUe^s,  One  or  more,  as  the  Case  may  be,  of  the 

said  National  University. 
No  rach  XVn.  No  such  Surrender  or  Consent  as  is  herein-before 
&o7to  bT  mentioned  of  any  Scotch  University  named  in  this  Act, 
vaUdimian  with  a  view  to  becoming  a  College  or  Colleges  of  a  National 
^Ui^byU^^"^®^^^  for  Scotlandy  shall  be  valid,  except  it  be  signified 
the  Chtn-  in  Writing  by  the  Chancellor  and  by  the  University  Court 
ceiior,  &0.  q£  ^^  University  concerned  therein,  nor  except  it  be  de- 
clared by  the  said  Court  that  the  said  Surrender  or  Consent 
respectively  is  given  with  the  Approval  of  the  Senatus 
Academicus,  and  likewise  of  the  University  CounciL 
cSm^^  XVin.  Without  Prejudice  to  any  of  the  Powers  herein- 
•ion«rau  before  conferred,  the  said  Commissioners  shall,  with res^t 
*it^°f^'"  to  the  University  of  Aberdeenj  possess  and  exercise,  subject 
A^rdten :  to  the  Provisions  of  this  Act,  the  following  Powers : 
To  deter-  ^*  ^^  make  Ordinances  in  order  to  determine  the  Num- 
mine  ber  of  Professors,  and  to  prescribe  and  regulate  the 

of'pi^s-  Course  of  Study  in  the  several  Faculties  of  Arts, 

■ors,  and  Divinity,  Law,  and  Medicine :  Provided  that  in  the 

cSSJifof  Facultjr  of  Arts  there  shall  be  a  Professor  of  Greek, 

Study;  a  Proressor  of  Humanity,  a  Professor  of  Logic,! 

Professor  of  Mathematics,  a  Professor  of  MonI 
Philosophy,  a  Professor  of  Natural  Philosophy,  and 
a  Professor  of  Natural  History ;  or,  in  the  DiscretioD 
of  the  Commissioners,  Two  Professors  in  anjr  One 
.  or  more  of  such  Branches  of  Instruction  in  the 
Faculty  of  Arts,  if  it  shall  appear  to  be  necessary  or 
expedient,  with  Power  to  the  said  Commissioners  to 
determine  where  the  Classes  of  each  of  the  said  Pro- 
fessors shall  Assemble ;  in  the  Faculty  of  Divinity 
there  shall  be  Professors  of  Systematic  Theolbgy,  of 
Oriental   Languages,  of  Church   History,  and  of 
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Biblical  Criticism ;  in  the  Faculty  of  Law  a  Pro- 
fessor of  Law;  and  in  the  Facultj  of  Medicine 
Professsors  of  the  Institutes  of  Medicine,  of  the 
Practice  of  Medicine,  of  Chemistrv,  of  Anatomy, 
of  SuTjSenr,  of  Materia  Medica,  of  Midwifery,  of 
Mediciu  Jurisprudence,  of  Botany ;  and  such  other 
Professorships  in  each  of  the  said  Faculties  as  the 
said  Commissioners  shall  think  to  be  expedient : 

2.  To  make  Ordinances  in  order  to  abolish  such  Profes- To  abolish 

sorships  and  other  Offices  within  the  ssdd  University  ^er^jjj"" 
as  are  rendered  unnecessary  by  the  Union  of  theneccBsary 
Two  Universities  and  Colleges,  or  to  conjoin  TwoftLjl** 
or  more  of  such  Professorships,  making  fuU  Com.&c;  ' 
pensation  to  the  Holders  of  such  Offices  for  all  Loss 
of  Emoluments  consequent  on  such  Abolition  or 
Conjunction  of  Offices ;  and,  having  regard  as  far 
as  practicable  to  the  main  Design  of  any  existing 
Gift  or  Endowment  of  such  Professorships  or  other 
Offices,  to  make  such  other  Arrangements  respect- 
ing such  Professorships  and  other  Offices  as  may 
seem  exp^ent ;  and,  having  regard  as  aforesaid,  to 
appropnate  the  Funds  and  Ke venues  belonging  or 
payable  to  the  Holders  of  such  Professorships  or 
other.  Offices,  afker  the  Death,  Resignation,  or  De- 
privation of  any  of  the  present  Incumbents,  to  any 
of  the  following  Purposes  within  the  said  University ; 
(that  is  to  say,) 

1.  For  providing  retiring  Allowances  to  aged 
and  infirm  Principals  and  Professors : 

2.  For  providing  additional  Teaching  by  means 
of  Assistants  to  tne  Professors  in  any  Professor- 
ships already  established  or  to  be  established : 

3.  For  providing  Kemuneration  to  the  Ex- 
aminers appointed  m  pursuance  of  this  Act : 

4.  For  mcreasing  the  Salaries  presently  at- 
tached to  such  Professorships,  and  any  other 
Offices  in  the  University : 

5.  For  the  Endowment  of  new  Professorships ; 

3.  To  accept  Resignations  of  the  existing  Incumbents  of  To  accept 

such  Professorships  as  they  may  think  fit  to  abolish,  ^J^^^  . 
and  to  make  Arrangements  for  giving  reasonable 
Compensation  to  such  Persons  for  Loss  of  Emolu- 
ments by  such  Resignation,  or  fi)r  the  Appointment 
of  such  Incumbents  to  other  Professorships  or  other 
Offices  in  the  said  University ; 

4.  To  make  Ordinances  in  order  to  determine  in  whom  To  deter- 

for  the  future  shall  be  vested  the  Patronage  or  RightSf  Patron- 
of  presenting  Professors  to  each  of  the  Chairs  in  the^ff©; 
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said  University^  having  regard  as  &r  as  possible  to 
the  Preservation  of  the  existing  Rights  of  Patron- 
age; 
MtoBuSS!     ^'  ^^  make  Arrangements  and  Begolations  as  to  the 
ings  of     '  Uses  and  Puiposes  to  which  the  Buildings  of  Km^i 

united  Col-  College  and  Marischai  College  respectively  shall  be 

^^* '  appropriated ; 

J^necM-       ^*  ^®  make  all  snch  Soles  and  Ordinances  as  may  be 
Bary  Roles,  necessary  for  securing  good  Order  and  Qovemme&t, 

^^'  and  ^regulating  the  Course  of  Study  in  the  said 

University : 
Provided  always,  that  all  Rules,  Statutes,  and  Ordinances 
to  be  made  by  the  Conmiissioners  in  virtue  of  the  Powers 
herein  conferred  shall  be  published,  laid  before  Parliament, 
and  approved,  in  Uke  Manner,  and  shall  be  subject  to  Uie 
same  Provisions  and  Conditions  in  all  respects,  as  is  pro- 
vided with  respect  to  the  Rules  and  Ordinances  to  be  made 
in  the  Exercise  of  the  Powers  conferred  on  them  as  regards 
the  whole  of  the  said  Universities. 
uXJrrity      ^^^-  I^^ing  tte   Subsistence   and  Exercise  of  the 
Coartto    Powers  of  the  Commissioners,  the  Powers  herein-before 
revoke'     Conferred  on  the  University  Courts  shall  be  exercised  in 
statates    Subordination  to  and  so  as  not  to  conflict  with  the  Powers 
Commi^.^  of  the  Commissioners  :  But  any  of  the  Rules,  Statutes,  and 
BioDera      Ordinances  to  be  framed  and  passed  by  the  Commissioneis, 
after  Ex-   as  herein-before  provided,  may,  at  any  Time  after  the  Ex- 
thdr*°"  °  piration  of  the  Powers  herein  conferred  on  the  Commis- 
Powers,     sioners,  be  altered  or  revoked  by  the  University  Court  of 
the  University  to  which  the  same  are  applicable,  but  only 
with  the  Consent,  expressed  in  Writing,  of  the  Chancellor 
thereof,  and  with  the  Approval  of  Her  Majesty  in  CoundL 
inatruc-         XX.  It  shall  be  the  Duty  of  the  Commissioners  herein 
^°g^*j^®"®^  appointed  to  take  into  their  deliberate  Consideration  anj 
Mi^jesty  to  Matters  connected  with  the  said  Universities  to  which  their 
?-^*!!^"k    Attention  may  be  at  any  Time  called  by  Instructions  issued 
CoS^.^  to  them  by  Her  Majesty;s  Command. 
■*<^'"'  XXI.  The  Commissioners  of  Her  Majesty's  Treasoiy 

UKm  ^te "  ^^^  ^  empowered  to  pay  out  of  such  Moneys  as  may  be 
Grant  to*^  provided  by  Parliament  for  the  Purpose,  by  Four  equal 
be  applied.  Quarterly  Payments,  on  the  Fifth  Day  of  Janvary,  the 
Fifth  D^  of  April,  the  Fifth  Day  of  July,  and  the  Tenth 
Day  of  October  m  every  Year,  such  Sums  of  Monev  as  the 
Commissioners  herein  appointed  shall  recommend  to  be 
paid  for  any  One  or  more  of  the  following  Purposes;  (that 
is  to  saVj) 

1.  For  providing  retiring  Allowances  to  aged  and  infinn 

Pnncipak  and  Professors ; 

2,  For  providing  additional  Teaching  by  means  of  As- 
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sistants  to  the  Professors  in  any  Professorships 
already  established  or  to  be  established ; 

3.  For  providing  Remuneration  to  the  Examiners  ap- 
pointed in  pursuance  of  this  Act ; 

4«  For  increasing  the  Salaries  presently  attached  to  ex- 
isting Professorships  and  to  any  other  Offices  in  the 
University ; 

5.  For  the  Endowment  of  new  Professorships ; 

6.  For   providing    full    Compensation  to  the  present 

Holders  of  rrofessorships  or  other  Offices  for  the 
loss  of  Emoluments  consequent  on  the  Abolition  or 
Conjunction  of  such  Professorships  or  other  Offices 
in  the  present  Universities  and  Colleges  of  ^  berdeen : 
And  it  is  hereby  provided  that  the  whole  of  such  Payments 
shall  be  subject  to  whatever  Rules,  Statutes,  and  Ordin- 
ances the  Commissioners  herein  appointed  shall  from  Time 
to  Time  see  fit  to  prescribe  in  reference  thereto :  Provided 
always,  that  all  Rules,  Statutes,  and  Ordinances  providing 
for  or  affecting  the  Application  or  Distribution  of  such 
Sums  of  Money  shall  be  laid  before  both  Houses  of  Parlia- 
ment, if  Parliament  be  sitting,  or  if  not,  then  within  Three 
Weeks  after  the  Commencement  of  the  next  ensuing 
Session  of  Parliament,  and  shall  thereafter  be  submitted 
for  the  Approval  of  Her  Majesty  in  Council :  and  no  such 
Rule,  Statute,  or  Ordinance  shall  be  effectual  until  it  has 
been  so  laid  before  Parliament  and  approved  of  by  Her 
Majesty. 

XXII.  It  shall  be  lawful  to  the  Commissioners  of  HerPowerto  • 
Majesty's  Treasury  to  grant  from  Time  to  Time,  out  of  any  J^^*^^^ 
Moneys  to  be  provided  by  Parliament  for  that  Purpose,  Moneys  f^r 
such  Sums  as  shall  to  them  appear  necessary  for  the  ft>"Ow- J°^J|^ 
ing  Purposes ;  (that  is  to  say,)  named. 

1.  For  the  Salaiy  or  other  Remuneration  of  any  Clerks 

or  other  Officers  to  be  appointed  by  the  Commis- 
sioners herein  named,  witn  the  Consent  of  the  said 
Commissioners  of  Her  Majestjr's  Treasury ; 

2.  For  the  Expense  of  providing  any  Office  Accomodar 

tion  for  the  Use  of  the  Commissioners  herein  named, 
and  of  defraying  the  Cost  of  Books,  Stationery, 
Printing,  Postages,  and  other  necessary  Expenses 
connected  with  the  same ; 

3.  For  defraying  the  whole  reasonable  Travelling  Ex- 

penses which  may  be  incurred  by  the  Commissioners 
nerein  named,  or  by  any  Clerk  or  other  Officer  in 
their  Service,  in  the  Execution  of  the  Powers  herein 
conferred. 
XXin.  The  Commissioners  herein  appointed  shall  in  9<*™""**- 
the  Exercise  of  their  Powers  have  special  Regard  to  thenndOT^thit 


88  Sr  ET  St*  yiGTOBlfi,  CAP.  83. 

^i^to^'*  Reports  presented  by  the  Commissioners  acting  under  the 
gani  ReT   Several  Cfommissions  for  visiting  the  Universities  of  Scot- 
TOrts  of     ifif^ .   ^ig^^  a  Commission  issued  hj  His  Majesty  King 
•lonera*"    George  the  Fourth  on  the  Twenty-third  Day  of  July  One 
tor  Tisiting  thousand  eight  hundred  and  twenty-six,  renewed  by  His 
™^™"  Majesty  King  William  the  Fourth  on  the  Twelfth  Day  of 
Scotland.    October  One  thousand  eight  hundred  and  thirty ;  a  Com- 
mission issued  by  His  Majesty  King  WilUam  the  Fonitii 
on  the  Twenty-third  Day  of  Nbvember  One  thousand  dght 
and  thirty-six,  re-appointed  by  Her  present  Majestjr  on  the 
Second  Day  of  October  One  thousand  eight  hunored  and 
thirty-seven;  and  a  Commission  issued  by  Her  present 
Maiesty  on  the  Sixteenth  Day  of  April  One  thousand 
ei^t  hundred  and  fifty-seven. 
totl?'&o**"  ^^^-  ^^  li^es,  Statutes,  and  Ordinances  to  be  miA 
when  ap.'  by  the  Commissioners  shall,  when  approved  by  Her  l^eaty 
STenterSd  ^  herein-before  provided,  be  inserted  in  a  Book  orBocb 
in  a  Book,  to  be  signed  by  tne  Commissioners  or  their  Quorom,  and 
f^h**"*^  such  Book  or  Books  shall,  on  the  Expiration  of  the  Powers 
ciminia-    of  the  Commissioners,  be  lodged  with  Her  Majest/s  Clerk 
•loners.     Register  for  Scotlandj  and  snail  be  preservecl  among  the 
Public  Records,  and  a  Duplicate  shall  be  sent  to  each  of  the 
said  Universities  of  the  Rules,  Statutes,  and  Ordinances 
applicable  thereto,  and  such  Rules,  Statutes,  and  Ordin- 
ances shall  be  observed  until  the  same  be  altered  in  manner 
herein-before  provided. 
2Sv*lSr       XXV.  The  said  Universities  may  sue  and  be  sued  under 
and  be      the  Style  and  Title  of  "The  University  of  St  Aniwc\ 
Bu^nnder«xhe  University  of  Glasgow^''  "The  University  of  ^J«^ 
hirSL       deen;'  and  "  The  University  of  Edinburgh;'  respectively. 
»««>«*•  XXVI.  From  and  after  th^  passuig  of  this  Act  no  Dfr 

Ko  Die-     tinction  shall  be  recognized  among  the  Professors  of  the 
be°  heSce*°  University  of  Glaegowy  but  the  whole  Professors  thereof 
forward     admitted  to  Chairs  heretofore  established  or  which  mav 
recognired  hereafter  be  established  therein  shaU  be  deemed  to  be  and 
Professors  shall  be  Professors  of  the  University  and  College  of  Glasgo^^ 
lJnWe"SKy^«^^  shaU  all  equally  exercise  the  whole  Rights  and  Ful^^ 
*  tipns  which  have  heretofore  been  exercised  by  any  Portioti 
of  such  Professors:   Provided  always,  that  no  Claim^ 
hereby  given  to  any  Participation  in  the  Income  or  Emoloj 
ments  already  appropriatea  to  existing  Chairs  in  die  said 
University  and  College. 
SSJac?*"     XXVU.  Nothing  in  this  Act  contained  shall  be c^" 
to  aiFeot    strued  to  afiPect  any  Trusts  now  vested  in  and  adnunisterea 
«M^      by  the  Senatus  Academicus  of  any  University  or  Col^ 
or  in  the  Principal  and  Professors,  or  any  of  them,  bty^ 
poses  unconnected  with  such  University  or  College;  «nd 
any  such  Trusts  as  are  now  held  and  administered  by  toe 
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Senatns  Academicns,  or  the  Principal  and  Professors  of  the 
University  and  Kin^s  College  oi  Aberdeen^  csr  oi  Mariaclwl 
College  and  University,  for  Purposes  unconnected  with  such 
Universities  and  Colleges,  shall  fix)m  and  after  the  Date  at 
which  this  Act  shall  come  into  operation,  as  regards  the 
University  of  Aberdeen^  be  vested  in  and  administered  by 
the  Senatus  Academicus  of  the  Universi^  of  Aberdeen; 
and  any  Trust  now  administered,  in  whole  or  in  part,  by 
the  IMncipal  of  either  of  the  said  Universities  and  (jolleges, 
or  by  any  Professor  or  Professors  thereof,  shall  firom  and 
after  the  Date  aforesaid  be  in  like  Manner  administered,  in 
whole  or  in  part,  by  the  Principal  of  the  University  of 
Aberdeen^  or,  as  the  Case  may  be,  by  the  Professor  or  I^ro- 
fessors  who  in  the  said  University  shall  hold  the  same  Pro- 
fessorship as  the  said  Professor  or  Professors  of  King^t 
College  or  Marischal  College  respectively. 


Cap.  LXXXVDL 

An  Act  to  eontiniie  and  amend  the  Corrupt  Praeticee  Preven- 
tion Aetj  1854.— [2d  August  1858.] 

Whereas  an  Act  was  passed  in  the  Session  holden  in  the 
Seventeenth  and  Eighteenth  Years  of  Her  Majesty,  Chap- 17  4  is 
ter  One  hundred  and  two,  ^^  to  consolidate  and  amend  the^^'^^^-i^^* 
<*  liaws  relating  to  Bribery,  Treating,  and  undue  Influence 
'^  at  Elections  of  Members  of  Parliament ;"  and  bv  an  Act 
of  the  Session  holden  in  the  Nineteenth  and  Twentieth 
Years  of  Her  Majesty,  Chapter  Eighty-four,  the  said  first> 
mentioned  Act  was  continuea  until  the  Tenth  Day  of  August 
One  thousand  eight  hundred  iemd  fifty-seven,  and  thence- 
forth to  the  End  of  the  then  next  Session  of  Parliameot : 
And  whereas  it  is  expedient  that  the  said  first-mentioned 
Act  should  be  further  continued  and  amended:  Be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  aa- 
sembled,  and  by  the  Authority  of  the  same,  as  follows : 

I.  It  shall  be  lawful  for  any  Candidate,  or  his  Agent  by  As  to  Tn- 
bim  appointed  in  Writing  according  to  the  Provisions  of^J^o/^' 
the  first-mentioned  Act,  to  provide  Conveyance  for  any  voters. 
Voter  for  the  Purpose  of  polling  at  an  Election  and  not 
otherwise,  but  it  snail  not  oe  lawftil  to  pay  any  Money  or 
give  any  valuable  Consideration  to  a  Voter  for  or  in  respect 
of  his  Travelling  Expenses  for  such  Purpose;   provided 
always,  that  a  full,  true,  and  particular  Account  of  all  Pay- 
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menu  made  for  such  Conveyance,  ngnedby  the  Candidate 
or  hb  AeentSy  shall  be  dehvered  to  the  Election  Auditor, 
with  the  Names  and  Addresses  of  the  Persons  to  whom  such 
Payments  have  been  made ;  and  the  Amount  of  snch  Ac- 
count shall  be  included  in  the  general  Account  of  the  Ex- 
penses incurred  at  any  Election  to  be  made  out  and  kept 
Dy  such  Election  Auditor. 
SMtion  34      II.  And  whereas  by  Section  Thirty-four  of  the  said  first- 
VicLc.  103,  mentioned  Act  the  Election  Auditor  is  entitled  to  receive^ 
amendedu  by  way  of  Remuneration  for  his  Services,  Ten  Pounds  from 
Remunera-  ^^^^  Candidate  as  and  by  way  of  First  Fee,  and  a  further 
Uon  of       Commiteion  at  the  Rate  df  Two  Pounds  per  Cenimn  from 
AodUora.   ®^^^  Candidate  upon  evezy  Payment  made  by  him  fi>r  or 
in  respect  of  any  Bill,  Charge,  or  Claim  sent  in  to  socb 
Election  Auditor  as  therein  provided :  The   said  /iutAer 
Commission  shall  be  payable  only  upon  any  Payment  made 
by  the  Candidate  as  aforesaid  over  and  above  the  SuiaciC 
Two  hundred  Pounds :  Provided  always,  that  the  Electicm 
Auditor  shall  not  be  entitled  to  receive  for  such  First  Fee 
and  further  Commission  more  than  the  Sum  of  Twenty 
Pounds  in  the  whole  from  each  Candidate. 
Deftnition       III.  So  much  of  Section  Thir^-eight  of  the  said  first- 
Ua^i"^"   m^'itioned  Act  as  defines  the  Words  "  Candidate  at  an 
Election"  shall  be  repealed ;  and  in  the  Construction  of  the 
said  Act  as  amended  by  this  Act  the  Words  '*  Candidate 
at  an  Election/'  and  tne  Words  ^^  Candidate  at  any  Ejec- 
tion/' shall  include  all  Persons  elected  to  serve  in  Parlia- 
ment at  such  Election,  and  all  Persons  nominated  as  Can- 
didates at  such  Election,  or  who  shall  have  declared  them- 
selves Candidates  on  or  after  the  Day  of  the  issuing  of  the 
Writ  for  such  Election,  or  after  the  Dissolution  or  vacancy 
in  consequence  of  which  such  Writ  shall  have  been  issued: 
Provided  that  nothing  herein  contained  shall  be  ooostmed 
to  impose  any  Liabiuty  on  any  Person  nominated  without 
his  Consent. 
Election        IV.  It  shall  not  be  lawful  for  the  Election  Auditor  of 
oo"t^toa;ct  any  Borough  or  County,  or  his  Partner  or  Agent,  toasts 
as  Election  Election  Agent,  or  as  paid  Agent  m  any  Capacij^,  or  Om- 
^«^^^      vasser,  for  anj  Candidate  ibr  such  Borough  or  (joun^. 
Duration        Y.  The  Said  first-mcutioned  Act  as  amended  by  this  Act 
of  Act.      giii^ii  continue  in  force  until  the  Tenth  Day  of  August  One 
thousand  eight  hundred  and  fifty-nine,  and  thenceforth  to 
the  End  of  tne  then  next  Seasion  of  Parliament 
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Cap.  LXXXIX. 

An  Act  to  amend  an  Act  of  the  last  Sessiariy  for  tfie  Regtk- 
latum  of  Hie  Care  and  JVeatment  of  Lunatics^  and  for 
the  Provision^  Maintenancey  and  Regulation  of  Lunatic 
Asylums  in  Scotland.— [2d  August  1858.] 

Whereas  by  an  Act  of  the  Fifty-fifth  Year  of  His  Majesty 
King  George  the  Third,  intituled  An  Act  to  regulate  ifad-66  o.  3, 
hotues  in  Scotland,  Sheriffs  of  Counties  are  authorised  to®-^- 
grant  Licences  for  the  Reception  and  Confinement  of  Lu- 
natics, and  have  been  in  use  to  license  separate  Portions  or 
Wards  of  Poorhonses  for  the  Reception  of  Pauper  Lunatics : 
And  whereas  by  an  Act  passed  in  the  last  Session  of  Parlia- 
ment, intitled  AnAetfor  the  Regulation  oftheCareand  7V*eat-20&  21 
mentoflAincUxcijandfbrtheProvisionjMaintenanceyandRegu-'^^^  ^  ^*' 
lotion  of  Lunatic  Asylume,  in  Scotland,  District  Asylums  are 
appointed  to  be  erected  for  the  Reception  of  Lunatics;  and 
it  is  expedient  that  Provision  shonla  be  made  for  the  Cus- 
tody of  such  Pauper  Lunatics  till  such  District  Asylums 
shall  be  ready  for  their  Reception :  Be  it  therefore  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembleu,  and 
by  the  Authority  of  the  same,  as  follows : 

I.  It  shall  be  lawful  for  the  General  Board  of  Commis-  Ai  to  Re- 
sioners  in  Lunacy  for  Scotland  to  grant  to  the  Governors  ^*^.  ^f* 
or  Keepers  of  Poorhouses  Licences  for  the  Reception  of  Paoj^r 
Pauper  Lunatics  in  Wards  set  apart  for  that  Purpose,  or^^^ 
in  detached  or  separate  Portions  of  such  Poorhonses,  andhoua. 
from  Time  to  Time  to  renew  or  withdraw  such  Licences ; 
and  it  shall  also  be  lawful  for  Sherifib  of  Counties  to  grant 
Orders  for  the  Reception  and  Confinement  of  such  Lunatics 
in  the  Wards  or  Portions  of  Poorhouses  so  set  apart  and 
licensed,  subject  always  to  such  Rules,  Regulations,  and 
Restrictions  as  mav  be  firamed  by  the  said  General  Board 
of  Commissioners  in  Lunacy  for  the  Reception  and  Treat- 
ment of  Patients  in  such  Wards  or  Portions  of  Poorhouses 
consistently  with  the  Provisions  of  the  said  last-recited  Act 
in  regard  to  Private  Asylums. 

n.  This  Act  shall  continue  in  force  for  Five  Years  fix)m  Term  of 
and  after  the  First  Day  of  January  One  thousand  eight 
hundred  and  fifty-eight,  and  no  longer. 
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Cap.  XC. 

An  Ad  to  regulate  the  Qualificatiane  of  Practiiumere  in 
Medicine  and  Surgery. — [2d  August  1858.] 

Whereas  it  is  expedient  that  Persons  lequiring  Medical 
Aid  should  be  enabled  to  distinguish  qualifi^  firom  unquali- 
fied Practitioners :  Be  it  ther^ore  enacted  by  the  Queen's 
most  Excellent  Msyesty,  by  and  with  the  Advioe  and  Con- 
sent of  the  Lords  Spintual  and  Temporal,  and  CommoDs, 
in  this  present  Parhament  assembled,  and  by  the  Autbontjr 
of  the  same,  as  follows  : 
Short  I.  This  Act  may  for  all  Purposes  be  cited  as  ^^  Thelfedi- 

Com-  n.  This  Act  shall  conunence  and  take  eflfect  framthe 

menttir     ^urst  Day  of  October  One  thousand  eight  hundred  andfiftj- 
Act.         eirfit 

Medical         Ul«  A  Coimcil  which  shaU  be  styled  ''The  Genenl 

CoQocii.     Council  of  Medical  Education  and  Begistration  of  the 

United  Eangdom/'  herein-after  referred  to  as  the  Greneral 

Council,  shall  be  established,  and  Branch  Councils  fiir  Eng- 

landy  Scotland^  and  Ireland  respectiyely  formed  thereout  as 

herein-after  mentioned. 

Members       IV.  The  General  Council  shall  consist  of  One  Person 

of  Coancii.  chosen  from  Time  to  Time  by  each  of  the  following  Bodies; 

(that  is  to  say). 

The  Boyal  College  of  Physicians : 
The  Royal  College  of  Surgeons  of  England : 
The  Apothecaries'  Society  of  Xondm: 
The  Uniyersity  of  Oxford : 
The  University  of  Cambridge : 
The  Uniyersity  of  Durham : 
The  Uniyersity  of  London : 
The  College  of  Physicians  of  Edinburgh : 
The  CoUe^  of  Surgeons  of  Edinburgh : 
The  Faculty  of  Physicians  and  Surgeons  of  Glasgcm: 
One  Person  chosen  from  Time  to  Time  by  the  Uniyersitj 
of  Edinburgh  and  the  Two  Uniyersities  of  Aberdtm 
coUectiyely: 
One  Person  chosen  firom  Time  to  Time  by  the  Uniyendtj 
of  Glasgow  and  the  Uniyersity  of  SaiiU  Andreufe  col- 
lectiyely : 
One  Person  chosen  from  Time  to  Time  by  each  of  the 
following  Bodies : 

The  King  and  Queen's  College  of  Physicians  in 

Ireland : 
The  Boyal  College  of  Sugeons  in  Ireland : 
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The  Apothecaries'  Hall  of  Ireland : 
The  University  of  Dublin  : 
The  Qaeen's  University  in  Ireland : 
And  Six  Persons  to  be  nominated  by  Her  Majesty  with  the 
Advice  of  Her  Privy  Council,  Four  of  whom  shall  be  ap- 
pointed for  Englandj  One  for  Scotland,  and  One  for  Ireland; 
and  of  a  President,  to  be  elected  by  the  General  Council. 

V.  If  the  said  Universities  of  Edinburgh  and  Aberdeen,  Provision 
of  Glasgow  and  Saint  Andrew'' s  respectively,  shall  not  beun^JJJ.'*** 
able  to  agree  upon  some  One  Person  to  represent  them  insiues  of 
the  Council,  it  shall  be  lawful  for  each  One  of  the  said  Uni-  AbeSeen 
versities  to  select  One  Person  ;  and  thereupon  it  shall  be  and  Saint' 
lawful  for  Her  Majesty,  with  the  Advice  of  Her  Privy ^Jj^/**'* 
Council,  to  appoint  One  of  the  Persons  so  selected  to  be  a  appoint  a 
Member  of  the  said  Council  for  the  said  Universities.  Pe«on  to 

VL  The  Members  chosen  by  the  Medical  Corporations  ScmT*"' 
and  Universities  of  England,  Scotland,  and  Ireland  ^^^V^^'Bnn  h 
tively,  and  the  Members  nominated  by  Her  Majesty,  with  of  the 
the  Advice  of  Her  Privy  Council,  for  such  Parts  respeo-J^°""®" 
tivelv  of  the  United  Eangdom,  shall  be  the  Branch  Coun-hnd,%'ot- 
cila  lor  such  Parts  respectively  of  the  United  Eangdom,  to^*"^»  *"^ 
which  Branch  Councils  shall  be  delegated  such  of  the  ^^^  ' 
Powers  and  Duties  vested  in  the  Council  as  the  Council 
may  see  fit  other  than  the  Power  to  make  Representations 
to  Her  Majesty  in  Council  as  herein-after  mentioned :  The 
President  shall  be  a  Member  of  all  the  Branch  Councils. 

Yn.  Members  of  the  Greneral  Council  representing  theQnaiidca. 
Medical  Corporations  must  be  qualified  to  be  registered  ^<>°* 
under  this  Act. 

YJH^  The  Members  of  the  General  Council  shall  beResigna- 
chosen  and  nominated  for  a  Term  not  exceeding  FiveJ^^^^''^ 
Years,  and  shall  be  capable  of  Re-appointment,  and  any  Member  of 
Member  may  at  any  Time  resign  his  appointment  by  Letter^*"*™.* 
addressed  to  the  President  of  the  said  Council,  and  upon   ^"°^^ ' 
the  Death  or  Resignation  of  any  Member  of  the  said  Coun- 
cil, some  other  Person  shall  be  constituted  a  Member  of  the 
said  Council  in  his  place  in  manner  herein-before  provided ; 
but  it  shall  be  lawful  for  the  Council  during  such  Vacancy 
to  exercise  the  Powers  herein-after  mentioned. 

IX.  The  General  Council  shall  hold  their  first  Meeting  nme  and 
within  Three  Months  fix>m  the  Commencement  of  this  Act,^i^«.  ^ 
in  such  Place  and  at  such  Time  as  one  of  Her  Majesty's  of  Uie°^ 
Principal  Secretaries  of  State  shall  appoint,  and  shall  mdie<^«nera] 
such  Kules  and  Regulations  as  to  the  Times  and  Places  ^^^^**' 
of  the  Meetings  of  me  General  Council,  and  the  Mode  of 
summoning  the  same,  as  to  them  shall  seem  expedient, 
which  Rules  and  Regulations  shall  remain  in  force  until 
altered  at  any  subsequent  Meeting ;  and  in  the  Absence  of 
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aay  Bale  or  Regulation  as  to  the  sommoning  a  Meeting 
of  the  General  Council,  it  shall  be  lawful  for  &e  President 
to  summon  a  Meeting  at  such  Time  and  Place  as  to  him 
shall  seem  expedient  by  Letter  addressed  to  each  Member; 
and  at  every  Meeting,  in  the  Absence  of  the  Presidsit, 
some  other  Member  to  be  chosen  from  the  Members  pre- 
sent  shall  act  as  President ;  and  all  Acts  of  the  General 
Council  shaU  be  decided  by  the  Votes  of  the  Majori^  of 
the  Members  present  at  any  Meeting^  the  whole  Number 
present  not  being  less  than  Eight,  and  at  all  such  Meetings 
the  President  for  the  Time  being  shall,  in  addition  to  fajs 
Vote  as  a  Member  of  the  Council  have  a  Casting  Yote,  in 
case  of  an  Equality  of  Votes ;  and  the  Gen^^  Council 
shall  have  Power  to  appoint  an  Executive  Committee  oat 
of  their  own  Body,  of  which  the  Quorum  shall  not  be  kss 
than  Three,  and  to  delegate  to  such  Committee  such  c(  the 
Powers  and  Duties  vested  in  the  Council  as  the  Coimdl 
may  see  fit,  other  than  the  Power  of  making  Bepreseota- 
tions  to  Her  Majesty  in  Council  as  herein-after  mentioned. 


Appoint-        X.  The  General  Council  shall  appoint  a  Registrar,  who 
and  other  also  act  as  Treasurer,  unless  the  Council  shall  appoint 

Officers.  -       ~  -     '  _  —  _        ^r^ 


Ro^i^tmrs  shaU  act  as  Secretary  of  the  General  Council,  and  who  mav 
ill  ■  -  ..---- 


another  Person  or  other  Persons  as  Treasurer  or  Treasurers; 
and  the  Person  or  Persons  so  appointed  shall  likewise  act 
as  Registrar  for  England,  and  as  Secretary  and  Treasorer 
or  Treasurers,  as  the  Case  may  be,  for  the  Branch  Council 
for  England ;  the  General  Council  and  Branch  Council  for 
England  shall  also  appoint  so  many  Clerks  and  Servants  as 
shall  be  necessary  for  the  Purposes  of  this  Act ;  and  every 
Person  so  appointed  by  any  Cfouncil  shall  be  removable  at 
the  Pleasure  of  that  Council,  and  shall  be  paid  such  Salary 
as  the  Council  by  which  he  was  appointed  shall  think  fit* 
Appomt-        XL  The  Branch  Councils  for  Scotland  and  irefaiul  dial! 
RpKffltrars  e&<ch  respectively  in  like  Manner  appoint  a  Registrar  and 
'^'ffi  '^^^^h  ^^^^  Officers  and  Clerks,  who  shall  be  paid  such  Salaries 
Branch   ^^  ^uch  Branch  Councils  respectively  shall  think  fit,  and  be 
Councils,    removable  at  the  pleasure  of  the  Council  by  which  ther 
were  appointed ;  and  the  Person  appointed  Rie^nstrar  sha& 
also  act  as  Secretary  to  the  Branch  Council,  and  may  also 
act  as  Treasurer,  imless  the  Council  shall  appoint  some  other 
Person  or  Persons  as  Treasurer  or  Treasurers. 
Atte  d'         ^^^*  There  shall  be  paid  to  the  Members  of  the  Councils 
nnce' at     such  Fces  for  Attendance  and  such  reasonable  Travelling 
Coonciis.   Expenses  as  shall  from  Time  to  Time  be  allowed  by  the 
General  Council  and  approved  by  the  Commissioners  of 
Her  Majestjr's  Treiwury. 
^A?ie"'*^*       Xin.  All  Monies  payable  to  the  respective  Councils 
Coancii*.    shall  be  paid  to  the  Treasurers  of  such  Councils  respectively^ 
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and  shall  be  applied  to  defray  the  Expenses  of  carrjring  this 
Act  into  execution  in  manner  following;  that  is  to  say, 
separate  Accounts  shall  be  kept  of  the  Expenses  of  the 
General  Council,  and  of  those  of  the  Branch  Councils ; 
and  the  Expenses  of  the  General  Council,  including  those 
of  keeping,  printing,  and  publishing  the  Register  for  the 
United  Eangdom,  shall  be  defrayed,  under  the  Direction  of 
the  General  Council,  by  means  of  an  equal  Per-centage 
Rate  upon  all  Monies  received  by  the  several  Branch 
Councils ;  Returns  shall  be  made  by  the  Treasurers  of  the 
respective  Branch  Councils,  at  such  Times  as  the  General 
Council  shall  direct,  of  all  Monies  received  by  them  ;  and 
the  necessary  Per-centage  having  been  computed  by  the 
General  Council,  the  respective  Contributions  shall  bepaid 
by  the  Treasurers  of  such  Branch  Councils  to  the  Trea- 
surer or  Treasurers  of  the  General  Council ;  and  the  Ex- 
e^nses  of  the  Branch  Councils  shaU  be  defrayed,  under  the 
irection  of  those  Councils  respectively,  out  of  the  Resi- 
due of  the  Monies  so  received  as  aforesaid. 

XrV.  It  shall  be  the  Duty  of  the  Registrars  tokeepDnWof 
their  respective  Registers  correct  in  accordance  with  the^^^^'^J,,, 
Provisions  of  this  Act,  and  the  Orders  and  Regulations  of  Register 
the  General  Council,  and  to  erase  the  Names  of  afi  registered  ^**"*®^ 
Persons  who  shall  have  died,  and  shall  from  Time  to  Time 
make  the  necessary  Alterations  in  the  Addresses  or  Quali- 
fications of  the  Persons  registered  under  this  Act ;  and  to 
enable  the  respective  Registrars  duly  to  fulfil  the  Duties 
imposed  upon  them  it  shall  be  lawful  for  the  Registrar  to 
write  a  Letter  to  any  registered  Person,  address^  to  him 
according  to  his  AdcLress  on  the  Register,  to  inquire  whether 
he  has  ceased  to  practise  or  has  changed  his  Residence,  and 
if  no  Answer  shall  be  returned  to  such  Letter  within  the 
Period  of  Six  Months  fix>m  the  sending  of  the  Letter  it 
shall  be  lawful  to  erase  the  Name  of  such  Person  from  the 
Renter ;  Provided  always,  that  the  same  may  be  restored 
by  Direction  of  the  Generd  Council  should  they  think  fit 
to  make  an  Order  to  that  Effect. 

XV.  Every  Person  now  possessed,  and  (subject  to  thcRe^stra- 
Provisions  herein-afler  contained)  every  Person  hereafter  Jj*''*  ®' 
becoming  possessed,  of  anv  One  or  more  of  the  Qualifica-nowquaii- 
tions  descnbed  in  the  Scnedule  (A.)  to  this  Act,  shall,  on  ^ed,  and  of 
Payment  of  a  Fee,  not  exceeding  Two  Pounds,  in  respecthereafter 
of  Qualifications  obtained  befcMre  the  First  Day  of  Januarv^^^ommff 
One  thousand  eight  hundred  and  fifty-nine,  and  not  exceed-^ 
ing  Five  Pounds  in  respect  of  Qualifications  obtained  on  or 
after  that  Day,  be  entitled  to  be  registered  on  producing  to 
the  Registrar  of  the  Branch  Councu  for  England^  Scotland.^ 
or  Ireland  the  Document  conferring  or  evidencing  the  Quali- 
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fication  or  each  of  the  Qualifications  in  respect  whereof  he 
seeks  to  be  so  registered,  or  upon  transmitting  by  Post  to 
such  Registrar  Inrormation  of  his  Name  and  Address,  and 
Evidence  of  the  Qualification  or  Qualifications  in  respect 
whereof  he  seeks  to  be  registered,  and  of  the  Time  or  Times 
at  which  the  same  was  or  were  respectively  obtained :  Pro- 
vided always,  that  it  shall  be  lawAil  for  the  several  Colleges 
and  other  "Bodies  mentioned  in  the  said  Schedule  (A.)  to 
transmit  fi^om  Time  to  Time  to  the  said  Registrar  Lbts  cer- 
tified under  their  respective  Seals  of  the  several  Persons  who, 
in  respect  of  Qualifications  granted  by  such  Colle^  and 
Bodies  respectively,  are  for  me  Time  being  entidea  to  be 
registered  under  this  Act,  stating  the  respective  Qualifica- 
tions and  Places  of  Residence  of  such  Persons ;  and  it  shall 
be  lawful  for  the  Registrar  thereupon,  and  upon  Payment 
of  such  Fee  as  aforesaid  in  respect  of  each  Person  to  be  n^ 
gistered,  to  enter  in  the  Register  the  Persons  mentioned  in 
such  Lists,  with  their  Qualifications  and  Places  of  Besidence 
astherein  dated,  without  other  Application  in  relation  thereto. 
CouDcJl  to      XVI.  The  General  Council  shall,  with  all  convenient 
&SS^%w'  SP®®^  *^^  ^^^  passing  of  this  Act,  and  from  Time  to  Time 
re^iatiDg  as  Occasion  may  reqmre,  make  Orders  for  regnlating  the 
to*Er  kept  ^P®*®"  ^  ^  ^^V^  under  this  Act  as  neary^  as  conve- 
niently may  be  in  accordance  with  the  Form  set  forth  in 
Schedule  (D.)  to  this  Act,  or  to  the  like  Efiect 
Peraont         X VII.  Any  Person  who  was  actuall  j  practising  Medicine 
ITESgiMd*?  Enaland  before  the  First  Day  of  August  One  thousand 
before  ist  eight  hundred  and  fifteen  shall,  on  Payment  of  a  Fee  to  be 
iwl^nu.  ^^^  ^7  ^^'^  General  Council,  be  entitled  to  be  registered 
tied  to  be'  on  producing  to  the  Registrar  of  the  Branch  Cooncil  for 
registered.:  ^j^/^„^  Scotland^  or  Ireland  a  Declaration  according  to  the 
Form  in  the  Schedule  (B^  to  this  Act  signed  by  mm,  or 
upon  transmitting  to  such  Registrar  Information  of  his  Name 
and  Address,  and  enclosing  such  Declaration  as  aforesaid. 
Connca         XVin.  The  several  Colleges  and  Bodies  in  the  United 
onilTn.    Kingdom  lo^ntioned  in  Schedule  (A.)  to  this  Act  shall  from 
formatioQ  Time  to  Time,  when  required  by  the  General  Council,  fnr- 
Come  of  ^^^  s"^^  Council  with  such  Information  as  thepr  may  re- 
studv,  &c.,  quire  as  to  the  Courses  of  Study  and  Examinations  to  be 
fb?obS?in-  fP^^  through  in  order  to  obtain  the  respective  Qualifications 
ing:  Qnaii-  mentioned  m  Schedule  (A.)  to  this  Act,  and  the  Ages  at 
ficmUuM.    ^,hi^ij  gQ^jj  Courses  of  Study  and  Examination  are  ^^ 
to  be  gone  through,  and  such  Qualifications  are  confenea, 
and  generally  as  to  the  Requisites  for  obtaining  sach  Qnali- 
fications ;  and  any  Member  or  Members  of  the  General 
Council,  or  any  Person  or  Persons  deputed  for  this  Purpose 
by  such  Council,  or  by  any  Branch  Council,  may  attend 
and  be  present  at  any  such  Examinations. 
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XIX.  Any  Two  or  more  of  the  Colleges  and  Bodies  in  Coiiegrefl 
the  United  Kingdom  mentioned  in  Schrfule  (A.)  to  thisHIYondict- 
Act  may,  with  the  Sanction  and  nnder  the  Directions  of  theinff  Exa. 
General  Coancil,  unite  or  co-operate  in  conducting  the™"**'***"** 
Examinations  required  for  Qualifications  to  be  registered 
under  this  Act. 

XX.  In  case  it  appear  to  the  General  Council  that  the  Defects  in 
Course  of  Study  ana  Examinations  to  be  gone  through  in^^  gj^^™J 
order  to  obtain  any  such  Qualification  fix>m  any  such  Col-Examina- 
lege  or  Body  are  not  such  as  to  secure  the  Possession  by^^^™"^ 
Persons  obtaining  such  Qualification  of  the  requisite  Know-sented  by 
ledge  and  Skill  for  the  efficient  Practice  of  their  Profession,^*"*"** 

it  shall  be  lawful  for  such  General  Council  to  represent  theprivy^ 
same  to  Her  Majesty's  Most  Honourable  Privy  Council.      Council. 

XXI.  It  shall  be  lawful  for  the  Privy  Council,  upon  any  Privy 
such  Representation  as  aforesaid,  if  it  see  fit,  to  order  thatj^^""^^ 
any  Qualification  granted  by  such  College  or  Body,  aflerpendthe 
such  Time  as  may  be  mentioned  in  the  Order,  shall  not  con- ^^8^^*^^ 
fer  any  Bight  to  be  registered  under  this  Act:' Provided tioo  in re- 
always,  that  it  shall  be  lawful  for  Her  Majesty,  with  th6jP,f^fj^^ 
Advice  of  Her  Privy  Council,  when  it  is  made  to  appear  to  tioiw' 
Her,  upon  further  Representation  from  the  General  Council  jff*"'***  ^y 
or  otherwise,  that  sucn  College  or  Body  has  made  efiectual5io.,^?de- 
Provision,  to  the  Satisfaction  of  such  General  Council,  forfiioit.  *>ut 
the  Improvement  of  such  Course  of  Study  or  Examinations,  ^^edf  ^' 
or  the  Mode  of  conducting  such  Exammations,  to  revoke 

any  such  Order. 

aXTT.  Afi^r  the  Time  mentioned  in  this  Behalf  in  any  Pe«on» 
such  Order  in  Council  no  Person  shall  be  entitled  to  be  re-R^tetmU 
gistered  under  this  Act  in  respect  of  any  such  Qualification  in  respect 
as  in  such  Order  mentioned,  granted  by  the  College  or  Body  jj^^'jjf**' 
to  which  such  Order  relates,  ailer  the  Time  therein  men-g^aoted  by 
tioned,  and  the  Revocation  of  any  such  Order  shall  notg^^^J^*® 
entitle  any  Person  to  be  registered  in  respect  of  any  Quali^fore  ReYo. 
filcation  granted  before  such  Revocation.  cation. 

XXIU.  In  case  it  shall  appear  to  the  General  Council  PHfy 
that  an  Attempt  has  been  made  by  any  Body,  entitled  under  ^^""p^ 
this  Act  to  grant  Qualifications,  to  impose  upon  any  Can-  hiblt  At- 
didate  ofiering  himself  for  Examination  an  Obligation  toJ^^JP^^^. 
adopt  or  refrain  fi^om  adopting  the  Practice  of  any  particular  Ktnctions 
Theory  of  Medicine  or  Surgery,  as  a  Test  or  Condition  of  Yj,^,ry  of 
admitting  him  to  Examination  or  of  granting  a  Certificate,  Medicine 
it  shall  be  lawful  for  the  said  Council  to  represent  the  same  J"*  ^J^j^^ 
to  Her  Majesty's  Most  Honourable  Privy  Council,  and  the  entitled  to 


said  Privy  Council  may  thereupon  issue  an  Injunction  to8[^"*  ^*''- 
such  Body  so  acting,  oirecting  them  to  desist  from  such     ^  "' 
Practice ;  and  in  the  event  of  their  not  complying  there- 


98  21*  £T  22*  VICTORIjBy  CAP.  90. 

with)  then  to  order  that  such  Body  shall  cease  to  have  the 
Power  of  conferring  any  Right  to  be  re^tered  under  this 
Act  so  long  as  they  shall  continue  such  Practice. 
As  to  the       XXIV.  All  Powers  vested  in  the  Privy  Council  by  this 
AnSenti-^-^^^  may  be  exercised  by  any  Three  or  more  of  the  Lords 
cation  of    and  Others  of  the  Privy  Council,  the  Vice-President  of  the 
^'■^*'*»**' Committee  of  the  said  Privy  Council  on  Education  b^g 
One  of  them ;  and  all  Orders  and  Acts  of  the  Privy  Coun- 
cil under  this  Act  shall  be  sufficlentiy  made  and  signified 
by  a  written  or  printed  Document,  signed  by  One  of  the 
Clerks  of  the  Pnvy  Council,  or  such  Officer  as  may  be  ap- 
pointed by  the  Privy  Council  in  this  Behalf ;  and  all  Orders 
and  Acts  made  or  sipified  by  any  written  or  printed  Doca- 
ment  purporting  to  be  so  signed  shall  be  deemed  to  hMve 
been  duly  made,  issued,  and  done  by  the  Privy  Coxnidl; 
and  every  such  Document  shall  be  received  in  Evidence  m 
all  Courts,  and  before  all  Justices  and  others,  without  Proof 
of  the  Authority  or  Signature  of  such  Clerk  or  other  Officer 
or  other  Proof  whatsoever,  until  it  be  shown  that  such  Docu- 
ment was  not  duly  signed  by  the  Authority  of  the  Privy 
Council. 
ABtoRe-      XXV,  Where  any  Person  entitled  to  be  registered  under 
SjBnmch  ^^^  -^^^  applies  to  the  Registrar  of  any  of  the  said  Branch 
Registran.  Coimcils  for  that  purpose,  such  Registrar  shall  forthwith 
enter  in  a  Local  Register  in  the  Form  set  forth  in  Schedule 
(D.)  to  this  Act,  or  to  the  like  Effect,  to  be  kept  by  him  fc^ 
th^t  Purpose,  the  Name  and  Place  of  Residence,  and  the 
Qualification  or  several  Qualifications  in  respect  of  which 
the  Person  is  so  entitied,  and  the  Date  of  the  Registration, 
and  shall,  in  the  Case  of  the  Registrar  of  tiie  Branch  Coun- 
cil for  Scotland  or  Irelandy  with  all  convenient  Speed  send 
to  the  Re^trar  of  the  General  Council  a  Copy,  certified 
under  the  Hand  of  the  Registrar,  of  the  Entry  so  made,  and 
the  Registrar  of  the  General  Council  shall  forthwith  cause 
the  same  to  be  entered  in  the  General  Register ;  and  such 
Registrar  shall  also  forthwith  cause  all  Entries  made  in  the 
Local  Register  for  England  to  be  entered  in  the  Greneral 
Register ;  and  the  Entry  on  the  General  Register  shall  bear 
date  from  the  Local  Register. 
Evidence       XXYI.  No  Qualification  shall  be  entered  on  the  Re- 
»SntobeP^*®^>  either  on  the  first  Registration  or  by  way  of  Addition 
men  be-   to  a  registered  Name,  unless  the  Registrar  be  satisfied  by 
teftU^^"  ^^^  proper  Evidence  that  the  Person  daiming  is  entitied  to 
it ;  and  any  Appeal  firom  the  Decision  of  the  xtegistrar  may 
be  decided  by  toe  General  Council,  or  by  the  Council  fio* 
England^  Scotland^  or  Ireland  (as  the  Case  may  be) ;  and 
any  Entiy  which  shall  be  proved  to  the  Satisfaction  of  such 
General  Council  or  Branca  Council  to  have  been  fi:andu- 
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lently  or  incorrectly  made  may  be  erased  from  the  Register 
by  Order  in  Writing  of  such  General  Council  or  Branch 
Council. 

XXyn.  The  Registrar  of  the  General  Council  shall  in  Refpster 
every  Year  cause  to  be  printed^  published,  and  sold,  under  pa^Jj^i^ed. 
the  Direction  of  such  Council,  a  correct  Register  of  the 
Names  in  alphabetical  Order  according  to  the  Surnames, 
with  the  respective  Residences,  in  the  Form  set  forth  in 
Schedule  (D.)  to  this  Act,  or  to  the  like  Effect,  and  Medical 
Titles,  Diplomas,  and  Qualifications  conferred  by  any  Cor- 
poration or  Universltv,  or  by  Doctorate  of  the  Archbishop 
of  Canterbury^  with  the  Dates  thereof,  of  all  Persons  ap- 
pearing on  uie  General  Register  as  existing  on  the  First 
Dav  ca  January  in  every  Year ;  and  such  Register  shall  be 
called  ^^  The  Medical  Register ;"  and  a  Cony  of  the  Medical 

EReinster  for  the  Time  bemg,  purporting  to  oe  so  printed  and 
ublished  as  aforesaid,  shall  be  Evidence  in  all  Courts  and 
efore  all  Justices  of  the  Peace  and  others  that  the  Persons 
therein  specified  are  registered  according  to  the  Provisions 
of  this  Act ;  and  the  Aosence  of  the  Name  of  any  Person 
from  such  Copy  shall  be  Evidence,  until  the  contrary  be 
made  to  appear,  that  such  Person  is  not  registerAi  according 
to  the  Provisions  of  this  Act :  Provided  always,  that  in  the 
Case  of  any  Person  whose  Name  does  not  appear  in  such 
Copy,  a  certified  Copy,  under  the  Handof  the  Kemstrar  of 
the  General  Council  or  of  any  Branch  Council,  of  tne  Entry 
of  the  Name  of  such  Person  on  the  General  or  Local  Re- 
gister shall  be  Evidence  that  such  Person  is  registered  un- 
der the  Provisions  of  this  Act. 

XXyni.  If  any  of  the  said  Colleges  or  the  said  Bodies  Nunes  of 
at  any  Time  exercise  any  Power  they  possess  by  Law  of Jf®™^^ 
striking  off  from  the  List  of  such  College  or  Body  the  Name  from  l^ist 
of  any  One  of  their  Members,  such  (Allege  or  Body  shall  J^^^^®gJ» 
signify  to  the  General  Council  the  Name  of  the  Member  sosigmfied  to 
struck  off;  and  the  General  Council  may,  if  they  see  fit,  S*J*™/ 
direct  the  Registrar  to  erase  forthwith  fi^om  the  Register  the 
Qualification  derived  firom  such  College  or  Body  in  respect 
of  which  such  Member  was  registered,  and  the  Registrar 
shall  note  the  same  therein:    Provided  always,  that  the 
Name  of  no  Person  shall  be  erased  from  the  Register  on  the 
Ground  of  his  having  adopted  any  Theory  of  Medicine  or 
Surgery. 

AXIX.  If  any  registered  Medical  Practitioner  shall  bejf«d>«^ 
convicted  in  England  or  Ireland  of  any  Felony  or  Misde-e^  otd-^"" 
meaner,  or  in  Scotland  of  any  Crime  or  Offence,  or  shall  jc^o^ 
after  due  Inquiry  be  judged  by  the  General  Council  tOo^y^ 
have  been  guilty  of  infamous  Conduct  in  any  professional  struck  off 
Respect,  the  General  Council  may,  if  they  see  fit,  direct  J^®^*^*" 


100  21'  £T  23*  VICTOBLfi,  CAP.  90. 

the  Registrar  to  erase  the  Name  of  such  Medical  Practi- 
tioner mm.  the  Renter. 
Registered     XXX.  Every  Person  registered  under  this  Act  who 
may  hare  ^^7  ^*^®  obtained  any  higher  Degree  or  any  Qoalificadon 
sabee-       Other  than  the  Qualification  in  respect  of  which  he  may 


SSuSffica-  ^*^®  ^"^^^^  registered,  shall  be  entitled  to  have  such  higher 
Uont  in-  Degree  or  additional  Qualification  inserted  in  the  Ee^r 
S^Relrb.  ^  substitution  for,  or  in  addition  to,  the  Qualification  pre- 
ter.  viously  registered,  on  Payment  of  such  Fee  as  the  Council 

may  appomt. 

PrivUesres       XXXI.  Every  Person  registered  under  this  Act  shall 

tlw/pir.  ^  entitled  according  to  his  Qualification  or  QuaUficarions 

M)ii8.         to  practise  Medicine  or  Surgery,  or  Medicine  and  Snrgerr, 

as  the  Case  may  be,  in  any  Part  of  Her  Majesty's  I&w- 

nions,  and  to  demand  and  recover  in  any  Court  of  Lair, 

with  full  Costs  of  Suit,  reasonable  Charges  for  profeaowl 

Aid,  Advice,  and  Visits,  and  the  Cost  of  any  Medicines  ot 


other  Medical  or  Surgical  Appliances  rendered  or  snpphw 
by  him  to  his  Patients  :  Provided  always,  that  it  shall  be 
lawful  for  any  College  of  Phvsicians  to  pass  a  Byelaw  to 
the  effect  that  no  one  of  their  Fellows  or  Members  shall  be 
entitled  to  %ue  in  manner  aforesaid  in  any  Court  of  Law, 
and  thereupon  such  Byelaw  may  be  pleaded  in  bar  to  any 
Action  for  the  Purposes  aforesaid  commenced  by  any  Fel- 
low or  Member  of  such  College. 
None  but       XXXII.  After  the  First  Day  of  Janttafy  One  thousand 
Pe«^8  to  eight  hundred  and  fifty-nine,  no  Person  shall  be  entitled  to 
recover     recover  any  Charge  in  any  Court  of  Law  for  any  Medical 
CJuirgres.    ^^  Surgical  Advice,  Attendance,  or  for  the  Performance  of 
any  Operation,  or  for  any  Medicine  which  he  shall  have 
both  prescribed  and  supplied,  unless  he  shall  prove  upon 
the  Trial  that  he  is  registered  under  this  Act 
Poor  Uir       XXXm.  Provided  also,  That  no  Peraon  who  on  the 
"^^^     First  of  Oct4>ber  One  thousand  eight  hundred  and  fifty-eight 
not  dis-     shall  be  acting  as  Medical  OflScer  under  an  Order  of  the 
w^li^^^  Poor  Law  Commissioners  or  Poor  Law  Board  shall  be  dis- 
withifi  Six  qualified  to  hold  such  Office  by  reason  of  his  not  beujg 
^f'^ing  registered  as  herein  re<)[uired,  unless  he  shall  have  failed  to 
of  Act.      be  registered  within  Six  Months  from  the  passing  of  this 

Act. 
Meaning        XXXIV.  After  the  First  Dav  of  January  One  thous^^ 
2  le^nT    eight  hundred  and  fifty-nine,  the  Word  "  legally  qualified 
qualified    Aiedical  Practitioner*'  or  "  duly  qualified  Medical  Tj^cU- 
PrSon-tioner,"  or  any  Words  im^rting  a  Person  recognised  bv 
er,"  &c.     Law  as  a  Medical  Practitioner  or  Member  of  the  Medic^ 
Profession,  when  used  in  any  Act  of  Parliament,  shall  be 
construed  to  mean  a  Person  registered  under  this  Act 
Registered      XXXV.  Every  Person  who  sliall  be  registered  under 
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the  Provisions  of  this  Act  shall  be  exempt,  if  he  shall  so  Persons 
desire,  from  serving  on  all  Juries  and  Inquests  whatsoever,  f^^^l^. 
and  from  serving  all  corporate,  parochial,  Ward,  Hundred,  ing:  on 
and  Township  (%ces,  and  from  serving  in  the  Militia,  and*^""®**  *®' 
the  Name  of  such  Person  shall  not  be  returned  in  any  List 
of  Persons  liable  to  serve  in  the  Militia,  or  in  anj  such 
Office  as  aforesaid. 

XXXVI.  After  the  First  Day  of  January  One  Thou-Unresris- 
sand  eight  hundred  and  fifty-nine,  no  Person  shall  hold  any  J^^^^^^'Jjj 
Appointment  as  a  Physician,  Surgeon,  or  other  Medical  hold  cer- 
Omcer  either  in  the  Military  or  Naval  Service,  or  in  Emi-^*.^^P" 
grant  or  other  Vessels,  or  in  any  Hospital,  Infirmary,  Dis-ments. 
pensaiy,  or  Lying-in  Hospital,  not  supported  wholly  by 
voluntary  Contributions,  or  in  anv  Lunatic  Asylum,  Gaol, 
Penitentiary,  House  of  Correction,  House  of  Industry, 
Parochial  or  Union   Workhouse    or  Poorhouse,   Parish 
Union,  or  other  Public  Establishment,  Body,  or  Institution, 
or  to  any  Friendly  or  other  Society  for  afibrding  mutual 
Kehef  in  Sickness,  Infirmity,  or  old  Age,  or  as  a  Medical 
Officer  of  Health,  unless  he  be  registered  under  this  Act : 
Provided  always,  that  nothing  in  this  Act  contained  shall 
extend  to  rep^  or  alter  any  of  the  Provisions  of  the  Pas- 
sengers Act,  1855. 

XXXVn.  After  the  First  Day  of  January  One  thou- No  Ccrti- 
sand  eight  hundred  and  fifty-nine,  no  Certificate  required  vail? m-  ^ 
by  any  Act  now  in  force,  or  that  may  hereafter  be  passed  lew  Per- 
firom  any  Physician,  Surgeon,  Licentiate  in  Medicine  and^^^^^'^g'"^ 
Sur^ry,  or  other  Medical  Practitioner,  shall  be  valid  unless  tered. 
the  rerson  signing  the  same  be  registered  under  this  Act. 

XXXVIII.  Any  Registrar  who  shall  wilfully  make  orPjyj}^^^"" 
cause  to  be  made  any  Falsification  in  any  Matters  relatingHiiicattoV 
to  the  Begister  shall  be  deemed  guilty  of  a  Misdemeanor  in  of  Regis- 
England  or  Ireland,  and  in  Scotland  of  a  Crime  or  Ofience^*^* 
punidiable  by  Fine  or  Imprisonment,  and  shall,  on  Con- 
viction thereof,  be  imprisoned  for  any  Term  not  exceeding 
Twelve  Months. 

XXXIX.  If  any  Person  shall  wilfully  procure  or  at-Penait;rfor 
tempt  to  procure  himself  to  be  registered  under  this  Act,  j^^^^'JI^^ 
by  making  or  producing  or  causing  to  be  made  or  produced  tion  by 
any  false  or  firaudulent  Representation  or  Declaration,  either ^^^^Jj^J_ 
verbally  or  in  Writing,  every  such  Person  so  ofiending,tiou8. 
and  every  Person  aiding  and  assisting  him  therein,  shall  be 
deemed  guilty  of  a  Misdemeanor  in  England  ^nd  Ireland, 

and  in  Scotland  of  a  Crime  or  Offence  punishable  by  Fine 
or  Imprisonment,  and  shall,  on  Conviction  thereof,  be  sen- 
tencect  to  be  imprisoned  for  any  Term  not  exceeding  Twelve 
Months. 

XL.  Any  Person  who  shall  wilfully  and  falsely  pretend  Penalty  for 
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falsely  prt- to  be  or  take  or  use  tlie  Name  or  Title  of  a  Physidan, 
bTa't^^  Doctor  of  Medidnei  Licentiate  in  Medicine  and  Sni^i^, 
jristered     Bachelor  of  Medicine,  Surffeon,  General  Practitioner  or 
Person,     Apothecary,  or  any  Name,  Tide,  Addition,  or  Description 
implying  that  he  is  registered  under  this  Act,  or  that  he  is 
recognized  by  Law  as  a  Physician,  or  Surgeon,  or  Licen- 
tiate in  Medicine  and  Surgery,  or  a  Practitioner  in  Medi- 
cine, or  an  Apothecary,  shall,  upon  a  summary  Conviction 
for  any  such  Offence,  pay  a  Sum  not  exceeding  Twenty 
Pounds, 
'r  PeMi^       ^^^'  ^7  Penalty  to  which  under  this  Act  any  Person 
^es.  is  liable  on  Summary  Conviction  of  any  Offence  may  be 

recovered  as  follows ;  (that  is  to  say,)  in  England^  in  manner 
directed  by  the  Act  of  the  Session  holden  in  the  Eleventh 
and  Twelfth  Years  of  Her  Majesty,  Chapter  Forty-three, 
and  in  Ireland  in  manner  directed  by  "  The  Petty  Sessions 
{Ireland)  Act,  1851,"  or  any  other  Act  for  the  Time  being 
in  force  in  England  and  Ireland  respectiyely  for  the  like 
Purposes ;  and  any  such  Penalty  may  in  Scotland  be  re- 
covered by  the  Procurator  Fiscal  of  the  County,  or  by  any 
other  Person  before  the  Sheriff  or  Two  Justices,  who  may 
proceed  in  a  summary  Way  and  grant  Warrant  ibr  bring- 
mg  the  Party  complained  against  before  him  or  them,  or 
issue  an  Order  requiring  such  Party  to  appear  on  a  Day 
and  at  a  Time  and  Place  to  be  namea  in  such  Older,  and 
every  such  Order  shall  be  served  on  the  Party  by  deliver- 
ing to  him  in  Person  or  by  leaving  at  his  usual  Place  of 
Abode  a  Copy  of  such  Order  and  or  the  Complaint  where- 
upon the  same  has  proceeded,  and  upon  the  Appearance  or 
Default  to  appear  of  the  Party,  it  snail  be  lawful  for  the 
Sheriff  or  Justices  to  proceed  to  the  hearing  of  the  Com- 
plaint, and  upon  Proof  on  Oath  or  Confession  of  the  Offence, 
the  Sheriff  or  Justices  shall  without  any  wriUen  Pleadings 
or  Record  of  Evidence  commit  the  Offender  and  decern 
him  to  pav  the  Penalty  named  as  well  as  such  Expenses  as 
the  Sheriff  or  Justices  shall  think  fit,  and  failing  raym^i^^ 
shall  grant  Warrant  for  Recovery  thereof  by  PoiDdin|i[  and 
Imprisonment,  such  Imprisonment  to  be  for  such  Penod  as 
the  Discretion  of  the  Sheriff  or  Justices  may  direct,  not 
exceeding  Three  Calendar  Months,  and  to  cease  on  Pay- 
ment of  tne  Penalty  and  Expenses, 
Appiica-  XLII.  Any  Sum  or  Sums  of  Money  arising  from  Con- 
Pena?tie8.  viction  and  Recovery  of  Penalties  as  aforesaid  diall  be  paid 

to  the  Treasurer  of  the  General  Council. 
Appiica-        XLin.  All  Monies  received  by  any  Treasurer  arising 
MoniM  re- from  Fees  to  be  paid  on  Registration,  fix)m  the  Sale  of 
cewed  by  Registers,  from  Penalties,  or  oUierwise,  shall  be  applied  for 
Trearorer.  Expenses  of  Registration  and  of  the  Execution  of  this  Act. 
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XLIV.  The  Treasurers  of  the  General  and  Branch  Aooounts 
Councils  shall  enter  in  Books  to  be  kept  for  that  Purpose  ^^^°^* 
a  true  Account  of  all  Sums  of  Money  by  them  receiyed  and 
paid,  and  such  Accounts  shall  be  submitted  by  them  to  the 
respectiye  General  Council  and  Branch  Councils  at  such 
Times  as  the  Councils  shall  require;  and  the  said  Accounts 
shall  be  published  annually,  and  such  Accounts  shall  be 
laid  before  both  Houses  in  the  Month  of  March  in  every 
Year,  if  Parliament  be  sitting,  or,  if  Parliament  be  not 
sitting,  then  within  One  Month  after  the  next  Meeting  of 
Parliament. 

XliV.  Eyerjr  Remstrar  of  Deaths  in  the  United  Bang- Notice  of 
dom  on  receiymg  Notice  of  the  Death  of  any  Medical  S^^ca^^ 
Practitioner  shallforthwith  transmit  by  Post  to  the  Regis-Practition- 
trar  of  the  General  Council  and  to  the  Se^strar  of  the^^^^® 
Branch  Council  a  Certificate  under  his  own  Hand  of  such  Registrars. 
Death,  with  the  Particulars  of  Time  and  Place  of  Death, 
and  may  chaige  the  Cost  of  such  Certificate  and  Trans- 
mission as  an  Expense  of  his  Office,  and  on  the  Receipt  of 
such  Certificate  the  Medical  Registrar  shall  erase  the  Name 
of  such  deceased  Medical  Practitioner  from  the  Register. 

XLVI.  It  shall  be  lawfiil  for  the  General  Coimcil  byproTision 
Special  Orders  to  dispense  with  such  Provisions  of  this  Act^®'  P®*"" 
or  with  such  Part  of  any  Regulations  made  by  its  Authority  ti8?D/in°' 
as  to  them  shall  seem  nt,  in  favour  of  Persons  now  practis-*^®  Coio- 
ing  Medicine  or  Surgery  in  any  Part  of  Her  Majesty's  "be  Jtj^ere, 
Dominions  other  than  Great  Britain  and  Ireland  by  ^^rtueand  ^or 
of  any  of  the  Qualifications  described  in  Schedule  (A.);®^"  *"*** 
and  also  in  favour  of  Persons  practising  Medicine  or  Sur- 

fery  within  the  United  Kinmiom  on  foreign  or  colonial 
)iplomas  or  Depees  before  the  passing  of  this  Act ;  and 
also  in  favour  ofanjr  Persons  who  have  held  Appointments 
as  Surgeons  or  Assistant  Surgeons  in  the  Army,  Navy,  or 
Militia,  or  in  the  Service  of  the  East  India  Company,  or 
are  acting  as  Surgeons  in  the  public  Service,  or  in  the  Ser-  « 
vice  of  any  Charitable  Institutions,  and  also,  so  far  as  to  the 
Council  snail  seem  expedient,  in  favour  of  Medical  Students 
who  shall  have  commenced  their  professional  Studies  befere 
the  passing  of  this  Act. 

XLYEL  It  shall  be  lawfiil  for  Her  Majes^  to  grant  to  New  Char- 
the  Corporation  of  the  Royal  College  of  ^Physicians  of***'JJ5J5^ 
London  a  new  Charter,  and  thereby  to  give  to  such  Cor- the  College 
poration  the  Name  of  "  The  Royal  College  of  Physicians  oi'^^^y^' 
England^^  and  to  make  such  Alterations  in  the  Constitu-Londoo. 
tion  of  the  same  Corporation  as  to  Her  Majesty  may  seem 
expedient ;  and  it  shall  be  lawful  for  the  said  Corporation 
to  accept  such  Charter  under  their  Common  Seal,  and  such 
Acceptance  shall  operate  as  a  Surrender  of  all  Charters 
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heretofore  granted  to  the  said  Corporatioiiy  except  the 
Charter  granted  by  Kin^  Henry  the  Eighth,  and  shall  also 
operate  as  a  Surrender  <»  such  Charter  and  of  any  Bights, 
rowers,  or  Privileges  conferred  by  or  enjoyed  under  an 
Act  of  the  Session  holden  in  the  Fourteentn  and  Fifteenth 
Years  of  King  Henry  the  Eighth,  Chapter  Five,  confirm- 
ing the  same,  as  far  as  such  Charter  and  Act  respectlTelj 
may  be  inconsistent  with  such  new   Charter:  Provided 
nevertheless,  that  within  Twelve  Months  after  the  granting 
of  such  Charter  to  the  College  of  Physicians  of  Lmdofh 
any  Fellow,  Member,  or  Licentiate  of  the  Royal  College 
of  Physicians  of  Edinburgh^  or  of  the  Queen's  CoUeg?  of 
Physicians  of  Ireland^  who  may  be  in  practice  as  a  Phpoan 
in  any  Part  of  the  United  lungdom  called  Englaid  W 
who  may  be  desirous  of  becoming  a  Member  of  such  Gt^ 
of  Physicians  of  Englandj  shall  he  at  liberty  to  do  so,  »i 
be  entitled  to  receive  the  Diploma  of  the  said  College,,^! 
to  be  admitted  to  all  the  Rights  and  Privileges  thereunto 
appertaining,  on  the  Payment  of  a  Registration  Fee  of  Two 
Founds  to  the  said  College. 
Her  Ma.        XLVIII.  It  shall,  notwithstanding  anything  herein  con- 
i^nt"*^  tained,  be  lawful  for  Her  Majesty,  by  Charter,  to  gnmt  to 
Power  to    the  Royal  College  of  Surgeons  of  England  Power  to  insti- 
SSJ^Tm'  tute  and  hold  iS^aminations  for  the  Purpose  of  testing  the 
to  iostitate  Fitness  of  Persons  to  practise  as  Dentists,  who  may  ^ 
Uon"&r  desirous  of  being  so  examined,  and  to  grant  Certificates  of 
for  Den.'   sucli  Fitness. 

^'^^'  XLIX.  It  shall  be  lawful  for  Her  Majesty  to  grant  to 

ter  ma^*®  Corporation  of  the  Royal  College  of  Physicians  of  E^ 
}?ranted  to  burah  a  new  Charter,  and  thereby  to  give  to  the  said  Coll^ 
p^'sSiaSl  ^f  Physicians  the  Name  of  "  The  Royal  College  of  Phv- 
of  £din.     sicians  of  Seotland^^  and  it  shall  be  lawfcd  ror  the  said 
burgh.       Royal  College  of  Physicians,  under  their  Common  Seal,  to 
accept  such  new  Charter,  and  such  Acceptance  shall  oper^e 
as  a  Surrender  of  all  Charters  heretofore  granted  to  the 
said  Corporation. 
The  Fa-         L.  If  at  any  fiiture  Period  the  Royal  College  of  Surgeons 
ObSgSw    ot  Edinburgh  and  Faculty  of  Physicians  and  Surgeons  ot 
mi^rbe       Glasgow  agree  to  amalgamate,  so  as  to  form  One  Unitea 
amaiga-     Corporation,  under  the  Name  of  "  The  Royal  College  ot 
"'*'*'''•       Surgeons  of  Scotland;'  it  shall  be  lawfiil  for  Her  Majesty 
to  grant,  and  for  such  College  and  Faculty  under  their  re- 
spective  Common  Seals  to  accept,  such  new  Charter  or 
Charters  as  may  be  necessary  for  effecting  such  Union,  and 
such  Acceptance  shall  operate  ^  a  Surrender  of  all  Charters 
heretofore  granted  to  such  College  and  Faculty ;  «"<* }" 
the  event  of  such  Union  it  shall  be  competent  ror  the  sm 
College  and  Faculty  to  make  such  Arrangements  as  to  the 
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Time  and  Place  of  their  Examinations  as  they  may  agree 
upon,  these  Arrangements  being  in  conformity  with  the 
Irovisions  of  this  Act,  and  subject  to  the  Approval  of  the 
General  Council. 

LI.  It  shall  be  lawM  for  Her  Majesty  to  grant  to  the  New  Char- 
Corporation  of  the  King  and  Queen's  Oollege  of  Physicians  be'^j^nted 
in  Ireland  a  new  Charter,  and  thereby  to  give  to  such  Cor- to  the 
poration  the  Name  of  "  The  Royal  College  of  Physicians  Q^"^,Jg 
of  Ireland^  and  to  make  such  Alterations  in  the  Constitu-Coi]c«:e  of 
tion  of  the  said  Corporation  as  to  Her  Majesty  may  seemj^^][^]'|^ 
expedient ;  and  it  shall  be  lawful  for  the  said  Corporation 
to  accept  such  Charter  under  their  Common  Seal^  and  such 
Ac  ^ptance  shall  operate  as  a  Surrender  of  the  Charter 
granted  by  Eang  William  and  Queen  Mary^  so  far  as  it 
mL    be  inconsistent  with  such  new  Charter. 

Lll,  Provided  always,  That  nothing  herein  contained  Chartem 
shall  extend  to  authorize  Her  Majesty  to  create  any  newJJy^J^"" 
Re«jtriction  in  the  Practice  of  Medicme  or  Surgeiy,  or  toRestric- 
grant  to  any  of  the  said  Corporations  any  Powers  or  Privi-^*^"pJ^^,_ 
leges  contrary  to  the  Common  Law  of  the  Land  or  to  thetice  of 
Provisions  of  this  Act,  and  that  no  such  new  Charter  shall  ^®g^^|"^_ 
in  anywise  prejudice,  affect,  or  annul  any  of  the  existing 
Statutes  or  Byelaws  of  the  Corporations  to  which  the  same 
shall  be  granted,  fiirther  than  snail  be  necessary  for  giving 
full  Effect  to  the  Alterations  which  shall  be  intendea  to  be 
effected  by  such  new  Charters  and  by  this  Act  in  the  Con- 
stitution of  such  Corporation. 

LHI.  The  Enactments  and  Provisions  of  the  University  Provisions 
oi  London  Medical  Graduates  Act,  1854,  shall  be  deemed^.^*^® 
and  construed  to  have  applied  and  shall  apply  to  the  Univer- 114.  as' to 
sity  of  London  for  the  Time  being,  notwithstanding  the  Sur- J^^^^U^ 
render  or  Determination  of  the  therein-recited  Charter,  and  to  contmue 
the  eranting  or  Acceptance  of  the  now  existing  Charter  of  ^  'o"*- 
the  Uniyersity  of  London^  or  the  future  Determination  of 
the  present  or  any  iuture  Charter  of  the  said  University, 
and  the  granting  of  any  new  Charter  to  the  said  Univer- 
sity ;  and  that  every  Bachelor  of  Medicine  and  Doctor  of 
Medicine  of  the  University  of  London  for  the  Time  being 
shall  be  deemed  to  have  been  and  to  be  entitled  and  shaU 
be  entitled  to  the  Privileges  conferred  by  the  said  Act,  in 
the  same  Manner  and  to  me  same  Extent  as  if  the  Charter 
recited  in  the  said  Act  remained  in  force,  subject  neverthe- 
less to  the  Provisions  of  this  Act. 

LIV.  The  General  Council  shall  cause  to  be  published  BriUsh 
under  their  Direction  a  Book  containing  a  List  of  Medicines  p^{J|[^^^' 
and  compounds,  and  the  Manner  of  preparing  them,  to- published, 
gether  with  the  true  Weights  and  Measures  by  which  they 
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are  to  be  prepared  and  mixed,  and  containing  such  other 
Matter  and  Things  relating  thereto  as  the  General  Cooncil 
shall  think  fit,  to  be  callea  ^'  British  PharmacopoBia;'*  and 
the  General  Council  shall  cause  to  be  altered,  amended, 
and  republished  such  Pharmacopoeia  as  often  as  they  sliall 
deem  it  necessaiy. 
cheiiiista»  L  V.  Nothing  in  this  Act  contained  shall  extend  or  be 
iuf  a^ci^.  construed  to  extend  to  prqudioe  or  in  any  way  to  affect  the 
lawfid  Occupation,  Track,  or  Business  of  Chemists  and 
Druggists  and  Dentists,  or  the  Rights,  Priyileges,  or  Em- 
ployment of  duly  licensed  Apothecaries  in  Irelandj  so  far 
as  the  same  extend  to  selling,  compoimding,  or  dispensing 
Medicines. 

SCHEDULE  (A.) 

1.  Fellow,  Licentiate,  or  Extra  Licentiate  of  the  Boyal  GoB^ 
of  Physicians  of  London. 

2.  Fellow  or  Licentiate  of  the  Boyal  CoU^  of  Physicians  of 
Edinburgh. 

3.  FeUow  or  Licentiate  of  the  King^s  and  Queen's  College  of 
Physicians  of  Ireland. 

4.  Fellow  or  Member  or  Licentiate  in  Midwifery  of  the  Koyal 
Colle^  of  Surgeons  of  England. 

5.  Fellow  or  Licentiate  of  the  Boyal  College  of  Surgeons  of 
Edinburgh. 

6.  FeUow  or  Licentiate  of  the  Faculty  of  Physicians  and  Surgeons 
of  Glasgow. 

7.  Fellow  or  Licentiate  of  the  Boyal  College  of  Surgeons  in 
Ireland. 

8*  Licentiate  of  the  Society  of  Apothecaries,  London. 

9.  Licentiate  of  the  Apothecaries  Hall,  Dublin. 
10.  Doctor,  or  Bachelor,  or  Licentiate  of  Medicine,  or  Master  in 
Surgery  of  any  University  of  the  United  Eongdom ;  or  Doctor  of 
Memcine  by  Doctorate  granted  prior  to  passing  of  this  Act  by  the 
Archbishop  of  Canterbury. 

11.  Doctor  of  Medicine  of  any  Foreign  or  Colonial  University  or 
College,  practising  as  a  Phvsician  in  the  United  Kingdom  before 
the  Krst  Da;r  of  October  1858,  who  shall  produce  Certificates  to 
the  Satisfaction  of  the  Council  of  his  having  taken  his  D^w^ 
Doctor  of  Medicine  after  Begular  Examination,  or  who  shall  saosff 
the  Council,  under  Section  Forty-five  of  this  Act,  that  there  tf 
sufficient  reason  for  admitting  him  to  be  registered. 

SCHEDULE  (B.) 

Deculkation  required  of  a  Person  who  claims  to  be  registered  as 
a  Medical  Practitioner,  upon  the  Ground  that  he  was  in  ft^' 
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tice  as  a  Medical  Practitioner  in  England  or  Wales  before  the 
First  Day  of  August  1815  : 

To  the  Begistrar  of  the  Medical  Council. 

I,  residing  at  in  the  County  of 

hereby  declare  that  I  was  practising  as  a  Medical 
Practitioner  at  in  the  County 

of  before  the  First  Day  of  August  1815. 

(Signed)         [Name.'] 
Dated  this  Day  of  185     . 


SCHEDULE  (D.) 

Name. 

Residence. 

Qualification. 

Title. 

A.B. 
CD. 

E.F. 
O.H. 
I.K. 

London 
Edmbuigh 

Dublin 
Bristol  .    . 
London 

Fellow  of  the  Royal  Collie 
of  Phymciaus  of 

Fellow  and  Member  of  the 
Royal  College  of  Surgeons 
of 

Graduate  in  Medicine  of  Uni- 
versity of 

Licentiate  of  the  Society  of 
Apothecaries. 

Member  of  College  of  Sur- 
geons and  Licentiate  of  the 
Sodetyof  Apothecaries. 

Cap,  XCL 

An  Act  to  enable  Joint  Stock  Banking  Companies  to  be 
formed  on  the  Principle  of  Limited  Liability. — [2d 
Aagttst  1858.] 

WHEBBAfi  it  is  expedient  to  enable  Banking  Companies  to 
be  formed  on  the  Principle  of  Limited  Liabuity :  Be  it  en- 
acted by  the  Queen's  most  Excellent  Majesty,  by  and  witli 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  Authority  of  the  same,  as  follows : 

I.  So  much  of  the  Joint  Stock  Banking  Companies  Act,  ^^"^ ** 
1857,  as  prohibits  a  Banking  Company  mm  bemg  formed  21  Vtct. 
under  that  Act  with  limited  Liability,  or  prohibits  an  ex-®-^*«« 
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Limited 

LlabUity 

repealed. 

Proviso 

as  to 

Bankers 

issuing 

Notes. 


tion  with 
limited 
LiabiUty 
Notice  to 


SimkUi^  isting  Banking  Company  from  being  registered  under  that 
Companies  Act  with  limited  Liability,  shall  be  repealed,  subject  to  the 
from  being  following  ProviBo,  that  no  Banking  Company  daiming  to 
^^!^*^^  issue  Notes  in  the  United  Kin^om  shall  be  entitled  to 
limited  Liability  in  respect  of  sudi  Issne,  but  shall  con&ne 
subject  to  unlimited  Liability  in  respect  thereof,  and  that,  if 
necessary,  the  Assets  shall  be  marsnalled  for  the  Benefit  of 
the  General  Creditors,  and  the  Shareholders  shall  be  liable 
for  the  whole  Amount  of  the  Issue,  in  addition  to  the  Sum 
for  which  they  would  be  liable  as  Shareholders  of  a  Limited 
Company* 

Registra-  H.  The  Registration  of  a  Banking  Company  under  the 
Baking  Joiii^  Stock  Banking  Companies  Act,  1857,  or  under  suiy 
Companies  other  Act,  shall  not  prejudice  the  Richt  of  such  Companj 
pr^odiee  ^  register  itself  agam  as  a  Limited  Company  under  the 
Be.regis.  Said  Joint  Stock  Banian^  Companies  Act,  1857,  and  the 

SSited.*"  ^^^  incorporated  therewith. 

On  Rel  in.  Provided,  That  every  Company  so  registering  itself 
'^'^^  again  as  a  Limited  Company,  and  every  existing  Banking 
Company  which  shall  register  itself  as  a  Limited  Banking 
Company,  shall,  at  least  Thirty  Days  previous  to  obtaining 
begtTen  a  Certificate  of  Registration  with  Limited  Liability,  give 
to^Cnstom- Notice  that  it  is  intended  so  to  register  the  same  to  every 
*"'  Person  and  Partnership  Firm  who  shall  have  a  Banking 

Account  with  the  Company,  and  such  Notice  shall  be  given 
either  by  delivering  the  same  to  such  Person  or  Firm,  or 
leaving  the  same  or  putting  the  same  into  the  Post  ad- 
dressed to  him  or  them  at  such  Address  as  shall  have  been 
last  communicated  or  otherwise  become  known  as  his  or 
if  NttiM  *®"'  Address  to  or  by  the  Company ;  and  in  case  the  Com- 
oniimited   pany  shall  omit  to  givp  any  sucn  Notice  as  is  herein-before 
to  con  ^    required  to  be  given,  then  as  between  the  Company  and 
the  Person  or  Persons  only  who  are  for  the  Time  being  in- 
terested in  the  Account  m  respect  of  which  such  Notice 
ought  to  have  been  given,  and  so  far  as  respects  such 
Account  and  all  Variations  thereof  down  to  the  Time  at 
which  such  Notice  shall  be  given,  but  not  further  or  otber- 
wise,  the  Certificate  of  Re^tration  with  limited  Liability 
shall  have  no  operation. 
Baoicing        IV.  Every  Limited  Joint  Stock  Banking  Company  shall, 
to^mnwi^a  l>efore  it  commences  Business,  or,  if  a  Bulking  Company 
statement  at  the  Time  carrying  on  Business  with  unlimited  Liabih|y> 
Mf^own.  before  it  avails  itselfof  the  Provisions  of  this  Act,  and  also 
dam  of  A.,  on  the  First  Day  of  Febrtsary  and  First  Day  of  Augu^  ^ 
sociation.  ^^^^  Year  during  which  it  carries  on  Business,  make  a 
Statement  in  the  Form  contained  in  the  Schedule  hereto, 
or  as  near  thereto  as  Circumstances  will  Admit,  and  a  Copy 
of  such  Statement  shall  be  put  up  in  a  conspicuous  Placet" 
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the  registered  Office  of  the  Company,  and  in  every  Branch 
Office  or  Place  where  the  Banlung  Business  of  the  Com- 
pany is  carried  on  ;  and  if  Default  is  made  in  due  Compli- 
ance with  the  Provisions  of  this  Section,  each  Director  shall 
be  liable  to  a  Penalty  not  exceeding  Five  Pounds  for  everv 
Day  during  which  such  Default  continues,  and  such  Penal- 
ties shall  be  recovered  in  a  summary  Manner. 

y*  Limited  Joint  Stock  Banking  Companies  shall  bellow 
wound  up  in  the  same  Manner  and  under  the  same  J^^BanW^ 
diction  as  that  in  and  under  which  Joint  Stock  Banking  companies 
Companies  other  than  Limited  are  required  to  be  wound  J^^^'JJ* 
up  by  the  Joint  Stock  Banking  Companies  Act,  1857.        ^^^^  "^' 

SCHEDULE  referred  to  in  the  foregoing  Act. 

Form  of  Statement  to  be  published  by  a  Limited  Joint  Stock 

Banking  Company. 

The  Liability  of  the  Shareholders  is  limited. 

The  Capital  of  the  Company  is  One  million,  divided  into  Ten 
thousand  Shares  of  One  hundred  Pounds  each. 

The  Number  of  Shares  issued  is  Ten  thousand. 

Calls  to  the  Amount  of  Twenty  Pounds  per  Share  have  been 
made,  under  which  the  Sum  of  One  hundred  and  eighty  thousand 
Pounds  has  been  received. 

The  Liabilities  of  the  Company  on  the  First  Day  of 
Januaiy  (or  July)  were —  £    $.    d. 

Notes  issued  ..... 

Deposits  not  bearing  Interest 
Deposits  bearing  Interest 
Seven  Day  and  other  Bills 

Total 


The  Assets  of  the  Company  on  that  Day  were 
Government  Securities     • 
Bills  of  Exchange 
Loans  on  Mortgage 
Other  Loans 
Bank  Premises     . 
Other   Securities,   exclusive   of  unpaid  Calls  on 
Shares  .  •  .  .  . 


Total 


Dated  the  First  Day  of  February  or  August  One  thousand 
eight  hundred  ana  fifty-nine. 
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Cap.  XCm. 

An  Act  to  enable  Pereone  to  establish  Legitimacy  and  the 
Validity  of  Marriagesy  and  the  Right  to  be  deemed  natural" 
bom  Subjects, — [2d  Augast  1858.] 

Whebeas  it  is  expedient  to  enable  Persons  to  establish 
their  Legitimacy,  and  the  Marriage  of  their  Parents  and 
others  from  whom  they  may  be  descended,  and  also  to  en- 
able Persons  to  establish  their  Right  to  be  deemed  natural- 
bom  Subjects :  Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  Authority  ottbe 
same,  as  fellows : 
AppUca-        L  Any  natund-bom  Subject  of  the  Queen,  or  any  Pex- 
n««iV,  son  whose  "Right  to  be  deemed  a  natural-bom  Subject  de- 
^:^  ppidswhoUy  or  in  Dart  on  his  Legitimacy  or  on  the  Yali- 
Hl^^y^^'dity  of  a  Marriage,  being  domiciled  in  England  or  Ireland^ 
CauMB  for  or  claiming  any  Keal  or  Personal  Estate  situate  in  England^ 
ti*n**fLe-  ™*y  *PPJI7  by  "Petition  to  the  Court  for  Divorce  and  Matri- 
gHimacy    monial  Cfauses,  praying  the  Court  for  a  Decree  declaring 
OT  £?«f/*^  *^^  *^®  Petitioner  is  the  legitimate  Child  of  his  Parents, 
ditj  of  ~  And  that  the  Marriage  of  his  Father  and  Mother,  or  of  his 
Marriage.  Grandfather  and  Grandmother,  was  a  valid  Marriage,  or 
for  a  Decree  declaring  either  of  the  Matters  aforesaid ;  and 
any  such  Subject  or  Person,  being  so  domiciled  or  clakning 
as  aforesaid,  may  in  like  Manner  apply  to  such  Court  for  a 
Decree  declaring  that  his  Marriage  was  or  is  a  valid  Mar- 
riage, and  such  Court  shall  have  Jurisdiction  to  hear  and 
determine  such  Application  and  to  make  such  Decree  de* 
claratoiy  of  the  Legitimacy  or  Illegitimacy  of  such  Person, 
or  of  the  Yalidtty  or  Invalidity  of  such  Marriage,  as  to  the 
Court  may  seem  just ;  and  such  Decree,  except  as  herein- 
after mentioned,  shall  be  binding^to  all  Intents  and  Pur- 
poses on  Her  Majesty  and  on  all  Persons  whomsoever. 
Appiica-        n.  Any  Person,  being  so  domiciled  or  claiming  as  afore- 
tioD  to       gjjjj  jjjuy  apply  by  Petition  to  the  said  Court  for  a  Decree 
%ZTJL'  declaratory  oHisilight  to  be  deemed  a  natural-bom  Sab- 
Ri"ht  U)    J®^*  ^^  ^®'  Majesty,  and  the  said  Court  shall  have  Juris- 
beseemed  diction  to  hear  and  determine  such  Application,  and  to  make 
b  "*^s^"  ^^^^  Decree  thereon  as  to  the  Court  may  seem  just,  and 
ject       '  where  such  Application  as  last  aforesaid  is  made  by  the 
Person  making  such  Application  as  herein  mentioned  for 
a  Decree  declaring  his  jLegitimacy  or  the  Validity  of  a 
Marriage,  both  Applications  may  be  included  in  the  same 
Petition ;  and  every  Decree  madfe  by  the  said  Court  shaU, 
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except  as  herein-^ifter  mentioned,  be  valid  and  binding  to 
all  Intents  and  Purposes  upon  Her  Majesty  and  all  Persons 
whomsoever, 

in.  Every  Petition  under  this  Act  shall  be  accompanied  Petition  to 
by  such  AflSdavit  verifying  the  same,  and  of  the  Aosence  pj^*^**?^ 
of  Collusion,  as  the  Court  may  by  any  General  Bule  direct.  Affidarit. 

lY.  All  the  Provisions  oi  the  Act  of  the  last  Session,  20  &  21 
Chapter  Eighty-five,  so  far  as  the  same  may  be  applicable,  Vict.  0. 60. 
and  the  Powers  and  Provisions  therein  contained  in  relation  p^^ed^ 
to  the  making  and  laying  before  Parliament  of  Rules  and  inp  under 
Eegulations  concerning  the  Practice  and  Procedure  under  ***"  ^°^ 
that  Act,  and  fixing  tne  Fees  payable  upon  Proceedings 
before  the  Court,  shall  extend  to  Applications  and  Proceed- 
ings in  the  said  Court  under  this  Act,  as  if  the  same  had 
been  authorized  by  the  said  Act  of  the  last  Session. 

y.  In  all  Proceedings  under  this  Act  the  Court  shall  Power  to 
have  ftdl  Power  to  award  and  enforce  Payment  of  Costs  to  JJ^^^ 
any  Persons  cited,  whether  such  Persons  shall  or  shall  not  Payment 
oppose  the  Declaration  applied  for,  in  case  the  said  Court  ®'^***'' 
shall  deem  it  reasonable  tnat  such  Costs  shall  be  paid. 

VI.  A  Copy  of  every  Petition  under  this  Act,  and  of  the  Attorney 
Afiidavit  accompanying  the  same,  shaU,  One  Month  at  least  ^^^^>^ 
previously  to  the  Presentation  or  filing  of  such  Petition,  be  copy  of* 
delivered  to  Her  Majesty's  Attorney  General,  who  shall  beP***^"* 
a  Respondent  upon  the  Hearing  of  such  Petition  and  upon  before  h^b 
every  subsequent  Proceeding  relating  thereto.  filed,  and 

VH.  Where  any  Application  is  made  under  this  Act  toj^jjlj; 
the  said  Court  such  Person  or  Persons  (if  anv)  besides  theconrt  may 
said  Attorney  General  as  the  Court  shall  think  fit  shall,  ]^^>^ 
subject  to  the  Rules  made  under  this  Act,  be  cited  to  see  be  cited. 
Proceedings  or  otherwise  summoned  in  such  Manner  as  the 
Court  shall  direct,  and  may  be  permitted  to  become  Parties 
to  the  Proceedings,  and  oppose  the  Application. 

Yin.  The  Decree  of  tne  said  Court  £^11  not  in  any  saving  for 
Case  prejudice  any  Person,  unless  such  Person  has  been^^ffi^^of 
cited  or  made  a  Party  to  the  Proceedings  or  is  the  Heir-n^lud. 
at>-Law  or  next  of  Km,  or  other  Real  or  Personal  Repre* 
sentative  of  or  derives  Title  under  or  through  a  Person  so 
cited  or  made  a  Party ;  nor  shall  such  Sentence  or  Decree 
of  the  Court  prejudice  any  Person  if  subsequently  proved 
to  have  been  obtained  by  Fraud  or  Collusion. 

IX.  Any  Person  domiciled  in  Scotlandy  or  claiming  any  persons 
Heritable  or  Moveable  Property  situate  in  Scotland,  may^ogj^**^ 
raise  and  insist,  in  an  Action  of  Declarator  before  the  Court  land  may 
of  Session,  for  the  Purpose  of  having  it  found  and  declared  *n"»»^  »" 
that  he  is  entitled  to  be  deemed  a  Natural-bom  Subject  of^D^ia!^ 
Her  Majesty;  and  the  said  Court  shall  have  Jurisaictionntor.timt 
to  hear  ana  determine  such  Action  of  Declarator,  in  the  ^  '"  ^ 
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2^^<^-     same  Manner  and  to  the  same  Effect,  and  with  the  same 
torn  Bub-  Pq^^  ^  award  Expenses,  as  they  have  in  Declarators  ol' 

Legitimacy  and  Declarators  of  Bastardy. 
IJ»  Pro-  A.  No  Proceeding  to  be  had  under  this  Act  shall  affect 
SaffeS  *°y  fii^fil  Judjpnent  or  Decree  already  pronounced  or  made 
final  jadg.  by  any  Court  of  competent  Jurisdiction. 
S^y*^-  XL  The  said  Act  of  the  last  Session  and  this  Act  shall 
proooQn-  be  construed  together  as  One  Act ;  and  this  Act  may  be 
^'*"  cited  for  all  Purposes  as  "  The  Legitimacy  Declaration 

bi'tIdto.Act,1858- 

geiher. 
Shor 


hortTiUe. 


Cap.  CL 


An  Act  to  amend  the  Act  of  the  Eighteenth  and  NimUenA 
Years  of  Her  present  Majesty^  Chapter  Sixiy-lhru^^' 
ing  to  rViendly  Societies. — [2d  Augast  1858.] 

Whereas  it  is  expedient  to  amend  an  Act  passed  in  the 
Session  holden  in  the  Eighteenth  and  Nineteenth  Years  of 
18  &  19     Her  Majesty,  Chapter  Sixty-three,  intituled  An  Act  to  con- 
Viet  c  S8.  gQii^^  ^„ J  amend  the  Law  relating  to  Friendly  SodetWy 
and  to  provide  additional  Facilities  for  carrying  the  same 
into  effect :  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same:^ 
Jorisdio-        I-  ^  ^^^  City  of  London  the  Judge  of  the  Sheriff) 
tion  of       Court,  and  in  Ireland  the  Assistant  jSarrister  within  his 
K^      District,  and  in  the  Cities  of  Dublin  and  Cork  the  Recorder 
Kiven  to     thereof,  shall  respectively  have  the  same  Jurisdiction  as  br 
ih^frl    ^^®  ^^^  ^^  ^  amended  by  this  Act,  is  given  to  the  Judge 
Court,  As-  of  a  County  Court  in  any  matter  arising  under  the  said 
eJ^teter,  ^^^  ^^  ^^  Ireland  a  Justice  of  the  Peace  or  Two  Jtistices 
&c.,  and  *  of  the  Peace,  as  the  Case  may  be,  shall  have  the  same 
wteilded*  Jurisdiction  as  by  Section  Twenty-four  of  the  said  Act  is 
to  Ireland,  given  to  a  Justice  of  the  Peace  or  Two  Justices  of  the 
Peace  in  Engla^id  in  any  Matter  arising  under  the  said 
Section,  but  the  Complaint  shall  be  heard  and  determined 
in  manner  directed  by  the  Act  passed  in  the  Fourteen^n 
and  Fifteenth  Years  of  Her  Majesty,  Chapter  Ninety- 
three.  , 
No  mooev      IL  The  Tenth  Section  of  the  said  Act  shall  be  repealed, 
^^hi***    *"^  instead  thereof  be  it  enacted : 
Death  of  a      In  any  Society  in  which  a  Sum  of  Money  may  be  m- 
?a*i'aS?"«'^^^»  payable  on  the  Death  of  a  Child  under  the  Age  o 
icate       Ten  Years,  for  the  Funeral  Expenses  of  such  Child,  it  shall 
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not  be  lawful  to  pay  any  Sum  so  insured  unless  the  Person  ■*«PJ«^.'>y 
who  shall  apply  for  such  Payment  shall  produce  a  Certifi-practi-*^ 
cate,  simied  by  a  qualified  Medical  Practitioner,  stating  thetioner. 
probable  Cause  of  Death  of  such  Child ;  and  if  any  Trustee 
or  Officer  of  such  Society,  upon  an  Insurance  of  a  Sum 
payable  on  the  Death  of  any  Child  under  the  Age  of  Ten 
Years,  shall  knowingly  pay  a  Sum  which  shall  raise  the 
whole  Amount  receivable  from  One  or  more  than  One  So- 
cio^ for  the  Funeral  Expenses  of  a  Child  under  the  Age 
of  Five  Years  to  a  Sum  exceeding  Six  Pounds,  or  of  a 
Child  between  the  Ages  of  Five  and  Ten  Years  to  a  Sum 
exceeding  Ten  Pounds,  or  shall  pay  any  Sum  without  en- 
dorsing uie  Amount  thereof  on  the  Back  or  at  the  Foot  of 
the  Medical  Certificate  aforesaid,  or  if  any  Parent  or  other 
Person,  who  shall  apply  for  such  Payment  to  more  than 
One  Society,  shall  produce  to  the  Trustees  or  Officers  of 
One  Society  any  other  or  different  Certificate  than  that 
which  he  shall  have  produced  to  the  Trustees  or  Officers  of 
any  other  Society,  such  Trustee,  Officer,  Parent,  or  other 
Person  shall  be  liable  to  a  Penalty  not  exceeding  Five 
Pounds  for  every  such  Act  upon  Conviction  before  Two 
Justices  of  the  County  or  Borough  in  which  such  Child 
shall  have  died  ;  Provided,  that  if  the  said  Child  shall  have 
been  attended  immediately  before  its  Death  by  the  Medical 
Officer  of  any  Union  on  account  of  such  Union,  he  shall 
deliver  to  the  Parents  or  Friends  of  the  deceased  Child, 
upon  their  Application,  a  Certificate  stating  the  probable 
Cause  of  Death  of  such  Child,  and  shall  not  be  entitled  to 
receive  any  Fee  for  the  same;  and  if  such  Child  shaU  not  have 
been  attended  by  such  Medical  Officer  as  aforesaid,  nor  by  any 
quaJified  Medical  Practitioner,  the  Medical  Officer  of  the 
Union  or  Parish  in  which  such  Child  shall  have  been  resident 
shall  deliver  to  the  Parents  or  Friends  of  the  deceased  Child, 
upon  their  application,  a  Certificate  stating  the  probable 
Cause  of  Death  of  such  Child,  and  shall  be  entitled  to  receive 
from  the  Parties  applying  for  the  same  a  Fee  of  One  Shilling. 

III.  Sections  Sixteen  and  Twenty-four  of  the  said  Act  shall  Extonsiun 
extend  and  be  applicable  to  all  Institutions  and  Societies  ^^fP'o^* 
entitled  to  the  Benefit  of  Section  Eleven  of  the  said  Act.    cited  Ac7" 

IV.  Any  Friendly  Society  may,  with  the  Approval  in  ?*u>  Pan- 
Writing  of  the  Registrar,  change  its  Name ;  but  no  such  Fn[Sd"*&c. 
Change  shall  affect  any  Rights  or  Obligations  of  the  So- Power  to 
ciety  or  any  Member  thereof,  and  any  legal  Proceedings ^j^^jj^'y.*** 
may  be  continued  or  commenced  by  or  against  the  Trustees  name!* ' 
of  the  Society,  or  any  Officer  or  the  Committee  thereof,  by 

and  notwithstanding  its  new  Name. 

V.  The  Proviso  contained  in  Section  Forty  of  the  said  Disputes  to 
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be  Mttied  Act  shall  be  repealed,  and  in  lieu  thereof  be  it  enacted, 
^ee^     That  where  the  Aoles  of  any  Society  established  under  the 
Roles  lo     said  Acty  or  any  of  the  Acts  thereby  repealed,  shall  direct 
^^^       Disputes  to  be  referred  to  Justices,  then  any  Justice  of  the 
Peace  acting  in  the  County  or  Borongh  in  which  the  Place 
of  Business  of  such  Society  shall  be  situated,  upon  Com- 
plaint made^by  any  Member,  his  Executors,  Administntons^ 
Nominee,  or  Assigns,  or  by  any  Person  claiming  ander  the 
fiules  of  the  Society,  of  any  Matter  in  dispute  between  him 
or  them  and  the  Society,  to  summon  the  Person  a^unst 
whom  such  Complaint  is  made  to  appear  at  a  Time  and 
Place  to  be  named  in  such  Summons,  and  any  Two  Jus- 
tices  present  at  the  Time  and  Place  mentioned  in  such 
Summons  shall  proceed  to  hear  and  determine  the  said 
Complaint,  whicn  Complaint  shall  be  heard  and  deter- 
mined in  England  in  manner  directed  by  the  Act  passed 
in  the  Eleyenth  and  Twelfth  Years  of  Her  Majesty,  Chap- 
ter Forty-three,  and  in  Ireland  in  manner  directed  by  the 
Act  passed  in  the  Fourteenth  and  Fifteenth  of  Her  Ma- 
Jnetioes    jestv.  Chapter  Ninety-three ;  and  such  Justices  may  make 
S3er*^*  sucn  Order  thereupon,  either  for  the  Payment  of  Money  or 
otherwise,  together  with  Costs,  not  exceeding  Ten  Shillings, 
as  they  shall  think  fit  ;  and  where  the  Order  made  shall 
be  for  the  doing  of  some  Act  other  than  the  Payment  of 
Money,  the  said  Justices  may  order  the  Payment  of  a  Sum 
of  Money  in  default  of  the  doing  of  such  Act ;  and  any 
Monies  which  shall  be  paid  by  any  Officer  of  the  Society  so 
levied  on  his  Property  under  any  Order  or  Warrant  of  the 
Scotiilmd  to ''^^^^^^^  shall  be  repaid,  with  all  Damages  accruing  to  him, 
hare  same  by  the  Society:   Provided  always,  that  in  Scotland  the 
«onwl^'    Sheriff  within  his  Countv  shall  have  the  same  Jurisdiction 
Justices,    as  is  hereby  given  to  a  J  ustice  or  Justices  of  the  Peace. 
Secta.  40        YL  Sections  Forty  and  Fourty-four  of  the  said  Act  shall 
uid  Aot'   extend  and  be  applicable  to  Disputes  between  the  Execu* 
extended    tors.  Administrators,  Nominee,  or  Assigns  of  a  Member, 
to  other     jjnd  the  Trustees,  Treasurer,  or  other  Officer,  or  the  Com- 

Dispates.        -a.^.        /»     o     •  : 

mittee  of  a  Society* 
An  Officer     VII.  In  any  Proceeding  under  the  said  recited  Act  or 
^  dlf  "^^  ^^^^  '^^^  against  a  Society  it  shall  be  sufficient  to  make  the 
against  on  Secretary  or  other  Officer  of  the  Society,  at  the  Time  of 
behalf  of  a  the  Plaint  or  Complaint  being  entered  or  made,  the  De- 
oc»ety»     fendant  in  such  Proceedinff,  by  his  Name  and  the  Title  of 
the  Office  he  holds  in  the  Society ;  and  the  Proceedings  on 
such  Plaint  or  Complaint  shall  be  commenced  and  carried 
on  against  such  Omcer  on  behalf  of  the  Society,  and  shall 
not  be  abated  or  prejudiced  by' the  Death,  Resignation,  or 
Kemoval,  or  by  any  Act  of  such  Officer  after  the  Com- 
mencement thereof;  and  the  Summons  to  be  issued  to  such 
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OflScer  may  be  served  by  leaving  the  same  at  the  usual 
Place  of  Business  of  the  Society. 

VIII.  Instead  of  its  being  necessary  to  state  in   theincnscof 
Agreement  for  the  Dissolution  of  a  Friendly  Society  Pp-Jj'on'^^Re'ig. 
suant  to  the  said  recited  Act  the  intended  Appropriation  tl^r  or T^ 
or  Division  of  the  Funds  or  Property  thereof,  such  Appro-  twajT  may 
priation  or  Division  may  by  such  Agreement  be  referred  to  jpui^^. 
the  Award  of  the  Registrar  of  Friendly  Societies,  or  to  the 
Actuary  to  the  Commissioners  for  the  Keduction  of  the 
National  Debt,  or  to  an  Actuary  of  some  Life  Assurance 
Company  established  in  Londouj  Edinburgh^  or  Dvblinj  who 

shall  have  exercised  the  Profession  of  Actuary  for  at  least 
Five  Tears,  to  be  named  in  the  said  Agreement ;  and  also,  Appiica- 
that  on  the  Application  in  Writing  of  not  less  than  One  bT  mad/ to 
Fourth  Part  of  the  Members  of  any  Friendly  Society  Rcgriatrar 
made  to  the  Registrar  or  Actuary  aforesaid,  stating  thatj*jj'^^°^y 
the  Funds  of  the  said  Society  are  insufficient  to  meet  the  insolvency 
Claims  thereon,  with  the  Grounds  thereof,  it  shall  be  law-®^^^*®*^- 
ful  for  the  Registrar  or  Actuary  aforesaid  to  investigate 
the  same,  and  to  determine  whether  the  said  Society  should 
continue  or  be  dissolved,  and  the  Funds  and  Property  di- 
vided ;  and  if  in  his  opinion  the  said  Society  should  be  dis- 
solved, then  to  make  an  Award  to  that  effect,  and  to  award, 
without  the  Requirement  of  Section  Thirteen  of  the  said 
Act  being  complied  with,  in  what  Way  the  Funds  and 
Property  should  be  appropriated  and  divided;  and  that  the 
Award  of  the  said  Registrar  or  Actuary  in  either  of  the  said 
Cases  shall  be  final  and  conclusive  on  all  the  Members  and 
other  Persons  interested  in  or  having  any  Claim  on  the 
Funds  of  the  said  Society,  without  Appeal,  and  shall  be 
enforced  in  the  same  Manner  as  by  Section  Forty-one  of 
the  said  Act  is  provided  for  enforcing  the  Decision  of  Ar- 
bitrators ;  and  that  the  Expenses  incurred  by  the  said  Re- 
gistrar, or  the  Charges  of  the  said  Actuarv,  shall  be  paid 
out  of  the  Funds  and  Property  of  the  said  Society  before 
any  Appropriation  or  Division  thereof  shall  be  made. 

IX.  This  Act  and  the  said  recited  Act  shall  be  con- Acts  to  be 
strued  as  One  Act,  and  majr  be  cited  together  for  all  Pur-  ^ooe  Act 
poses  as  the  ^^  Friendly  Societies  Acts,  1855  and  1858." 


Cap.  Cn. 


An  Act  to  indemnify  certain  Persons  who  have  formed  a 
voluntary  Association  for  the  Disposal  of  Works  of  Utility 
and  Ornament  by  Chance  or  otherwise  as  Prizes. — [2rf 
August  1858.] 

Whereas  an  Act  was  passed  in  the  Eighth  Year  of  Her 
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7ai^8      present  Majesty's  Reign,  intituled  An  Act  to  indemnify 
109.    '      Persons  connected  with  Art  Unions  and  others  against  cer^ 
tain  Penalties^  which  Act  was  continued  by  another  Act 
8  aDd  9     passed  in  the  Ninth  Year  of  Her  present  Majesty's  Reign  : 
Vict  c,  57.  j^jjjj  whereas  another  Act  was  passed  in  the  Tenth  Year  of 
vfc^^c^^s  ^^^  present  Majesty's  Reign,  intituled  An  Act  for  lepali:' 
'  ing  Art  Unions :  And  whereas  certain  Parties  have  formed 
themselves  into  a  voluntary  Association  for  the  Purpose  of 
encouraging  the  Application  of  High  Art  to  the  Production 
of  Works  of  Utility  and  Ornament,  with  reference  to  the 
said  last-recited  Act,  by  means  of  the  Purchase  of  Works 
of  British  and  Foreign  Manufacture,  to  be  afterwards  al- 
lotted and  distributed  by  Chance  or  otherwise  as  Prizes 
among  the  several  Members,  Subscribers,  or  Contribufors 
forming  Part  of  such   said  Association :    And  whereas 
Doubts  have  been  entertained  whether  the  said  Assodation 
is  a  lawful  Association  within  the  Sense  and  Meaning  of 
the  said  last-recited  Act :  And  whereas  it  is  expedient  tnat 
all  Members  of  and  Subscribers  and  Contributors  to  the 
voluntary  Association,  and  all  Persons  acting  under  the 
Authority  or  on  the  Behalf  of  the  same,  shall  be  dLschaf^sed 
and  protected  from  any  Pains  and  Penalties  to  which  tney 
may  have  rendered  themselves  liable  or  may  render  them- 
selves liable  by  reason  of  any  such  their  Proceedings  as 
aforesaid :  Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  Authority  of  the 
same,  as  follows : 
AsBocIa^        I.  The  said  Association  now  constituted,  and  the  Mem- 
tton,  and    bers  of  and  Subscribers  and  Contributors  to  the  said  Associ* 

bere^Sub-  ***°"j  **^^  ^'^  Persons  who  may  have  acted  or  may  here- 

Hcribers,     after  act  under  the  Authority  or  on  the  Behalf  of  the  same, 

t"b  ?°"'   ®^^^  ^  freed  and  dischaj^d  from  all  Pains  and  Penalties, 

thereof,     Suits,  Prosccutions,  and  Liabilities  to  which  by  Law  they 

discharged  are  or  may  be  liable  as  having  been  concemea  in  ill^al 

and"penai-  Lotteries,  Little  Goes,  or  unlawful  Games,  by  reason  of 

tiea.  anything  done  or  which  may  have  been  or  may  be  done  by 

them  or  any  of  them  herebefbre  or  before  the  Thirty-first 

Day  of  August  in  the  Year  next  ensuing  the  passing  of  this 

Act,  in  fiirtherance  of  the  Allotment  or  Distribution  by 

Chance,  Scheme,  or  otherwise  of  Articles  of  the  Description 

herein-betbre  set  forth,  selected,  allotted,  and  distributed  as 

aforesaid. 
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